Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


LiVK.st.  riiif  c(.3o 


6io 


/^37^// 


COMMENTARIES 


^  X  K 

M  ^  ^  X 
H  ^  M 

KM  X  K 
JS  M  31 


P 


LINCOLN'S  INN 


OR 


AMERICAN   LAW. 


Bt    JAMES    KENT. 


VOLUME   IV. 


^ 


ELEVENTH  EDITION* 


EDITED  BT 


GEORGE    F.    COMSTOOK 


BOSTON: 
LITTLE,    BROWN,    AND    COMPANY. 

1866. 


V 


;   '/ 
>-■  i 

T 1 1  »•  r.  .■•'«.  G O o . 

C"   "^ 

^  '-•  L  .  J  I*.  !l 

— '      .  .A- 

Boathern  Dlrtrlcl  of  New  Tork, «. 

BB  IT  &BB1EMBBRED,  That  on  Um  twentj>fifth  day  of  NoTember,  A.  D.  1826,  In  the  flfty-flnt 
year  of  the  Independence  of  the  United  States  of  America,  Jamks  Kknt,  of  the  said  dis- 
[Lb  B.]       triot,  has  deposited  in  this  office  the  title  of  a  Book,  the  right  whereof  he  claims  as  author, 
in  toe  words  following,  to  wit :  • 

*»  C<nnmentarie8  on  American  Law.  By  Jamrs  Kent.  Vol.  I.** 
In  oonlbrmity  to  the  Act  of  the  Congress  of  the  United  States,  entitled  ^  An  Act  for  the  enconrafrement 
of  learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books  to  the  authors  and  proprietors  of  stuch 
copies,  during  the  times  therein  mentioned.**  And  also  to  an  Act,  entitled  An  Act,  supplementary  to 
an  Act  entiuied  An  Act  for  the  encouragement  of  learning,  by  securing  the  copies  of  Maps,  Cbart», 
and  Books  to  the  authors  and  proprietors  of  sach  copies,  during  the  times  therein  mentluued,  and 
extending  the  beneiUs  thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and  other 
ptiatM, 

JAMES  DILL, 
Clerk  of  the  Southern  District  of  New  Tork. 
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PART   VI. 


OF  THE  LAW  CONCERNING  REAL  PROPERTY. 


[ooHTnruxD  vbom  thb  third  tolumb.] 


LECTURE    LIV. 


OF  ESTATES  IN  FEE. 


The  perusal  of  the  former  volumes  ot  those  Commentaries  has 
prepared  the  student  to  enter  upon  the  doctrine  of  real  estates, 
nrhich  is  by  far  the  most  artificial  and  complex  branch  of  our 
inunicii>al  law.     We  commenced  with  a  general  view  of  the  in- 
ternational law  of  modern  civilized  nations,  and  endeavored  to 
ciscertain  and  assert  those  great  elementary  maxims  of  universal 
justice,  and  those  broad  principles  of  national  policy  and  conven- 
tional regulation,  which  constitute  the  code  of  public  law.     Tlie 
government  of  the  United  States  next  engaged  our  attention ;  and 
"we  were  led  to  examine  and  explain  the  nature  and  reason  of  its 
powers,  as  distributed  in  departments,  and  the  constitutional  limits 
of  its  sphere  of  action,  as  well  as  the  restrictions  imposed  upon  the 
original  sovereignty  of  the  several  members  of  tlie  Union.     We 
Hien  passed  to  the  sources  of  the  municipal  law  of  the  state  gov- 
ernments, and  treated  of  personal  rights  and  the  domestic 
relations,  which  *are  naturally  the   objects  of  our  earliest    *2 
sympathies  and  most  permanent  attachments.     Our  studies 
were  next  directed  to  the  laws  of  personal  property,  and  of  com- 
mercial contracts,  which  fill  a  wide  space  in  all  civil  institutions; 
for  they  are  of  constant  application  in  the  extended  intercourse  and 
complicated  business  of  mankind.     In  all  the  topics  of  discussion, 
we  have  been,  and  must  continue  to  be,  confined  to  an  elementary 
view  and  sweeping  outline  of  the  subject ;  for  the  plan  of  these 
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essays  will  not  permit  me  to  descend  to  that  variety  and  minuteness 
of  detail,  which  would  be  oppressive  to  the  general  reader,  tliough 
very  proper  to  guide  the  practical  lawyer  through  the  endless 
distinctions  which  accompany  and  qualify  the  general  principles 
of  law. 

In  treating  of  the  doctrine  of  real  estates,  it  will  be  most  con- 
venient, as  well  as  most  intelligible,  to  employ  the  established 
technical  language  to  which  we  are  accustomed,  and  which  apper- 
tains to  the  science.     Though  the  law  in  some  of  the  United  States 
discriminates  between  an  estate  in  free  and  pure  allodium^  and  an 
estate  in  fee-simple  absolute,  these  estates  mean  essentially  the 
same  thing;  and  the  terms  may  be  used  indiscriminately,  to  de- 
scribe the  most  ample  and  perfect  interest  which  can  be  owned  in 
land.     The  words  %emn  and  fee  have  always  been  so  used  in  New 
York,  whether  the  subject  was  lands  granted  before  or  since  the 
Revolution ;  though,  by  the  Act  of  1787,  the  former  were  declared 
to  be  held  by  the  tenure  of  free  and  conunon  socage,  and  the  latter 
in  free  and  pure  allodium,  (a)     In  Connecticut  and  Virginia,  the 
terms  seisin  and  fee  are  also  applied  to  all  estates  of  inheritance, 
though  the  lands  in  those  states  are  declared  to  be  allodial,  and 
free  from  every  vestige  of  feudal  tenure.  (6)     The  statute  of  New 
York,  to  which  I  have  alluded,  made  an  unnecessary  distinction  in 
legal  phraseology  as  applied  to  estates ;    and  the  distinction 
*3    lay  *  dormant  in  the  statute,  and  was  utterly  lost  and  con- 
founded in  practice.     The  technical  language  of  the  common 
law  was  too  deeply  rooted  in  our  usages  and  institutions,  to  be 
materially  affected  by  legislative  enactments.     Tlie  New  York  Re- 
vised Statutes  have  now  abolished  the  distinction,  by  declaring,  that 
all  lands  within  the  state  are  allodial,  and  the  entire  and  absolute 
property  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates.     All  feudal  tenures,  of  every  description,  with 
their  incidents,  are  abolished,  subject,  nevertheless,  to  the  liability 
of  escheat,  and  to  any  rents  or  services  certain,  which  had  been,  or 


(a)  See  the  Reports  passim,  and  particularly  18  Johns.  74,  and  20  Ibid.  548,  663. 

(6)  6  Conn.  873,  886,  500.  4  Munf.  830.  Notes  to  2  Blacks.  Coram.  44, 47,  77, 104, 
by  Dr.  Tucker.  In  Michigan,  by  Act  of  1821,  all  persons  seised  in  fee-tail  were  de- 
clared to  be  seised  of  an  allodial  estate.  So  also  in  PennsyWania.  In  Connecticat, 
by  statute  of  1793,  every  proprietor  of  land  in  fee-simple  was  declared  to  have  an 
absolute  and  direct  dominion  and  property  in  tlie  same. 


LEC.  IJV.]  OF  REAL  PROPERTY.  8 

might  be,  created  or  reserved,  (a)  And  to  avoid  the  inconvenience 
and  absurdity  of  attempting  a  change  in  the  technical  language  of 
the  law,  it  was  further  declared,  that  every  estate  of  inheritance, 
notwithstanding  the  abolition  of  tenure,  should  continue  to  be 
termed  a  fee-simple,  or  fee  ;  and  that  every  such  estate,  when  not 
defeasible  or  conditional,  should  be  termed  a  fee-simple  absolute,  or 
an  absolute  fee.  (J)  It  was  undoubtedly  proper  that  the  tenure  of 
lands  should  be  imiform,  and  that  estates  should  not  in  one  part 
of  the  country  be  of  the  denomination  of  socage  tenures,  and  in 
another  part  allodial ;  but  it  may  be  doubted  whether  there  was 
any  wisdom  or  expediency  in  the  original  statute  provision,  de- 
claring the  lands  in  New  York  to  be  allodial,  and  abolishing  the 
tenure  of  free  and  common  socage ;  since  nothing  is  gained  in 
effect,  and  nothing  is  gained  even  in  legal  language,  by  the  altera- 
tion. The  people  of  the  state,  in  their  right  of  sovereignty,  are 
^till  declared  to  possess  the  original  and  ultimate  property  in  and 
to  all  lands ;  and  the  right  of  escheat,  and  the  rents  and  services 
already  in  use,  though  incident  to  the  tenure  of  free  and  conmion 
socage,  are  reserved,  (c) 

A  fee,  in  the  sense  now  used  in  this  country,  is  an  estate  of 
an  inheritance  in  law,  belonging  to  the  owner,  and  *  transmis-  *  4 
Bible  to  his  heirs,  (a)  No  estate  is  deemed  a  fee,  unless  it  may 
continue  forever.  An  estate,  whose  duration  is  circumscribed  by 
the  period  of  one  or  more  lives  in  being,  is  merely  a  freehold,  and 
not  a  fee  ;  though  the  limitation  be  to  a  man  and  Mb  heirs  during 
the  life  or  widowhood  of  B.,  it  is  not  an  inheritance  or  fee ;  be- 
cause the  event  must  necessarily  take  place  within  the  period  of  a 
life.    It  is  merely  a  freehold,  with  a  descendible  or  transmissible 

(a)  This  is  also  the  language  of  the  Revised  Constitation  of  New  York,  of  1846, 
«t  1,  §§  12, 18. 

(6)  N.  Y.  Revised  Statutes,  voL  i.  718,  sees.  8,  4 ;  p.  722,  sec.  2.  N.  Y.  R.  S.  8d 
edit.  vol.  n.  p.  9. 

(c)  N.  Y.  Revised  Statutes,  vol.  i.  718,  sees.  1,  8,  4.  Why  should  we  assume  the 
allodial  theory,  if  we  must  preserve  the  language  of  the  socage  tenure  ?  With 
the  mutato  domine,  it  is  still  de  tefabtda  narratur. 

(a)  The  word  feudum  imports  not  only  beneficiuan,  but  beneficium  and  hoereditatem. 
It  is  an  inheritable  estate.  Feodum  idem  est  quod  hasreditaa,  Litt.  sec.  1.  Wright  on 
Tenures,  148.  Spelman  says,  that  feodum  signifies  puram  herediiatem,  maximum  jus 
potsidendi,  ef  perpetuum  rei  immobilis  dominium.  Gloss,  voce  Feodum.  Dr.  Webster, 
the  lexicographer,  says  that  fee,  when  applied  to  hmd,  was  a  contraction  of  the  Latin 
word  Jides,  and  the  name  originated  with  the  Lombards,  and  it  was  a  grant  or  loan  of 
land  in  trost  for  faUae  services,  and  not  a  reward  for  past  services. 
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quality ;    and    the    heir  takes  the  land  as  a  descendible  free- 
hold. (6) 

The  most  simple  division  of  estates  of  inheritance  is  that  men- 
tioned by  Sir  William  Blackstone,  (c)  into  inheritaiyses  absolute  or 
in  fee-simple,  and  inheritances  limited;  and  these  limited  fees  he 
subdivides  into  qualified  and  conditional  fees.  This  was  according 
to  Lord  Coke's  division,  and  he  deemed  it  to  be  the  most  genuine 
and  apt  division  of  a  fee.  (d)  Mr.  Preston,  in  his  Treatise  on  Es- 
tates, (e)  has,  however,  gone  into  more  complex  divisions,  and  he 
classes  fees  into  fees  simple,  fees  determinable,  fees  qualified,  fees 
conditional,  and  fees  tail.  The  subject  is  full  of  perplexity,  imder 
the  distinctions  which  he  has  attempted  to  preserve  between  fees 
determinable  and  fees  qualified ;  for  he  admits  that  every  qualified 
fee  is  also  a  determinable  fee.  I  shall,  for  the  sake  of  brevity  and 
perspicuity,  follow  the  more  comprehensive  division  of  Lord 
*5  Coke,  and  divide  the  subject  *  into  fees  simple,  fees  qualified, 
fees  conditional,  and  fees  tail. 

(1.)  Fee-simple  is  a  pure  inheritance,  clear  of  any  qualification 
or  condition,  and  it  gives  a  right  of  succession  to  all  the  heirs  gen- 
erally, under  the  restriction  that  they  must  be  of  the  blood  of  the 
first  purchaser,  and  of  the  blood  of  the  person  last  seised,  (a)  It 
is  an  estate  of  perpetuity,  and  confers  an  imlimited  power  of  alien- 
ation, and  no  person  is  capable  of  having  a  greater  estate  or 
interest  in  land.  Every  restraint  upon  alienation  is  inconsistent 
with  the  nature  of  a  fee-simple ;  and  if  a  partial  restraint  be  an- 
nexed to  a  fee,  as  a  condition  not  to  alien  for  a  limited  time,  or  not 
to  a  particular  person,  it  ceases  to  be  a  fee-simple,  and  becomes  a 
fee  subject  to  a  condition. 


(6)  1  Co.  140,  b.  10  Co.  9S,  b.  Vaugha.  201.  2  Blacks.  Comm.  259.  Preaton  on 
Estates,  toI.  i.  480.  According  to  Lord  Ch.  J.  Yaughan,  (though  Sir  William  Black- 
itone  and  Mr.  Preston  do  not  follow  his  opinion,)  the  heir  takes  in  the  character  and 
title  of  heir,  and  not  of  special  occupant 

(c)  Com.  vol.  u.  104, 109. 

(d)  Co.  Litt.  1,  b.  10  Co.  97,  b.  2  Inst.  888.  The  judges,  in  Plowden,  241.  b, 
245,  b,  and  Lord  Ch.  J.  Lee,  in  Martin  v.  Strachan,  5  Term  Rep.  107,  in  notis,  are  still 
more  large  in  the  diyision  of  inheritances  at  common  law.  They  make  but  two  kinds, 
— •  fees  simple  absolute,  and  fees  simple,  conditional  or  qualified. 

(e)  Vol.  i.  419. 

(a)  Litt.  sees.  1, 11.  Co.  Litt.  1,  b.  Flete,  lib.  8,  c.  8.  Plowd.  657,  a.  But  the 
above  restriction  has  been  essentially  changed  in  this  country,  as  we  shall  see  here- 
after, when  we  come  to  treat  of  the  law  of  descent 
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The  word  heirs  is,  at  common  law,  necessary  to  be  used,  if  the 
estate  is  to  be  created  by  deed.  (6)  The  limitation  to  the  heirs 
must  be  made  in  direct  terms,  or  by  immediate  reference,  and  no 
substituted  words  of  perpetuity,  except  in  special  cases,  will  be  al- 
lowed to  supply  their  place,  or  make  an  estate  of  inheritance 
of  feoffinents  and  grants.  (<?)  *The  location  of  the  word  in  •O 
any  particular  part  of  the  grant  is  not  essential ;  for  a  grant 
of  a  rent  to  A.,  and  that  he  and  his  heirs  should  distrain  for  it, 
will  pass  a  fee.  (a)  The  general  rule  is  applicable  to  all  convey- 
ances goYemed  by  the  rules  of  the  common  law  ;  for  though  prior 
to  the  statute  of  uses,  the  fee,  in  the  view  of  a  court  of  chancery, 
passed  by  reason  of  the  consideration,  in  a  bargain  and  sale,  or 
covenant  to  stand  seised  to  uses,  without  any  express  limitation 
to  the  heirs ;  yet,  when  uses  were  by  statute  transferred  into 
possession,  and  became  legal  estates,  they  were  subjected  to  the 
scrupulous  and  technical  rules  of  the  courts  of  law.  The  example 
at  law  was  followed  by  the  courts  of  equity,  and  the  same  legal 
construction  applied  by  them  to  a  conveyance  to  uses.  (6)  If  a 
man  purchases  lands  to  himself  forever,  or  to  him  and  to  his 
assigns  forever,  he  takes  but  an  estate  for  life.    Though  the  intent 


(()  A  grant  to  ft  man  and  his  right  heirs  is  the  same  as  a  grant  to  a  man  and  his 
helm.  Co.  litt  22,  b ;  bat  Lord  Coke,  in  Co.  Litt.  8,  b,  says,  that  a  grant  to  a  man 
and  his  hoTf  in  the  singular  number,  conveys  only  an  estate  for  life,  because  the  heir  is 
but  one.  This  is  a  strange  reason  to  be  given,  under  a  system  of  law  which  prefers 
males  to  females  in  the  course  of  descent,  and  in  which  the  right  of  primogeniture 
among  the  males  is  unrelentingly  enforced.  Mr.  Hargrave,  note  46  to  Co.  Litt  8,  b, 
questions  the  doctrine,  and  he  says  there  are  authorities  to  show  that  the  word  heir, 
in  a  deed,  as  well  as  in  a  will,  may  be  taken  for  nomen  coUectivtm,  and  stand  for  heirs  in 
generaL  The  doctrine  of  Coke  was  very  rigorously  attacked  by  Lord  Ch.  J.  Eyre, 
over  a  century  ago,  in  Dubber  v.  Trollope,  Amb.  468;  and  Lord  Coke  himself 
showed,  in  Co.  Litt  22,  a,  that  an  estate  tail,  with  the  word  heir  in  the  singular  num- 
ber, was  created  and  allowed  in  89  Ass.  pi.  20.  See,  also,  Richards  v.  Lady  Bergav- 
enny,  2  Vem.  824 ;  Bawsy  r.  Lowdall,  Styles,  249 ;  Whiting  v.  Wilkins,  1  Bulst. 
219  ;  Blackburn  v.  Stables,  2  Ves.  &  Bea.  871.  Notwithstanding  all  this  authority  in 
opposition  to  the  rule  as  stated  by  Lord  Coke,  and  the  unintelligible  reason  assigned 
for  it,  Bir.  Preston  states  the  rule  as  stiU  the  existing  law.  Treatise  on  Estates,  vol. 
iL  8.  In  the  case  of  Eling's  Heirs  v.  King's  Adm.  16  Ohio,  669,  a  case  distinguished 
for  the  most  learned  and  elaborate  discussion,  the  court  held  that  the  word  heir  in  the 
lingular  number  in  a  will,  was  to  be  construed  the  same  as  the  word  heirs, 

(c)  Litt  sec.  1. 

(a)  Lord  Coke,  m  8  Bulst  128. 

(6)  1  Co.  87,  b,  100,  b.  Gilbert  on  Uses  and  Trusts,  18,  68.  Tapner  v,  Merlott, 
Willes,  177.    Vanhom  v.  Harrison,  1  Dallas,  187. 
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^i(jr  V,  'Uit  4rz.van  */  juk  jinxt^  {s>;;i.«»:.  of  'riiua.  bs-  3Jb  jtxgntBfiec  «>  be 
iu4M^iM;t..  ^'.y    it  u'j^  iM'X„  *v?*^7  •-•  *  ^'tisiiK^  ly  "nj  of  -ex^&rnSsb- 
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'/  rj3rtui  v^  jfcuc  ".y  vifj  of  civ.iarE^.  or  jftsztr  a*  A^i.  ty  one 
//..vw^idfti--.  V?  •rjfifc.ruK**^.  ^0  iCiViija'.    Iz.  -"^^r  1  Ssssucs  inieivsst 

t«'/?j^  *^*<:75fc.V:  ;#Mft  Uifr  fee  -riiir^Ui  tLr?  TorNi*  beii?  Of  saooessors, 
•/t^'A.vh^  ;;*  j'j.c.:ai^:il  ^A  la*"'  a  oorporz^s  :a  neTer  dies,  a2>d  b  im- 
i/>vruj  '/r  ;/>*?«j%  //f  j^ryiiAuiil  ?u<»e*s«>2i.  «>  •  In  w31s,  a  fee  irill 
*Jvy  ;/fe>^  wlvti^riX  tJif?  word  |j*f:r*.  if  the  iiii^ni5c*n  to  pas?  a  fee  can 
*^;  ';kvl/  a*^>frUj;^*:^  from  tb*r  wiD.  or  a  fee  be  necessuy  10  mstain 
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i*h  ^  l»W,1r«.  O/mm.  Vfl,  148. 

^//  ^>/  l>^U,  V,  1^,    Vn%Um  ixi  YjiXk\k%,  toI.  il.  61,  52. 

<///  Vi*f(MUm  'H$  fjtiMU:;  iftA.  iL  61,  62.    2  BUcks.  Conim.  357. 

r//;  ^>/  I.1U  '^,  >/,  '/JZ,  h.    PretiOD,  §upra,  5,  65-59. 

ijf  IM,     ll//MfjMt  9.  MMTtai,  1  Term  Rep.  411.    Fletcher  r.  Smitoo,  2  Ibid.  656. 
K«wk*f  k  v.  M«wJM;rk,  2  Uiuet,  846.    Dane*!  Abr.  toI.  It.  c  123. 
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inheritance ;  and  in  contracts  to  convey,  it  will  sustain  the  right 
of  the  party  to  call  for  a  conveyance  in  fee,  when  it  appears  to  have 
been  the  intention  of  the  contract  to  convey  a  fee.  (jg) 

Thus  stands  the  law  of  the  land,  without  the  aid  of  legislative 
provision.  But  in  this  country  the  statute  law  of  some  of  the  states 
has  abolished  the  inflexible  rule  of  the  common  law,  which  had 
long  survived  tlie  reason  of  its  introduction,  and  has  rendered 
the  insertion  of  the  word  *  heirs  no  longer  necessary.  In  *  8 
Virginia,  Kentucky,  Mississippi,  Missouri,  Alabama,  and  New 
York,  (a)  the  word  heirs,  or  other  words  of  inheritance,  are  no 
longer  requisite,  to  create  or  convey  an  estate  iij  fee ;  and  every 
grant  or  devise  of  real  estate  made  subsequent  to  the  statute, 
passes  all  the  interest  of  the  grantor  or  testator,  unless  the  intent 
to  pass  a  less  estate  or  interest  appears  in  express  terms  or  by 
necessary  implication.  (5)  The  statute  of  New  York  also  adds,  for 
greater  caution,  a  declaratory  provision,  that  in  the  construction  of 
every  instrument  creating  or  conveying  any  estate  or  interest  in 
land,  it  shall  be  the  duty  of  the  courts  to  carry  into  effect  the  in- 
tention of  the  parties,  so  far  as  such  intention  can  be  collected  from 
the  whole  instrument,  and  is  consistent  with  the  rules  of  law. 
Some  of  the  other  States,  as  New  Jersey,  North  Carolina,  and  Ten- 
nessee, have  confined  the  provision  to  wills,  and  left  deeds  to  stand 
upon  the  settled  rules  and  construction  of  the  common  law.  They 
have  declared  by  statute,  that  a  devise  of  lands  shall  be  construed 
to  convey  a  fee-simple,  unless  it  appears,  by  express  words  or  mani- 
fest intent,  that  a  lesser  estate  was  intended,  (c) 


(g)  ComynB's  Dig.  tit  Chancery,  2  T.  1.  Defraunce  v.  Brooks,  8  Watts  &  Serg.  67. 

(a)  Statute  of  Virginia,  December  18,  1792.  Statute  of  Kentucky,  December  19, 
1797.  Statute  of  Alabama,  1812.  New  York  Itevised  Statutes,  toI.  i.  748,  sees.  1,  2. 
Griffith's  Law  Register.    R.  C.  of  MissUsippi,  1824.    R.  S.  of  Missouri,  1885. 

(b)  In  Ulinois,  words  of  perpetuity  or  inheritance  are  still  essential  to  create  a  fee, 
and  the  same  general  rule  is  implied  to  a  devise.    Jones  t;.  Bramblet,  1  Scam.  276. 

(e)  R.  S.  N.  J.  1847,  p.  842.  Mr.  Humphreys,  in  his  Essay  on  Real  Property,  and 
Outlines  of  a  Code,  285,  first  edition,  has  proposed  the  same  reform,  of  rendering  the 
word  heirs  no  longer  necessary  in  conveyances  in  fee ;  and  the  American  lawyer  can- 
not but  be  forcibly  struck,  on  the  perusal  of  that  work,  equally  remarkable  for  profound 
knowledge  and  condensed  thought,  with  the  analogy  between  his  proposed  improve- 
ments and  the  actual  condition  of  the  jurisprudence  of  this  countiy.  But  I  think  it 
very  probable  that  the  abolition  of  the  rule  requiring  the  word  heirs  to  pass  by  a  free 
deed,  will  engender  litigation.  There  was  none  under  the  operation  of  the  rule.  The 
intention  of  the  grantor  was  never  defeated  by  the  application  of  it.  He  always  used 
it  when  he  intended  a  fee.    Technical  and  artificial  rules  of  long  standing,  and  hoary 


8  OP  REAL  PBOPEBTT.  [PABT  TL 

*  9        *  (2.)  A  qualified^  hase^  or  determinable  fee,  (for  I  shall  use 

the  words  promiscuously,)  is  an  interest  which  may  continue 
forever,  but  the  estate  is  liable  to  be  determined  without  the  aid  of 
a  conveyance,  by  some  act  or  event,  circumscribing  its  continuance 
or  extent.  Though  the  object  on  which  it  rests  for  perpetuity  may 
be  transitory  or  perishable,  yet  such  estates  are  deemed  fees,  be- 
cause, it  is  said,  they  have  a  possibility  of  enduring  forever.  A 
limitation  to  a  man  and  his  heirs,  so  long  as  A.  shall  have  heirs  of 
his  body ;  or  to  a  man  and  his  heirs,  tenants  of  the  manor  of  Dale ; 
or  till  the  marriage  of  B. ;  or  so  long  as  St.  Paul's  church  shall 
stand,  or  a  tree  shall  stand,  are  a  few  of  the  many  instances  given 
in  the  books,  in  which  the  estate  will  descend  to  the  heirs,  but 
continue  no  longer  than  the  period  mentioned  in  the  respective 
limitations,  or  when  the  qualification  annexed  to  it  is  at  an  end.  (ay 
If  the  event  marked  out  as  the  boundary  to  the  time  of  the  con- 
tinuance of  the  estate,  becomes  impossible,  as  by  the  death  of  B. 
before  his  marriage,  the  estate  then  ceases  to  be  determinable,  and 
changes  into  a  simple  and  absolute  fee ;  but  until  that  time,  the 
estate  is  in  the  grantee,  subject  only  to  a  possibility  of  reverter  in 
the  grantor.  It  is  the  uncertainty  of  the  event,  and  the  possibility 
that  the  fee  may  last  forever,  that  renders  the  estate  a  fee,  and  not 
merely  a  freehold.  All  fees  liable  to  be  defeated  by  an  executory 
devise,  are  determmable  fees,  and  continue  descendible  inlieritances 
until  tliey  are  discharged  from  the  determinable  quality  annexed 
to  them,  either  by  the  happening  of  the  event  or  a  release,  (ft) 
These  qualified  or  determinable  fees  are  likewise  termed  base  fees, 
because  their  duration  depends  upon  the  occurrence  of  collateral 
circumstances,  which  qualify  and  debase  the  purity  of  the 

*  10    title.     A  tenant  in  tail  may,  by  a  bargain  and  sale,  lease  *  and 

with  age,  conduce  exceedingly  to  certainty  and  fixedness  in  the  law,  and  are  infinitely 
preferable,  on  that  account,  to  rules  subject  to  be  bent  every  way  by  loose  latitudinary 
reasoning.  A  lawyer  always  speaks  with  confidence  on  questions  of  right  under  a 
deed,  and  generally  circumspectly  as  to  questions  of  right  under  a  will. 

(a)  Plowd.  657,  a.  10  Co.  97,  b.  11  Co.  49,  a.  1  L.  Raym.  326.  Powell  J.,  in 
Idle  V  Cooke,  2  Ld.  Baym.  1148.  2  Blacks.  Comm.  109.  Preston  on  Estates,  toI.  L 
481-488,  481-483. 

(6)  Goodright  v.  Searle,  2  Wils.  29. 

1  Devise  of  the  "  use  of  land  to  B.  until  Gloversville  shall  be  incorporated  as  a  village," 
and  then  over  to  a  charity,  held  a  base  fee  in  B.  which  terminated  on  the  incorporation  of  the 
village,  although  the  limitation  over  might  be  void  for  remoteness.  Leonard  v.  Burr,  18 
N.  Y.  96. 
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release,  or  covenant  to  stand  seised,  create  a  base  fee,  which  will 
not  determine  until  the  issue  in  tail  enters,  (a) 

If  the  owner  of  a  determinable  fee  conveys  in  fee,  the  determina- 
ble quality  of  the  estate  follows  the  transfer ;  and  tliis  is  founded 
upon  the  sound  maxim  of  the  common  law,  that  nevno  potest  plus 
juris  in  alium  trantfrere  quam  ipse  habet.  Within  that  rule,  the 
proprietor  of  a  qualified  fee  has  the  same  rights  and  privileges  over 
the  estate  as  if  he  were  a  tenant  in  fee-simple ;  all  the  estate  is 
in  the  feofiee,  notwithstanding  the  qualification,  and  no  remainder 
can  be  limited  over,  nor  any  reversion  expectant  thereon,  other 
than  the  possibility  of  a  reverter  when  the  estate  determines,  or  the 
qualification  ceases,  (i) 

•  (3.)  A  conditional  fee  is  one  which  restrains  the  fee  to    *  11 
some  particular  heirs,  exclusive  of  others,  as  to  tlie  heirs 
of  a  man's  body,  or  to  the  heirs  male  of  his  body,  (a)     This  was 
at  the  common  law  construed  to  be  a  fee-simple  on  condition  that 
the  grantee  had  the  heirs  prescribed.    K  the  grantee  died  without 


(a)  Machell  v.  Clarke,  2  Ld.  Raym,  778.  The  apprentice  of  the  Middle  Temple, 
in  the  course  of  his  learned  and  successfal  argument  in  Walsingham's  case,  (Piowden, 
647,  557,)  stated  the  distinction  which  has  been  followed  by  Mr.  Preston,  between  a 
determinable  and  a  base  fee,  and  he  gives  the  following  obscure  explanation  of  the 
latter :  "  A.  has  a  good  and  absolute  estate  in  fee-simple,  and  B.  has  another  estate  of 
fee  in  the  same  land,  which  shall  descend  from  heir  to  heir,  but  which  is  base  in  re- 
spect of  the  fee  of  A.,  and  not  of  absolute  perpetuity,  as  the  fee  of  A.  is."  He  then 
gives  the  following  example,  by  way  of  illustration :  ''  If  a  man  makes  a  gift  in  tail, 
and  the  donee  be  attainted  of  treason,  the  king  shall  have  the  land  as  long  as  there  are 
any  heirs  of  the  body  of  the  donee ;  and  in  that  case,  there  are  two  fees,  for  the  donor 
has  his  ancient  fee-simple,  and  the  crown  another  fee  in  the  same  land,  which  is  but  a 
base  fee,  for  it  is  younger  m  time  than  the  fee  of  the  donor,  and  if  the  heirs  of  the 
body  of  the  donee  fidl,  the  fee  is  gone,  whereas  the  fee  of  the  donor  never  perishes ; 
it  is  pure  and  perpetual,  while  the  other  is  but  base  and  transitory."  Mr.  Preston,  in 
bis  Treatise  on  Estates,  vol.  i.  460,  468,  defines  a  qualified  fee  to  be  an  interest  given 
to  a  man  and  to  certain  of  his  heirs  only,  as  to  a  man  and  his  heirs  on  the  part  of  his 
fioher ;  but  this  is  termed  in  Piowden,  241,  b,  a  fee-simple  conditional. 

(6)  10  Co.  97,  b.  Preston  on  Estates,  vol.  i.  484.  According  to  Lord  Ch.  J. 
Taoghan,  tlie  reverter  in  this  case  is  a  qwui  reversion,  and  he  did  not  see  why  a 
remainder  might  not  be  granted  out  of  such  a  qualified  fee.  Gardner  t;.  Shelden, 
Vaughan,  269.  But  the  rule  is  probably  otherwise,  and  on  a  fee-simple  conditional 
St  common  law,  a  remi^inder  could  not  be  created,  for  the  fee  was  the  whole  estate. 
There  was  only  a  possibility,  or  right  of  reverter,  left  in  the  donor,  and  that  was  not 
an  actual  estate ;  Lee  Ch.  J.,  in  Martin  v.  Strachan,  5  Term  Rep.  107,  note ;  and 
jet  Mr.  Preston  (on  Estates,  vol.  ii.  853)  concludes,  that  limitations  of  remainders, 
after  qualified  or  limited  estates  of  inheritance,  were  in  use  at  common  law. 

(a)  Fleta,  lib.  8,  c.  8,  sec.  5.    2  Blacks.  Comm.  110. 
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such  issue,  the  lands  reverted  to  the  grantor.    But  if  he  had  the 
specified  issue,  the  condition  was  supposed  to  be  performed,  and 
the  estate  became  absolute,  so  fieur  as  to  enable  the  grantee  to 
alien  the  land,  and  bar  not  only  his  own  issue,  but  the  possibiUty 
of  a  reverter.     By  having  issue,  the  condition  was  performed  for 
three  purposes:    to  alien,  to  forfeit,  and  to  charge.  (6)     Even 
before  issue  had,  the  tenant  of  the  fee-simple  conditional  might  by 
feoffment  have  bound  the  issue  of  his  body.    But  there  still  existed 
the  possibility  of  a  reverter  in  the  donor.     After  issue  born,  the 
tenant  could  also  bar  the  donor  and  his  heirs  of  that  possibility  of 
a  reversion,  but  the  course  of  descent  was  not  altered  by  halving 
issue.  (<?)     The  common  law  provided  the  fonr^edon  in  reverter^  as 
the  remedial  writ  for  the  grantor  and  his  heirs,  after  the  determi- 
nation of  the  gift  of  the  conditional  fee,  by  the  failure  of  heirs,  (d) 
Before  the  statute  de  doniSj  a  fee  on  condition  that  the  donee  had 
issue  of  his  body,  was  in  fact  a  fee-tail,  and  the  limitation  was  not 
effaced  by  the  birth  of  issue.    If  the  donee  died  without  having 
aliened  in  fee,  and  without  leaving  issue,  general   or   special, 
according  to  the  extent  of  the  gift,  the  land  reverted  again  to  the 
donor.     But  the  tenant,  after  the  birth  of  issue,  could  and  did 
alien  in  fee ;  and  this  alleged  breach  of  the  condition  of  the  grant, 
was  the  occasion  of  the  statute  of  Westminster  2, 13  Edw.  I.  c.  1, 
commonly  called  the   statute  de  donis^  which  recited  the 
*12    evasion  *of  the  condition  of  the  gift  by  this  subtle  con- 
struction, and  consequent   alienation,  going  to  defeat  the 
intention  of  the  donor.     The  statute  accordingly,  under  that  pre- 
tence, preserved  the  estate  for  the  benefit  of  the  issue   of  the 
grantee,  and  the  revci-sion  for  the  benefit  of  the  donor  and  his 
heirs,  by  declaring  that  the  will  of  the  donor,  according  to  the  form 
of  the  deed  manifestly  expressed,  should  be  observed,  and  that  the 
grantee  should  have  no  power  to  alien  the  land.     It  deprived 


(6)  In  Izard  v.  Izard,  Bailej  Eq.  (S.C.)  228,  the  rule  was  recognized,  that  lands 
held  in  fee-simple  conditional  were  bound,  after  the  birth  of  issue,  by  the  lien  of  a 
judgment  or  decree,  against  the  tenant,  in  bar  of  the  right  of  the  issue,  to  take  per 
formam  doni.  And  in  Pearse  v.  Killian,  1  McMullan  Eq.  231,  it  was  held  that  the 
reversion  or  remainder  expectant  on  the  fee-simple  conditional,  or  the  possibility  of 
reverter,  may  be  released,  so  as  to  make  the  estate  of  the  tenant  of  the  fee  conditional 
an  absolute  fee. 

(c)  Brae  ton,  lib.  2,  c.  6, 17,  b.    Co.  Litt.  19,  a.    2  Inst.  338. 

(d)  F.  N.  B.  219. 


LBC.  UV.]  OF  BEAL  PBOPEKTT.  11 

the  owner  of  the  feud  of  his  aucient  power  of  alienation,  upon  his 
haying  issue,  or  performing  the  condition,  and  the  donor's  possi* 
bility  or  right  of  reverter  was  turned  into  a  reversion.  The  feud 
was  to  remain  under  the  issue  according  to  the  form  of  the  gift ; 
and  if  such  issue  failed,  then  the  land  was  to  revert  to  the  grantor 
or  his  heirs ;  and  this  is  frequently  considered  to  have  been  the 
origin  of  estates  tail,  though  the  statute  rather  gave  perpetuity, 
ibaji  originally  created  that  ancient  kind  of  feudal  estate,  (a) 

(4.)   CffeestaU. 

The  statute  de  donis  took  away  the  power  of  alienation  on  the 
birth  of  issue,  and  the  courts  of  justice  considered  that  the  estate 
was  divided  into  a  particular  estate  in  the  donee,  and  a  reversion 
in  the  donor.  Where  the  donee  had  a  fee-«imple  before,  he  had 
by  the  statute  what  was  denominated  an  estate  tail ;  and  where  the 
donor  had  but  a  bare  possibility  before,  he  had,  by  construction  of 
the  statute,  a  reversion  or  fee-simple  expectant  upon  the  estate 
tail.  (6)  Under  this  division  of  the  estate,  the  donee  could  not 
bar  or  charge  his  issue,  nor  for  default  of  issue,  the  donor  or  his 
heirs,  and  a  perpetuity  was  created.  The  tenant  in  tail  was  not 
chargeable  with  waste,  and  the  wife  had  her  dower  and  the  hus- 
band his  courtesy  in  the  estate  tail,  'fhe  inconvenience  of 
these  fettered  inheritences  is  as  strongly  described,  and  *  the  *  13 
policy  of  them  as  plainly  condemned,  in  the  writings  of 
Lord  Bacon  and  Lord  Coke,  as  by  subsequent  authors,  (a)  and 
the  true  policy  of  the  common  law  is  deemed  to  have  been  over- 
thrown by  the  statute  de  donis  establishing  those  perpetuities. 
Attempts  were  frequentlj^  made  in  parliament  to  get  rid  of  them, 
but  the  bills  introduced  for  that  purpose  (and  which  Lord  Coke 


(a)  Sir  Martin  VTright,  (Int.  to  Tenures,  189,)  obserres,  that  the  statute  de  donis 
did  not  create  any  new  fee,  (tut  re  avt  nomine.  It  only  severed  the  limitation  from  the 
condition  of  the  gift,  according  to  the  manifest  intent  of  it,  and  restored  the  effect  of 
the  limitation  to  the  issue  and  the  reversion,  as  the  proper  effect  of  the  condition  to 
the  donor.  The  fee-simple  conditional,  at  common  law,  was  declared,  in  the  case  of 
Wilfion  V.  Berkley,  Plowd.  2S9,  to  be  the  same  as  the  estate  tail  under  the  statute  de 
donis, 

(6)  Entails  are  generally  supposed  to  have  been  introduced  by  the  Normans,  but 
they  were  frequent  in  the  Saxon  times,  and  they  existed  in  the  Roman  law,  —  vdo 
meas  odes  manerejirmas  meisJUiis  et  nepotibus,  in  universum  tempus.    Dig.  81,  78. 

(a)  Lord  Bacon  on  the  Use  of  the  Law.  Co.  Litt.  19,  b.  6  Co.  40.  Lord  Coke's 
Dedication  of  his  Reports  to  the  Reader,  6. 
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says  he  had  seen)  were  uniformly  rejected  by  the  feudal  aristoc- 
racy, because  estates  tail  were  not  liable  to  forfeiture  for  treason 
or  felony,  nor  chargeable  with  the  debts  of  the  ancestor,  nor 
bound  by  alienation.  They  were  very  conducive  to  the  security 
and  power  of  the  great  landed  proprietors  and  their  families,  but 
very  injurious  to  the  industry  and  commerce  of  the  nation.  It 
was  not  until  Taltarum's  case,  12  Edw.  IV.,  that  relief  was 
obtained  against  this  great  national  grievance,  and  it  was  given  by 
a  bold  and  unexampled  stretch  of  the  power  of  judicial  legislation. 
The  judges,  upon  consultation,  resolved,  that  an  estate  tail  might 
be  cut  oflF  and  barred  by  a  common  recovery,  and  that,  by  reason 
of  the  intended  recompense,  the  common  recovery  was  not  witliin 
the  restraint  of  the  statute  de  donia,  (6)  These  recoveries  were 
afterwards  taken  notice  of,  and  indirectly  sanctioned  by  several 
acts  of  parliament,  and  have,  ever  since  their  application  to  estates 
tail,  been  held  as  one  of  the  lawful  and  established  assurances  of 
the  realm.  They  are  now  considered  simply  in  the  light  of  a 
conveyance  on  record,  invented  to  give  a  tenant  in  tail  an  absolute 
power  to  dispose  of  his  estate,  as  if  he  were  a  tenant  in  fee-simple ; 
and  the  estates  tail  in  England,  for  a  long  time  past,  have  been 
reduced  to  almost  the  same  state,  even  before  issue  bom,  as 
conditional  fees  were  at  common  law,  after  tlie  condition  was 
performed  by  the  birth  of  issue.     A  common  recovery  removes  all 

limitations  upon  an  estate  tail,  and  an  absolute,  unfettered 
14*     *piire  fee-simple,  passes  as  the  legal  effect  and   operation 

of  a  common  recovery.  It  is  the  only  mode  of  conveyance  in 
England,  by  which  a  tenant  in  tail  can  effectually  dock  the  entail. 
If  he  conveys  by  deed,  he  conveys  only  a. base  or  voidable  fee,  and 
he  will  not  exclude  his  heirs  per  formam  dont.  Even  by  fine,  he 
only  bars  his  issue,  and  not  subsequent  remainders.  He  conveys 
only  a  base  or  qualified  foe,  though  the  remainder-man  will  be 
barred  by  limitation  of  time,  as  a  stranger  would  upon  a  fine  levied 
with  proclamations.  It  is  the  common  recovery  only  that  passes 
an  absolute  title,  (a)     In  Mary  Portington's  case,  (6)  Lord  Coke 


(6)  Co.  Liu.  19,  b.    Mildmay's  case,  6  Co.  40.    Mary  Portington's  case,  10  Co.  35. 

(a)  Martin  v.  Stracban,  6  Term  Rep.  107,  note.  This  case  was  affirmed  in  the 
House  of  Lords.  Willes  444.  By  the  statute  of  8  and  4  Wm.  IV.  c.  74,  conveyances 
in  England  by  fine  and  recovery  are  abolished,  and  all  warranties  of  lands  entered 
into  by  tenants  in  tail  are  declared  void  against  the  issue  in  tail,  and  estates  tail  can 
now  only  be  barred  by  a  deed  enrolled  under  tlic  statute.  (6)  10  Co.  88. 
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says,  that  the  judgment  in  12  Edw.  lY.,  was  no  new  invention, 
but  approved  of  by  the  resolutions  of  the  sages  of  the  law,  who, 
^^  perceiving  what  contentions  and  mischiefs  had  crept  in,  to  the 
disquiet  of  the  law,  by  these  fettered  inheritances,  upon  considera- 
tion of  the  act,  and  of  the  former  exposition  of  it  by  the  sages  of 
the  law,  always  after  the  said  act,  gave  judgment  that  in  the  case 
of  a  common  recovery,  where  there  was  a  judgment  against  the 
tenant  in  tail,  and  another  judgment  against  the  vouchee  to  have 
in  value,  the  estate  should  be  barred." 

Estates  tail  were  introduced  into  this  coxmtry  with  the  other 
parts  of  the  English  jurisprudence,  (c)  and  they  subsisted  in  full 
force  before  our  Revolution,  subject  equally  to  the  power  of 
being  barred  by  a  fine  or  common  recovery,  (^d)  But  tlie  doctrine 
of  estates  tail,  and  the  complex  and  multifarious  learning  con- 
nected with  it,  have  become  quite  obsolete  in  most  parts  of  the 
United  States.  In  Virginia,  estates  tail  were  abolished  as  early 
as  1776;  in  New  Jersey,  estates  tail  were  not  abolished  until 
1820 ;  and  in  New  York,  as  early  as  1782,  and  all  estates 
tail  were  turned  into  estates  in  *  fee-simple  absolute,  (a)  ^  *  15 
So,  in  North  GaroUna,  Kentucky,  Tennessee,  and  Georgia, 
estates  tail  have  been  abolished,  by  being  converted  by  statute 
into  estates  in  fee-simple,  (i)  ^  In  the  states  of  South  Carolina 
and  Louisiana,  they  do  not  appear  to  be  known  to  their  laws,  or 


(c)  In  the  Peimtylvania  charter  of  1681,  it  was  expresslj  declared,  that  estates  of 
inheritance  might  he  granted  in  fee-simple,  or  in  fee-tail,  the  statute  de  donis  notwith- 
standing. 

(d)  In  Virginia,  a  law  was  passed  in  1705,  to  take  awaj  from  the  courts  the  power 
of  defeating  entails.    Tucker's  Life  of  Jefferson,  vol.  i.  21. 

(a)  Act  of  Virginia,  of  7th  October,  1776.  Acts  of  Assembly  of  New  Jersey, 
1784, 1786,  and  1820.  R.  8.  N.  J.,  1847.  Den  v.  Robinson,  2  South.  718.  Den  v. 
Spachius,  1  Harr.  172.  Laws  of  New  York,  sess.  6,  c.  2,  sess.  9,  c.  12.  New  York 
Rerised  Statutes,  vol.  i.  722,  sec.  8. 

(6)  Act  of  North  Carolina,  1784.  Act  of  Kentucky,  1796.  Griffith's  Reg.  under 
the  approptiate  heads.  No.  8.  Prince's  Dig.  of  the  Laws  of  Georgia,  1837,  pp.  281, 
216. 


1  This  is  so  cQnstmed  as  to  include  estates  tail  in  remainder.  See  Van  Rensselaer  v. 
Kearney,  11  How.  U.S.  297.    Wendell  v.  Crandall,  1  Comst  491. 

s  Entails  are  also  prohibited  in  Florida;  Thompson^  Digest,  p.  191;  in  Texas,  by  the 
atate  constitution;  Art.  1,  4  1^;  And  are  no  longer  recognized  in  Wisconsin,  where  estates 
heretofore  entailed  are  now  regarded  as  allodial.  Revised  Statutes  of  Wis.  1849,  ch.  66,  \\ 
«.4. 

VOL.   IV.  2 
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ever  to  have  existed ;  but  in  several  of  the  other  states,  they  are 
partially  tolerated,  and  exist  in  a  qualified  degree,  (c) 

Conditional  fees  at  common  law,  as  known  and  defined  prior  to 
the  statute  de  dontSj  have  generally  partaken  of  the  fate  of  estates 
in  fee  tail,  and  have  not  been  revived  in  this  country.  Executory 
limitations  under  the  restrictions  requisite  to  prevent  perpetuities, 
and  estates  in  fee  upon  condition,  other  than  tliose  technical  con- 


(c)  The  Civil  Code  of  Louisiana,  art  1507,  prohibits  substitutions  and  Jidd  (xm- 
missa.  It  is  more  rigorous  than  the  Code  Napoleon,  for  it  prohibits  substitatioDi  in 
fiiTor  of  the  grandchildren  of  the  testator,  or  of  the  children  of  his  brothers  or  sisters, 
and  even  when  the  provisions  of  the  will  do  not  tend  to  alter  the  course  of  descents, 
and  whether  the  substitution  be  conditional  or  unconditional.  The  persons  to  take 
must  be  in  esse,  and  designated  by  the  will.  The  testator  cannot  control  pmpeatf 
beyond  one  life.  He  may  name  children  living,  and  provide  that,  after  the  death  of 
their  mother,  they  shall  take  tlie  property.  Code,  art  1609,  Rachal  v.  Raclial,  1  Bob. 
(Louis.)  115.  In  New  Hampshire,  estates  tail  are  said  to  be  retained;  but  I  should 
have  inferred  from  statutes  passed  in  1789, 1791,  and  1792,  respecting  conveyanoes  bj 
deed  and  by  will,  and  the  course  of  descents,  that  estates  tail  were  essentially  abol- 
ished. But  it  was  not  so ;  for  by  statutes  in  1887,  any  tenant  in  tail,  in  New  Hamp- 
shire, may  convey  by  deed  liis  estate,  and  bar  all  remainders  and  reversions  ss 
effectually  as  by  a  fine  or  common  recovery. '  So  a  tenant  for  life,  with  the  person 
having  a  vested  remainder  in  tail,  may  by  deed  convey  the  whole  estate,  as  if  the 
remainder  was  in  fee-simple.  In  Alabama  and  Mississippi,  a  man  may  convey  or 
devisb  land  to  a  succession  of  donees  tlien  living,  and  to  the  heirs  of  the  remainder- 
man. Statute  of  Alabama,  1812.*  In  Connecticut,  (Kirby  118, 176, 177.  Hamilton 
V.  Hempsted,  3  Day,  332.  Swift's  Dig.  vol.  i,  79.  Allyn  v.  Mather,  9  Conn.  114,) 
and  in  Vermont,  Ohio,  Illinois,  and  Missouri,  if  an  estate  tail  be  created,  the  first 
donee  takes  a  life  estate,  and  a  fee-simple  vests  in  the  heirs,  or  person  having  the 
remamder  after  the  life  estate  of  the  grantee,  or  first  donee  in  tail  Revised  Statutes 
of  Vermont,  1839,  p.  310.  Statutes  of  Ohio,  1881.  Statutes  of  Connecticut,  1784. 
Ibid.  1821.  Ibid.  1838.  Revised  Laws  of  lUinois,  1833.  Revised  Statutes  of  Mis- 
souri, 1835.  This  is  also  the  case  in  New  Jersey,  by  the  Act  of  1820.  Elmer's  Dig. 
180.  The  estate  on  the  death  of  the  tenant  for  life  vests  in  his  children,  though 
difSculty  has  been  suggested  to  exist  if  the  grantee  has  no  children,  or  their  issue. 
Grifiith's  Reg.  The  tenant  in  tail  in  those  states,  is  in  reality  but  a  tenant  for  life, 
without  the  power  to  do  any  act  to  defeat  or  encumber  the  estate  in  the  hands  of  the 
heir  or  person  in  remainder.  In  Indiana  a  person  may  be  seised  of  an  estate  tail,  by 
devise  or  grant,  but  he  shall  be  deemed  seised  in  fee  after  tlie  second  generation. 
Revised  Statutes  of  Indiana,  1838,  p.  238.^    In  Connecticut  tliere  may  be  a  special 


9  But  it  was  held,  in  Jewell  v.  Warner,  85  N.  Hamp.  176,  that  the  statute  de  dbnit  was  im> 
pliedly  repealed  by  the  statutes  of  1789,  and  that,  consequently,  estates  tail  no  longer  exist 
in  New  Hampshire. 

4  But  this  provision  seems  to  have  been  omitted  in  the  last  revision  of  the  Alabama  code, 
and  estates  tail  whenever  created  are  converted  into  fees  simple.  Alabama  Code  of  1862, 
\  1300. 

^  But  entails  are  now  abolished  in  Indiana,  by  the  Revised  Statutes  of  1862,  vol.  i.  p.  888. 
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ditional  fees  of  which  we  are  speaking,  are  familiar  to  our  Ameri- 
can jurisprudence,  as  will  be  more  fiilly  shown  in  a  subsequent 
lecture.  In  Connecticut,  the  doctrine  of  conditional  fees,  so  far  as 
they  are  a  species  of  entails,  restraining  the  descent  to  some  par- 
ticular heirs  in  exclusion  of  others,  have  never  been  recognized  or 
adopted,  (a)  These  conditional  fees  are  likewise  understood  to  be 
abolished  in  Virginia,  by  a  statute  which  took  effect  in  1787  ;  and 
this  I  apprehend  to  be  the  better  construction  of  the  statute  law  of 


tenancy  in  tail,  as  in  the  case  of  a  devise  to  A.  and  to  his  issue  by  a  particular  wife. 
The  estate-tail,  in  the  hands  of  the  issue  in  tail,  as  well  special  as  general  issue,  male 
or  female,  is  enlarged  into  an  estate  in  fee-simple.  In  Rhode  Island,  estates  tail  may 
be  created  by  deed,  but  not  by  will,  longer  than  to  the  children  of  the  devisee,  and 
they  may  be  barred  by  deed  or  will.  Estates  tail  exist  in  Maine,  Massachusetts, 
Delaware,  and  Pennsylvania,  subject,  nevertheless,  to  be  barred  by  deed,  and  by 
eommon  recovery,  and  in  two  of  these  states  by  will,  and  they  are  chargeable  with 
the  debts  of  the  tenant.  Dane's  Abr.  vol.  iv.  621.  Lithgow  r.  Kavenagh,  9  Mass. 
167,  170, 178.  Nightingale  o.  Burrell,  15  Pick.  104.  Corbin  v.  Healy,  20  Pick.  614. 
Statutes  of  Mass.  1791,  c.  60.  Mass.  Revised  Statutes,  1886,  part  2,  c.  60.  Jackson 
on  Real  Actions,  299.  American  Jurist,  vol.  ii.  No.  4,  p.  892.  Purdon's  Dig.  868. 
Biggs  V.  Sally,  16  Maine,  408,*  A  fee-simple  passes  on  a  judicial  sale  to  satisfy  a 
charge.  This  is  so  decided  in  one  of  those  states,  and  the  same  consequence  must 
ibllow  in  all  of  them,  when  the  land  is  chargeable  with  debt  Gause  v,  Wiley,  4 
Serg.  it,  Rawle,  609.  In  Maryland,  estates  tail  general,  created  since  the  Act  of  1786, 
are  now  understood  to  be  virtually  abolished,  since  they  descend,  and  can  be  con- 
Teyed,  and  are  devisable,  and  chargeable  with  debts,  in  the  same  manner  as  estates 
in  fee-simple.  Docking  estates  tail  by  common  recovery  had  been  previously  abol- 
ished by  statute  in  1782,  and  they  were  to  be  conveyed  as  if  they  were  in  fee.  It  is 
equally  understood  that  estates  tail  spectcd  are  not  affected  by  the  Act  of  1786,  and 
therefore  the  decisions  prior  to  Newton  v,  Griffith,  (1  Harr.  &  Gill,  111,)  would  seem 
to  apply  to  that  species  of  estates  tail.  Such  estates  may  be  barred  by  deed  as  well 
as  by  common  recovery ;  and  they  are  chargeable  with  debts  by  mortgage,  and  not 
otherwise ;  ^  and  they  are  not  devisable ;  and  if  the  tenant  dies  seised,  they  go  to  the 
iasoe,  but  not  to  coUaterals.  Statutes  of  1782  and  1789.  8  Harr.  &  McHen.  244.  1 
Harr.  &  Johns.  466.  2  Ibid.  69,  281,  814.  8  Ibid.  802.  Newton  v.  Griffith,  Ray- 
mood's  Digested  Chancery  Cases,  116. 

(a)  Kirby,  118, 176.    8  Day,  889.    Swift's  Digest,  vol.  i.  79. 


*  Bat  in  Massachusetts,  the  remainder  in  tail  is  not  liable  for  the  debts  of  the  remainder- 
man. Holland  r.  Cmft,  8  Gray,  162.  And  under  statute  of  1791,  ch.  60,  a  tenant  in  tail  may 
convey  by  deed  an  individual  port  of  the  estate  tail.  Hall  v.  Thayer,  5  Gray,  628.  As  to 
descent  of  estates  tail  in  Massachusetts,  see  Wight  v.  Thayer,  1  Gray,  284.  Equitable  estates 
tail  may  be  conveyed  and  remainders  barred  as  in  the  case  of  legal  estates,  and  the  grantee 
UMiy  call  for  a  conveyance  of  the  outstanding  legal  estate.  Statutes  of  Mass.  1851,  ch.  14. 
In  Maine,  if  there  be  a  vested  remainder  in  tail,  the  tenant  for  life  and  remainder-man  may 
jdn  and  convey  in  fee-simple.    Revised  Statutes  of  Maine,  1857,  p.  450. 

'  See  3lariin  v.  Thomas,  8  GiU,  18. 
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New  York  in  respect  to  these  common-law  entailments ;  for  the 
owner  can  alienate  or  devise  them,  as  well  as  an  absolute  estate  in 
fee.  By  the  Act  of  1787,  (J)  every  freeholder  was  authorized  to 
give  or  sell  at  his  pleasure  any  lands  whereof  he  was  seised  in 
fee-simple ;  and  by  the  Act  of  1813,  (c)  every  person  having  an 
estate  of  inheritance,  was  enabled  to  give  or  devise  the  same: 
and  by  the  new  Revised  Statutes,  (<f)  every  person  capable  of 
holding  lands,  and  seised  of  or  entitled  to  any  estate  or  interest 
therein,  may  alien  the  same.  These  qualified  fees  are  estates 
•  17  of  inheritance  *  in  fee-simple,  though  not  in  fee-simple  abso- 
lute ;  (a)  and  they  would  seem  to  come  witliin  the  letter  and 
spirit  of  the  statute  provisions  in  New  York.  In  South  Carolina, 
fees  conditional  at  common  law  exist,  and  fees  tail  proper  have 
never  existed.  The  first  donee  takes  an  estate  for  life,  if  he  has  no 
issue ;  but  if  he  has  issue,  the  condition  of  the  grant  is  performed, 
and  he  can  alien  the  land  in  fee-simple.  (6) 

The  general  policy  of  this  country  does  not  encourage  restraints 
upon  the  power  of  alienation  of  land ;  and  the  New  York  Revised 
Statutes  have  considerably  abridged  the  prevailing  extent  of  exec- 
utory limitation.  The  capacity  of  estates  tail  in  admitting  remain- 
ders over,  and  of  limitations  to  that  line  of  heirs  which  family 
interest  or  policy  might  dictate,  renders  them  still  beneficial  in  the 
settlement  of  English  estates.  But  the  tenant  in  tail  can  alien  his 
lands,  and  the  estate-tail  can  only  be  rendered  inafienable  during 
the  settlement  on  the  tenant  for  life,  and  the  infancy  of  the 
remainder-man  in  tail.  Executory  limitations  went  further,  and 
allowed  the  party  to  introduce  at  his  pleasure  any  niimber  of  lives, 
on  which  the  contingency  of  the  executory  estate  depended,  pro- 
vided they  were  lives  in  being  at  the  creation  of  the  estate  ;  and  to 
limit  the  remainder  to  them  in  succession,  and  for  twenty-one  years 


(6)  LawB  of  New  York,  sess.  10,  c.  86. 

(c)  Laws  of  New  York.  sess.  86,  c.  28. 

(rf)  New  York  Revised  Statutes,  vol.  i.  719,  sec.  10. 

(a)  Litt.  sec.  18.     Co.  Litt.  19,  a. 

(6)  2  Bay,  897.  1  M'Cord,  Ch.  91.  2  Ibid.  824,  826,  828.  2  Bailey,  231.  The 
creation  of  a  fee-simple  conditional  passes  the  whole  estate  to  the  tenant  in  fee.  71l« 
existing  possibility  of  a  reverter  is  held  not  to  be  an  estate,  and  neither  the  subject  of 
inheritance  nor  devise.  The  fee  conditional  in  the  heir  at  law  cannot  merge  in  the 
possibility  of  reverter,  if  they  should  both  meet  in  the  same  person.  1  Hill  Ch. 
(S.C),  276. 
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afterwards,  (c)  This  was  the  nile  settled  by  Lord  Chancellor 
Nottingham,  in  the  great  case  of  the  Duke  of  Norfolk;  (<f)  and 
the  decision  in  that  case  has  been  acquiesced  in  uniformly  since 
that  time,  and  every  attempt  to  fetter  estates  by  a  more 
definite  extent  of  *  limitation,  or  a  more  subtle  aim  at  a  *  18 
perpetuity,  has  been  defeated,  (a)  But  the  power  of  pro- 
tracting the  period  of  alienation  has  been  restricted  in  New  York, 
to  two  successive  estates  for  life,  limited  to  the  lives  of  two  persons 
in  being  at  the  creation  of  the  estate,  (h) 

The  English  law  of  entail  is  so  greatly  mitigated  as  to  remove 
the  most  serious  inconveniences  that  attend  that  species  of  estates ; 
and  it  is  the  opinion  of  the  most  experienced  English  property 
lawyers,  that  the  law  of  entail  is  a  happy  medium  between  the 
want  of  any  power,  and  an  unlimited  power,  over  the  estate.  It 
accommodates  itself  admirably  to  the  wants  and  convenience  of 
the  father  who  is  a  tenant  for  life,  and  of  the  son  who  is  tenant  in 
tail,  by  the  capacity  which  they  have,  by  their  joint  act  of  opening 
the  entail,  and  resettling  the  estate  from  time  to  time,  as  family 
exigencies  may  require.  The  privileges  of  a  tenant  in  tail  are 
very  extensive.  He  not  only  can  alienate  the  fee,  but  he  may 
conmiit  any  kind  of  waste  at  his  pleasure,  (c)  And  yet,  with  a 
strange  kind  of  inconsistency  in  the  law,  he  is  not  any  more  than 
a  tenant  for  life,  bound  to  discharge  incumbrances  on  the  estate. 
He  is  not  obliged  even  to  keep  down  the  interest  on  a  mortage,  as 
a  tenant  for  life  is  bound  to  do.  If,  however,  he  discharges  incum- 
brances or  the  interest,  he  is  presumed  to  do  it  in  favor  of  the 
inheritance;  for  he  might  acquire  the  absolute  ownership  by  a 
recovery,  and  it  belongs  to  his  representatives  to  disprove  the 
presumption,  ((f)  On  the  other  hand,  the  tenant  cannot  aflFect 
the  issue  in  tail,  or  those  in  remainder  or  reversion,  by  his  for- 


(c)  Twisden  J.,  Sid.  451.  In  Bengough  v.  Edridge,  1  Sim.  178,  267,  a  limita- 
tion was  made  to  depend  on  an  absolute  term  of  twenty-one  yean  after  twenty-eight 
liTes  in  being  at  the  testator's  death  1 

{d)  8  Cases  in  Chan.  1. 

(a)  Duke  of  Marlborough  v.  Earl  Godolphin,  1  Eden,  404.  Long  v.  Blackall,  7 
Term  Rep.  100. 

{h)  N.  Y.  ReTised  Statutes,  yol.  i.  728,  724,  sees.  17, 19. 

{c)  Moselj,  224.    Cases  temp.  Talbot,  16. 

{d)  Lord  Talbot,  in  Chaplin  v.  Chaplin,  8  P.  Wms.  285.  Amesbury  v.  Brown,  1 
Tesey,  477.    Bail  of  Buckinghamshire  v.  Hobart,  8  Swanst.  186. 

2* 
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•  19    feitures  or  engagements.    They  are  *  not  subject  to  any  of 

the  debts  or  incximbrances  created  by  the  tenant  in  taO, 
unless  he  comes  within  the  operation  of  die  bankrupt  law,  or 
creates  the  mortgage  by  line,  (a) 

Entails,  under  certain  modifications,  have  been  retained  in 
various  parts  of  the  United  States,  with  increased  potrer  over  the 
property,  and  greater  facility  of  alienation.  The  desire  to  preserve 
and  perpetuate  family  influence  and  property  is  very  prevalent  with 
mankind,  and  is  deeply  seated  in  the  affections.  (6) 

This  propensity  is  attended  with  many  beneficial  effects.  But  if 
the  doctrine  of  entails  be  calculated  to  stimulate  exertion  and 
economy,  by  the  hope  of  placing  the  fruits  of  talent  and  industry 
in  the  possession  of  a  long  line  of  lineal  descendants,  undisturbed 
by  their  folly  or  extravagance,  it  has  a  tendency,  on  the  other  hand, 
to  destroy  the  excitement  to  action  in  the  issue  in  tail,  and  to  leave 
an  accumulated  mass  of  property  in  the  hands  of  the  idle  and  the 
vicious.  Dr.  Smith  insisted,  from  actual  observation,  that  entail- 
ments were  unfavorable  to  agricultural  improvement.  The  practice 
of  perpetual  entails  is  carried  to  a  great  extent  in  Scotland,  and 
that  eminent  philosopher  observed,  half  a  century  ago,  that 

*  20    one  tliird  of  the  whole  land  *  of  the  coimtry  was  loaded  with 

the  fetters  of  a  strict  entail ;  and  it  is  imderstood  that  addi- 
tions are  every  day  making  to  the  quantity  of  land  in  tail,  and  that 
they  now  extend  over  half,  if  not  nearly  two  thirds,  of  the  country. 
Some  of  the  most  distinguished  of  the  Scotch  statesmen  and  law- 
yers have  united  in  condemning  the  policy  of  perpetual  entails,  as 
removing  a  very  powerful  incentive  to  persevering  industry  and 
honest  ambition.    Tliey  are  condemned  as  equally  inexpedient  and 


(a)  Jenkine  v.  Keymee,  1  Lev.  237. 

(6)  Ch.  J.  Crew,  of  the  K.  B.,  in  the  great  case  concerning  the  earldom  of  Oxford, 
in  which  that  house,  under  the  name  of  De  Vere,  was  traced  up  through  a  regular 
course  of  descent  to  the  time  of  William  the  Conqueror,  ohservcd,  that  "  there  was 
no  man  that  hath  any  apprehension  of  gentry  or  nobleness,  but  his  affection  stands  to 
the  continuance  of  so  noble  a  name  and  house,  and  would  take  hold  of  a  twig  or 
twine-thread  to  uphold  it.  (Sir  W.  Jones,  101.  1  Charles  I.)  But  the  lustre  of  fiuni- 
lies  and  the  entailments  of  property  are  like  man  himself,  perishable  and  fleeting ;  and 
the  chief  justice,  in  that  very  case,  stays  for  a  moment  the  course  of  his  argument, 
and  moralizes  on  such  a  theme  with  great  energy  and  pathos.  "  There  must  be,"  he 
observes,  "an  end  of  names  and  dignities,  and  whatsoever  is  terrene.  Where  is 
Mowbray?  Where  is  Mortimer?  Nay,  which  is  more  and  most  of  all,  where  ii 
Plantagenet?    They  are  entombed  in  the  urns  and  sepulchres  of  mortality." 
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oppressive ;  and  Mr.  Bell  sincerely  hoped  that  some  safe  course 
might  ere  long  be  devised,  for  restraining  the  exorbitant  effects  of 
the  entail  law  of  Scotland,  and  for  introducing  some  limitations, 
consistent  with  the  rules  of  justice  and  public  policy,  (a)  Entail- 
ments are  recommended  in  monarchical  governments  as  a  pro- 
tection to  the  power  and  influence  of  the  landed  aristocracy ;  but 
such  a  policy  has  no  application  to  republican  establishments, 
where  wealth  does  not  form  a  permanent  distinction,  and  imder 
which  every  individual  of  every  family  has  his  equal  rights,  and  is 
equally  invited,  by  the  genius  of  the  institutions,  to  depend  upon 
his  own  merit  and  exertions.  Every  family,  stripped  of  artificial 
supports,  is  obliged,  in  this  coimtry,  to  repose  upon  the  virtue  of 
its  descendants  for  the  perpetuity  of  its  fame. 

The  simplicity  of  the  civil  law  is  said,  by  Mr.  Gibbon,  to  have 
been  a  stranger  to  the  long  and  intricate  system  of  entails ;  and  yet 
the  Boman  trust  settlements,  or  fidei  commiasa,  were  analogous  to 
estates  tail.  When  an  estate  was  left  to  an  heir  in  trust,  to  leave  it 
at  his  death  to  his  eldest  son,  and  so  on  by  way  of  substitution,  the 
person  substituted  corresponded  in  a  degree  to  the  English  issue  in 
taQ.  One  of  the  novels  of  Justinian  (6)  seems  to  have  assumed 
that  these  entailed  settlements  could  not  be  carried  beyond 
the  limit  •of  four  generations.  This  is  the  construction  *21 
given  to  that  law  by  some  of  the  modern  civilians,  (a)  though 
Domat  admits  that  the*  novel  is  expressed  in  a  dark,  ambiguous 
manner,  and  he  intimates  that  it  was  introduced  by  Tribonian  from 


(a)  Smith's  Wealth  of  Nations,  vol.  1.  888,  884.  Edin.  Reyiew,  yol.  zi.  859,  toI. 
m.  860.  Miller's  Inquiry  into  the  Present  State  of  the  Civil  Law  of  England,  407. 
Bell's  Com.  on  the  Laws  of  Scotland,  vol.  i.  44.  In  Spain,  private  entails  prevailed 
lor  ages,  and  one  of  the  Spanish  lawyers  contends  that  they  have  heen  prejudicial  to 
the  agncnltore  and  popu]a)k>n  of  the  nation.  But  since  the  Spanish  revolution,  the 
fotore  creation  of  them  has  heen  prohibited.  Institutes  of  the  Civil  Law  of  Spain,  by 
Asso  &  Mannel,  b.  2,  tit.  5,  ch.  1,  n.  6.  And  in  the  Austrian  states,  north  of  the 
IHnube,  as  Bohemia,  Moravia,  and  Galllcia,  according  to  a  late  and  very  intelligent 
traveller,  the  feudal  tenure  of  land  prevails,  with  its  rigorous  feudal  restrictions ;  and 
in  Hungary  it  exists  in  the  greatest  severity ;  while  in  the  Austrian  states,  south  of 
that  river,  feudality  has  mainly  abated,  and  equality  of  descent  and  freedom  of  aliena- 
tion have  succeeded.    Tumbull's  Austria,  vol.  u.  ch.  8. 

(b)  Novel,  159,  c  2. 

(a)  1  Browne's  View  of  the  Civil  Law,  b.  2,  ch.  8.  Wood's  Inst,  of  the  Civil  Law, 
189.  Domat's  Ciwfi  Law,  part  2,  b.  5,  tit  8.  Proeme.  But  Potliier,  very  loosely, 
mod  without  any  reference  to  authority,  says,  that  the  Roman  law  allowed  entails  to 
so  indefinite  extent    Traits  des  Substitutions,  sec.  7,  art  4. 
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corrupt  views.  It  is  also  termed,  by  Mr.  Gibbon,  (6)  a  partial,  pe^ 
plexed,  declamatory  law,  which,  by  an  abuse  of  the  novel,  stretched 
the  fidei  commissa  to  the  fourth  degree.  In  Prance,  entails  were 
not  permitted  formerly  to  extend  beyond  the  period  of  three  lives; 
but  in  process  of  time  they  gained  groimd,  and  trust  settlements, 
says  the  ordinance  of  1747,  were  extended  not  only  to  many  per- 
sons successively,  but  to  a  long  series  of  generations.  That  new 
species  of  succession  or  entailment  was  founded  on  private  will, 
which  had  usurped  the  place  of  law,  and  established  a  new  kind  of 
jurisprudence.  It  led  to  numerous  and  subtle  questions,  which 
perplexed  the  tribimals,  and  the  circulation  of  property  was  em- 
barrassed*. Chancellor  D'Auguesseau  prepared  the  ordinance  of 
1747,  which  was  drawn  with  great  wisdom,  after  consultation  with 
the  principal  magistrates  of  the  provincial  parliaments,  and  the  su- 
perior councils  of  the  realm,  and  receiving  exact  reports  of  the  state 
of  the  local  jurisprudence  on  the  subject.  It  limited  the  entail  to 
two  degrees,  counted  per  capita^  between  the  maker  of  the  entail 
and  the  heir ;  and,  therefore,  if  the  testator  made  A.  his  devisee 
for  life,  and  after  the  death  of  A.  to  B.,  and  after  his  death  to  C, 
and  after  his  death  to  D.,  &c.,  and  the  estate  should  descend  from 
A.  to  B.,  and  from  B.  to  C,  he  would  hold  it  absolutely,  and  the 

remainder  over  to  D.  would  be  void,  (c)     But  the  Code  Na- 
*  22    poleon  annihilated  the  *  mitigated  entailments  allowed  by  the 

ordinance  of  1747,  and  declared  all  substitutions  or  entails  to 
be  null  and  void,  even  in  respect  to  the  first  donee,  (a) 


(6)  Hist.  vol.  viii.  80. 

(c)  Pothier,  torn.  5,  Traits  des  Substitutione,  sec.  7,  art  4.    Toullier,  torn.  v.  27, 
29.    Repertoire  de  Jurisprudence,  tit.  Substitution  Fid^  commissaire,  sec.  9,  art.  2. 

(a)  Code  Napoleon,  art.  896,  but  see  in/ra,  p.  268.    So  by  the  Civil  Code  of  Lou- 
isiana, art.  1507,  substitutions  and  Jidei  commissa  are  prohibited,  and  consequently 
every  disposition  by  which  the  donee,  the  heir,  or  legatee,  is  charged  to  preserve  for, 
or  to  return  a  thing  to  a  third  buyer,  is  null ;  and  by  the  Roman  law,  a  portion  of  tlie 
testator's  property  might  be  retained  by  the  instituted  heir,  when  he  was  charged  with 
a  Jidei  commissa^  or  fiduciary  bequest,  but  this  is  no  longer  the  law  in  countries  where 
trusts  are  abolished.    See  the  Code  of  Louisiana,  art.  sup.  ed.  New  Orleans,  1838, 
with  annotations  by  Upton  &  Jennings.    In  monarchical  governments,  which  require 
the  establishment  and  maintenance  of  hereditary  orders  in  power  and  dignity,  it  may 
be  very  questionable  whether  the  entire  abolition  of  entails  be  wise  or  politic.    As 
they  are  applied  to  &mily  settlements  in  England,  and  modified  according  to  circum- 
stances, they  are  found,  according  to  a  very  able  and  experienced  lawyer,  Mr.  Parke, 
to  be  extremely  convenient,  and  to  operate  by  way  of  mutual  check.    Thus,  if  the 
&ther,  being  tenant  for  life,  wishes  to  charge  the  estate  beyond  his  own  life,  to  meet 
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the  wantB  of  the  junior  branches  of  the  fkmily,  and  provide  fbr  their  education  and 
marriage,  and  settlement  in  life,  and  his  eldest  son  being  the  tenant  in  tail,  stands  in 
need,  on  amying  to  migoritf,  of  some  independent  income,  they  can  do  nothing  with- 
out mutual  consent  It  is,  therefore,  a  matter  of  daily  occurrence,  in  respect  to 
estates  among  the  principal  fiunilies  belonging  to  the  landed  aristocracy,  to  open  the 
entail,  and  resettie  it,  by  the  joint  act  of  the  lather  and  son,  to  their  mutual  accom- 
modation. New  arrangements  are  repeated  at  intervals,  as  new  exigencies  arise,  and 
all  improTident  charges  and  alienations  are  checked  by  these  limitations  of  estates  of 
inheritance,  by  way  of  particular  estate  in  the  &ther  for  life,  with  a  vested  remainder 
in  the  son  in  tail ;  ibr  the  ikther  cannot  charge  beyond  his  life,  nor  the  son  convey  the 
remainder  during  the  fitther's  lifb,  without  mutual  consent  That  consent  is  never 
obtained,  but  for  useful  or  salutary  funily  purposes ;  and  by  this  contrivance  estates 
are  made  to  subserve  such  purposes ;  while  their  entirety  is  permanently  preserved. 
The  Massachusetts  Revised  Statutes  of  1886,  part  2,  tit  1,  c.  59,  sec.  4,  follow  this 
policy,  for  they  declare,  that  where  lands  are  held  by  one  person  for  life,  with  a  vested 

remainder  in  tail  to  another,  they  both  may,  by  a  joint  deed,  convey  the  same  in  fee- 

naple. 


•• 
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LECTURE    LV. 


OF  ESTATES  FOB  LIFE. 


An  estate  of  freehold  is  a  denomination  which  applies  equallf  to 
an  estate  of  inheritance  and  an  estate  for  life,  (a)  Liberum  ten^ 
fnentuniy  denoted  anciently  an  estate  held  by  a  freeman,  independ- 
ently of  the  mere  will  and  caprice  of  the  feudal  lord  ;  and  it  was 
used  in  contradistinction  to  the  interests  of  terms  for  years,  and 
lands  in  villenage  or  copyhold,  which  estates  were  originally  liable 
to  be  determined  at  pleasure.  This  is  the  sense  in  which  the  terms 
liberum  tenernentum^  frank  treatment  or  freehold,  are  used  by  Brao- 
ton,  Fleta,  Littleton,  and  Coke ;  and,  therefore,  Littleton  said,  that 
no  estate  below  that  for  life  was  a  freehold.  (6)  Sir  William  Black- 
stone  ((?)  confines  the  description  of  a  freehold  estate  simply  to  tho 
incident  of  livery  of  seisin,  which  applies  to  estates  of  inheritance 
and  estates  for  life  ;  and  as  those  estates  were  the  only  ones  which 
could  not  be  conveyed  at  common  law  without  the  solemnity  of 

livery  of  seisin,  no  other  estates  were  properly  freehold  es- 
*  24    tates.     But  *  this  criterion  of  a  freehold  estate,  as  being  one 

in  fee,  or  for  life,  applies  as  well  to  the  estates  created  by  the 
operation  of  the  statute  of  uses,  as  to  those  which  are  conveyed  by 
livery  of  seisin ;  for  the  statute  which  unites  the  possession  to  the 
use,  supplies  the  place  of  actual  livery.  Any  estate  of  inheritance, 
or  for  life,  in  real  properly,  whether  it  be  a  corporeal  or  an  incorpo- 
real hereditament,  may  justly  t)e  denominated  a  freehold. 


(a)  This  is  even  made  a  matter  of  legislatiye  declaration,  in  the  New  York  Be^i^ 
Statutes,  vol.  i.  772,  sec.  5. 

(6)  Fuerunt  in  conquestu  liberi  homines y  qui  Itbere  tenuerunt  tenementa  svm  per  libera  ^ 
vitia,  vel  per  liheras  consuetudines.  Bracton,  lib.  1,  fol.  7.  Liberum  tenementum  non  Aa^> 
qui  non  tenuit  nisi  ad  terminum  annorum.  Fleta,  lib.  6,  c.  6,  sec.  16.  Litt.  sec.  67.  ^^' 
Litt  48,  b.  In  the  French  law,  the  liberij  or  freemen,  were  defined  to  be  ceUes  ([»  ^ 
recognoissent  superieure  en  FeidalU€.  So,  in  Doomsday,  the  liberi  were  expressed  to  ^ 
qui  ire  poterant  quo  voldHtnt,    Dalrymple  on  Feudal  Property,  18. 

(c)  Com.  vol.  11. 104. 
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By  the  ancient  law,  a  freehold  mterest  conferred  upon  the  owner 
I  variety  of  valuable  rights  and  privileges.  He  became  a  suitor  of 
the  courts,  and  the  judge  in  the  capacity  of  a  juror ;  he  was  en- 
titled to  vote  for  members  of  parliament,  and  to  defend  his  title  to 
the  land  ;  as  owner  of  the  immediate  freehold,  he  was  a  necessary 
tenant  to  the  prcecipe  in  a  real  action,  and  he  had  a  right  to  call  in 
the  aid  of  the  reversioner  or  remainder-man,  when  the  inheritance 
W2LS  demanded.  Tliese  rights  ^ve  him  importance  and  dignity  as 
ai  fireeholder  and  freeman,  (a) 

Estates  for  life  are  divided  into  conventional  and  legal  estates, 
rhe  first  are  created  by  the  act  of  the  parties,  and  the  second  by 
[^ration  of  law. 

(1.)  Estates  for  life,  by  the  agreement  of  the  parties,  were,  at 
comm(Hi  law,  freehold  estates  of  a  feudal  nature,  inasmuch  as  they 
Mrere  conferred  by  the  same  forms  and  solemnity  as  estates  in  fee, 
uid  were  held  by  fealty,  and  the  conventional  services  agreed  on 
t)etween  the  lord  and  tenant.  (6)  Sir  Henry  Spelman  (c)  endeav- 
ored to  show  that  the  English  law  took  no  notice  of  feuds  until 
they  became  hereditary  at  the  Norman  Conquest ;  and  that  fealty j 
Ets  well  as  the  other  feudal  incidents,  were  consequences  of  the  per- 
petuity of  fiefs,  and  did  not  belong  to  estates  for  years,  or  for  life. 
The  question  has  now  become  wholly  immaterial  in  this  country, 
where  every  real  vestige  of  tenure  is  annihilated,  and  the 
doubt,  whether  fealty  was  not,  in  this  *  state,  an  obligation  *  25 
upon  a  tenant  for  life,  has  been  completely  removed,  in  New 
York,  by  the  act  declaring  all  estates  to  be  allodial,  (a)  But,  con- 
sidering it  as  a  point  connected  with  the  history  of  our  law,  it  may 
be  observed,  that  the  better  opinion  would  seem  to  be,  that  fealty 
was  one  of  the  original  incidents  of  feuds  when  they  were  for  life. 
It  was  as  necessary  in  the  life  estate  as  in  a  fee,  and  it  was  in 
accordance  with  the  spirit  of  the  whole  feudal  association,  that  the 
vassal,  on  admission  to  the  protection  of  his  lord,  and  the  honors 
of  a  feudal  investiture,  should  make  an  acknowledgment  of  his  sub- 
mission, with  an  assurance  of  service  and  fidelity.     The  rights  of 


(a)  SnlliTan's  Lectures  on  Laws  of  Engljmd,  lee.  6.    Preston  on  Estates,  yd.  L 
206-210. 

(6)  Wright  on  Tenures,  190. 

(c)  Treatise  of  Fends  and  Tenures,  c.  8. 

(a)  New  York  Beyised  Statutes,  toI.  1.  718,  sec.  8. 


24  OF  BEAL  PBOPEBTT.  [PABT  Yl. 

the  feudal  inyestiture  were  exceedingly  solemn,  and  implied  pro- 
tection and  reverence,  beneficence  and  loyalty,  (h) 

Life  estates  may  be  created  by  express  words,  as  if  A.  conyeys 
lands  to  B.  for  the  term  of  his  natural  life ;  or  they  may  arise  by 
construction  of  law,  as  if  A.  conveys  land  to  B.  without  specifying 
the  term  of  duration,  and  without  words  of  limitation.  In  tliis  last 
case,  B.  cannot  have  an  estate  in  fee,  according  to  the  English  law, 
and  according  to  the  law  of  those  parts  of  the  United  States  which 
have  not  altered  tlie  conmion  law  m  this  particular,  but  he  will  take 
the  largest  estate  which  can  possibly  arise  from  the  grant,  and  that 
is  an  estate  for  life,  (c)  The  life  estate  may  be  either  for  a 
*  26  man's  own  life,  or  for  the  life  of  another  person,  *  and  in  this 
last  case  it  is  termed  an  estate  pur  autre  vie^  which  is  the  low- 
est species  of  freehold,  and  esteemed  of  less  value  than  an  estate 
for  one's  own  life.  The  law  in  tliis  respect  has  proceeded  upon 
known  principles  of  human  nature ;  for,  in  the  ordinary  opinion  of 
mankind,  as  well  as  in  the  language  of  Lord  Coke,  ^^  an  estate  for  a 
man's  own  life  is  higher  than  for  another  man's."  A  third  branch 
of  life  estates  may  also  be  added,  and  that  is,  an  estate  for  the 
term  of  the  tenant's  own  life,  and  the  life  of  one  or  more  third  per- 
sons. Li  tliis  case,  the  tenant  for  life  has  but  one  freehold  limited 
to  his  own  life,  and  the  life  of  the  other  party  or  parties,  (a) 

These  estates  may  be  made  to  depend  upon  a  contingency,  which 
can  happen,  and  determine  tlie  estate  before  the  death  of  the 
grantee.  Thus,  if  an  estate  be  given  to  a  woman  dum  9ola^  or 
durante  viduitate^  or  to  a  person  so  long  as  he  shall  dwell  in  a  par- 
ticular place,  or  for  any  other  intermediate  period,  as  a  grant  of  an 


(6)  See  Lib.  Fend.  lib.  1,  tit.  1,  and  lib.  2,  tit.  5,  6,  7,  where  the  yassal  for  life  it 
tenned  JideliSf  and  every  vassal  was  bound  by  oath  to  his  lord,  quod  nbi  ait  Jidelis,  ad 
uUimum  diem,  vitcCf  contra  omnem  hominem,  excepto  regCf  et  quod  credentiam  tibi  commissam' 
non  mani/egtabit.  Doctor  Gilbert  Stuart,  in  his  Diss,  on  Eng.  Const.  87, 88,  was  of  the 
same  opinion ;  and  he  explored  feudal  antiquities  with  a  keen  spirit  of  reeearch, 
sharpened  by  controversy.  His  work  is  deserving  of  the  study  of  the  legal  antiqW 
rian,  if  for  no  other  purpose,  yet  for  the  sagacity  and  elegance  with  which  he  com- 
ments upon  the  sketches  of  barbarian  manners,  as  they  remain  embodied  in  the  clear 
and  unadorned  pages  of  Csesar,  and  the  nervous  and  profound  text  of  Tacitus. 

(c)  Co.  litt.  42,  a. 

(a)  Co.  Litt.  41,  b.  There  are  several  subtle  distinctions  in  the  books,  growing  out 
of  this  topic,  whereof  students,  according  to  Lord  Coke,  "  may  disport  themselves  for 
a  time ;  "  and  Mr.  Ram  has  endeavored  to  do  so,  in  a  puzzling  note  to  his  recent  Out- 
line of  the  Law  of  Tenure  and  Tenancy,  83. 
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estate  to  a  man  until  he  shall  have  received  a  given  sum  out  of  the 
rents  and  profits  ;  in  all  these  cases,  the  grantee  takes  an  estate  for 
life,  but  one  that  is  determinable  upon  the  happening  of  the  event 
on  which  the  contingency  depended.  (6)  K  the  tenant  for  the  life 
of  B.  died  in  the  lifetime  of  B.,  the  estate  was  opened  to  any  gen- 
eral occupant  during  the  life  of  B. ;  but  if  the  grant  was  to  A.  and 
his  heirs  during  the  life  of  B.,  the  heir  took  it  as  a  special  occupant. 
The  statute  of  29  Charles  11.  c.  8,  made  such  an  interest  devisable, 
and  if  not  devised,  the  heir  was  made  chargeable  with  the  estate  as 
assets  by  descent,  and  it  speaks  of  him  as  a  special  occupant. 
The  statute  of  14  G^eo.  11.  c.  20,  went  further,  and  provided, 
that  if  there  was  no  such  special  occupant  named,  and  *  the  *  27 
land  be  not  devised,  it  was  to  go  in  a  course  of  administra- 
tion as  personal  estate.  This  peculiar  estate  pur  atUre  vie^  has  been 
frequently  termed  a  descendible  freehold,  but  it  is  not  an  estate  of 
inheritance,  and  perhaps,  strictly  speaking,  it  is  not  a  descendible 
freehold,  in  England,  for  the  heir  does  not  take  by  descent.  It  is  a 
freehold  interest  %ub  modoy  or  for  certain  purposes,  though  in  other 
respects  it  partakes  of  the  nature  of  personal  estate,  (a)^  In  New 
York,  an  estate  pur  autre  vie,  whether  limited  to  heirs  or  otherwise, 
is  deemed  a  freehold  only  during  the  life  of  the  grantee  or  devisee, 
and  after  his  death  it  is  deemed  a  chattel  real.  (V)  The  interest  of 
every  occupant,  general  or  special^  is,  therefore,  in  New  York,  to- 
tally annihilated ;  but  the  statute  provisions  in  other  states  vary 
considerably  upon  this  subject.  In  New  Jersey,  the  act  of  1795  is 
the  same  as  that  in  New  York ;  but  Virginia  and  North  Carolina 
follow  in  the  footsteps  of  the  English  statutes,  and  leave  a  scintilla 
of  interest,  in  certain  events,  in  the  heir  as  a  special  occupant.  ((;) 


(6)  Bracton,  lib.  4,  c.  28,  sec.  1.  Co.  Litt  42,  a.  The  People  v.  GilliB,  24  Wendell, 
201. 

(a)  Lord  Kenjon,  in  Doe  v.  Luxton,  6  Term  Rep.  289.  By  fhe  statute  of  1  Vic- 
toria, ch.  26,  estates  pur  autre  vie,  if  not  devised,  were  to  be  chargeable  in  the  hands 
of  the  heir,  as  assets  by  descent ;  and  if  there  be  no  special  occupant,  they  were  to  go 
as  already  prorided. 

(6)  N.  Y.  Revised  Statutes,  vol.  i.  722,  siec.  6. 

(c)  Revised  Code  of  Virginia,  vol.  i.  288.  Revised  Statutes  of  North  Carolina, 
vol.  i.  278.  In  Maryland,  estates  pur  autre  vie,  except  those  granted  to  the  deceased 
and  heirs  only,  are  considered  as  assets  in  the  hands  of  the  executor  or  administrator. 
Act  of  17U8,  ch.  101.    Dorsey's  Testamentary  Law  of  MaryUnd,  88. 


1  Mosher  o.  Tost,  88  Barb.  (N.  T  )  277. 
rou  rv.  8 
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In  Massachusetts  and  Yermout,  on  the  death  of  the  tenant  jrar 
a'atre  vie^  without  havmg  devised  the  same,  the  estate  descends  to 
his  lawful  representatives,  like  estates  in  fee-simple.  ((2)  In  many 
other  states,  the  real  and  personal  estates,  and  idl  interest  therein, 
go  in  the  same  course  of  distribution. 

(2.)  Tenancy  by  the  courtesy  is  an  estate  for  life,  created  by  tiie 
act  of  the  law.  When  a  man  marries  a  woman,  seised,  at  any 
time  during  the  coverture,  of  an  estate  of  inheritance,  in  severalty, 
in  coparcenary  or  in  common,  and  hath  issue  by  her  bom  alive,* 
and  which  might  by  possibility  inherit  the  same  estate  as  heir  to 
the  wife,^  and  the  wife  dies  in  the  lifetime  of  the  husband,  he 
holds  the  land  during  his  life,  by  the  courtesy  of  England ;  and  it 
is  immaterial  whether  the  issue  be  Uving  at  the  time  of  the 
*  28  seisin,  *  or  at  the  death  of  the  wife,  or  whether  it  was  bom 
before  or  after  the  seisin,  (a) 

This  estate  is  not  peculiar  to  the  English  law,  as  Littleton  erro- 
neously supposes,  (6)  for  it  is  to  be  found  with  some  modifications, 
in  the  ancient  laws  of  Scotland,  Ireland,  Normandy,  and  Ger- 
many, (c)     Sir  Martin  Wright  is  of  opinion,  that  courtesy  was  not 
of  feudal   origin,  for  it  is  laid  down  expressly  in  the  book  ot 
feuds,  (d)  that  the  husband  did  not  succeed  to  the  feud  of  the  wift» 
without  a  special  investure ;   and  he  adopts  the  opinion  of  Crai?^ 
who  says,  that  courtesy  was  granted  out  of  respect  to  the  fomc^^^ 
marriage,  and  to  save  the  husband  from  falling  into  poverty ;  a-^^^ 
he  deduces  courtesy  from  one  of  the  rescripts  of  the  EmpeK*^' 
Constantino,  (e)     But  whatever  may  have  been  the  origin  of  tl^^ 


(d)  Revised  Statutes  of  Massachusetts,  413.    Revised  Statutes  of  Vermont,  292« 
(a)  Litt  sees.  85,  53.    Co.  Litt.  29,  b.    Paine 's  Case,  8  Co.  84.    If  the  issue  taK* 
o»  purchasers,  the  husband  is  not  entitled  to  take  by  the  courtesy,  as  where  there  w^i 
a  devise  to  the  wife  and  her  heirs,  but  if  she  died  leaving  issue,  then  to  such  issu^ 
and  their  heirs.    Barker  v.  Barker,  2  Sim.  249. 
(6)  Litt  sec.  85. 

(c)  Co.  Litt.  80,  a.  Wright  on  Tenures,  198.  2  Blacks.  Comm.  126.  In  Normin- 
dy,  according  to  The  Coutumier,  c.  119,  the  courtesy  lasted  only  during  the  widow* 
hood  of  the  husband. 

(d)  Feud.  hb.  i.  tit.  15 ;  Ub.  2,  tit.  18. 

(«)  Wright  on  Tenures,  194.    Craig's  Jus  Feudale,  lib.  2.    Dieg.  22,  sec.  40. 


s  During  the  life  of  the  mother.  2  Blacks.  Comm.  128.  Blanellis  v,  Thalhimer,  1 
Paige,  86. 

'  When  the  wife's  estate  is  so  limited  over,  that  her  children  take  at  her  death  as  pur- 
chasers, the  husband  has  no  right  of  courtesy.    Janney  v.  Sprigg,  7  Gill,  197. 
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title,  it  was  dearly  and  distinctly  established  in  the  English  law, 
in  the  time  of  Glanville;  and  it  was  described  by  Bracton,  and 
especially  in  a  writ,  in  11  Hen.  m.,  with  the  fulness  and  precision 
of  tiie  law  of  definitions  at  the  present  day.  (/)  Though  the 
extent  of  it,  as  against  the  adult  heir  of  the  wife,  may  be  justiy 
complained  of,  yet  it  is  remarkable  that  courtesy  has  con- 
tinued unimpaired  in  England  and  Scotiand,  (j)  *  and  it  *  29 
remains  almost  entirely  imshaken  in  our  American  jurispru- 
dence.^ 

South  Carolina  is  an  exception,  for  in  that  state  tenancy  by  the 
courtesy  eo  nomine^  has  ceased  by  the  provision  of  an  act  in  1791, 
relative  to  the  dutriivtian  of  inte$tates*  estates^  which  gives  to  the 
husband  surviving  his  wife  the  same  share  of  her  real  estate  as 
she  would  have  taken  out  of  his,  if  left  a  widow,  and  that  is  either 
one  moiety  or  one  third  of  it,  in  fee,  according  to  circumstances. 
In  (Georgia,  also,  tenancy  by  oourtesy  does  not  exist;  but  all 
marriages,  since  1785,  vest  the  real  equally  with  the  personal 
estate  of  the  wife  in  the  husband. 

Four  things  are  requisite  to  an  estate  by  the  courtesy,  viz: 
marriage,  actual  seisin  of  the  wife,  issue,  and  death  of  the  wife. 
The  law  vests  the  estate  in  the  husband  inmiediately  on  the  death 


(/)  Glanyflle,  lib.  7,  c.  18.  Bracton,  lib.  5,  c.  80,  sec.  7.  Hale's  Hist.  Com.  Law, 
c.  9.  In  ^e  form  of  the  writ  given  by  Sir  Matthew  Hale,  in  which  Henry  HI.  directs 
the  English  laws  to  be  obseryed  in  Ireland,  tenancy  by  the  courtesy  is  stated,  even  at 
that  time,  to  be  coruuetudo  a  lex  Angtict ;  and  The  Mirror,  c.  1,  sec.  8,  says,  that  this 
title  was  granted  of  the  courtesy  of  King  Henry  I. 

{g)  In  Scotland,  there  is  this  Tariation  in  the  courtesy  firom  that  in  England,  that 
the  wife  must  have  been  seised  of  the  estate  as  heir,  and  not  have  acquired  it  by  pur- 
chase, though  it  is  admitted  there  is  no  good  reason  for  the  distinction.  Bell's  Com. 
ToL  i.  6th  edit.  61. 


^  Bat  courtesy  is  now  abolished  in  Indiana,  Iowa,  and  California,  and  other  provisions 
made.  Revised  Statutes  of  Indianaf  1862,  vol.  ii.  p.  250,  251.  Code  of  Iowa,  1851,  p.  215, 
Mc.  1421.  California  Compiled  Laws,  1858,  p.  818.  As  to  the  provision  in  Maine,  see  Re- 
vised Statutes,  1857,  ch.  108,  sec.  17.  Courtesy  is  not  abolished  in  New  York  by  the  Married 
Woman*!  Acts  of  1848  and  1849.  By  those  statutes  the  wife  may  devise,  if  she  choose ;  but, 
if  she  do  not  devise,  the  husband  is  entitled  to  his  courtesy.  Clark  v.  Clark,  24  Barb.  (N.Y.) 
581.  But  by  Laws  of  1860,  ch.  90,  (p.  159,)  courtesy  would  seem  to  be,  in  certain  specified 
esses,  abolished.  The  act  provides  that  at  the  decease  of  husband  or  wife  leaving  no  minor 
ekild  or  children,  the  survivor  shall  have  a  life  estate  of  one  third  of  all  the  real  estate  whereof 
the  husband  or  wife  died  seised,  and  at  the  decease  of  the  husband  or  wife  iMutaU  leaving 
minor  child  or  children,  the  survivor  shall  have  the  income  of  all  the  real  estate  whereof  the 
intestate  died  seised  during  the  minority  of  the  youngest  child,  and  one  third  during  his  or  her 
life. 
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of  the  wife,  without  entry.    His  estate  is  initiate  on  issue  had,  and 
consummate  on  the  death  of  the  wife,  (a)^ 

The  wife,  according  to  the  English  law,  must  have  been  seised 
in  fact  and  in  deed,  and  not  merely  of  a  seisin  in  law  of  an  estate 
of  inheritance,  to  entitle  the  husband  to  his  courtesy,  (b)  The 
possession  of  the  lessee  for  years  is  the  possession  of  the  wife  as 
reversioner;  but  if  there  be  an  outstanding  estate  for  life,  the 
husband  cannot  be  tenant  by  the  courtesy  of  the  wife's  estate  in 
reversion  or  remainder,  unless  the  particular  estate  be  ended 
during  the  coverture.  (<?)  ^  Tliis  is  still  the  general  rule  at  law, 
though  in  equity  the  letter  of  it  has  been  relaxed  by  a  free  and 

liberal  construction,  (^ct)  The  circumstances  of  this  country 
•  30    have  justly  required  some  qualification  of  the  strict  letter  *of 

the  rule  relative  to  a  seisin  in  fact  by  the  wife ;  and  if  she  be 
owner  of  waste,  uncultivated  lands  not  held  adversely,  she  is 
deemed  seised  in  fact,  so  as  to  entitle  her  husband  to  his  right 
of  courtesy,  (a)^  The  title  to  such  property  draws  to  it  the  pos- 
session ;  and  that  constructive  possession  continues  in  judgment  of 
law,  imtil  an  adverse  possession  be  clearly  made  out ;  and  it  is  a 
settled  point  in  our  courts,  tliat  the  owner  of  such  lands  is  deemed 


(a)  In  Pennsylvania,  the  husband's  courtesy  by  statute  in  1838  is  good,  though 
there  be  no  issue  of  the  marriage.  Purdon's  Dig.  650.^  In  1S81,  a  bill  upon  the 
•uggestion  of  the  English  Real  Property  Commissioners  was  brought  into  parliament 
lo  abolish  the  rule  that  the  issue  in  courtesy  must  be  bom  alive,  but  the  bill  was 
goffered  to  drop. 

(6)  Co.  Litt.  29,  a.    Mercer  ».  Selden,  1  How.  (U.  S.)  87. 

(c)  Perkins,  sees.  457,  464.  Co.  Liu.  29,  a.  De  Grey  v.  Richardson,  8  Atk.  469. 
Gentry  v,  Wagstaff,  3  Dev.  (N.  C.)  270.    Stoddard  v.  Gibbs,  1  Sumner,  268. 

(d)  De  Grey  v.  Richardson,  8  Atk.  469.  Sterling  v.  Penlington^  7  Viner,  149,  pi. 
11.    2  Eq.  Ca.  Abr.  730. 

(a)  Jackson  v.  Sellick,  8  Johns.  262.  Clay  o.  White,  1  Munf.  162.  Green  r. 
Liter,  8  Cranch,  249.  Davis  v.  Mason,  1  Peters  (U.  S.)  603.  Smoot  i;.  Lecatt,  1 
Stewart  (Ala.)  690.    M'Corry  w.  Kmg,  3  Humph.  (Tenn.)  267. 


2  And  this  initiate  estate  may  be  sold  on  execution.  Schemerhom,  v.  Miller,  2  Cowen, 
489.  Day  v.  Cochran,  24  Mi.ss.  261 ;  and  though  contingent  upon  the  wife's  surviving  a  ten- 
ancy for  life  in  possession,  will  pass  by  an  assignment  of  the  husband's  property.  Gardner  r. 
Hooper,  8  Gray,  898.    Logan  r.  MHMll,  8  Md.  461. 

»  Tayloe  v.  Gould,  10  Barb.  (N.  Y.)  388.  Hitner  «.  Ege,  28  Penn.  St  805.  Keerl  v.  Ful- 
ton, 1  Md.  Ch.  Dec.  682.     Mackey  v.  Proctor,  12  B.  Mon.  438. 

<  Day  ».  Cochran,  gupra.  Pierce  v.  Wanett,  10  Ired.  (N.  C.)  Law,  446.  But  see  Poor  r. 
Horton,  16  Barb.  (N.  Y.)  486.    Neely  v.  Butler,  10  B.  Mon.  48. 

1  And  so  in  Ohio,  Revised  Statutes  1864,  ch.  86,  sec  17. 
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in  possession,  so  as  to  be  able  to  inaintam  trespass  for  entering 
upon  the  land  and  cutting  the  timber.  To  entitle  the  husband  to 
courtesy,  he  must  be  a  citizen  and  not  an  alien,  for  an  alien  hus- 
band was  not  at  common  law  entitled  to  courtesy,  any  more  than 
an  alien  wife  was  entitied  to  be  endowed  ;  and  the  wife  must  have 
had  such  a  seisin  as  will  enable  her  issue  to  inherit ;  and,  there- 
fore, if  she  claims  by  descent  or  devise,  and  dies  before  entry,  the 
inheritance  will  go,  not  to  her  heir,  but  to  the  heir  of  the  person 
last  seised,  and  the  husband  will  not  have  his  courtesy,  (i)^ 

The  rule  has  been  carried  still  further  in  this  country ;  and  in 
one  state,  where  the  titie  by  courtesy  is  in  other  respects  as 
in  England,  it  is  decided  that  it  was  sufficent  for  the  claim  of 
courtesy  that  the  wife  had  title  to  the  land,  though  she  was  not 
actually  seised,  nor  deemed  to  be  so.  (<?)  The  law  of  courtesy  in 
Connecticut  is  made  to  symmetrize  with  other  parts  of  their  sys- 
tem; and  in  that  state,  ownership  without  seisin  is  sufficient  to 
govern  the  descent  or  devise  of  real  estate,  (^d) 

At  common  law,  the  husband  could  not  be  tenant  by  the  cour- 
tesy of  a  use  ;  Qe)  but  it  is  now  settied  in  equity,  that  he  may  be  a 
tenant  by  the  courtesy  of  an  equity  of  redemption,  and  of  lands  of 
which  the  wife  had  only  a  seisin  in  equity  as  a  cestui  que 
trust.  (/)^  So,  if  money  be  agreed  to  be  laid  out  *  in  the  *  31 
purchase  of  land,  the  money  is  considered  as  land  in  the  view 


(6)  Jackson  v.  Johnson,  5  Cowen,  74.    Adair  v.  Lott,  8  Hill,  182. 

(c)  Bush  V,  Bradlej,  4  Day,  298.  KUne  v.  Beebe,  6  Conn,  494.  The  seycritf  of 
the  ancient  law  on  the  right  to  courtesy  is  much  relaxed  in  England,  as  well  as  in 
this  country,  and  a  constructiye  seisin  of  the  wife  is  sufficient  to  sustain  the  husband's 
right  to  his  courtesy,  where  it  is  not  rebutted  by  an  actual  disseisin.  See  De  Grey  v. 
Kichardson,  and  Sterling  v.  Fenlington,  tup,,  and  EUsworth  v.  Cook,  8  Paige,  648. 

{d)  4  Day,  ii6.  tup, 

(e)  GUbert  on  Uses,  25,  289. 

(/)  Watts  V.  Ball,  1  P.  Wms.  108.  In  Virginia,  by  statute,  1  B.  C.  (1819,)  the 
husband  has  his  courtesy  in  a  trust  estate.  So  it  is  in  Maine,  and  deemed  to  be  so 
throughout  the  country.    1  Sumner,  128. 

s  Welsh  9.  Chandler,  18  B.  Hon.  420.  But  it  is  otherwise  in  MiBsissippi.  Rabb  v.  Griffin, 
26  Miss.  679;  and,  in  Ohio,  no  entry  is  necessary,  although  the  lands  are  adversely  held. 
Borland  v.  Marshall,  2  Ohio  St  808.  Merritt  «.  Home,  5  Ohio  (N.  S.)  807.  See  also  Wass  v. 
Bncknam,  88  Maine,  856;  Resume  v.  Chambers,  22  Missou.  86;  Harvey  «.  Wickham,  28 
MiMon.  112;   Stephens  o.  Hume,  25  Ibid.  849. 

'  Alexander  v.  Warrance,  17  Missou.  228.  And  so  in  other  cases  when  by  accident,  mis- 
take, or  otherwise,  the  wife  has  only  an  equitable  title.  Bawlings  v.  Adams,  7  Md.  26; 
Fierce  v.  Hakes,  28  Fenn.  St  281. 

8» 
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of  a  court  of  equity,  and  the  husband  will  be  allowed  his  cour- 
tesy, (a)  Though  the  husband  be  entitled  to  his  courtesy  in  a 
trust  estate,  it  has  been  a  questionable  point,  whether  it  must  not 
be  such  a  trust  estate  as  will  give  him  an  equitable  seisin.  The 
wife  must  have  had  a  seisin  of  the  freehold  and  inheritance,  nmul 
et  semelj  either  at  law  or  in  equity,  during  the  coverture.  (6)  In 
Moberts  v.  Dixwell^  (c)  Lord  Hardwicke  held,  that  the  husband 
might  have  his  courtesy  in  an  estate  devised  to  the  wife  for  her 
separate  use ;  but  afterwards  he  declared,  that  a  seisin  in  law  or 
in  equity,  was  essential  to  a  tenancy  by  courtesy.^  The  opinions 
of  Lord  Hardwicke,  in  Hearle  v.  Oreenhank  and  Roberta  v.  JKxweU^ 
are  conflicting  and  cannot  be  reconciled;  and  it  would  seem  to 
have  followed,  that  if  the  equitable  freehold  was  out  in  trustees 
for  the  separate  use  of  the  wife,  and  kept  distinct  during  the  cover- 
ture from  her  equitable  remainder  in  fee,  that  she  wanted  that 
seisin  of  the  entire  equitable  estate  requisite  to  a  tenancy  by  the 
courtesy.  But  it  is  now  settled  otherwise,  and  the  husband  is 
tenant  by  the  courtesy  if  the  wife  has  an  equitable  estate  of  inheri- 
tance, notwithstanding  the  rents  and  profits  are  to  be  paid  to  her 
separate  use  during  the  coverture.*  The  receipt  of  the  rents  and 
profits  are  a  sufficient  seisin  in  the  wife,  (^d)  And  if  lands  be 
devised  to  the  wife,  or  conveyed  to  trustees  for  her  separate  and 
exclusive  use,  and  with  a  clear  and  distinct  expression  that  tlie 
husband  was  not  to  have  any  life  estate  or  other  interest,  but 
the  same  was  to  be  for  the  wife  and  her  heirs ;   in  that  case,  the 

Court   of  Chancery  will   consider   the    husband   a  trustee 
*  32    *  for  the  wife  and  her  heirs,  and  bar  him  of  his  courtesy. 

(a)^    But  the  husband  of  a  mortgagee  in  fee  is  not  entitled 

•  

(a)  Sweetapple  v.  Bindon.  Watts  v.  Ball,  1  P.  Wms.  108.  Chaplin  v.  Chaplin,  8 
Ihid.  229.  Casborne  v.  Scarfe,  1  Atk.  608.  Cunningham  v.  Moody,  1  Yesey,  174. 
Dodson  17.  Hay,  8  Bro.  405. 

(6)  Hearle  v.  Greenbank,  1  Vee.  298.    8  Atk.  716,  S.C. 

(c)  1  Atk.  607. 

{d)  Pitt  V.  Jackson,  2  Bro.  C.  C.  61.  Morgan  v.  Morgan,  5  Madd.  408.  If  the 
wife's  land  be  sold  in  partition  after  her  death,  the  husband,  as  tenant  by  the  courtesy, 
will  be  entitled  to  the  use  of  the  proceeds  for  life,  upon  giving  securi^  for  repayment 
at  his  death.    Clepper  v.  Livergood,  6  Watts,  113. 

(a)  Bennet  v.  Davis,  2  P.  Wms.  816.     Cochran  v.  O'llem,  4  Watts  &  Serg.  96. 

1  And  see  Sentill  v.  Robeson,  2  Jones  Eq.  (N.  C  )  510. 
8  Payne  r.  Payne,  11  B.  Blon.  138.    Powell  v.  Gossom,  18  Ibid.  179. 
1  See  Stokes  v.  M'Kibbin,  18  Peon.  St.  267.    Rigler  o.  Cloud,  14  Ibid.  861.     Waten  v. 
Tazewell,  9  Md.  291. 
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to  his  courtesy,  though  the  estate  becomes  absolute  at  law,  unless 
there  has  been  a  foreclosure,  or  unless  the  mortgage  has  subsisted 
so  long  a  time  as  to  create  a  bar  to  the  redemption,  (h)  The  rule 
has  now  become  common  learning,  and  it  is  well  understood  that 
tlie  rights  existing  in,  or  flowing  from  the  mortgagee,  are  subject 
to  the  claims  of  the  equity  of  redemption,  so  IcHig  as  the  same 
remains  in  force. 

Courtesy  applies  to  qualified  as  well  as  to  absolute  estates  in  fee, 
but  the  distinctions  on  this  point  are  quite  abstruse  and  subtle.' 
It  was  declared  in  Paiue's  case,  (c)  to  be  the  common  law,  that  if 
lands  had  been  given  to  a  woman,  and  the  heirs  of  her  body,  and 
she  married  and  had  issue  which  died,  and  then  the  wife  died 
without  issue,  whereby  the  estate  of  the  wife  was  determined,  and 
tlie  inheritance  of  the  land  reverted  to  the  donor,  yet  the  husband 
would  be  entitled  to  hold  the  estate-tail  for  life  as  tenant  by  the 
courtesy,  for  that  was  implied  in  the  gift.  So,  where  an  estate  was 
devised  to  a  woman  in  fee,  with  a  devise  over,  in  case  she  died 
under  the  age  of  twenty-one,  without  issue,  and  she  married,  had 
issue  which  died,  and  then  she  died,  under  age,  by  which  the 
devise  over  took  effect ;  still,  it  was  held,  the  husband  was  entitled 
to  his  courtesy,  (ci)  But  there  are  several  cases  in  which  courtesy, 
as  well  as  dower,  ceases  upon  the  determination  of  the  estate ;  and 
this  upon  the  maxim,  that  the  derivative  estate  cannot  continue 
longer  than  the  primitive  estate,  cessante  statu  primitivo  cessat  deri^ 
vativu%.  As  a  general  rule,  courtesy  and  dower  can  only  be  com- 
mensurate with  the  estate  of  the  grantee,  and  must  cease  with  the 
determination  of  that  estate.^  They  cease  necessarily  where 
•the  seisin  was  wrongful,  and  there  is  an  eviction  imder  *33 
a  title  paramount.  The  distinction  is  principally  between  a 
condition  and  a  limitation.  K  the  wife's  seisin  be  determined  by 
a  condition  in  deed  expressly  annexed  to  the  estate,  and  the  donor 


(6)  This  is  so  stated  in  Chaplin  v.  Chaplin,  as  reported  in  7  Viner,  166,  pi.  28 ;  and 
the  same  thing  is  declared  bj  Lord  Hardwicke,  in  a  case  which  Lord  Loughborough 
dted  firom  his  note-book,  in  2  Vesej,  488. 

(c)  8  Co.  84. 

\d)  Buckworth  r.  Thirkell,  8  Bos.  &  Pull.  652,  note. 


'  CoQrtMT  applies  also  to  conditioned  fees.    Wrii^ht «.  Herron,  6  Rich.  Eq.  406. 
*  See  Stanboase  o.  Gaskell,  17  £.  L.  &  Eq.  140. 
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or  his  heirs  enter  for  breax^h  of  the  condition,  the  courtesy  is 
defeated,  for  the  donor  reassumes  his  prior  and  paramount  title, 
and  all  intermediate  rights  and  incumbrances  are  destroyed.    On 
the  other  hand,  a  limitation  merely  shifts  tlie  estate  from  one 
person  to  another,  and  loaves  the  prior  seisin  imdisturbed.    The 
limitation  over  takes  effect,  and  the  estate  next  in  expectancy  vests 
without  entry,  and  the  courtesy  is  preserved.     If,  however,  instead 
of  being  a  simple  limitation,  it  be  a  conditional  limitation,  it  it  said 
that,  in  that  case,  the  courtesy  would  be  defeated,  for  the  condi- 
tional limitation  cuts  off,  or  produces  a  cesser  of  the  estate  upon 
which  it  operates.     The  cases  of  an  estate-tail  determining  hy  £euI- 
nre  of  issue,  and  of  a  foe  determining  by  executory  devise  or  spring- 
ing use,  are  exceptions  to  the  general  rule,  denying  courtesy  or 

dower  after  the  determination  of  the  principal  estate,  (a) 
*  34        *  Though  the  wife's  dower  be  lost  by  her  adultery,  no  such 

misconduct  on  the  part  of  the  husband  will  work  a  forfeiture 
of  his  courtesy ;  nor  will  any  forfeiture  of  her  estate  by  the  wife 
defeat  the  courtesy,  (a)    The  reason,  says  Lord  Talbot,  why  the 

(a)  Buckworth  v,  ThirkeU,  8  Bos.  &  PuU.  652,  note.    Butler's  note,  170,  to  Co. 
Litt.  241,  a.    Roper  on  Husband  and  Wife,  c.  1,  sec.  5.    Preston  on  Abstracts  oC 
Title,  vol.  iii.  884.    Park  on  Dower,  c.  8,  pp.  172,  186.    Mr.  Bntler,  in  speaking 
of  limited  fees,  which  bj  the  grant  are  to  continue  only  to  a  certain  period,  obserrei 
that  courtesy  and  dower  wiU  continue  after  the  expiration  of  the  period  to  which  the 
fee  was  to  continue.    But  where  the  fee  was  orignially  created  by  words  importing 
an  absolute  fee,  and  by  subsequent  words  was  made  determinable  upon  some  particu- 
lar event,  there  the  courtesy  and  dower  cease  with  the  estate  to  which  the  event  is 
annexed.    The  case  of  Buckworth  v.  Thirkell,  stands  in  the  way  of  the  doctrine  of 
Mr.  Butler,  and  Lord  Mansfield  decided,  that  the  case  before  him  was  one  of  a  con- 
tingent, and  not  of  a  conditional  limitation.    Lord  Alvanley,  in  8  Bos.  &  Pull.  654, 
cites  the  distinction  of  Mr.  Butler  as  wortliy  of  attention,  and  Mr.  Roper  has  varied  it 
and  discussed  it.    Neither  of  them,  as  it  would  seem,  have  traced  the  lines  of  the 
distinction  with  satis&ctory  clearness  and  precision,  or  shown  any  sound  principle  on 
which  it  rests.    The  subject  is  replete  with  perplexed  refinements,  and  it  is  involved 
too  deep  in  mystery  and  technical  subtleties  to  be  sufficiently  intelligible  for  practical 
use.    Here  arises  a  proper  case  for  the  aid  of  the  reformer.    When  any  particular 
branch  of  the  law  has  departed  widely  from  clear  and  simple  rules,  or,  by  the  use  of 
artificial  and  redundant  distinctions,  has  become  uncertain  and  almost  incomprehen- 
sible, there  is  no  effectual  relief  but  from  the  potent  hand  of  the  lawgiver. 

(a)  Preston  on  Abstracts  of  Title,  vol.  iii.  885.  Smoot  v.  Lecatt,  1  Stewart,  (Ala.) 
590.  Mass.  Revised  Statutes,  1836.  Whether  a  divorce  a  vinculo  will  destroy  cour- 
tesy depends  on  circumstances,  and  there  is  some  variety  in  the  laws  of  the  several 
states.  If  the  cause  of  the  divorce  be  for  causes  arising  before  marriage,  the  right  to 
courtesy,  as  well  as  to  other  rights  g^rowing  out  of  the  marriage,  is  gone,  but  if  for 
causes  subsequent  to  marriage,  the  rule  is  not  absolutely  stable  and  uniform.  See 
Hilliard's  Abr.  c.  6,  sec.  42. 
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rfeits  her  dower,  and  the  husband  does  not  forfeit  his  cour- 
I  cases  of  misconduct,  is  because  the  statute  of  Westm.  2, 
le  forfeiture  in  one  case  and  not  in  the  other,  (i)  This  is 
ig  the  authority,  but  not  the  reciprocal  justice  or  equity  of 
itinction.  There  is  no  parity  of  justice  in  the  case.  (<?)  So, 
sband,  as  well  as  any  other  tenant  for  life,  may  forfeit  his 
sy  by  a  wrongful  alienation,  or  by  making  a  feoffinent,  or 
;  a  fine  importing  a  grant  in  fee,  suffering  a  common  recov- 
ining  the  mise  in  a  writ  of  right,  or  by  any  other  act  tending 

disherison  of  the  reversioner  or  remainder-man.  (d!)  ^  In 
''ork,  this  rule  of  the  common  law  existed  until  lately.  The 
t  of  Westm.  2,  cap.  24,  giving  a  writ  applicable  to  such  cases 
eiture,  was  reenacted  in  1787.  (e)  The  injury  of  the  alien- 
o  the  heir  was  removed  by  the  statute  of  6  Edw.  I.  cap.  8, 
enacted  in  1787.  (/)    That  statute  declared,  that  alienation 

tenant  by  the  courtesy,  should  not  bar  the  issue  of  the 
:,  though  the  father's  deed  bound  his  heirs  to  warranty.  But 
p'estige  of  tliis  law  of  forfeiture  has  recently  and  wisely  been 
ted  in  New  York,  *by  a  provision  of  the  new  statute 
vhich  *  declares  thfit  a  conveyance  by  a  tenant  for  life,  *  86 
rs,  of  a  greater  estate  than  he  possessed,  or  could  law- 
onvey,  shall  not  work  a  forfeiture  of  his  estate,  nor  pass  any 
r  estate  or  interest  than  the  tenant  can  lawfully  convey; 

that  the  conveyance  shall  operate  by  way  of  estoppel, 


idney  r.  Sidnej,  8  P.  Wms.  276. 

a  Indiana,  the  unequal  rule  is  corrected,  and  the  husband  and  wife  are  treated 

this  point,  and  if  he  leaves  his  wife  and  lives  with  an  adulteress,  he  loses  hia 

tenancy  by  the  courtesy.    Revised  Statutes  of  Indiana,  1888,  p.  240. 

:o.  Litt.  251,  a,  b,  802,  b.    2  Inst.  809. 

Aws  N.  Y.  scss.  10,  c.  50,  sec.  6. 

Laws  N.  T.,  sess.  10,  c.  48,  sec.  8.    The  same  provision  against  alienations  by 

int  by  the  courtesy,  was  enacted  in  New  Jersey,  in  1798.    Elmer's  Dig.  78. 

le  estate  by  the  courtesy  is  once  vested  in  the  husband,  it  becomes  liable  to 

s,  and  cannot  be  divested  by  his  disclaimer.    Watson  v.  Watson,  18  Conn.  88. 

ditor8*have  a  right  to  sell  the  same  on  execution  at  law.    Lessee  of  Canby  v. 

12  Ohio,  79.    A  voluntary  settlement  of  that  courtesy  upon  the  wife  by  the 

,  is  void  as  to  his  creditors.    Van  Duzer  v.  Van  Duzer,  6  Paige,  866.    Wickea 

e,  8  lb.  161. 


the  reversionary  interest  of  the  wife  will  not  be  prejudiced  by  any  neglect  of  the 
nor  by  his  disseisin.    Foster  v.  Marshall,  2  Foster,  491.    Thompson  v.  Creen,  4  Ohio 
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and  conclude  the  grantor  and  his  heirs  dainung  from  him  by  de- 
scent, (a)  ^ 

(3.)  The  next  species  of  life  estates  created  by  the  act  of  the 
law,  is  that  of  dower.  It  exists  where  a  man  is  seised  of  an  estate 
of  inheritance,  and  dies  in  the  lifetime  of  his  wife.  In  that  case 
she  is  at  conunon  law  entitled  to  be  endowed,  for  her  natural  life, 
of  the  third  part  of  all  the  lands  whereof  her  husband  was  seised, 
either  in  deed  or  in  law,  at  any  time  during  the  coverture,  and  of 
which  any  issue  that  she  might  have  had,  might  by  possibility  ha^e 
been  heir.  (J) 

This  humane  provision  of  the  common  law  was  intended  for 
the  sure  and  competent  sustenance  of  the  widow,  and  the  bet- 
ter nurture  and  education  of  her  children.  (<?)     We  find  the 


(a)  N.  T.  Revised  Statates,  toI.  i.  789,  sees.  148, 146.  The  Mass.  Rerised  Stst- 
Qtes  of  1886,  have  made  the  same  alteration  in  this  law  of  forfeiture.  The  husbsod't 
life  estate  in  ixis  wife's  land  is  liable  to  be  taken,  and  appropriated  and  sold  for  hif 
debts.    Litchfield  ^.  Cudworth,  15  Pick.  28. 

(6)  Litt.  sec.  86.    ^erkms,  sec.  801.    N.  T.  Revised  Statutes,  Tol.  i.  740,  see.  1. 
Park's  Treatise  on  the  Law  of  Dower,  6.    Chase's  Statutes  of  Ohio,  vol.  ii.  1314. 
1  Vbginia  R.  C.    Mass.  Revised  Statutes  of  1886,  part  2,  tit  1,  c.  60,  sec.  1.    Aikin'i 
AUbama  Dig.  2d  ed.  p.  182.    The  New  Jersey  statute  of  1799  and  of  1847,  which 
reenacts  all  the  essential  doctrines  of  the  English  law  on  the  subject  of  dower,  omits 
the  condition  in  the  text  in  respect  to  the  wife's  issue.    Elmer's  Dig.  148.    R.  S.  New 
Jersey,  1847.    So  does  the  Virginia  statute  of  1792.    Revised  Code  of  Virginia,  vol 
i.  288,  and  Uie  Statute  of  New  York,  and  the  R.  L.  of  Missouri,  1886,  p.  226,  andoC 
Arkansas.    In  Arkansas  the  right  of  dower  is  paramount  to  creditors  and  purchasers, 
and  the  wife  also  takes  her  dower  in  one-third  of  the  slaves  owned  by  her  husband  at 
his  death.    Hill  v.  Mitchell,  6  Ark.  608.    In  Missouri,  the  widow  is  also  entitled  to 
dower,  in  leasehold  estates,  for  a  term  of  twenty  years  or  more.' 

(c)  Bracton,  92,  a.  Fleta,  lib.  6,  c.  28,  sec.  2.  Co.  Litt.  80,  b.  In  the  customs 
of  the  ancient  Germans  recorded  by  Tacitus,  De  Mor.  Germ.  c.  18,  dotem  non  uxor 
maritOf  sed  uxori,  maritus  ojffert.  In  this  custom  we  probably  have  the  origin  of  the 
right  of  dower,  which  was  carried  by  the  northern  barbarians  into  their  extensive 
conquests ;  and  when  a  permanent  interest  was  acquired  in  land,  the  dower  of  the 
widow  was  extended  and  applied  to  real  estate,  from  principle  and  affection,  and  by 
the  influence  of  the  same  generosity  of  sentiment  which  first  applied  it  to  chattels. 
Stuart's  View  of  Society,  29,  80,  228-227.  Olaus  Magnus  records  the  same  custom 
among  the  Goths ;  and  Dr.  Stewart  shows  it  to  have  been  incorporated  into  the  laws 
of  the  Visigoths  and  Burgundians.  Mr.  Barrington  observes,  that  the  English  would 
probably  borrow  such  an  institution  from  the  Goths  and  Swedes,  rather  than  from 
any  other  of  the  northern  nations.     Observ.  upon  the  Ancient  Statutes,  9,  10. 


1  Flagg  V.  Bean,  6  Foster,  49. 

s  In  Maryland,  a  lease  for  ninety-nine  years,  renewable  forever,  is  bat  a  chattel,  and  does 
not  give  dower.    Spongier  v.  Stanler,  1  Md.  Ch.  Dec  86. 
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lower,  in  the  mode  of  endowing  ad  ostium  ecclesuB,  *  36 
on  use  in  the  time  of  Glanville,  (.a)  but  limited  to 
I  part  of  the  freehold  lands  which  the  husband  held  at  the 
the  marriage.  This  limitation  is  likewise  mentioned  in 
and  Fleta ;  (J)  whereas,  in  Magna  Charta,  (c)  the  law  of 
1  its  modem  sense  and  enlarged  extent,  as  applying  to  all 

which  the  husband  was  seised  during  the  coverture,  was 
efined  and  firmly  established.  It  has  continued  unchanged 
Qglish  law  to  the  present  times ;  and,  with  some  modifica- 

has  been  everywhere  adopted  as  part  of  the  municipal 
dence  of  the  United  States.^ 

e  consummation  of  the  titie  to  dower,  three  things  are 
,  yiz :  marriage,  seisin  of  the  husband,  and  his  death,  (df) 
ttaches  upon  all  marriages  not  absolutely  void,  and  existing 
eath  of  the  husband ;  it  belongs  to  a  wife  de  facto,  whose 
\  is  voidable  by  decree,  as  well  as  to  a  wife  de  jure.  It 
^  a  marriage  within  the  age  of  consent,  though  the  hus- 
s  within  that  age.  {e)    But  a  feme  covert,  being  an  alien, 


B  Anglo-Saxons,  the  dower  consisted  of  goods ;  and  there  were  no  foot- 
wer  in  lands  until  the  Norman  Conquest  2  Blacks.  Comm.  129.  Spdman, 
Doarium,  deduces  dos  from  the  French  douaire ;  and  Sir  Martin  Wright 
lower  was  probably  brought  into  England  by  the  Normans,  as  a  branch  of 
ine  of  fiefs  or  tenures.  Wright  on  Tenures,  192.  In  the  French  law, 
'  courtesy  is  called  droit  de  viduiU,  (Euvrea  de  D'Aguesseau,  torn.  It.  660. 
D.  lib.  6,  c.  1. 

cton,  lib.  2,  c.  89,  sec.  2.    Fleta,  lib.  5,  o.  24,  sec.  7. 
'.  • 

Litt  81,  a. 
Litt  88,  a.    7  Co.  42.    Kennels  case,  Doct.  &  Stu.    Dial,  1,  ch.  7,  p.  25. 


9w  abolished  in  Indiana  and  California.  Indiana  Revised  Statutes,  1852,  vol.  i.  p. 
oel «.  Swing,  9  Ind.  87,  it  was  held,  that  the  Indiana  statute  leaves  dower  con- 
aionched,  and  for  dower  inchoate  substitutes  a  third  in  fee  when  consistent  with 
f  third  parties.  In  California,  the  wife  has  instead  of  dower  a  half  interest  in  the 
vperty.  Compiled  laws  of  California,  1858,  ch.  147,  sec.  10.  In  Iowa,  the  wife 
imple  one  third  of  the  real  estate  of  which  her  husband  was  seised  during  corer- 
of  Iowa,  1851,  sec.  1894.  But  see  O'Ferrall  v,  Simplot,  4  Iowa,  881.  For  pro- 
Delaware  and  South  Carolina,  see  Revised  Code  of  Delaware,  1852,  ch.  85,  sec  1 ; 
South  Carolina,  1851,  p.  80.  A  material  alteration  in  the  law  of  dower  has  been 
sw  York  by  act  of  March  20, 1860,  limiting  dower  to  the  real  estate  of  which  the 
id§eised^  where  he  leaves  no  minor  child  or  children,  and  giving  the  income  of  all 
ite  of  which  be  died  seised  to  the  widow  during  the  minority  of  the  youngest 
s  the  husband  dies  intestate,  leaving  minor  child  or  children.    See  ante,  p.  29, 
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was  not,  hj  the  common  law,  entitled  to  be  endowed  any  more  than 
to  inherit.  (/)    This  rule  has  been  relaxed  in  some  parts  of  the 
country ;  in  New  Jersey  there  is  no  distinction,  whether  widows 
}}e  aliens  or  not ;  and  in  Maryland,  an  alien  widow,  who  married 
in  the  United  States,  and  resided  here  when  her  husband  died,  was 
admitted  to  dower.  (^)    In  New  York,  the  alien  widow  of  a 
*  87    natural  *  born  citizen,  who  was  an  inhabitant  of  the  state  at 
the  passage  of  the  act  of  1802,  enabling  aliens  to  purehase  and 
hold  real  estate,  is  dowable.  (a)    The  act  of  New  York  of  the  80th 
April,  1845,  (i)  is  more  extensive,  and  gives  dower  to  any  woman 
who  is  an  alien,  and  has  heretofore  married,  or  may  thereafter 
marry  a  citizen  of  the  United  States.    The  general  provision  in  the 
Revised  Statutes  declares,  that  the  widows  of  aliens,  entitled  at  the 
time  of  their  deaths  to  hold  real  estate,  may  be  endowed  thereof, 
provided  the  widow  was  an  inhabitant  of  the  state  at  the  tune  of 
the  death  of  the  husband,  (c)  ^ 

The  law  of  marriage  belongs  to  another  branch  of  these  disquisi- 
tions ;  and  I  shall  proceed  to  consider,  (1.)  Of  what  estate  the 
wife  can  be  endowed ;  (2.)  How  dower  will  be  defeated ;  (3.) 
How  dower  may  be  barred ;    (4.)  The  manner  of  assigning  it. 

I.     Of  what  estate  the  wife  may  he  endowed. 

The  husband  must  have  had  seisin  of  the  land  in  severalty  at 


(/)  Co.  Liu.  81,  b.  Kelly  v.  Harrison,  2  Johns.  Cas.  29.  By  statute  of  7  &  8 
Vict  ch.  66,  foreign  women  married  to  British  subjects,  become  thereby  natondixed. 

{g)  Bnchanan  v.  Deshon,  1  Harr.  &  Gill,  280.  By  Mass.  Revised  Statutes  of  1836, 
and  in  New  Jersey,  by  statute  in  1799,  an  alien  widow  takes  dower.  In  Kentucky, 
on  the  other  hand,  a  widow,  who  was  not  a  citizen  of  the  United  States  at  the  time 
of  her  husband's  death,  cannot  be  endowed  of  his  lands  in  that  state.  Alsberry  v. 
Hawkins,  9  Dana,  177.  So  also  in  Alabama,  Cong.  Church  v.  Morris,  8  Ala.  (N.  S.) 
183. 

(a)  Priest  V.  Cimimings,  16  Wendell,  617.  But  this  case  seems  to  be  contrary  to 
the  decision  in  Connolly  v.  Smith,  21  Wendell,  69.  And  in  Labatut  v.  Schmidt,  1 
Speers  (S.  C.)^Eq.  Rep.  421,  it  was  left  as  a  doubtful  question,  whether  a  wife  being 
an  alien,  would,  by  being  naturalized,  be  entitled  to  dower  in  lands  preTioualj  con- 
veyed by  her  husband.^ 

(6)  N.  Y.  R.  S.  3d  edit  p.  6. 

(c)  New  York  Revised  Statutes,  yoI.  i.  740,  sec.  2. 


I  See  also  Compiled  Laws  of  Connecticut,  tit  29,  sec  6 ;  Revised  Statutes  of  Maine,  1867, 
p.  605;  Revised  SUtutes  of  Dlinoii),  1856,  p.  496. 

3  Now,  by  statute,  an  alien  widow  of  a  citizen  has  the  same  right  in  his  estate  as  if  sha 
wore  natonUized.    Laws  of  S.  C.  1856,  p.  585. 


LEG.  LY.]  OF  BEAL  PBOPEBTT.  87 

6ome  time  during  the  marriage,  to  entitle  the  wife  to  dower.  No 
title  to  dower  attaches  on  a  joint  seisin.®  The  mere  possibility  of 
the  estate  being  defeated  by  survivorship  prevents  dower,  (^d)  The 
old  rule  went  so  far  as  to  declare,  that  if  one  joint  tenant  aliens  his 
share,  his  wife  shall  not  be  endowed,  notwithstanding  the  possi- 
bility of  the  other  joint  tenant  taking  by  survivorship  is  destroyed 
by  the  severance ;  for  the  husband  was  never  sole  seised.  («)  It  is 
sufficient  to  give  a  title  to  dower,  that  the  husband  had  a  seisin  in 
law,  without  being  actually  seised ;  *  and  the  reason  given  for  the 
distinction  on  this  point  between  dower  and  courtesy  is,  that  it  is 
not  in  the  wife's  power  to  procure  an  actual  seisin  by  the  husband's 
entry,  whereas  the  husband  has  always  the  power  of  procuring 
seisin  of  the  wife's  land.  (/)  K  land  descends  to  the  hus- 
band as  heir,  and  he  dies  before  *  entry,  his  wife  will  be  enti-  *  38 
tied  to  her  dower ;  and  this  would  be  the  case,  even  if  a 
stranger  should,  in  the  intermediate  time,  by  way  of  abatement, 
enter  upon  the  land ;  for  the  law  contemplates  a  space  of  time 
between  the  death  of  the  ancestor  and  the  entry  of  the  abator,  dur- 
ing which  time  the  husband  had  a  seisin  in  law  as  heir,  (a)  But 
it  is  necessary  that  the  husband  should  have  been  seised  either  in 
fact  or  in  law ;  ^  and  where  the  husband  had  been  in  possession  for 
years,  using  the  land  as  his  own,  and  conveying  it  in  fee,  the  tenant 


{d)  litt  sec  46.  Maybniry  v.  Brien,  15  Peters  U.  S.  21.  But  in  Indiana,  a 
joint  tenant'B  estate  is  subject  to  dower.  Revised  Code,  1881,  p.  290.  8  Blackf. 
(Ind.)  18,  note.  So  in  Kentuckj,  Davis  v.  Logan,  9  Dana,  186,  because  the  jus  accre9- 
eemiH  is  abolished,  and  there  is  no  good  reason  why  this  should  not  be  the  consequence 
in  every  state,  in  which  the  doctrine  of  survivorship  in  joint  tenancy  is  abolished. 

(e)  F.  N.  B.  160,  k.    Co.  latt  81,  b. 

(/)  Bro.  Abr.  tit  Dower,  pi.  76.    Litt  sees.  448,  681.    Co.  Litt.  81,  a. 

(a)  Perkins,  sees.  871,  872.    Co.  Litt.  81,  a. 


*  And  no  title  to  dower  attaches  to  real  estate  purchased  by  the  deceased  husband  and  his 
partner,  with  the  partnership  fonds,  for  partnership  purposes,  although  it  is  conveyed  to  them 
in  such  a  manner  as  to  make  them  tenants  in  common,  until  the  implied  tnlst  to  which  such 
property  is  sobject  for  the  payment  of  the  partnership  debts  has  been  satisfied.  Loubat  o. 
Nourte,  5  Florida,  850.  In  New  York  it  has  been  held  that  a  widow  is  entitled  to  dower  in 
partnership  lands  to  the  extent  of  her  husband's  interest.    Smith  v.  Jackson,  2  Edw.  Ch.  28. 

*  When  the  hnsband  had  an  approved  contract  for  Indian  reserved  lands,  but  died  before 
the  patent  was  issned,  his  wife  was  allowed  dower.  Parks  v.  Brooks,  16  Ala,  629.  It  is 
otherwise  with  a  preemption  right  under  the  Act  of  Congress,  March  8, 1858.  Wells  v.  Moore, 
16  Mo.  478. 

1  Secrest  V.  M'Kenna,  6  Rich.  £q.  72.  Bowen  «.  Collins,  15  Geo.  100.  But  see  Poor  •• 
HortoD,  15  Barb.  (N.  T.)  485;  Thompsons.  Thompson,  1  Jones  Law,  480. 

TOI*.  IT.  4  * 
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deriving  title  under  him  is  concluded  from  controverting  the  seisin 
of  the  husband,  in  the  action  of  dower,  (i)  ^    K,  however,  upon  the 
determination  of  a  particular  freehold  estate,  the  tenant  holds  over 
and  continues  his  seisin,  and  the  husband  dies  before  entry,  or  if  he 
dies  before  entry  in  a  case  of  forfeiture  for  a  condition  broken,  his 
wife  is  not  dowable,  because  he  had  no  seisin  either  in  fact  or  in 
law.    The  laches  of  the  husband  will  prejudice  the  claim  of  dower 
when  he  has  no  seisin  in  law,  but  not  otherwise ;  and  Perkiiis 
states  general  cases  in  illustration  of  the  rule,  (a)     So,  if  a  lease 
for  life  be  made  before  marriage,  by  a  person  seised  in  fee,  the  wife 
of  the  lessor  will  be  excluded  from  her  dower,  unless  the  life-estate 
terminates  during  coverture,  because  the  husband,  though  entitled 
to  the  reversion  in  fee,  was  not  seised  of  the  immediate  freehold. 
If  the  lease  was  made  subsequent  to  the  time  that  the  title  to 
dower  attached,  the  wife  is  dowable  of  the  land,  and  defeats  the 
lease  by  title  paramount,  (cf) 

A  transitory  seisin  for  an  instant,  when  the  same  act  that  gives 

the  estate  to  the  husband  conveys  it  out  of  him,  as  in  the 
*  89    case  of  a  conusee  of  a  fine,  is  not  sufficient  to  give  the  *  wife 

dower,  (a)    The  land  must  vest  in  the  husband  beneficially 
for  his  own  use,  and  then  if  it  be  so  vested,  but  for  a  moment,  pro- 


(6)  Bancroft  v.  White,  1  Caines,  185.  Embree  r.  Ellis,  2  Johns.  119.  In  in 
acdoB  of  ejectment  for  dower,  a  purchaser,  as  well  as  the  heir  holding  under  the  hus- 
band, or  denying  title  from  under  him,  is  estopped  from  denying  the  husband's  title. 
Taylor's  case,  cited  in  Sir  William  Jones,  817.  Hitchcock  v.  Harrington,  6  Johns. 
290.  CoUins  v.  Torry,  7  n>id.  278.  Hitchcock  v.  Carpenter,  9  Ibid.  844.  Bowne  r. 
Potter,  17  WendeU,  164.» 

(c)  Perkins,  sees.  866,  867,  868,  869,  870.    Bro.  tit.  Dower,  pL  29. 

((/)  Ck>.  Liu.  82,  a.  D'Arcy  o.  Blake,  2  Sch.  &  Lef.  887.  Shoemaker  v.  Walker, 
2  Serg.  &  Rawle,  556. 

(a)  Co.  Litt  81,  b,  and  so  declared  in  Nash  v.  Preston,  Cro.  Car.  190,  and  Sneyd  v. 
Sneyd,  1  Atk.  442. 


*  Wedge  V.  Moore,  6  Cash.  8.  Hale  v.  Mann,  4  Gray,  132.  Altboagfa  the  husband  is  an 
alien,  Chapman  v.  Scbroeder,  10  Geo.  821.    See  May  v.  Tillman,  1  Mann.  (Mich.)  262. 

*  But  the  grantee  is  not  estopped  from  showing  that  the  husband  was  not  seised  of  such 
an  estate  as  to  entitle  the  wife  to  dower  ;  and  Brown  v.  Potter,  i^^frcL,  so  far  as  inconsistent 
with  this  rule,  is  no  longer  law  in  New  York.  Sparrow  v.  Kingman,  1  Comst  242.  Finn  «. 
Sleight,  8  Barb.  (N.  Y.)  401.    Edmonson  v.  Welsh,  27  Ala.  578. 

Where  two  grantors  conveyed  land  with  a  joint  covenant  of  seisin,  and  the  widow  oC  one 
of  them  claimed  dower  in  a  moiety  of  the  land,  the  grantee  is  estopped  from  showing  that  the 
husband  of  the  plaintiff  was  seised  of  less  than  a  moiety.  Stimpson  v.  Thomaston  Bank,  28 
Maine,  259.    But  see  Gaont  v.  Wainman,  8  Bing.  69. 
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vided  the  husband  be  not  the  mere  conduit  for  passing  it,  the  right 
of  dower  attaches.  (J)  ^  Nor  is  the  seisin  sufficient  when  the  hus- 
band takes  a  conveyance  in  fee,  and  at  the  same  time  mortgages  the 
land  back  to  the  grantor,  or  to  a  third  person,  to  secure  the*  pur- 
chase-money in  whole  or  in  part.*  Dower  cannot  be  claimed  as 
against  rights  under  that  mortgage.  The  husband  is  not  deemed 
sufficiently  or  beneficially  seised  by  such  an  instantaneous  passage 
of  the  fee  in  and  out  of  him,  to  entitle  his  wife  to  dower  as  against 
the  mortgagee,  and  this  conclusion  is  agreeable  to  the  manifest 
justice  of  the  case,  (c)  The  widow,  in  this  case,  on  foreclosure  of 
the  mortgage  and  sale  of  the  mortgaged  premises,  will  be  entitled 
to  her  claim  to  the  extent  of  her  dower  in  the  surplus  proceeds 
after  satisfying  the  mortgage ;  ^  and  if  the  heir  redeems,  or  she 
brings  her  writ  of  dower,  she  is  let  in  for  her  dower,  on  contributing 
her  proportion  of  the  mortgage  debt,  (df)  ^  The  husband  must  be 
seised  of  a  freehold  in  possession,  and  of  an  estate  of  immediate 
inheritance  in  remainder  or  reversion,  to  create  a  title  to  dower. 
The  freehold  and  the  inheritance  must  be  consolidated,  and  be  in 
the  husband  simtd  et  semelj  during  the  marriage,  to  render  the  wife 


(6)  Stanwood  v.  Dmrnlng,  14  Maine,  299. 

(c)  Holbrook  v.  Tinney,  4  Mass.  666.  Clark  v.  Munroe,  14  Ibid.  851.  Bogie  v. 
Butledge,  1  Bay,  812.  Stow  v.  Tiffl,  15  Johns.  458.  McCauley  v.  Grimes,  2  Gill  & 
Johns.  818.  Gilliam  o.  Moore,  4  Leigh,  80.  Mayburry  t;.  Brien,  15  Peters  U.  S.  21. 
Kittle  p.  Van  Dyck,  1  Sandf.  Ch.  76. 

(d)  Tabele  p.  Tabele,  1  Johns.  Ch.  45.  Swaine  v.  Ferine,  5  Ibid.  482.  Gibson  p. 
Crehore,  5  Pick.  146.  Russell  p.  Austin,  1  Paige,  192.  Bell  p.  Mayor  of  New  York, 
10  Puge,  49.  The  New  York  Hevised  Statutes,  toI.  1.  740,  sees.  5  and  6,  have  in- 
cx>rporated  in  a  statute  prorision  these  well-settled  principles  in  judicial  jurisprudence. 


1  An  executory  contract  for  the  purchase  of  land,  even  with  possession  delivered,  does 
not  constitute  at  common  law,  such  a  seisin  as  will  entitle  the  wife  to  dower.  Pritts  p. 
Ritchey,  29  Penn.  St.  71.  And  where  A.,  having  an  equitable  title  only  to  land,  sold  the 
same  to  B.,  and  put  B.  in  possession  of  the  premises,  and  afterwards  received  a  conveyance 
of  the  legal  estate  for  the  purpose  of  conveying  the  same  to  B.,  it  was  held  that  the  seisin  of 
A.  was  not  such  a  beneficial  seisin  as  would  entitle  his  widow  to  dower.  Gully  p.  Ray,  18  B. 
Moo.  (Ky.)  107. 

s  Gammon  p.  Freeman,  81  Maine,  243.  Eslava  p.  Lepretre,  21  Ala.  504.  But  the  law  is 
otherwise  in  Kentucky.  McOIure  p.  Harris,  12  B.  Mon.  261.  See  also  Blair  p.  Thompson,  11 
Gratt  441.    Welch  p.  Bnckins,  9  Ohio  St  831. 

*  Nottingham  p.  Calvert,  1  Carter  (Ind.)  627 

*  Adams  p.  Hill,  9  Foster,  202.  The  cases  of  Jackson  p.  De  Witt,  6  Cowen,  816,  andCun- 
■ingham  p.  Knight,  1  Barb.  (N.T.)  899,  so  far  as  they  deny  the  widow's  right  to  redeem  from 
such  a  mortgage,  either  outstanding  or  foreclosed  without  her  being  made  a  part^'  to  the  suit, 
are  overruled  in  MUls  p.  Van  Yoorhis,  28  Barb.  (N.Y.)  126. 
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dowable.^  A  vested  estate,  not  being  a  chattel  interest,  but  a  free- 
hold in  a  tliird  person,  must  not  intervene  between  the  freehold  and 
the  inheritance  of  the  husband ;  and,  therefore,  if  lands  be  limited 
to  A:  for  life,  remainder  to  B.  for  life,  remainder  to  A.  in  fee,  the 
wife  of  A.  is  not  entitled  to  dower,  imless  the  estate  of  B.  determines 
during  the  coverture.  If  the  intervening  estate  be  only  a  term  for 
years,  the  wife  would  be  dowable  ;  (e)  but  the  intervening  fi'eehold 
of  B.  preserves  the  freehold  and  the  inheritance  of  A.  distinct, 
*  40  and  protects  them  from  *  merger  and  consolidation,  and  con- 
sequently prevents  the  attachment  of  dower,  (a)  ^ 

(e)  Bates  v.  Bates,  1  Lord  Bajm.  826.  Ck>.  Litt  296,  82,  a.  Weir  v.  Humphries, 
4  Ired.  £q.  278. 

(a)  JPerkins,  888,  885,  888.  Bro.  tit  Dower,  pi.  6.  Finch's  Law,  125.  Bates's 
case,  1  Salk.  254.  1  Lord  Raym.  826,  (S.  C.)  Eldredge  v.  Forrestal,  7  Mass.  253. 
Dunham  v.  Osbom,  1  Paige,  634.  Fisk  i;.  Eastman,  5  N.  Hamp.  240.  Moore  v.  Esty, 
Ihid.  479.  Mr.  Park,  in  his  copious  and  thorough  Treatise  on  the  Law  of  Dower, 
61-78,  discusses  at  large  the  embarrassing  question,  whether  the  interposition  of  a  am' 
tingent  estate  of  freehold,  between  a  limitation  to  the  husband  for  life,  and  a  subsequent 
remainder  to  his  heirs,  will  prevent  dower.  The  prevailing  language  with  the  best 
property  lawyers  is,  that  a  remainder  to  the  heirs  so  circumstanced,  is  executed  in 
possession  in  the  tenant  for  life  sub  tnodo,  and  that  the  estates  are  consolidated  by  a 
kind  of  temporary  merger,  until  the  happening  of  the  contingency ;  and  when  it  does 
happen,  tliey  divide  and  resume  the  character  of  several  estates,  so  as  to  let  in  the 
estate  originally  limited  upon  that  contingency.  The  anomalous  notion  of  a  remainder 
executed  sub  wodoj  involves  insuperable  difficulties ;  and  it  is  not  easy  to  perceive  how 
dower  con  attach  to  an  estate  executed  in  the  husband  only  sub  modo ;  for  dower  at 
common  law  does  not  attach  upon  a  mere  possibility.  If  the  wife  has  a  title  of  dower 
upon  such  an  estate,  and  the  intervening  contingent  remainder  comes  in  esse  after  her 
title  is  consummated  by  the  husband's  death,  as  by  the  birth  of  a  posthumous  child, 
will  tlie  remainder  take  effect,  subject  to  the  title  of  dower,  or  will  it  defeat  and  over- 
reach that  title  1  The  better  opinion,  according  to  Mr.  Park,  is,  that  the  husband 
would  be  considered  as  seised  of  several  estates,  ab  initio,  and  the  dower  must  conse- 
quently be  defeated.  Cordal's  case,  Cro.  Eliz.  816.  Boothby  r.  Vernon,  9  Mod.  147, 
and  Hooker  v.  Hooker,  2  Bam.  K.  B.  200,  232,  are  severely  criticised  in  reference  to 
this  question.  Mr.  Feame  also  speaks  of  estates  executed  sub  modo,  that  is,  to  some 
purposes,  though  not  to  all,  as  if  an  estate  be  granted  to  A.  and  B.  for  their  lives,  and 
after  their  deaths  to  the  heirs  of  B.,  the  estates  in  remainder  and  in  possession  are  not 
so  executeil  in  possession  as  to  sever  the  jointure,  or  entitle  the  wife  of  B.  to  dower. 
There  is  no  merger  of  the  estate  for  life ;  and  a  joint  seisin  of  the  freehold  is  a  bar  to 
dower.  And  yet  these  estates  are  so  blended,  or  executed  in  the  possession,  as  to 
make  the  inheritance  not  grantable  distinct  from  tlie  freehold.  Feame  on  Kemainders, 
5th  ed.  85,  86.  To  enter  further  into  this  abstruse  learning,  would  be  of  very  little 
use,  as  such  recondite  points  rarely  occur.  ^ 

«  Beanblee  r.  Beardslee,  5  Barb.  (N.Y.)  824,  832. 

1  A  widow  is  not  dowable  of  land  in  which  her  husband  has  only  a  vested  remainder  ex- 
pectant on  an  estate  for  life.  Duraudo  r.  Durando,  23  (N.  T.)  331 ;  Green  v.  Putnam,  1  Barb. 
(N.  Y.)  600;  Korthcut  v.  Whipple,  12  B.  Mon.65. 
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Dower  attaches  to  all  real  hereditaments,  such  as  rents,  commons 
in  gross  or  appendant,  and  piscary,  provided  the  husband  was 
seised  of  an  estate  of  inheritance  in  the  *  same,  (a)  ^  But  in  *  41 
these  cases  the  wife  is  dowable  only  by  reason  of  her  right  to 
be  endowed  of  ibe  estate  to  which  they  are  appendant.  So,  dower 
is  due  of  iron  or  other  mines  wrought  during  the  coverture,  but 
not  of  mines  unopened  at  the  death  of  the  husband ;  and  if  the 
laud  assigned  for  dower  contains  an  open  mine,  the  tenant  in  dower 
may  work  it  for  her  own  benefit :  but  it  would  be  waste  in  her  to 
open  and  work  a  mine,  (i)  The  claim  of  dower  attaching  upon  all 
lands  whereof  the  husband  was  seised  at  any  time  during  the  cover- 
ture, is  a  severe  dormant  incimibrance  upon  the  use  and  circulation 
of  real  property.^  In  point  of  fact,  it  is  of  little  or  no  use,  unless 
the  husband  dies  seised ;  for  it  is,  in  practice,  almost  universally 
extinguished,  by  the  act  of  the  wife  in  concurrence  with  the  hus- 
band, upon  sales  and  mortgages  of  real  estate.^  The  existence  of 
the  title  only  serves  to  increase  the  expense,  and  multiply  the  forms 
of  alienation ;  and,  consequently,  in  several  of  these  United  States, 
the  title  to  dower  has  been  reduced  down  to  the  lands  whereof  the 
husband  died  seised.  This  is  the  case  in  the  states  of  Vermont, 
Comiecticut,  Tennessee,  North  Carolina,  and  Oeorgia.  (c)^     In 


(a)  Firkins,  sees.  842,  845,  847.    Co.  Litt.  82,  a.    Park  on  Dower,  112,  4. 

(6)  Stoaghton  o.  Leigh,  1  Taunt  402.    Coates  v.  Cheever,  1  Cowen,  460. 

(c)  Griffith's  Regiiter,  Swift's  Dig.  toI.  i,  85.  Stewart  v.  Stewart,  5  Ck>nn.  817. 
Statutes  of  Connecticat,  1888,  p.  188.  Winstead  v.  Winstead,  1  Hajw.  248.  Statutes 
of  Vermont,  1799.  Statutes  of  Georgia,  December  28d,  1826.  1  N.  C.  Reyised 
Statutes,  1887,  p.  612.  Statute  of  Tennessee,  1784,  ch.  22.  Combs  v.  Young,  4 
Terger  (Tenn.)  218.  This  last  case  gives  to  the  widow's  claim  of  dower  a  preference 
OTer  the  creditors  of  the  husband ;  and  Ch.  J.  Catron  condemns  severely  the  Act  of 
1784,  for  destroying  the  stability  of  the  common-law  right  of  dower,  and  leaving  the 
wife's  support,  as  widow,  entirely  at  the  mercy  of  the  husband.  The  Tennessee 
statute  leaves  the  wife  to  be  endowed  of  the  lands  whereof  her  husband  died  seised, 
provided  he  died  intestate,  or  did  not  make  a  provision  for  her  by  will  satisfiictory  to 


1  Bat  not  to  rach  a  right  as  that  of  using  for  hydraulic  purposes  a  portion  of  the  waters  of 
a  canal,  granted  by  the  canal  commissioners.  Kingman  r.  Sparrow,  12  Barb.  (S.  C.)201. 
And  not  to  shares  of  stock  in  a  land  company  which  the  husband  had  disposed  of  during  his 
lifetime.    McDougal  r.  Hepbom,  6  Florida,  568. 

s  Parks  9.  Brooks,  16  Ala.  629.    Thrasher  v.  Pinckard,  28  Ala.  616. 

*  Relinquishment  of  dower  is  a  good  consideration  for  the  payment  of  a  part  of  the  pur- 
cfaaM-money  to  the  wife's  separate  estate.    Caldwell  v.  Bower,  17  Mo.  564. 

4  And  so  in  Texas,  Hartley's  Digest,  art  868;  and  in  New  Hampshire,  Compiled  Statutes, 
1853,  ch.  175,  sec.  8. 

4* 
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*  42  *  Msdne,  New  Hampshire,  and  Massachusetts,  the  widow  is 
not  dowable  of  land  in  a  wild  state,  unconnected  with  any 
cultivated  farm,  on  the  principle  that  the  land  would  be  wholly  use- 
less to  her  if  she  did  not  improve  it ;  and,  if  she  did,  she  would 
expose  herself  to  disputes  with  the  heir,  and  to  forfeiture  of  the 
estate  for  waste,  (a)  K  such  land  should  be  sold  hj  the  husband 
during  coverture,  and  subdued  and  cultivated  by  the  purchaser 
before  the  husband's  death,  yet  the  widow  has  no  right  of  dower 
in  it,  on  the  principle  that  the  husband  was  never  seised  of  anj 
estate  in  the  land  of  which  the  widow  could  be  endowed,  (h)  In 
Pennsylvania,  the  title  to  dower  does  not  apply  to  lands  of  the  hus- 
band sold  on  judicial  process  before  or  after  the  husband's  death, 
nor  to  lands  sold  under  a  mortgage  executed  by  the  husband  alone 
during  coverture,  (c)^  In  Tennessee,  tlie  restriction  upon  the 
widow's  dower  is  substantially  the  same ;  (d)  and  in  Missouri,  it 


her,  and  which  dissent  must  he  declared  within  six  monlhs  after  prohate  of  the  wE 
The  Court,  in  Reid  v.  Camphell,  Meigs  (Tenn.)  888,  were  of  opinion,  that  the  widow's 
provision  was  improved  by  the  Act  of  1784,  because  it  gave  her  also  an  indefetsiUe 
right  to  a  part  of  the  personalty.  In  Connecticut,  Vermont,  and  probably  in  other 
states,  the  husband  cannot  by  will  deprive  his  wife  of  her  dower ;  for  the  estate  in 
dower  is  cast  upon  the  wife  before  the  devise  attaches.  If  the  husband,  shortly  befcre 
his  death,  conveys  all  his  estate  to  his  children,  without  any  valuable  considentioD, 
and  securing  the  possession  to  himself  while  he  lives,  with  the  intent  to  defeat  tbe 
claims  of  the  wife,  tbe  conveyance  will  be  set  aside  as  fraudulent  against  the  wife's 
claim  for  dower  and  for  her  distributive  share  of  his  personal  estate.  Thayer  r> 
Thayer,  14  Vermont,  107.  In  Scotland,  the  widow's  dower,  (called  terct,)  extends 
only  to  the  lands  of  which  the  husband  died  seised.  The  husband  may  alienate  or 
incumber  the  land  during  the  marriage,  and  thereby  defeat  the  dower;  and  thottgfa,u 
against  creditors,  she  is  entitled  only  to  the  use  for  life  of  one  third  of  the  estate,  jet, 
as  against  the  heir,  she  will,  under  circumstances,  be  entitled  to  claim  an  additionil 
aliment  1  Bell's  Com.  67,  59,  60.  So  now,  in  England,  the  husband  may  bar  lus 
wife's  dower  by  alienation  or  devise,  by  statute  of  8  and  4  Wm.  IV.,  sis  see  foA^ 
page  44. 

(a)  Conner  v.  Shepherd,  15  Mass.  164.  Johnson  v.  Perley,  2  N.  Hamp.  56.  Gnl* 
fith's  Register,  tit.  Maine.  White  v.  Willis,  7  Pick.  143.  Mass.  Revised  Statutes  of 
1836,  part  2,  tit.  1,  ch.  60,  sec.  12. 

(6)  Webb  V.  Townsend,  1  Pick.  21. 

(c)  Reed  v.  Morrison,  12  Serg.  &  Rawle,  18.  Shippen,  President,  in  Graff  r.  Smith, 
1  Dallas,  484.    Scott,  v.  Crosdale,  2  Dallas,  127. 

(d)  According  to  the  old  statute  of  1715,  cited  as  part  of  the  Tennessee  statute 
code,  in  1836,  the  mortgage  of  the  husband  did  not  bar  the  widow's  dower,  unless  she 

1  Sale  under  an  assign nient  either  volnntary  or  compulsor)'  for  the  benefit  of  creditors, 
will  not  bar  the  title  to  dower.  Helfrich  v.  Obennyer,  15  Pcnn.  St.  118.  Eberle  r.  Fisher,  18 
Ibid.  626. 
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rould  seem  to  be  subject  generally  to  the  husband's  debts ;  where- 
IS,  in  North  Carolina  and  Indiana,  the  widow's  dower  is  declared 
yj  statute  to  be  paramount  to  the  claims  of  creditors,  (e)^ 

At  common  law,  the  wife  of  a  trustee,  who  had  the  legal  estate 
in  fee,  and  the  wife  of  a  mortgagee,  after  condition  broken,  had  a 
ralid  title  at  law  to  dower ;  for  courts  of  law  looked  only  to  the 
legal  estate.  (/)  To  avoid  this  result,  it  was  the  ancienjt  practice 
in  mortgages  to  join  another  person  with  the  mortgagee  in  the  con- 
reyance,  so  as  by  that  joint  seisin  to  avoid  the  attachment  of  the 
legal  title  of  dower.  (^)  But  a  court  of  equity  considered 
the  equity  of  redemption  *  as  a  right  inherent  in  the  land,  *  48 
srhich  barred  all  persons,  and  it  would  always  restrain  the 
indow  from  prosecuting  her  dower,  if  the  mortgage  had  been  ro- 
ieemed,  or  the  trustee  had  conveyed  the  land  according  to  the 
direction  of  the  cestui  que  trust;  and  it  has  been  long  held,  and  is 
Qow  definitely  settled,  that  the  wife  of  a  trustee  is  not  entitled  to 
i6wer  in  the  trust  estate,  any  further  than  the  husband  had  a  beno- 
Scial  interest  therein ;  ^  and  if  she  attempts  it  at  law,  equity  will 
restrain  her,  and  punish  her  with  costs,  (a)  Nor  is  the  wife  of  a 
oestui  ipie  trust  dowable  in  an  estate  to  which  her  husband  had  only 
m  equitable  and  not  a  legal  title  during  coverture.  It  has,  how- 
ever, been  thought  reasonable,  and  consistent  with  principle,  that  a 
sourt  of  equity  should  apply  the  rules  and  incidents  of  legal  estates 


DBited  in  the  mortgage ;  but  I  should  infer,  from  the  statute  of  1784,  that  she  was 
barred  as  against  the  mortgagee ;  for  she,  bj  that  statute,  takes  her  dower  only  in  the 
lands  whereof  her  husband  "  died  seised  or  possessed,"  and  she  is  only  saved  from  the 
fraudulent  conyeyances  of  her  husband,  made  to  defeat  her  dower.  Statute  Laws  of 
Tennessee,  Caruthers  &  Nicholson,  1836,  pp.  262,  497.  London  t;.  London,  1  Humph. 
(Tenn.)  1,  8.  P. 

(e)  (vriffith's  Register,  h.  t  Frost  o.  Etheridge,  1  Der.  80.  Norwood  v.  Marrow, 
4  Der.  &  Bat.  442.  In  Lidiana,  the  widow  takes  two  thirds  of  the  personal  estate, 
and  one  third  of  the  real  estate,  in  fee,  subject  to  debts,  or  her  usual  dower,  at  her 
option,  and  her  dower  stands  on  the  ground  of  the  common  law.  Berised  Statutes 
of  Indiana,  1888,  pp.  287,  289. 

(/)  Bro.  tit  Dower,  pi.  2.    Perkms,  sec.  892. 

[g)  Cro.  Car.  191. 

(a)  Lord  Hardwicke,  m  Hinton  v.  Hinton,  2  Vesey,  681.  Noel  v,  Jeyon,  2  Free- 
man, 43. 

'  And  see  also  Steuart  v.  Beard,  4  Md.  Ch.  Dec  810.  Lloyd  v.  Conover,  1  Datch. 
[N.  J.)  47. 

1  Thus  when  the  land  was  conyeyed  by  an  absolute  deed  and  the  trust  declared  in  a  bond, 
tha  tnistee*s  widow  had  no  dower.    Gomez  o.  Tradesmen's  Bank,  4  Sandf.  (N.  T.)  102. 
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to  trust  property,  and  give  the  wife  her  dower  m  her  husband's 
equitable  estate.^  But  at  common  law,  the  wife  was  not  dowable 
of  a  use,  and  trusts  are  now  what  uses  were  at  common  law ;  and 
it  is  well  settled  in  the  EngUsh  cases,  that  the  wife  of  a  eeHui  que 
trust  is  not  dowable  in  equity  out  of  a  trust  estate,  though  the  ho^ 
band  is  entitled  to  his  courtesy  in  such  an  estate.  (J)  A  widow  is 
consequently  not  dowable  in  her  husband's  equity  of  redemption  ;* 
and  tliis  anomalous  distinction  is  still  preserved  in  the  English  law, 
from  the  necessity  of  giving  security  to  title  by  permanent  rules. 
This  policy  outweighs  the  consideration  that  would  naturally  be  due 
to  consistency  of  principle.  Sir  Joseph  Jekyll,  in  Banks  v.  Sut- 
tauj  (c)  held  that  the  widow  might  be  endowed  of  an  equity  of 
redemption,  though  tlie  mortgage  in  fee  was  executed  before  the 
marriage,  upon  her  paying  the  third  of  the  mortgage  money,  or 

keeping  down  a  third  of  the  interest,  (ci)  But  the  reason- 
*  44    ing  of  that  learned  judge  did  not  *  prevail  to  establish  his 

doctrine,  and  the  distinction  which  he  suggested  between  the 
case  of  a  trust  created  by  the  husband  himself,  and  a  trust  estate 
which  descended  upon,  or  was  limited  to  him,  has  been  condemned 
by  his  successors  as  loose  and  unsound,  (a)  The  same  rule  pre- 
vails as  to  an  equity  of  redemption  in  an  estate  mortgaged  in  fee  by 
the  husband  before  marriage,  and  not  redeemed  at  his  death.  (5) 


(b)  D'Arcy  v.  Blake,  2  Sch.  &  Lef.  387.  Ray  v,  Pung,  6  B.  &  Aid.  661.  Hamlin 
V.  Hamlin,  19  Maine,  141. 

(c)  2  P.  Wms.  700. 

(d)  The  rule  in  chancery  had  been  yacillating  preriouB  to  that  decision,  though  the 
weight  of  authority  and  the  kuiguage  of  the  courts  were  decidedly  against  the  right 
to  dower.  Colt  v.  Colt,  1  Rep.  in  Chan.  254.  Radnor  v,  Rotheram,  Prec.  in  Ch.  65. 
Bottomley  v.  Fah-fex,  Ibid.  836.  Ambrose  r.  Ambrose,  1  P.  Wms.  321,  were  all  op- 
posed to  Fletcher  v,  Robmson.  cited  in  Prec.  in  Ch.  250,  and  2  P.  Wms.  710. 

(a)  Chaplin  r.  Chaplin,  8  P.  Wms.  229.  Godwin  w.  Winsmore,  2  Atk.  525.  Sir 
Thomas  Clarke,  in  Burgess  v,  Wheate,  1  Blacks.  188.  Dixon  v,  Saville,  1  Bro.  C.C 
826.    D'Arcy  r.  BUke,  2  Sch.  &  Lef.  887. 

(6)  In  Mar}'land,  and  in  the  Maryland  part  of  the  District  of  Columbia,  the  role 
of  the  common  law  prevails,  and  a  widow  is  not  dowable  in  her  husband's  equity  of 
redemption.  Stelle  v.  Carroll,  12  Peters  U.  S.  201.  But  in  England,  by  the  statute 
of  3  and  4  Wm.  IV.  c.  105,  dower  now  attaches  upon  equitable  estates  of  inheritance 
in  possession,  other  than  estates  in  joint  tenancy,  and  upon  lands  in  which  the  bus- 


•  See  Pear  r.  Poay,  2  Rich.  Eq.  409. 

•  In  New  Jersey,  when  the  mortgagee,  after  forfeiture,  acquires  the  equity  of  redemphon 
he  holds  the  estate  under  the  mortgage,  and  is  not  subject  to  dower.  Thompson  «.  Boyd,  1 
Zabr.  (N.J.)67. 
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In  the  United  States,  the  equity  of  the  wife's  claim  has  met  with 
more  gracious  reception;  and  in  Massachusetts,  Connecticut, 
Tew  York,  New  Jersey,  Pennsylvania,  Maryland,  Virginia,  North 
Carolina,  Tennessee,  Alabama,  Mississippi,  Indiana,  and  probably  in 
Qost  or  all  of  the  other  states,  the  wife  is  held  dowable  of  an  equity 
f  redemption  existing  at  the  death  of  her  husband.  ((;)  ^  Though 
he  wife  joins  with  her  husband  in  the  mortgage,  and  though  the 
lusband  should  afterwards  release  the  equity,  the  wife  will  be  en- 
itled,  at  his  death,  to  her  dower  in  the  lands,  subject  to  the 
Qortgage  ;^  and  if  they  are  sold  under  the  mortgage,  then  to  her 
ilaim  as  for  dower  in  the  surplus  proceeds,  if  any  there 
hould  be.  (d)    K,  *  however,  the  mortgage  was  executed  on    *  45 


and,  though  he  had  no  seisin,  was  entitled  to  a  right  of  entry  at  his  death.  On  the 
(ther  hand,  the  wife  is  not  entitled  to  dower  in  lands  sold  by  the  hushand  in  his  life- 
ime,  or  derised  by  will,  or  declared  by  will  to  be  exempt  firom  her  dower ;  and  all 
•rtial  estates  and  interests  created  by  the  husband  by  any  disposition  or  will,  and 
Jl  debts  and  incumbrances  to  which  his  lands  are  liable,  are  declared  to  be  effectual 
igainat  the  claim  of  dower.  A  devise  of  any  estate  in  the  land  to  the  widow,  bars 
ler  dower,  unless  a  contrary  intention  be  declared ;  but  not  a  bequest  of  personal 
state,  unless  an  intention  to  that  effect  be  declared.  These  provisions  leave  tlie 
fife's  dower  completely  in  the  husband's  power,  and  break  in  upon  the  common-law 
ight  of  dower  as  extensively  as  any  of  the  alterations  in  the  laws  of  the  American 
tates. 

(c)  Bird  V.  Gardner,  10  Mass.  864.  Snow  v.  Stevens,  15  n)id.  278.  8  Pick.  481. 
WtJker  V.  Griswold,  6  Ibid.  416.  Fish  v.  Fish,  1  Conn.  659.  Hitchcock  v.  Harring- 
on,  6  Johns.  290.  CoUins  v.  Torry,  7  Ibid.  278.  Coles  v.  Coles,  15  Ibid.  819.  Titua 
K  NeUson,  5  Johns.  Ch.  452.  New  York  Bevised  Statutes,  vol.  i.  740,  sec.  4.  Mont- 
^mery  v.  Bruere,  2  South.  865.  Beed  v.  Morrison,  12  Serg.  &  Rawie,  18.  Heth 
K  Cocke,  1  Rand.  844.  1  Virginia  Revised  Code,  1819.  Mass.  Revised  Statutes  of 
1886.  Revised  Statutes  of  North  Carolina,  c.  121,  1828.  Taylor  v.'  M'Crackin,  2 
Slackf.  (Ind.)  261.  M'Mahan  v,  Kimball,  3  Ibid.  1.  Rutherford  v.  Munce,  Walker 
Miss.)  871.  By  the  New  York  Revised  Statutes,  vol.  ii.  112,  sees.  71,  72;  Ibid.  874, 
lees.  68,  64,  the  wife  has  her  dower  in  the  inheritable  interest  of  the  husband  in  lands 
(Thereof  he  died  seised  of  the  equitable,  but  not  of  the  legal  title.  The  same  in  HU- 
XMs ;  Revised  Laws  of  Illinois,  edit.  1888,  p.  627.  The  same  in  Kentucky ;  6  Dana, 
S)4;  1  B.  Monr.  91.  And  in  Tennessee;  Statute  Laws  of  Tennessee,  1886,  p.  265, 
lod  ^ct  of  1828,  ch.  87. 

{d)  Tabele  v.  Tabele,  1  Johns.  Ch.  45.  Swaine  r.  Ferine,  5  Ibid.  482.  Titus  v. 
^eilson,  5  Ibid.  452.  Peabody  v.  Patten,  2  Pick.  517.  Gibson  v.  Crehore,  5  Ibid.  146. 
Baton  r.  Simonds,  14  Ibid.  98.  Keckley  r.  Keckley,  2  HUl.  Ch.  (S.  C.)  252,  256.  In 
S^ew  York,  if  the  lands  of  a  testator  or  intestate  be  sold  for  the  payment  of  debts,  by 


1  See  Manning  v.  Laboree,  38  Maine,  843;  Hinchman  v.  Stiles,  1  Stockt  (N.  J.)  464. 
*  Although  the  rights  of  mortgagor  and  mortgagee  have  come  to  the  same  person* 
^imonton  v.  Gray,  84  Maine,  50. 
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a  purchase  before  the  marriage,  and  the  husband  releases  the 
equity  after  the  marriage,  his  wife's  right  of  dower  is  entirely  gone ; 
for  it  never  attached,  as  the  mortgage  was  executed  immediately  on 
receiving  the  purchaser's  deed,  (a)  ^    In  the  cases  of  Harrison  y. 
Mdridgcj  and  Barker  v.  Parker^  (V)  the  wife's  interest  in  the  equity 
of  redemption,  in  a  mortgage  executed  by  her  and  her  husband, 
was  held  not  to  be  sold  by  a  sale  of  her  husband's  equity,  under  an 
execution  at  law  against  him  only;   and  the  purchaser  at  the 
sheriff's  sale  took  the  land  subject  to  the  widow's  dower.    These 
cases  present  a  strong  instance  of  the  security  afforded  to  the  wife's 
dower  in  the  equitable  estate  of  her  husband.*    But  if  the  mort- 
gagee in  such  a  case  enters  under  a  foreclosure,  or  after  forfeiture 
of  the  estate,  and  by  virtue  of  his  rights  as  mortgagee,  the  wife's 
dower  must  yield  to  his  superior  title;  for,  as  against  the  tide 
under  the  mortgage,  the  widow  has  no  right  of  dower,  and  the 
equity  of  redemption  is  entirely  subordinate  to  that  title.  •    The 
wife's  dower  in  an  equity  of  redemption  only  applies  in  case  of 


order  of  the  surrogate,  and  the  widow  will  not  accept  of  payment  of  a  sum  in  groM, 
in  lien  of  her  dower  upon  the  lands  sold,  the  surrogate  is  directed  to  set  apart  ooe 
third  of  the  purchase-monej,  to  be  invested  bj  him  in  permanent  secuiitaes,  on  la* 
nual  interest,  and  the  interest  to  be  paid  to  her  during  life.  The  same  payment  or 
investment  is  to  be  made,  with  the  widow's  consent,  in  the  case  of  the  sale  of  infimti' 
estates.    New  York  Revised  Statutes,  vol.  ii.  106,  sees.  36,  37,  45.   Ibid.  196,  sec  181. 

(a)  Jackson  v.  Dewitt,  6  Cowen,  816. 

(6)  2  HaUt  892.    17  Mass.  564. 


1  In  such  a  case,  the  hcnband  has  the  equity  of  redemption  at  the  time  of  the  marriage, 
and  a  wife  is  certainly  entitled  to  dower  in  an  estate  of  that  nature.    It  is  difficult,  therefore, 
to  see  how  a  release  by  the  husband  can  defeat  her  claim.    She  cannot  claim  in  hostility  to 
the  mortgage ;  but  it  would  seem  that  her  situation  is  no  worse  than  if  her  huri>and  had 
given  the  mortgage  for  the  purchase-money  after  marriage,  or  she  had  joined  with  him  in  a 
mortgage  for  some  other  debt.    In  all  these  cases,  the  mortgage  is  paramount  to  dower;  ^ot 
in  all  of  them,  dower  exists  subject  to  the  incumbrance.    A  release  by  the  husband  of  the 
equity  of  redemption,  is  doubtless  equivalent  to  a  foreclosure  as  to  him ;  but  the  widow  will 
be  entitled  to  redeem,  unless  she  has  herself  released  or  been  foreclosed.    Wheeler  v.  Horris, 
2  Bosw.  624;  Denton  v.  Nanny,  8  Barb.  (N.  Y.)  618;  1  Revised  Stotutes  of  New  York,  740, 
sec.  6;  Mills  v.  Van  Voorhis,  28  Barb.  (N.  Y.)  125;  Bell  r.  Mayor  of  New  York,  10  Paige,  49. 
In  the  state  of  New  York,  a  conveyance  and  mortgage  back  for  the  purchase-money  cannot 
be  justly  regarded  as  an  example  of  merely  instantaneous  seisin.    The  mortgage  is  held 
to  be  merely  a  lien  or  security  for  the  purchase-money,  and  the  title  and  seisin  both  vest  in 
the  purchaser.     Vide  Kortright  v.  Cady,  21  N.  Y.  848,  where  the  subject  was  ftdly  cod* 
sidered. 

3  See  also  Woods  9.  Wallace,  10  FoHier,  884;  Brown  v.  Lapham,  8  Cush.  551;  Carter  f. 
Goodin,  8  Ohio  St  75.    But  see  also  Thompson  o.  Boyd,  2  N.J.  548. 

•  Chew  V.  Farmers*  Bank,  9  Gill,  861. 
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redemption  of  the  incumbrance  by  the  husband  or  his  represen- 
tatives, and  not  when  the  equity  of  redemption  is  released  to  the 
mortgagee,  or  conveyed.  (<?)  * 

The  reason  of  the  American  rule  giving  dower  in  equities  of 
redemption  is,  that  the  mortgagor,  so  long  as  the  mortgagee  does 
not  exert  his  right  of  entry  or  foreclosure,  is  regarded  as  being 
legally  as  well  as  equitably  seised  in  respect  to  all  the  world  but 
the  mortgagee  and  his  assigns.^  Even  in  the  view  of  the 
English  courts  of  equity,  the  owner  of  the  *  equity  of  redemp-  *  46 
tion  is  the  owner  of  the  land,  and  the  mortgage  is  regarded 
as  personal  assets,  (a)  The  rule,  in  several  of  die  states,  is  carried 
to  the  extent  of  giving  to  the  wife  her  dower  in  all  trust  estates. 
That  is  said  to  be  the  law  of  New  Jersey,  Pennsylvania,  Maryland, 
Virginia,  Kentucky,  Mississippi,  Ohio,  Illinois,  and  Alabama ;  (5)^ 
but  the  rule  in  those  states  must  be  imderstood  to  be  limited  to 
the  case  of  trusts  in  which  the  husband  took  a  beneficial  interest. 
It  could  not  be  applied  to  trust  estates  in  which  the  husband  was 
seised  in  fee  of  the  dry  technical  title,  by  way  of  trust  or  power,  for 
the  sole  interest  of  others,  (c)    In  all  the  other  states,  except 

(c)  Popkin  r.  Bnmstead,  8  Mass.  491.  Bird  v.  Gardner,  10  Ibid.  864.  Hildreth  v. 
Jones,  13  n>id.  525.  Gibson  t^.  Crehore,  8  Pick.  475,  480,  481.  Jackson  v.  Dewitt,  6 
Cowen,  316.    Van  Dyne  v.  Thajre,  19  Wendell,  162. 

(a)  Brown  v.  Gibbs,  Free,  in  Ch.  97.    Casbome  v.  Scarfe,  1  Atk.  605 

(6)  Sboemaker  i;.  Walker,  2  Serg.  &  Rawle,  554.  Reed  v.  Morrison,  12  Ibid.  18. 
Statutes  of  Virginia,  1785  and  1792.  Miller  v.  Beverly,  1  Hen.  &  Munf.  868.  Clai- 
borne V.  Henderson,  8  Ibid.  322.  Griffith's  Keg.  American  Jurist,  No.  4,  898. 
Lawson  v.  Morton,  6  Dana  (Ken.)  471.  Elmer's  Dig.  147,  note,  where  the  New 
Jersey  case  of  Dennis  o.  Eieman,  in  Chancery,  1829,  is  cited.  The  Statutes  of  Ohio, 
1824,  gives  dower  not  only  in  all  lands  whereof  the  husband  was  seised  as  an  estate 
of  inheritance  during  the  coverture,  but  in  all  his  right,  title,  or  interest  at  tiie  time  of 
his  death,  in  lands  and  tenements  held  by  bond,  article,  lease,  or  other  evidence  of 
daim.  Chase's  Statutes  of  Ohio,  vol.  ii.  1814.  If  the  husband  purchases  land,  takes 
possession,  makes  improvements,  and  pays^  part  of  the  purchase-money  without  deed, 
the  widow  is  entitled  to  dower.    Smiley  v.  Wright,  2  Ohio,  518. 

In  North  Carolina,  on  the  other  hand,  it  is  said  to  have  been  more  than  once 
decided,  that  the  widow  was  not  entitled  to  dower  in  her  husband's  equity.  Hender- 
son J.,  in  1  Dev.  £q.  196. 

(c)  See  Rowton  v.  Rowton,  1  Hen.  &  Munf  92.  In  Alabama,  the  widow  is 
entitled  to  dower  in  lands  held  for  the  use,  or  in  trust  for  the  benefit  of  her  husband. 


♦  The  hn»band*8  assignee,  having  paid  and  discharged  a  mortgage  for  purchase-money 
in  which  the  wife  joined,  cannot  set  it  up  to  bar  her  dower.  Rimyon  v.  Stewart,  12  Barb. 
(N.Y.)867. 

*  See  Henry*8  case,  4  Gush.  267. 

1  Hiitchiuson*s  Miss.  Code,  p.  622.    Illinois  Revised  SUtntes,  1866,  p.  496. 
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those  which  have  been  mentioned,  and  except  Louisiana,  where  tha 
rights  of  married  women  are  regulated  by  the  civil  law,  and  excepi 
also,  Georgia,  where  tenancy  in  dower  is  said  to  be  abolished,  tha 
strict  English  rule  on  the  subject  of  trust  estates  is  presumed  to 
prevail,  ((f)  ^ 

Though  the  wife  be  dowable  only  of  an  equity  of  redemption, 
when  the  mortgage  was  given  prior  to  her  marriage,  or  when  she 
joined  with  her  husband  in  the  mortgage,  she  is,  after  her  hus- 
band's death,  if  she  claims  her  dower,  bound  to  contribute  ratably 
towards  the  redemption  of  the  mortgage.^  If  the  heir  redeems, 
she  contributes  by  paying,  during  life,  to  the  heir,  one  third  of  the 
interest  on  the  amount  of  the  mortgage  debt  paid  by  him,  or  else  a 
gross  sum,  amoimting  to  the  value  of  such  an  annuity,  (e)  *  In 
England,  the  widow  entitled  to  dower  in  an  equity  of  redemption 
in  a  mortgage  for  years,  has  also,  upon  the  same  principles 
*47  applicable  to  that  analogous  case,  the  right  to  redeem,  *  by 
paying  her  proportion  of  the  mortgage  debt,  and  to  hold  OTer 
until  she  is  reimbursed,  (a) 

As  to  the  interest  of  a  widow  of  a  mortgagee^  the  case,  and  the 
principles  applying  to  it,  are  different.  A  mortgage  before  fore- 
closure is  regarded  by  the  courts  in  this  country,  for  most  p^^ 
poses,  as  a  chattel  interest ;  (6)  and  it  is  doubted  whether  the 
wife  of  the  mortgagee,  who  dies  before  foreclosure  or  entry  on 
the  part  of  her  husband,  though  after  the  technical  forfeiture  of  the 
mortgage  at  law  by  non-payment  at  the  day,  be  now,  even  at  law, 


provided  she  would  be  entitled  if  the  estate  was  a  legal  one.    Laws  of  Alabama,  247 
sec.  9.    So,  in  Mississippi.    R.  C.  of  Mississippi,  1824. 

(rf)  In  the  case  of  Robinson  v.  Codman,  1  Sumner,  129,  Judge  Story  held,  at  the 
Circuit  Court  in  Maine,  that  an  estate  held  by  the  husband  in  trust,  was  not  liable  to 
the  dower  of  his  wife.     See  also  Cooper  v.  Whitney,  8  Hill,  101,  S.  P. 

(e)  Swaine  v.  Perine,  5  Johns.  Ch.  482^  Gibson  v.  Crehore,  6  Pick.  146.  Bell  r. 
Mayor  of  New  York,  10  Paige,  49.    House  r.  House,  Id.  169,  vide  infra,  76. 

(a)  Palmes  v.  Danby,  Prec.  in  Ch.  187. 

(6)  Waters  v.  Stewart,  1  Caines  Cases,  47.  Jackson  v.  Willard,  4  Johns.  41.  Hun- 
tington V.  Smith,  4  Conn.  236.    Eaton  v.  Whiting,  8  Pick.  484. 


3  In  Georgia  the  wife  has  dower  in  lands  of  which  the  husband  dies  seised.  Cobb'i 
Digest,  p.  171.  A  widow  cannot  be  endowed  t)f  a  trust  estate  in  Arkansas.  Lenox  e. 
Notrebe,  1  Hemp.  251. 

«  Denton  v.  Nanny,  8  Barb.  (N.  Y.)  618.    Rossiter  r.  Cossit,  16  N.  Hamp.  88. 

*  If  the  admiui.strator  redeems  with  the  assets  for  the  widow's  benefit,  she  will  be  let  ffl 
to  her  dower  without  contribution  at  his  cost.    Hastings  v.  StevenSi  9  Foster,  664. 
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entitled  to  dower  in  the  mortgaged  estate.  The  better  opinion  I 
apprehend  to  be,  that  she  would  not  be  entitled  as  against  the 
mortgagor.  The  New  York  Revised  Statutes  (c)  have  settled  this 
question  in  New  York,  hj  declaring  that  a  widow  shall  not  be 
endowed  of  lands  convejed  to  her  husband  by  way  of  mortgage, 
imless  he  acquired  an  absolute  estate  therein  during  the  mar- 
riage, (d) 

•  In  what  way  dower  will  he  drfeated.  *  48 

Dower  will  be  defeated  upon  the  restoration  of  the  seisin 
under  the  prior  title  in  the  case  of  defeasible  estates,  as  in  the  case 
of  reentry  for  a  condition  broken,  which  abolishes  the  intermediate 
seisin,  (a)  ^  A  recovery  by  actual  title  against  the  husband,  also 
defeats  the  wife's  dower ;  but  if  he  gave  up  the  land  by  default, 
and  collusively,  the  statute  of  Westm.  2,  c.  4,  preserved  the  wife's 
dower,  unless  the  tenant  could  show  affirmatively  a  good  seisin  out 
of  the  husband  and  in  himself.  This  statute,  according  to  Per- 
kins, was  an  affirmance  of  the  common  law.  (V)  The  principle  is, 
that  the  wife  shall  have  dower  of  lands  of  which  her  husband  Was 


(c)  Vol.  i.  741,  sec.  7. 

(d)  Bj  the  abaoluie  ettate,  in  the  revised  code,  more  was  intended  than  the  estate 
which  is  technicallj  absolute  at  law  on  de&ult  of  payment  at  the  day.  I  presume  the 
word  absolute  is  here  to  be  taken  in  the  strongest  sense.  In  Bunyon  v.  Mersereau, 
11  Johns.  534,  it  was  held,  that  the  freehold  was  in  the  mortgagor  before  foreclosure 
or  entry.  If  the  mortgagee  enters  without  foreclosure,  the  fireehold  may  then  be 
shifted  in  contemplation  of  law ;  but  still  the  mortgagee  has  not  an  absolute  estate,  so 
long  as  the  equity  of  redemption  hangs  over  that  estate  and  qualifies  it  According 
to  the  English  law,  the  wife  of  the  mortgagee  would  be  entitled  to  her  dower,  in  such 
a  case,  from  the  heir  of  the  mortgagee,  who  died  in  possession,  though  the  estate  in 
dower  would  be  defeasible,  like  her  husband's  estate,  by  redemption,  on  the  part  of 
the  mortgagor.  The  words  of  the  new  revised  statutes  were  probably  intended  to 
stand  for  an  estate  with  the  equity  of  redemption  finally  fore-closed  and  absolutely 
barred.  Upon  that  construction  the  restriction  has  been  carried  beyond  the  English 
rule,  and,  I  apprehend,  beyond  the  necessity  or  reason  of  the  case. 

(a)  Perkins,  sees.  811,  812,  817. 

(b)  Perkins,  sec.  876.  It  was,  however,  reenacted  in  totidem  verbis,  in  New  York, 
1787.  Laws  of  New  York,  sess.  10,  c.  4,  sec.  4.  And  it  is  in  substance  adopted  and 
enlarged  by  the  New  York  Revised  Statutes,  vol.  i.  74*2,  sec.  16,  which  declare,  tliat 
"  no  judgment  or  decree  confessed  by  or  recovered  against  the  husband ;  and  no 
laches,  defriult,  covin,  or  crime  of  the  husband,  shall  prejudice  the  right  of  his  wife  to 
her  dower  or  jointure,  or  preclude  her  from  tlie  recovery  thereof,  if  otherwise  entitled 
thereto."    See  also  to  S.  P.  Statute  of  Ohio,  1824.    Chase's  Statutes,  vol.  ii.  1815. 


1  Northcut  9.  Whlpp,  12  B.  Men.  66. 

TOL.   IT.  5 
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of  right  seised  of  an  estate  of  inheritance,  and  not  otherwise.    If^ 
therefore,  a  disseisor  die  seised,  and  his  wife  be  endowed,  or  bring 
her  writ  of  dower,  she  will  be  defeated  of  her  dower  on  recoYery 
of  the  lands,  or  upon  entry  by  the  disseisee,  (js)  ^    And  the  sound 
principle  of  making  the  title  to  dower  rest  upon  the  husband's 
right,  is  carried  so  far  as  to  allow  the  wife  to  falsify  even  a  recov- 
ery against  her  husband,  upon  trial,  provided  the  recovery  was 
upon  some  other  point  than  the  abstract  question  of  right,  (i) 
But  under  the  complicated  modifications  of  seisin,  contemplated 
in  the  ancient  law,  and  which  are  collected  and  digested  by  Per- 
kins, in  his  excellent  repository  of  the  black-letter  learning  of  the 
Year  Books,  tlie  seisin  of  the  husband  was  sometimes  defeated  83 

as  to  bar  dower,  though  the  right  remained  in  him;  and 
*  49    in  other  *  cases  the  dower  would  be  preserved,  though  tiie 

seisin  was  defeated,  by  reason  of  some  prior  distinct  seisin 
which  had  attached  in  the  husband,  (a)^ 

If  the  husband  be  seised  during  coverture  of  an  estate  subject 
to  dower,  the  title  will  not  be  defeated  by  the  determination  of 
the  estate  by  its  natural  limitation;  for  dower  is  an  incident 
annexed  to  the  limitation  itself,  so  as  to  form  an  incidental  part 
of  the  estate  limited.  It  is  a  subsisting  interest  implied  in  the 
limitation  of  the  estate.  Tims,  if  the  tenant  in  fee  dies  without 
heirs,  by  which  means  the  land  escheats ;  or  if  the  tenant  in  tail 
dies  without  heirs,  whereby  the  inheritance  reverts  to  the  donor;* 
or  if  the  grantee  of  a  rent  in  fee  dies  without  heirs ;  yet,  in  all 
these  cases,  the  widow's  dower  is  preserved.  (6)  By  the  rules  of 
the  common  law,  dower  will  determine,  or  be  defeated,  with  the 
determination  of  the  estate,  or  avoidance  of  the  title  of  the  husband 
by  entry  as  for  a  condition  broken,  or  by  reason  of  a  defectiTe 

(c)  Litt.  sec.  898.    Co.  Lit.  240,  b.    Barkshire  ».  Vanlore,  Winch,  77. 

(d)  Perkins,  sec.  881. 

(o)  Perkins,  sees.  879,  880.    Park  on  Dower,  148. 

(6)  Bro.  tit.  Tenures,  pi.  88,  tit.  Dower,  pi.  86.    Faine's  case,  8  Co.  84.    Jeuk 
Cent  1,  case  6,  p.  5. 


>  The  result  is  the  same  if  one  holding  adversely  conveys  to  the  rightftil  owner  befix* 
the  end  of  the  period  of  limitation.    Poor  r.  Horton,  16  Barb.  (N.Y.)  486. 

^  So  dower  will  be  defeated  by  a  sale  of  real  estate  after  the  marriage,  under  an  execu- 
tion, upon  a  judgment  recovered  against  the  husband  before  the  marriage.  Queen  Anne's 
County  V.  Pratt,  11  Md.  6. 

>  Smith's  Appeal,  28  Penn.  St  9. 
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le.*  So,  dower  will  be  defeated  by  the  operation  of  collateral 
litatwM^  as  in  the  case  of  an  estate  to  a  man  and  his  heirs  so 
ig  as  a  tree  shall  stand  ;  or  in  the  case  of  a  grant  of  laud  or  rent 
A.  and  his  heirs  till  the  building  of  St.  Paul's  church  is  finished, 
d  the  contingency  happens,  (js)  Whether  dower  will  be  defeat- 
by  a  conditional  limitationy  created  by  way  of  shifting  use  or 
ecutoiy  devise,  is  hitherto  an  unsettled  and  vexed  question, 
"gely  discussed  in  the  books,  ((f)  The  estate  of  the  husband 
in  a  more  emphatical  degree,  overreached  and  defeated 
)y  the  taking  effect  of  the  limitation  over,  on  these  condi-  *  50 
»nal  limitations,  than  in  the  case  of  collateral  limitations ; 
d  the  ablest  writers  on  property  law  are  evidently  against  the 
thority  of  the  case  of  Buckworth  v.  ThirkeUy  and  against  the 
^t  of  the  dowress  when  the  fee  of  the  husband  is  determined  by 
ecutory  devise  or  shifting  use.  (a) 

As  a  general  principle,  it  may  be  observed,  that  the  wife's  dower 
liable  to  be  defeated  by  every  subsisting  claim  or  incumbrance 
law  or  equity,  existing  before  the  inception  of  the  title,  and 
lich  would  have  defeated  the  husband's  seisin.^  An  agreement 
the  husband  to  convey  before  dower  attaches,  will,  if  enforced 
equity,  extinguish  the  claim  to  dower.*  In  equity,  lands  agreed 
be  turned  into  money,  or  money  into  lands,  are  considered  as 
at  species  of  property  into  which  they  were  agreed  to  be  con- 


(c)  Jenk.  Cent,  supra,    Preston  on  Abetracts  of  Title,  toI.  iii.  878.    Butler's  note, 
0,  to  Co.  Lit.  241,  a. 

(</)  The  cases  of  Sammes  v.  Payne,  1  Leon,  167.    Gouldsb.  81.    Flavill  v.  Ven 
ce,  Viner's  Abr.  vol.  ix.  217,  F.  pi.  1.    Sumner  v.  Partridge,  2  Atk.  47,  and  Buck- 
vth  r.  Thirkell,  8  Bos.  &  Pull.  652,  n,  are  ablj  reviewed  by  Mr.  Park;   and  the 
ler  case,  though  decided  bj  the  K.  B.  in  the  time  of  Lord  Mansfield,  after  two. 
ccessive  arguments,  is  strongly  condemned,  as  being  repugnant  to  settle  distinctions 

this  abstruse  branch  of  law. 

(a)  Butler's  note,  170,  to  Co.  Lit.  241,  a.    Sugden  on  Powers,  888.    Preston  on 
twtracts  of  Title,  vol.  iii.  872.    Park  on  Dower,  168-186. 


•  Beardtlee  v.  Beardslee,  6  Barb.  (N.  T.)  824. 

I  Brown  v.  Williams,  81  Mame,  408.  Clough  v.  Elliott,  8  Foster,  182.  M^Clore  v. 
UTis,  12  B.  Mod.  261.    Stribling  v.  Ross,  16  ni.  122. 

s  Rawlings  v.  Adams,  7  Md.  2(f.  Firestone  «.  Firestone,  2  Ohio  St  415.  Bowie  «. 
Try,  8  Md.  Ch.  Dec.  859.  And  so  of  a  conveyance  before  marriage,  although  in  fraud  of 
iditors.  Whithed  v.  Mallony,  4  Gush.  188.  But  a  conveyance  by  the  husband,  just 
fore  marriage,  to  his  sons,  without  consideration,  and  kept  secret  until  after  the  marriage, 
IS  held  not  to  bar  dower.    Cranson  «.  Cranson,  4  liich.  280. 
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verted ;   and  the  right  of  dower  is  regulated  in  equity  by  the 
nature  of  the  property  in  the  equity  view  of  it.  (6) 

in.    How  dower  may  he  barred. 

Dower  is  a  title  inchoate,  and  not  consummate  till  the  death  of 
the  husband ;  but  it  is  an  interest  which  attaches  on  the  land  as 
soon  as  there  is  the  concurrence  of  marriage  and  seisin.^  It  maj 
be  extinguished  in  various  ways,  though  the  husband  alone,  ao* 
cording  to  the  common  law,  cannot  defeat  it  by  any  act  in  the 
nature  of  alienation  or  charge,  without  the  assent  of  his  wife, 
given  and  proved  according  to  law ;  and  this  is  now  the 
•  51  declared  statute  law  of  New  York,  (c)  *  *  If  the  husband 
and  wife  levy  a  fine,  or  suffer  a  common  recovery,  the  wife  is 
barred  of  her  dower,  (a)  This  was  until  lately  the  only  regular 
way,  in  the  English  law,  of  barring  dower,  after  it  has  duly 
attached ;  but  now,  by  the  statute  of  3  and  4  Wm.  IV.  c.  105, 
power  is  given  to  the  husband  in  various  ways,  in  his  discretion, 
to  bar  his  wife's  right  of  dower,  as  by  conveyance  in  his  lifetime, 
by  devise,  or  by  his  declaration  by  will  that  his  lands  shall  be 
exempt  from  her  dower.  (6)  A  devise  in  fee,  by  will,  to  a  wife, 
with  a  power  of  disposition  of  the  estate,  would  not  enable  her  to 
convey,  without  a  fine,  for  the  power  would  be  void,  as  being 
inconsistent  with  the  fee.  (e)  But  other  ingenious  devices  have 
been  resorted  to,  in  order  to  avoid  the  troublesome  lien  of  dower. 

K  an  estate  be  conveyed  to  such  uses  as  the  purchaser  by  deed 
or  will  should  appoint,  and  in  default  of  appointment  to  the  pur- 


(6)  Greene  v.  Greece,  1  Ham.  Ohio,  249.  In  that  case  the  subject  is  ably  dii* 
cussed ;  and  the  whole  volume  is  evidence  of  a  very  correct  and  enlightened  ad- 
ministration of  justice,  in  equity  as  weU  as  in  law.  Coster  v.  Clarke,  8  Edw.  Ch. 
437. 

(c)  New  York  Revised  Statutes,  vol.  i.  742,  sec.  16. 

(a)  Lampet's  case,  10  Co.  49,  b.    Bare  t;.  Snow,  Flowd.  604. 

(6)  See  ante,  p.  44,  note. 

(c)  Goodill  V.  Brigham,  1  Bos.  &  Pull,  192. 


*  This  inchoate  right,  being  a  mere  contingency  and  not  a  part  of  the  marriage  contract, 
18  wholly  divested  when  land  is  taken,  by  a  municipal  corporation,  upon  payment  of  the 
valae  to  the  owner,  according  to  law.  Moore  v.  Mayor  of  New  York,  4  Scld.  110.  Me- 
lizst'8  Appeal,  17  Penn.  St  449.    Weaver  r.  Gregg,  6  Ohio  St  647. 

<  As  to  deeds  fhiudulently  made  to  defeat  dower,  Rowland  v.  Rowland,  8  Sneed,  MS. 
Also  see  Jenny  o.  Jenny,  24  Vermont,  824. 


LEG.  LT.]  OF  BEAL  PBOPEBTT.  58 

i^haser  in  fee,  it  is  settled  that  the  estate  vests  in  the  purchaser  as  a 
qualified  fee,  subject  to  be  divested  by  an  exercise  of  the  power, 
(for  the  power  is  not  merged  in  the  fee,)  and,  consequently,  dower 
attaches.  It  has  been  a  questionable  point,  whether  the  subsequent 
exercise  of  the  power,  as  being  a  prior  or  paramount  right,  would 
Dot  dislocate  and  carry  with  it  the  dower  of  the  purchaser's  wife. 
The  better  opinion  is,  that  the  dower  is  defeated  by  the  execution 
of  the  power ;  and  yet,  in  order  the  more  certainly  to  prevent  it, 
the  conveyancers  have  limited  the  land  to  the  use  of  the  pur- 
chaser's appointee,  and,  in  default  of  the  appointment,  to  his  use 
for  life,  and  then  to  the  use  of  his  heirs  in  fee.  Here  it  does  not 
require  the  power  of  appointment  to  bar  the  dower ;  and  yet  the 
whole  estate  is  completely  in  the  purchaser's  power,  (d)  A  more 
sure  way  to  bar  the  dower,  was  by  the  introduction  of  a  trustee 
into  the  conveyance,  and  limiting  the  lands  to  such  persons  as  the 
purchaser  should  appoint;  and  in  default  of,  and  until  such 
appointment,  to  the  purchaser  for  life ;  and  in  case  his  wife 
should  survive  him,  then  to  B.  and  his  heirs  during  the  *  life  *  52 
of  his  wife,  in  trust  for  the  purchaser's  heirs  and  assigns, 
with  remainder  to  the  heirs  of  the  purchaser  in  fee.  (a)  But  h«re 
a  very  vexatious  question  arose,  whether  the  trustee  must  be  a 
party  to  the  conveyance  from  the  purchaser ;  and  eminent  counsel 
have  given  different  opinions  on  the  subject.  (6)  In  this  country 
we  are,  happily,  not  very  liable  to  be  perplexed  by  such  abstruse 
questions  and  artificial  rules,  which  have  incumbered  the  subject 
of  dower  in  England  to  a  grievous  extent.  Even  in  those  states 
where  the  right  of  dower,  as  at  common  law,  exists  in  full  force, 
the  easy  mode  and  familiar  practice  of  barring  dower  by  deed, 
supersedes  the  necessity  of  the  ingenious  contrivances  of  English 
counsel.    Bather  than  have  the  simplicity  and  certainty  of  our 


{d)  Butler's  note,  119,  to  Co.  Lit.  216,  a,  and  note  880,  to  Co.  Lit.  879,  b.  Gil- 
bert on  Uses,  hj  Sugden,  821,  note.  Feame  on  Benudnders,  vol.  i.  847,  note.  Park 
on  Dower,  c.  5,  pp.  85, 187, 188.  Lord  Eldon,  in  MaundreU  v.  Maundrell,  10  Yesej, 
258,265,266.    Heath  J.,  in  8  md.  657. 

(a)  Butler's  note,  880,  to  Co.  Lit  lib.  8. 

{b)  Park  on  Dower,  98-99,  has  given  us  the  conflicting  opinions  of  such  distin- 
guished and  largely  experienced  conveyancing  counsel  as  Mr.  Marriott,  Mr.  Wilbra- 
ham,  Mr.  Booth,  and  Mr.  Filmer,  who  flourished  in  the  middle  of  the  last  century ; 
and  be  adds  as  his  0¥m  opinion,  that,  strictly  speaking,  a  purchaser  is  entitled  to  the 
ooDcnrrence  of  the  trustee,  in  every  case  in  which  that  trustee  is  sui  juris,  and  can 
coovey  without  the  expense  of  a  flne,  or  an  order  in  chancery. 

5* 
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jurisprudence  destroyed  by  such  mysteries,  it  would  be  wiser  to 
make  dower  depend  entirely  upon  the  husband's  seisin  in  his  own 
right,  and  to  his  own  use,  of  an  estate  in  fee-simple,  pure  and 
absolute,  without  any  condition,  limitation,  or  qualification  what- 
soever annexed. 

The  statute  of  Westm.  2, 13  Edw.  I.,  made  adultery  in  the  wife, 
^accompanied  with  elopement,  a  forfeiture  of  dower  by  way  of 
penalty ;  but  reconciliation  with  the  husband  would  reinstate  the 
wife  in  her  right.^    The  statute  was  reenacted  in  New  York,  in 

1787,  and  has  imdergone  a  very  material  modification  in  the 
*  53    new  revised  code.  (<?)    The  same  provision  *  was  made  by 

statute  in  Connecticut ;  and  there  is  so  much  justice  in  it, 


(c)  Laws  of  New  York,  seas.  10,  c.  4,  sec.  7.    Kew  York  Reyised  Statutes,  toL  I 
741,  sec.  8.    The  statute  of  1787,  barred  the  wife  of  dower  who  eloped  and  lired  with 
an  adulterer,  imlesa  her  husband  was  subsequentlj  reconciled  to  her.    The  new 
revised  statutes  have  abridged  this  ancient  bar,  by  confining  it  to  cases  of  a  diMolor 
tion  of  the  marriage  contract;  or  else  making  it  to  depend  on  conyiction  of  adultery 
in  a  suit  bj  the  husband  for  a  divorce.    It  is  declared  that  "in  case  of  divorce  dis- 
solving the  marriage  contract  for  the  misconduct  of  the  wife,  she  shall  not  be  en- 
dowed."   See  vol.  i.  741.    Upon  this  provision  it  may  be  observed,  that  in  esse  oft 
divorce  a  vinculo,  dower  would  cease,  of  course,  and  no  such  statute  provision  wii 
necessary ;  and  if  there  should  be  no  divorce,  or  the  husband  should  die  before  be 
had  time  or  the  means  to  obtain  it,  the  adulteress  could  sue  for  and  recover  bet 
dower.    It  is  difficult  to  know  what  is  exactly  meant  here  by  the  miaeonduel  of  the 
wife.    It  is  much  too  vague  and  general  to  be  the  ground  of  such  a  penal  forfeiture. 
In  a  subsequent  branch  of  the  Revised  Statutes,  (see  vol.  ii.  146,  sec.  48,)  it  Lb  de- 
clared that  if  the  wife  be  convicted  of  adultery,  in  a  suit  for  divorce  brought  hj  the 
husband,  she  forfeits  her  right  of  dower.    The  word  misconduct  must  then  have  soid6 
other  meaning,  and  apply  to  some  other  offence  than  adultery.    Marriages  are  to  be 
dissolved  by  the  chancellor,  when  made  within  the  age  of  consent,  or  when  a  former 
husband  or  wife  is  living,  or  when  one  of  the  parties  is  an  idiot  or  lunatic,  or  the 
consent  of  one  of  the  parties  was  obtained  by  force  or  firaud,  or  causa  impoientia.   New 
York  Revised  Statutes,  vol.  ii.  142,  148,  144.    It  is  uncertam  how  &r  the  term  mif- 
conduct  applies  to  these  several  causes  of  divorce,  so  directly  as  to  work  a  forfeiture  of 
dower.    But  in  feet  there  was  no  need  of  the  provision ;  for  as  the  law  always  stood, 
if  the  dowress  was  not  the  wife  at  the  death  of  the  hudnind,  her  claim  of  dower  fell  to 
the  ground.    The  provision  seems  to  be  absolutely  useless ;  and  it  ought  to  be  added, 
in  justice  to  the  revisers,  that  the  bill,  as  originally  reported  by  them,  contained  on 
this  point,  the  provision  and  tlie  language  of  the  old  law.    It  would  have  been  safer 
and  wiser  to  have  retained  the  plain,  blunt  style  of  the  old  law,  and  confined  the  loss 
of  dower  to  a  conviction  of  adultery ;  or  else  to  have  defined  in  precise  terms  the 
additional  ofience,  if  any,  which  was  to  destroy  the  dower. 


1  Adultery  of  the  wife  bars  dower,  although  she  were  previously  driven  to  leave  her  hiii« 
band  by  his  cruelty.    Woodward  v.  Dowse,  10  C  B.  (N.  S)  722. 
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that  an  adulterous  elopement  is  probably  a  plea  in  bar  of  dower  in 
all  the  states  in  the  Union  which  protect  and  enforce  the  right  of 
dower,  (a)  ^  New  York,  however,  is  to  be  considered  an  excep- 
tion to  this  remark ;  for,  hj  the  Beyised  Statutes,  the  wife  only 
forfeits  her  dower  in  cases  of  divorce  a  uineulo  for  miscon- 
duct, or  on  conviction  *  of  adultery,  on  a  bill  in  chancery  *  54 
by  the  husband  for  a  divorce ;  and  every  plea  of  elopement 
in  bar  of  dower  would  seem  to  be  annihilated.^ 

A  divorce,  a  vinculo  matrimonii^  bars  the  claim  of  dower ;  for 
to  entitle  the  party  claiming  dower,  she  must  have  been  the  wife 
at  the  death  of  the  husband.  (5)  ^  But  in  case  of  such  a  divorce 
for  the  adultery  of  the  husband,  it  is  provided  in  the  statute  law  of 
those  states  which  authorize  the  divorce,  that  a  right  of  dower  sl^all 
be  preserved,  or  a  reasonable  provision  be  made  for  the  wife  out 
of  the  husband's  estate,  by  way  of  indemnity  for  the  loss  of  her 
dower,  and  of  her  husband's  protection,  (c)    The  wife  may  also  bo 

(a)  Swift't  Digest,  vol.  i.  86.  Dane's  Abr.  toI.  It.  672,  676.  Cogswell  v.  Tibbetts, 
8  N.  Hamp.  41.  Statute  of  Ohio,  Jan.  26,  1824,  sec.  6.  Revised  Laws  of  Illinois, 
1883.  Bat  in  Hethrington  v,  Graham,  6  Bingham,  135,  adultery  is  deemed  a  bar  to 
dower,  though  the  wife  does  not  elope  with  the  adulterer.  It  will  bar  her  dower,  if  she 
leayes  her  husband  Toluntarily,  and  afterwards  lives  in  adultery.  The  Revised  Stat- 
utes of  Connecticut  of  1821,  give  dower  to  every  married  woman  living  with  her 
husband  at  his  death,  or  absent  bjf  his  consent,  or  defauU,  or  by  inevitable  accident.  An 
adulterous  elopement  will  of  course  exclude  her.  In  New  Jersey,  a  decree  of  divorce, 
a  vineulo,  for  the  fault  of  the  wife,  forfeits  her  dower.  So  does  a  voluntary  elopement 
with  an  adulterer,  or  consent  to  a  ravisher,  bar  her  of  dower  and  jointure,  unless  her 
husband  be  voluntarily  reconciled  to  her,  and  suffer  her  to  live  with  him.  £lmer*s 
Dig.  145.  In  Ohio,  it  has  been  adjudged  that  a  decree  of  divorce  in  another  state, 
fbr  wilful  abandonment  of  the  husband  by  the  wife,  was  no  bar  to  her  right  of  dower 
in  lands  lying  in  the  state  of  Ohio.    Mansfield  v,  Mclntyre,  1  Wilcox,  27. 

(6)  2  Blacks.  Comm.  180. 

(c)  New  York  Revised  Statutes,  vol.  ii.  146,  sec.  45.  Wait  v.  Wait,  4  Comst.  95. 
Connecticut  Statutes,  180,  tit  Dower.  Mass.  Statutes,  1785,  c.  69.  Statutes  of  Ohio, 
Jan.  7th,  1824.  The  same  statute  confines  the  bar  by  divorce,  to  that  arising  from 
the  aggression  of  the  wife.    Mass.  Revised  Statutes,  1886,  part  2;  tit.  7,  c.  76,  sec.  82. 

1  See  Walters  9,  Jordan,  18  Ired.  Law,  861;  Virginia  Code,  1849,  ch.  110,  \  7;  Revised 
Code  of  North  Carolina,  p.  608. 

1  See  Revised  SUtutes  of  New  York,  4  ed.,  Part  2,  ch.  1,  §  8,  ch.  8,  §  52.  Cooper  «.  Whit- 
ney, 8  mil,  96.    The  same  mle  prevails  in  Massachusetts,  2  Allen,  45. 

s  Code  of  Alabama,  1852,  §  1974.  Whitsell  v.  Mills,  6  (Porter)  Ind.  229.  And  it  is  im- 
material whether  the  divorce  be  legislative  or  judicial.  Levins  v.  Sleator,  2  Greene  (Iowa), 
604;  or  for  the  adultery  of  the  husband.  Wait  v.  Wait,  4  Barb.  (N.T.)  192.  By  laws  of 
Maine  of  18S8,  ch.  142,  a  woman  divorced  fVom  her  husband  because  of  his  drunkenness,  is 
dowable  in  his  estate.  But  it  was  held  in  Curtis  v.  Hobart,  41  Maine,  280,  that  this  statuts 
hss  BO  affect  upon  lands  conveyed  by  the  husband  before  its  enactment 
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barred  of  her  dower  by  having  a  jomt  estate,  usually  denominated 
a  jointure^  settled  upon  her  and  her  husband,  and  in  case  of  his 
death,  to  be  extended  to  the  use  of  the  wife  during  her  life.    The 
jointure,  in  tlie  English  law,  is  founded  on  the  statute  of  27  Hen. 
VIU.  c.  10 ;  and  its  provisions  have  been  very  extensively  incorpo- 
rated into  the  law  of  this  country.    It  must  take  effect  immediately 
on  the  death  of  the  husband ;  and  must  be  for  the  wife's  life,  and 
be  made  and  declared  to  be  in  satisfaction  of  her  whole  dower,  (d)* 
If  the  jointure  be  made  before  marriage,  it  bars  the  dower ;  but  if 
made  after  marriage,  the  wife,  on  the  death  of  her  husband,  has 
her  election  to  accept  of  the  jointure,  or  to  renounce  it,  and  apply 
for  her  dower  at  common  law ;  and  if  she  be  at  any  time  lawfully 
evicted  of  her  jointure,  or  any  part  of  it,  she  may  repair  the  loss  or 
deficiency  by  resorting  to  her  right  of  dower  at  common  law. 
Under  the  English  law,  adultery  is  no  forfeiture  of  the  jointure,  or 

of  articles  of  agreement  to  settle  a  jointure,  though  it  be  a 
•  55    bar  to  dower ;  *  and  the  distinction  depends  upon  a  positive 

provision  by  statute  for  the  one  case,  and  none  for  the 
other,  (a) 

It  was  a  rule  of  law  deduced  from  the  statute  of  27  Hen.  Vill., 
making  a  jointure  a  bar,  that  the  settlement,  to  be  a  bar  of  dower, 
must  be  to  the  wife  herself,  and  not  to  any  other  person  in  trust  for 
her,  provided  the  estate  remains  in  the  trustee.  (V)  A  conveyance 
to  trustees,  for  the  use  of  the  wife  after  her  husband's  death,  is,  in 
point  of  law,  no  jointure ;  but  ^uch  a  settlement,  if  in  other  respects 
good,  will  be  enforced  in  chancery  as  an  equitable  bar  of  dower; 
and  courts  of  equity  have  greatly  relieved  the  parties  from  the  strict 
legal  construction  given  to  the  English  statute,  (c)  It  has  also 
been  settled,  after  great  discussion  in  the  English  House  of  Lords, 


(d)  Co.  Litt.  86,  b.    Yernon's  case,  4  Co.  1. 

(a)  Sidney  v.  Sidney,  8  P.  Wms.  269.  Blount  v.  Winter,  cited  in  note  to  8  Id.  277. 
The  master  of  the  RoUs,  in  Seagrave  v.  Seagrave,  13  Vesey,  448.  Jointure,  by  the 
New  York  Revised  Statutes,  vol.  i.  742,  sec.  15,  is  forfeited  in  the  same  cases  in  which 
dower  is,  and  consequently  adultery  forfeits  it ;  and  the  same  prorision  is  in  the  Tvt- 
ginia  Act  of  1792,  concerning  jointures  in  bar  of  dower. 

(6)  Co.  Litt.  86,  b. 

(c)  Lord  Hardwicke,  in  Hervey  t;.  Hervey,  1  Atk.  562,  668.  Jordan  v.  Savage, 
Bacon's  Abr.  tit.  Dower  and  Jointure,  c.  8. 


*  See  Levering  o.  Heighe,  2  Md.  Ch.  Dec.  81. 
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the  case  of  ^Drury  v.  Drwry^  and  in  New  York,  in  McCartee  v. 
jifer,  that  a  jointure  on  an  infant  before  coverture,  bars  her  dower, 
»twithstaiiding  her  infancy,  on  the  ground  of  its  being  a  provision 

the  husband  for  the  wife's  support.^  It  was  considered  to  be  a 
r,  a  pravisiane  virij  and  not  ex  contractu  ;  and  the  assent  of  the 
fe  'was  held  not  to  be  an  operative  circumstance,  though  the  ante- 
Lptial  contract  was,  in  that  case,  executed  by  the  infant  in  the 
esence  of  her  guardian,  (cf)  An  equitable  jointure,  or  a  compe- 
at  and  certain  provision  for  the  wife,  in  lieu  of  dower,  if  assented 

by  the  father  or  the  guardian  of  the  infant  before  marriage,  will 
so,  in  analogy  to  the  statute,  constitute  an  equitable  bar.  (e) 
at  the  conveyance  before  marriage  of  an  estate  to  the  wife, 

continue  during  widowhood,  by  way  of  jointure,  *  or  if  *  56 
ade  to  depend  on  any  other  condition^  will  not  bar  her 
3wer,  even  if  she  be  an  adult,  unless,  when  a  widow,  she  enters 
ad  accepts  the  qualified  freehold.  The  legal  or  equitable  provi- 
lons  must  be  a  fair  equivalent  to  the  dower  estate,  to  make  it  abso- 
utely  binding  in  the  first  instance,  (a)  ^ 


{d)  Earl  of  Buddnghamshire  v.  Dnirj,  6  Bro.  P.  C.  570.  2  Eden,  89.  4  Bro. 
C.  C.  606,  note,  S.  C.  Caruthen  v.  Canithera,  4  Ib|^.  600.  McCartee  t;.  Teller,  2 
Piige,  511.  8  Wendell,  267,  8.  C.  See  also  supra,  Com.  vol.  ii.  243,  S.  P.  In  Ohio, 
the  more  jnst  rule  is  adopted,  that  if  the  jointure  was  made  when  the  wife  was  an 
in&nt,  or  after  marriage,  she  has  her  election  after  her  husband's  death,  to  waive  her 
jmntnre  and  demand  her  dower.  Statute  of  Ohio,  1824.  The  same  statute  secures 
her  from  loss  or  eviction  of  her  jointure,  according  to  the  provision  of  27  Henry  VIII. 
Chaae't  Statutes  of  Ohio,  vol.  ii.  1816.  The  assistant  vice-chancellor,  in  Temple  v, 
Hawlej,  1  Sandf.  Ch.  158,  after  a  very  elaborate  and  able  examination  of  cases, 
a4jiidged  that  a  female  infant  could  not  bind  her  real  estate  by  a  marriage  settlement 
absolutely,  but  might  avoid  it  after  she  came  of  age,  if  sole. 

(«)  Corbet  v.  Corbet,  1  Sim.  &  Stu.  612.    McCartee  v.  Teller,  2  Paige,  511. 

(a)  McCartee  v.  Teller,  2  Paige,  511.  An  adult  female  cannot  contract  before 
marriage  to  relinquish  her  dower  without  due  compensation.  Neither  a  court  of  law 
or  equity  will  tolerate  such  a  contract.  Power  v.  Shell,  1  MoUoy,  296.  In  Georgia, 
the  role  of  the  ancient  English  law  la  retained,  that  if  the  wife  sell  or  give  in  fee, 
or  fbr  a  term  of  life  her  dower  land,  she  forfeits  the  same,  and  the  heir  or  rever- 
sioner may  enter.  Hotchkiss's  Code,  p.  486.  But  after  dower  has  been  duly  assigned 
and  set  off,  (but  not  before,)  the  widow  may  sell  and  convey  her  life  interest  14 
Ohio,  520. 


1  See  Levering  v.  Heigbe,  2  Md.  Ch.  Dec.  81. 

*  And  an  antenuptial  contract  for  an  annuity  or  other  provision  by  will  must  be  fully  per- 
Ibrnw-sd  in  order  to  bar  the  widow  of  her  dower.  Sheldon  v.  Blias,  4  Selden,  81.  See  also, 
Tincent  r.  Spooner,  2  Cosh.  467 ;  Ellicott  v.  Hosier,  11  Barb.  (N.Y.)  674 ;  Blackmon  o.  Black- 


58  OF  HEAL  PBOPEBTT*  [PABT  TL 

In  New  York,  the  statute  of  27  Hen.  VJLLl.,  conceOming  jointures, 
was,  in  1787,  adopted  verbatim  ;  (li)  but  it  has  been .  altered  and 
improved  by  the  new  revised  statutes ;  and  the  principle  in  equity, 
allowing  jointures  to  exist  also  by  conveyance  of  lands  to  a  trustee, 
in  trust  for  the  wife,  has  been  introduced  into  the  statute  law,  which 
provides,  that  if  ^^  an  estate  in  lands  be  conveyed  to  a  person  and 
his  intended  wife,  or  to  such  intended  wife  alone,  or  to  any  other 
person  in  trust  for  such  person  and  his  intended  wife,  or  in  trust 
for  such  wife  alone,  for  the  purpose  of  creating  a  jointure  for  sach 
intended  wife,  and  with  her  assent,  such  jointure  shall  be  a  bar  to 
any  right  or  claim  of  dower,  &c. ;  and  the  evidence  of  the  assent 
of  the  wife  shall  be,  by  her  becoming  a  party  to  the  conveyance,  if 
of  age,  and,  if  an  infSemt,  by  her  joining  with  her  feither  or  guardian 
therein."  (<?)     . 

The  statute  of  27  Hen.  VILL.  further  provided,  that  if  the  setfle- 
ment  in  jointure  was  made  after  marriage,  the  wife  should  have  her 
election,  if  she  survived  her  husband,  to  take  it  in  lieu  of  dower; 
or  to  reject  it,  and  betake  herself  to  her  dower  at  common  law. 
So,  if  she  was  fairly  evicted  by  law  from  her  jointure,  or  any  part 
of  it,  the  deficiency  was  to  be  supplied  from  other  lands,  whereof 
she  would  have  been  otherwise  dowable.  Both  of  these  provisions 
formed  a  part  of  the  statute  of  New  York,  in  1787,  and  they  have 
probably  been  adopted  in  all  the  states  where  the  law  of  jointure 
in  bar  of  dower  has  been  introduced,  ((f) 

(6)  Laws  of  New  York,  seas.  10,  c.  4,  sec.  8. 

(c)  New  York  Revised  Statutes,  vol.  i.  741,  sees.  9, 10.  In  StiUej  r.  Folger,  U 
Ohio,  610,  a  reasonable  antenuptial  agreement,  settling  property  on  the  wife,  wu 
enforced  in  equity,  as  an  equitable  jointure  in  bar  of  dower,  or  a  complete  equitable 
estoppel  to  the  claim  of  dower.  The  doctrine  was  elaborately  discussed  by  counael, 
and  the  court  gave  a  very  liberal  construction  to  such  agreement,  as  forming  a  good 
equitable  jointure. 

{d)  The  provisions  of  the  statute  of  27  Henry  Vlll.  have  always  been  in  force  in 
Massachusetts.  Hastings  t;.  Dickinson,  7  Mass.  158.  They  have  been  incorporated 
into  the  Massachusetts  Revised  Statutes  of  1886.  And  they  have  been  esentially  reeih 
acted  in  Connecticut,  though  there  the  jointure  may  consist  of  personal  as  well  as  reil 
estate.  Swift's  Dig.  vol.  i.  86.  Revised  Statutes  of  Connecticut,  1821.  So,  in  To- 
ginia,  if  the  widow  be  evicted  of  her  jointure,  she  has  still  a  right  to  claim  her  dower. 
Ambler  t;.  Norton,  4  Hen.  &  Munf  28.  The  law  of  jointure  under  the  statute  of  27 
Henry  VIII.,  exists  in  Pennsylvania,  Ohio,  South  Carolina,  and  Georgia,  (2  Const. 


•  

mon,  16  Alft.  633.  But  see  Dyke  v.  Rendall,  13  Eng.  L.  &  Eq.  404,  where  Lord  St  Leonards 
held  an  antenuptial  bond  to  be  no  lien  on  the  real  estate,  and  that  it  was  taken  like  an/ 
security,  with  all  its  defects. 
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likewise  settled,  that  a  collateral  satisfaction,  con-  67  * 
money  or  other  chattel  interesta,  given  by  will  and 
by  the  wife  after  her  husband's  death,  will  constitute  an 
bar  of  dower.^  The  Court  of  Chancery  will  give  to  the 
r  election  to  accept  of  the  testamentary  provision,  or  to 
and  betake  herself  to  her  dower  at  law.^  And  will  even 
r  this  election  after  acceptance,  and  enjoyment  for  some 
the  testamentary  provision,  if  it  appears  that  she  acted 
ull  knowledge  and  understanding  of  her  true  situation  and 
id  of  the  consequence  of  her  acceptance,  (a)  ^  It  is  gen« 
d,  however,  that  though  such  a  collateral  satisfaction  bo 
quity,  it  is  not  pleadable  in  bar  of  dower  at  law.  (ft)  But 
lodern  cases,  the  language,  and  the  better  opinion  is,  that 
3  has  fairly  and  imderstandingly  made  her  election  between 
\T  and  the  testamentary  provision,  and  in  favor  of 
:,  she  *  will  be  held  to  her  election  at  law  as  well    68  • 


.)  hj  Treadway,  747.  1  Dallas,  417.  Griffllh's  Renter.  Statutes  of 
I  and  doubtless  it  very  generallj  prevails  throughout  the  Union.  In  Penn- 
is  left  as  a  doubtful  question,  whether  settlement  of  personal  estate  would 
:  to  bar  the  dower,  and  be  held  equivalent  to  a  jointure.  The  case  of 
rury,  holding  that  an  infknt's  dower  may  be  barred  by  jointure,  seems, 
3  be  assumed  as  the  settled  law.  Shaw  v,  Boyd,  5  Serg.  &  Bawle,  SQ9. 
in  Pennsylvania,  a  devise  or  bequest  to  the  wife  bars  her  dower,  though 
sssed  in  the  will,  provided  she  elects  to  take  the  property.  Purdon's  Dig. 
1  the  New  York  Revised  Statutes,  the  case  would  appear  to  have  been  alto- 
ted  ;  for  I  do  not  perceive  in  them  the  provision  in  the  former  law ;  and 
te  of  27  Hen.  YIII.  allowing  to  the  wife  a  compensation  by  dower  in  other 
iction  from  the  lands  placed  in  jointure.  The  Massachusetts  Revised  Stat- 
»,  g^ve  dower  anew  to  the  widow,  if  evicted  of  the  lands  assigned  as  dower, 
I  a  jointure,  or  deprived  of  the  provision  by  will  or  otherwise  made  in  lieu 

:e  V.  Wake,  3  Bro.  C.  C.  265.  1  Vesey,  886,  S.  C.  In  that  case  the  widow 
tot  to  be  deprived  of  her  election,  though  she  had  taken  under  the  will  for 
,  she  not  acting  under  a  fiill  knowledge  of  the  fiicts.  Edwards  v.  Morgan, 
zch.),  782.  Duncan  v.  Duncan,  2  Teates,  802.  Jones  v.  Powell,  6  Johns. 
Shotwell  V.  Sedam,  8  Ohio. 

Ldtt.  86,  b.    Harg.  note  224,  to  lib.  1,  Co.  Litt    Lawrence  v.  Lawrence,  2 
I  Dallas,  417.    Larrabee  v.  Van  Alstyne,  1  Johns.  807 


I  to  estotes  acquved  after  the  making  of  the  will.    Chapin  v.  Hill,  1  R.  I.  446. 
V.  Carman,  6  Md.  608;  but  she  then  takes  her  dower  subject  to  all  contingent 
»pp  V.  Hersey,  11  Foster,  817. 

States  r.  Duncan,  4  M*Lean,  99.    That  the  acceptance  may  be  conditional, 
.  Brand,  11  B.  Mon.  870. 
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as  in  equity.^  There  is  no  difference  in  principle  between  the 
courts  of  law  and  equity  on  this  subject ;  and  the  difficulty  of 
reaching  the  justice  of  the  case,  has  frequently  thrown  tliese  ques- 
tions into  equity,  (a)  The  testamentary  provision  in  lieu  of  dower, 
in  order  to  render  it  such,  even  with  the  widow's  acceptance  of  it, 
must  be  declared,  in  express  terms,  to  be  given  in  lieu  of  dower; 
or  that  intention  must  be  deduced  by  clear  and  manifest  implica- 
tion from  the  will,  founded  on  the  fact  that  the  claim  of  dower 
would  be  inconsistent  with  the  will,  or  so  repugnant  to  its  disposi- 
tions as  to  disturb  and  defeat  them,  (i)  ^ 

(a)  Lord  Alvanley,  in  French  r.  Davies,  2  Vesej,  578.  Lord  Redesdale,  in  ^^ 
mingh&m  r.  Kirwan,  2  Sch.  &  Lef.  451.  Larrabee  v.  Van  Alstyne,  1  Johns.  807.  Yin 
Orden  v.  Van  Orden,  10  Ibid.  80.  Jackson  v.  Churchill,  7  Cowen,  287.  Pickett  p. 
Peay,  2  Const  Rep.  (S.  C.)  Tread  way's  ed.  746.  See  also  Butler's  and  Baker's  caw, 
8  Leon,  272,  arg.  Gosling  v.  Warburton,  Cro.  Eliz.  128.  Between  two  inooDiistent 
rights,  where  it  is  against  the  intention  of  the  party  creating  the  right,  and  agaiost 
conscience,  that  both  should  be  ei^joyed,  an  election  will  be  enforced  even  tLgahaifeM 
coverts  and  infants,  after  a  reference  to  a  master  to  inquire  which  course  would  be  moit 
reasonable.  See  Gretton  r.  Ha  ward,  1  Swanst  413;  Daris  v.  Page,  9  yese7,8dO; 
and  see  the  learned  note  in  1  Swanst  418-417.  One  cannot  take  a  right  as  legatee 
under  a  will,  and  then  set  up  a  claim  in  opposition  to  the  will.  Hamblett  v,  HamUett, 
6  N.  Hamp.  838.    Weeks  v.  Patten,  18  Maine,  42. 

(6)  French  v,  Davies,  2  Yesej,  572.  Strahan  v.  Sutton,  8  Yesej,  249.  Dowioo 
V.  Bell,  1  Keen,  761.  Harrison  v.  Harrison,  Id.  765.  Kennedy  v.  Nedrow,  1  DaIIii> 
415.  Adsit  V.  Adsit,  2  Johns.  Ch.  448.  Jackson  v.  Churchill,  7  Cowen,  287.  Kck- 
ett  V.  Peay,  2  Const.  Rep.  (S.  C.)  746.  Evans  v.  Webb,  1  Yeates,  424.  Perkim  r. 
Little,  1  Greenl.  150.  Dickson  v.  Robmson,  Jacob,  503.  Allen  v.  Pray,  8  Fairf.  138. 
Stark  V.  Hunton,  Saxton  Ch.  (N.  J.)  216.  Bull  v.  Church,  5  HUl  (N.  Y.)  206.  If  the 
wife  takes  a  *legacy  in  lieu  of  dower,  she  takes  as  a  purchaser  for  a  valuable  confid* 
eration,  and  is  entitled  to  be  paid  in  preference  to  legatees  who  are  mere  volunteeif' 
Hubbard  r.  Hubbard,  6  Metcalf,  50 

I  See  Gowcn'8  Appeal,  82  Maine,  616;  Laiiher  «.  Lather,  18  Barb.  (N.  Y.)  106;  Ligfctr- 
Light,  21  IVnn.  St  407;  Chew  v.  Farmers'  Bank,  9  Gill,  861;  Dundas  v,  Hitchcock,  U 
How.  U.  S.  256. 

«  Savage r.Bumham,  17 N.Y. 562.  Dodger. Dodge, 81  Barb. (N.Y.) 418.  Palmer r.Voorto, 
86  Barb.  (N.Y.)  479.    Sandford  r.  Jackson,  10  Paige,  266.    Holdrich  r.  Holdrich,  2  You.  &  Col 
18.    Leonard  ».  Steele,  4  Barb.  (N.  Y.)  20.    AMiere  there  was  a  devise  for  widowhood  and  re- 
mainder over  upon  death  or  marriage,  held,  that  the  widow  was  entitled  to  dower  upon  aKC(Mid 
marriage,  notwithstanding  Bcvcral  years'  occupancy  of  the  land  devised.    Church  c.  Ball,^ 
Denio,  430.    Caston  v.  Canton,  2  Rich.  Eq.  28.    Lord  v.  Lord,  28  Conn.  827.    Lewis  v.  Smitb, 
5  Sclden,  502.    Higginbotham  r.  Comwell,  8  Gratt  88.    Bailey  v.  Boyce,  4  Strobh.  Eq.  M- 
Buist  r.  Dawes,  3  Uich.  Va\.  28L    Cornell  r.  Ham,  2  Iowa  (Clarke),  662.    See  ako  Gibson  c. 
Gibson,  17  Kng.  L.  &  Va\.  849;  Warbutton  r.  Warbutton,  23  Ibid.  416;  Parker  t?.  Sowerby,iT 
Ibid.  154;  Morris  r.  Clark,  2  St«>ckt.  (N.J.)  51 ;  Van  Arsdale  v.  Van  Arsdale,  2  Dutch.  (N.J.) 
404;  Clark  v.  (irifiith,  4  Iowa,  406;  Fulton  v.  Fulton,  30  Miss.  (1  Geo.)  686.    A  provision  fori 
wife  in  lieu  of  dower  is  not  limited  to  lands  of  which  the  husband  died  seised,  but  the  wife 
must  elect  betwei>n  the  legacy  and  dower  in  all  the  lands  of  which  the  husband  was  sekcd 
during  the  marriage.    86  Barb.  (X.  Y.)  479. 
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The  New  York  Revised  Statutes  (c)  have  embodied  most  of  these 
irinciples  of  law  and  equity,  with  some  variations  and  amendments, 
rhey  declare,  and  so  does  the  law  of  Massachusetts  and  Gonjaecti- 
;ut,  that  any  pecuniary  provision  made  before  marriage  in  lieu  of 
lower,  if  duly  assented  to  by  the  wife,  shall  bar  her  dower.*  But 
my  settlement,  by  land,  or  any  pecuniary  provision,  if  made  after 
narriage,  or  if  before  marriage,  without  the  wife's  assent,  or  if 
nade  by  will,  shall  not  bind  her,  though  declared  to  be  in  lieu  of 
lower ;  but  she  shall  be  obliged  to  make  her  election  between  her 
lower  and  the  jointure  or  pecuniary  provision.*  The  widow  shall 
)e  deemed  to  have  elected  to  have  taken  the  jointure,  devise,  or 
lecuniary  provision,  imless,  within  one  year  after  the  husband's 
leath,  she  shall  enter  on  the  lands  to  be  assigned  her  for 
lower,  or  commence  proceedings  to  *  recover  the  same,  (a)  *  59 
ft  is  likewise  declared  that  every  jointure,  devise,  and  pecu- 
niary provision  in  lieu  of  dower,  shall  be  forfeited  by  the  woman 
for  whose  benefit  the  same  shall  be  made,  in  the  same  cases  in 
which  she  would  forfeit  her  dower.  (6) 

It  was  a  principle  of  the  common  law,  that  if  the  husband,  seised 
of  an  estate  of  inheritance,  exchanged  it  for  other  lands,  the  wife 
should  not  have  dower  of  both  estates,  but  should  be  put  to  her 
election,  (c)  This  principle  is  also  introduced  into  the  New  York 
Bevised  Statutes ;  and  the  widow  is  required  to  evince  her  election 


(c)  Vol.  i.  741,  sees.  11, 12, 13,  14. 

(a)  Hawley  v.  James,  6  Paige,  818.  The  Statute  of  Virginia  of  1727,  gaye  the 
^idow  nine  months ;  and  the  Statute  of  Ohio  of  1831,  six  months ;  and  the  Statute 
*f  Vennont  of  1799,  sixty  days,  to  make  her  election ;  and  if  she  made  none,  she  was 
^^^d  exdusiyely  to  her  dower  at  common  law.  The  Massachusetts  Statutes  of  1836, 
^Ye  the  widow  six  months  to  elect ;  but,  like  those  of  New  York,  they  assumed  that 
^  substituted  proyision  in  lieu  of  the  dower  is  taken,  unless  waived  within  the  time 
Ptttcribed.  The  Revised  Statutes  of  Ulinois,  edit.  1833,  p.  624,  declare,  that  any  provi- 
^ioo  by  will  bars  dower,  unless  it  be  otherwise  expressed  in  the  will,  and  unless  the 
^idow  in  six  months  renounces  the  proyision.^ 

{b}  New  York  Revised  Statutes,  vol.  i.  742,  sec.  16. 

(c)  Co.  Litt.  81,  b. 


•  And  see  Heald's  Petition,  2  Foster,  265. 

*  In  Pennsylvania,  a  devise,  in  liea  of  dower,  does  not  bar  the  widow  of  dower  in  lands 
iGened  by  the  husband  alone.  Borland  v.  Nichols,  12  Penn.  St  88.  That  a  devise  of  less 
raloe  than  dower  will  not  be  subject  to  any  part  of  the  debts,  see  6aw  v,  Hufi&nan,  12  Gratt 
128;  Thomas  «.  Wood,  1  Md.  Ch.  Dec.  296. 

1  If  the  widow  renounce,  she  takes  one  half  the  real  estate,  bat  subject  to  the  payment  of 
dl  debts  of  her  hosband,  and  claims  against  him.    Stoigis  v.  £wing,  18  IlL  176. 
▼oil    IT.  6 
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to  take  dower  out  of  the  lands  giyen  in  exchange,  by  the  commence- 
ment of  proceedings  to  recover  it,  witliin  one  year  after  her  hus- 
band's death,  or  else  she  shall  be  bound  to  take  her  dower  out  of 
the  lands  received  in  exchange,  (d)  * 

The  usual  way  of  barring  dower,  in  this  coimtry,  by  the  voluntaiy 
act  of  the  wife,  is  not  by  fine,  as  in  England,  but  by  her  joining 
with  her  husband  in  a  deed  of  conveyance  of  the  land,  containing 
apt  words  of  grant  or  release  on  her  part,  and  acknowledging  the 
same  privately,  apart  from  her  husbanc^  in  the  mode  prescribed  bj 
the  statute  laws  of  the  several  states.'  This  practice  is  probably 
coeval  with  the  settlement  of  the  coimtry ;  and  it  has  been  supposed 
to  have  taken  its  rise  in  Massachusetts,  from  the  colonial  act  of 
1644.  (e)  The  wife  must  join  with  her  husband  in  the  deed,  and 
there  must  be  apt  words  of  grant,  showing  an  intention  on  her  part 

to  relinquish  her  dower.  (/)  *  This  is  the  English  rule  in  re- 
*  60    spect  to  a  fine ;  and  the  wife's  dower  is  *  barred  by  a  fine, 

either  wholly,  or  only  pro  tanto^  according  to  the  declared  in- 
tent. It  is  almost  a  matter  of  course,  in  this  country,  for  the  wife 
to  unite  with  her  husband  in  all  deeds  and  moi^gages  of  his  lands; 
and  though  the  formality  of  her  separate  acknowledgment  is  gen- 
erally required  to  render  her  act  binding,  yet,  by  the  laws  of  Nef 


(d)  New  York  Revised  Statutes,  toI.  i.  740,  sec.  8.  How  &r  a  wife  may  be  btired 
of  her  dower  by  a  sale  under  a  decree  in  partition,  see  infra,  p.  365. 

(e)  3  Mason,  351. 

(/)  CaUin  v.  Ware,  9  Mass.  218.  Lufkin  v,  Curtis,  13  Ibid.  228.  Powell  v.  M.  & 
B.  Manu.  Company,  8  Mason,  847.  By  the  Massachusetts  Reyised  Statutes  of  1^ 
the  wife  may  bar  her  dower  by  joining  with  her  husband  in  the  conyeyance  of  the 
estate,  or  by  his  joining  with  her  in  a  subsequent  release  of  it.  No  private  examini- 
tion  seems  to  be  requisite. 


«  Wilcox  V.  Randall,  7  Barb.  (N.T.)  688. 

8  In  Maine  a  sealed  instrument  is  indispensable.    Manning  v,  Laboree,  88  Maine,  84S. 

^  A  deed  executed  by  the  wife  alone  is  insufficient.    Page  v.  Page,  6  Gush.  196.   In  a  deed 
from  two  grantors,  it  is  enough  if  the  two  wives  use  the  same  seal.    Tasker  v.  Bartlett,  i 
Cash.  869.    In  New  Hampshire,  by  custom,  it  is  enough  if  the  wife  sign  and  seal  her  hii5- 
band*s  deed,  without  words  of  release.    Burge  v.  Smith,  7  Foster,  832.    Dundas  v.  Hitchco^ 
12  How.  U.  S.  266.    Cornell  v.  Ham,  2  Clarke  (Iowa),  662.    In  Indiana,  the  deed  most  contain 
the  words  necessary  to  constitute  a  conveyance  or  release  of  dower,  a  mere  joining  of  the  wife 
with  her  husband  in  the  covenant    A  deed,  inoperative  as  to  the  husband,  will  not  bar  tht 
wife's  dower.    Blain  v.  Harrison,  11  111.  884.    That  the  acknowledgment  must  be  in  due  fankt 
see  Elwood  v.  Klock,  18  Barb.  (N.  Y.)  60.    The  Acta  of  the  Legislature  of  New  York  **  for  the 
more  effectual  protection  of  married  women ''  do  not  enable  a  wife  to  release  her  right  of  dower 
directly  to  her  husband.    Graham  v.  Van  Wyck,  14  Barb.  (N.  Y.)  681. 
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York  and  Illinois,  if  she  resides  out  of  the  state,  the  simple  execu- 
tion of  the  deed  by  her  will  be  suflBcient  to  bar  her  dower,  as  to 
the  lands  in  the  state  so  conveyed,  equally  as  if  she  were  a  feme 
$oU.  (a)  1 

•  IV.  The  manner  of  (Msigning  dower.  *  61 

To  give  greater  facility  to  the  attainment  of  the  right  of 
dower,  (and  which  Lord  Coke  informs  us  was  one  of  the  three 
principal  &vorites  of  the  common  law,)  (a)  it  was  provided  by 
Magna  Charta,  (6)  that  the  widow  should  give  nothing  for  her 
dower,  and  that  she  should  tarry  in  the  chief  house  of  her  husband 
for  forty  days,  (and  which  are  called  the  widow's  quarantine,)  after 
the  death  of  her  husband,  within  which  time  her  dower  should  be 
assigned  her ;  and  that,  in  the  mean  time,  she  should  have  reason- 
able estovers,  or  maintenance,  out  of  the  estate.  The  provision 
that  the  widow  should  pay  nothing  for  dower,  was  made  with  the 
generous  intention  of  taking  away  the  uncourtly  and  oppressive 
cbdm  of  the  feudal  lord,  for  a  fine,  upon  allowing  the  widow  to  be 
widowed.  This  declaration  of  Magna  Gharta  is,  probably,  the  law 
in  all  the  United  States.  In  New  York  the  provision  is  reenacted, 
and  with  the  addition  that  she  shall  not  be  liable  for  any  rent 
during  the  forty  days,  though  the  allowance  of  maintenance  neces 
saiily  implied  that  she  was  to  live  free  of  rent,  (c)  The  widow 
cannot  enter  for  her  dower  imtil  it  be  assigned  her,  nor  can  she 


*(a)  New  York  Revued  Statutefl,  toI.  i.  785,  sec.  11.  ReTised  Laws  of  Blinois, 
1888.  In  Georgia  a  coDTeyance  by  the  husband  alone  during  coverture,  bars  a  wife's 
right  of  dower,  except  as  lands  whereof  he  became  possessed  by  his  marriage  with 
her.  Hotchkiss's  Code,  &c.  429.  So  a  conreyance  of  land  by  sale  or  execution  in  the 
lifirtime  of  the  execution,  bars  the  right  of  dower.    Id. 

(a)  Co.  Litt  124,  b. 

(6)  C.  7. 

(c)  New  York  Reyised  Statutes,  vol.  i.  742,  sec.  17.  It  is  also  the  law  in  Massa- 
dnisetU.  Rerised  Statutes  of  1886,  part  2,  tit.  1,  c.  60.  In  the  first  Act  of  the  legis- 
lature of  the  proTince  of  New  York,  under  the  Duke  of  York,  in  1688,  it  was,  among 
other  things,  declared  that  the  widow  should  haye  her  dower,  consisting  of  one  third 
part  of  all  the  lands  of  her  husband  during  coverture,  and  that  she  might  tarry  in  the 
chief  house  of  her  husband  forty  days  after  his  death,  within  which  time  her  dower 
waa  to  be  assigned. 


1  Bat  ao  inilint  feme  covert  cannot  bind  herself  by  deed  so  as  to  bar  her  right  of  dower. 
Coimmgham  «.  Eoiight,  1  Barb.  (N.  Y.)  899. 
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alien  it  so  as  to  enable  the  grantee  to  sue  for  it  in  his  own  name. 
It  is  a  mere  chose  or  right  in  action,  and  cannot  be  sold  on  execu- 
tion  at  law,  though  in  New  York  it  may  be  reached  by  process  id 
chancery  for  the  benefit  of  creditors,  (c?)  ^  She  has  no  estate  in  the 
lands  until  assignment ;  and  after  the  expiration  of  her  quarantine, 
the  heir  may  put  her  out  of  possession,  and  drive  her  to  her  suit 
for  her  dower.     She  has  no  right  to  tarry  in  her  husband's  house 

beyond  the  forty  days ;    and    it  is    not  until  her  dower 
*  62    *  has  been  duly  assigned,  that  the  widow  acquires  a  vested 

estate  for  life,  which  will  enable  her  to  sustain  her  eject- 
ment, (a)  It  was  decided  in  New  Jersey,  that  though  the  widow 
could  not  enter  upon  the  land  until  dower  was  assigned,  yet,  being 
in  possession,  she  could  not  be  ousted  by  tlie  owner  of  the  fee  in 
ejectment,  unless  her  dower  was  assigned  her.  (6)  This  decision  is 
against  tlie  decided  weight  of  English  and  American  authority,  but 
it  was  correctly  decided,  according  to  the  very  reasonable  statute- 
law  of  New  Jersey,  which  gives  to  the  widow  the  right  to  hold  and 

m 

enjoy  the  mansion-house,  and  the  messuage  and  plantation  thereto 
belonging,  free  of  rent,  until  dower  be  assigned ;  and  she  has, 
therefore,  a  freehold  for  life,  unless  sooner  defeated  by  the  act  of 


{d)  New  York  Kevised  Statutes,  toI.  ii.  214,  sec.  89. 

(a)  Litt.  sec.  48.  Co.  Litt.  82,  b.  87,  a.  Doe  v.  Nutt,  2  Carr.  &  Pa.  480.  JackioB 
V.  O'Donaghy,  7  Johns.  247.  Jackson  v.  AspeU,  20  Ibid.  411.  Jackson  v.  Vanderhejr* 
den,  17  Ibid.  167.  Chapman  v.  Armistead,  4  Munf.  882.  Moore  v,  Gilliam,  6  Ibid. 
846.  Johnson  v.  Morse,  2  N.  Hamp.  49.  Sheafe  v.  O'Neil,  9  Mass.  18.  SigUr  v.  Vu 
Riper,  10  Wendell,  414.    McCuUy  v.  Smith,  2  BaUey  (S.  C.)  108. 

(b)  Den  v.  Dodd,  1  Halst.  867. 


1  In  New  York,  until  assignment,  the  wiie^s  interest  is  a  chcue  in  action  or  cfotm,  whidi  ii 
extinguished  by  a  sale  under  a  surrogate's  order.    Lawrence  v.  Miller,  2  Comst.  245.    Stew' 
art  V.  McMartin,  6  Barb.  (N.  Y.)  438.    She  has  no  estate  in  the  land  before  assignment,  ud 
cannot  assign  or  convey  her  right,  though  she  may  release  it    Green  v.  Pntnam,  1  Baib.  (N.T.) 
600.    8  Id.  819.    See  also  Hoots  v.  Graham,  28  HI.  81.    And  the  claimant  of  a  right  of  dower 
need  not  be  a  party  to  an  action  for  the  partition  of  lands  in  which  she  claims  it.    Hozm  f- 
Kllis,  4  R.  I.  128.    The  release  is  to  a  party  in  possession,  or  in  privity  of  estate.    Johiu«o 
r.  Shields,  32  Maine,  424.    See  also  Kain  v.  Fisher,  2  Selden,  697 ;  Smnmers  v.  Babb,  18  VL 
483 ;  Wallace  v.  Hall,  19  Ala.  867.    Where  a  widow  released  her  dower  for  a  considentioOi 
and  afterwards  procured  an  assignment  of  dower,  under  which  she  entered  and  leased,  it  vis 
held,  that  the  assignment  simply  designated  what  she  had  sold.    Matlock  v.  Ijce,  9  lad.  20& 
But  even  before  assignment  she  can  make  a  contract  concemivg  her  dower,  which  equity  wiQ 
enforce.    Potter  v.  Everitt,  7  Ired.  Eq.  162.    The  wife  has  no  vested  right  of  any  kind  to 
dower  before  the  decease  of  her  husband,  and  until  then  her  right  may  be  modified  or  abdi^ 
by  the  legislature.    Barber  v.  Barbour,  46  Maine,  9. 
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the  heir,  (c)  There  is  the  same  reasonable  statute  provision  in 
Kentucky,  Indiana,  Illinois,  Alabama,  Mississippi,  and  Virginia ;  ^ 
the  rule  in  Connecticut  and  Missouri  is  the  same,  and,  upon  the 
death  of  her  husband,  the  widow  is  by  law  deemed  in  possession  as 
a  tenant  in  common  with  the  heirs,  to  the  extent  of  her  right  of 
dower;  and  her  right  of  entry  does  not  depend  upon  the  as- 
signment of  dower,  which  is  a  mere  seyerance  of  the  common 
estate.  (eT)*  Though  in  point  of  tenure  she  holds  of  the  heir  or 
reversioner,  yet  the  widow  claims  paramount  to  the  heir.  Her  es- 
tate is  a  continuation  of  that  of  her  husband,  and  upon  assignment 
she  is  in  by  relation  from  her  husband's  death,  (e)  ^ 

In  North  Carolina,  the  law  provides  for  the  widow's  support  for 
one  year,  and  it  is  suggested  that  the  time  of  her  quarantine  may 
be  thereby  enlarged.  But  though  she  be  an  occupant,  tlie  legal  title 
before  the  assignment  of  dower  is  exclusively  in  the  heirs,  and  they 
are  occupants  also.  (/) 

•  The  assignment  of  dower  may  be  made  in  pais  by  parol,  *  63 
by  the  party  who  hath  the  freehold  ;^  but  if  the  dower  be  not 


(c)  8  HalBt  129. 

(d)  Stedman  v.  Foituney  5  Conn.  462.  Griffith's  Reg.  tit.  Kentucky.  Taylor  v, 
M'Crackin,  2  BUckf.  (Ind.)  261.  Revised  Laws  of  lUinois,  edit  1888,  and  of  Indiana, 
1888,  p.  239.  Alabama  Dig.  258.  1  Revised  Code  of  Virginia,  c.  107,  sees.  1,  2,  p. 
408.  Stokes  r.  McAllister,  2  Missou.  168.  In  Tennessee,  by  statute,  the  widow  is 
entitled  to  a  support  for  herself  and  her  ftunily,  for  one  year,  out  of  the  assets. 

(e)  Norwood  v.  Marrow,  4  Dev.  &  Bat.  (N.  C.)  448. 

(/)  Branson  v.  Yancy,  1  Dev.  Eq.  77.  If  it  be  the  case,  that  in  North  Carolina  the 
quarantine  is  enlarged  for  a  year,  it  is  a  revival  of  the  ancient  law  of  England ;  and 
this  enlarged  quarantine.  Lord  Coke  says,  was  certainly  the  law  of  England  before  the 
conquest  Co.  Litt.  82,  b.  In  Ohio,  the  widow  is  to  remain  in  the  mansion-house  of 
her  husband,  free  of  charge,  for  one  year  after  his  death,  if  her  dower  be  not  sooner 
usigned  her.    Statutes  of  Ohio,  1824. 


1  For  similar  provisions,  see  also  Bhode  Island  Revised  Statutes,  1867,  ch.  202,  \  6 ;  Hartley*8 
Texas  Digest,  1860,  art  867;  Arkansas  Digest,  ch.  69,  ^^  17, 18.  As  to  the  widow*8  right  in 
this  ease  to  the  rents  before  assignment,  see  Bark  v.  Osborne,  9  B.  Mon.  679 ;  Inge  v.  Murphy, 
14  Ala.  289.  The  widew*s  right  of  occupancy  is  not  forfeited  by  a  subsequent  marriage,  and 
the  owner  of  the  fee  most  procure  the  assignment  Shelton  v.  Carroll,  16  Ala.  148.  See  also 
McRcynolds  «.  Counts,  9  Gratt  242;  Pharis  r.  Leachman,  20  Ala.  662.  She  can  defend  in 
^ectment  against  her  husband's  alienee.    Cook  v.  Webb,  18  Ala.  810. 

s  And  see  Gorliam  v.  Daniels,  28  Vermont,  600. 

•  Lawrence  r.  Brown,  1  Selden,  894.  Fowler  v.  Griffin,  8  Sandf.  (N.  T.)  886.  And  her  free- 
hold is  subject  to  the  same  charges  and  services  as  the  principal  estate.  Whyte  «.  Mayor,  &e. 
of  Naiih\ille,  2  Swan  (Tenn.)  864. 

1  It  may  be  made  by  the  guardian  of  a  minor  heir.   Toung  v.  Tarbell,  87  Maine,  609.   And 
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assigned  within  the  forty  days,  by  the  heir  or  devisee,  or  other  per- 
sons seised  of  the  lands  subject  to  dower,  the  widow  has  her  action 
at  law  by  writ  of  dower,  unde  nihil  habet^  or  by  writ  of  ri^t  of 
dower  against  the  tenant  of  the  freehold.*  The  former  is  to  be 
preferred,  because  the  ¥ridow,  in  that  case,  recovers  damages  for 
non-assignment  of  her  dower,  which  she  would  not  in  a  writ  of 
right ;  and  the  damages  by  the  statute  of  Merton  were  one  third 
of  the  annual  profits  of  the  estate  from  the  death  of  the  husband. 
The  writ  lies,  in  every  case,  excepting  only  where  the  widow  has 
received  part  of  her  dower  of  the  same  person  who  is  sued,  and  out 
of  lands  in  the  same  town,  (a)  The  writ  of  right  of  dower  is  of 
rare  occurrence,  if  not  entirely  unknown  in  this  coimtry ;  and  the 
learned  author  of  the  Treatise  on  the  Pleadings  and  Practice  in 
Real  Actions,  says,  (V)  that  he  had  never  known  any  such  action 
in  Massachusetts.  On  recovery  at  law,  the  sheriff,  under  the  writ 
of  seisin,  delivers  to  the  demandant  possession  of  her  dower  by 
metes  and  bounds,  if  the  subjects  be  properly  divisible,  and  the 
lands  be  held  in  severalty,  (c)  *  If  the  dower  arises  from  rent,  or 
other  incorporeal  hereditament,  as  conunons  or  piscary,  of  which 
the  husband  was  seised  in  fee,  the  third  part  of  the  profits  is  appro- 
priated to  the  widow,  (d)   If  the  property  be  not  divisible,  as  a  mill, 


(a)  Co.  Litt.  82,  b.    2  Inst  262. 

(6)  P.  307.  The  Massachusetts  Reyised  Statutes  of  1836,  authorize  the  judge  d 
probate  of  the  county  where  the  lands  lie,  to  assign  dower,  if  the  husband  dies  seiied, 
and  the  right  be  not  disputed  by  the  heir,  by  his  warrant  to  three  commissioners ;  vA 
if  not  so  assig^d,  nor  set  out  by  the  heir  or  other  tenant  of  the  fireehold,  she  reooTen 
the  same  by  writ  of  dower  in  the  courts  of  common  law. 

(c)  Litt.  sec.  36.  In  North  Carolina,  Alabama,  and  nUnois,  the  husband's  mansioD* 
house  is  to  be  included  in  the  one  third,  unless  manifestly  unjust  to  the  children,  to 
include  the  whole  mansion-house  and  offices,  and  she  is  then  only  to  haye  a  reasooiUfi 
portion  thereof.  Her  dower  is  estimated  by  one  third  in  value,  and  not  merely  in 
quantity  of  acres.  McDaniel  v.  McDaniel,  8  Iredell  (N.  C),  61.  Griffith's  Begister. 
Kevised  Laws  of  Blinois,  1838.    Stmer  v.  Cawthom,  4  Dev.  &  Batt  601. 

(d)  Co.  Litt.  144,  b.    Popham,  87.    Chase's  Statutes  of  Ohio,  vol.  ii.  1316,  sec  li 
Dunseth  v.  Bank  of  the  United  States,  6  Ohio,  76. 


a  parol  aspignment  by  a  guardian  is  good.  Curtis  v.  Hobart-,  41  Maine,  230.  Or  the  in&nt 
himself,  with  the  right  to  a  writ  of  admeasurement^  if  the  assignment  is  excessive.  McCoir- 
mick  V.  Taylor,  2  Carter  (Ind.)  836.  An  assignment  may  be  by  parol.  See  Boyen  «• 
Kewbanks,  2  Carter  (Ind.)  888;  Meserve  v,  Meserve,  19  N.  Hamp.  240. 

s  EUicott  V.  Hosier,  3  Selden,  201.  Jones  v.  Patterson,  12  Penn.  St.  149.  Kennedy  v. 
M'Aliley,  9  Rich.  Law,  896. 

*  There  can  be  no  decree  for  a  specific  sum  in  lieu  of  dower  without  the  assent  of  all  cos- 
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he  is  dowable  in  a  special  manner,  and  has  either  one  third  of  the 
oU,  or  the  entire  mill  for  every  third  month,  (e)  The  assignment 
i  a  dower  of  a  mine  should  be  by  metes  and  bounds,  if  practicable ; 
nd  if  not,  then  by  a  proportion  of  the  profits,  or  separate 
Itemate  enjoyment  *of  the  whole  for  short  proportionate  *64 
periods,  (a)  The  widow  may  also  consent  to  take  her  dower 
»f  the  imdivided  third  part  of  the  estate,  without  having  it  set  off 
»7  metes  and  bounds.  (6)  Of  lands  held  in  common,  the  wife  has 
,  third  part  of  the  share  of  her  husband  assigned  to  her,  to  be  held 
y  her  in  common  with  the  other  tenants.  ((?)  ^  A  case  may  occur 
a  which  there  may  be  two  or  more  widows  to  be  endowed  out  of 
he  same  messuage.  Lord  Coke  alludes  to  such  a  case,  ((2)  and  the 
K)int  was  proved  and  learnedly  illustrated  in  Geer  v.  Hamblvn,  (e) 
f  A.  be  seised,  and  has  a  wife,  and  sells  to  B.  who  has  a  wife,  and 
he  husbands  then  die,  leaving  their  wives  surviving,  the  wife  of  B. 
rill  be  dowable  of  one  third  of  two  thirds  in  the  first  instance,  and 
\t  the  one  third  of  the  remaining  one  tliird  on  the  death  of  the 
ridow  of  A.,  who,  having  the  elder  title  in  dower,  is  to  be  first  sat- 


(c)  Co.  Litt  82,  a.  PerkiiiB,  sees.  842,  416.  Park  on  Dower,  112,  252.  In  the 
of  a  mill,  or  of  other  tenement  which  cannot  be  divided  without  damage,  the 
lower,  bj  the  BfassachuBetts  Rerised  Statutes  of  1886,  is  to  be  assigned  out  of  the  rents 
nd  profits.  The  case  of  Stevens  v.  Stevens,  8  Dana  (Ken.),  878,  says,  that  where  the 
iQsband  died  seised  of  a  ferry,  the  widow  was  to  be  endowed  of  one  third  of  the  profits, 
T  to  hare  the  use  of  it  one  third  of  the  time  alternately.  The  Act  of  New  York,  of 
Lprii  28th,  1840,  ch.  177,  provides  for  the  better  security  of  the  inchoate,  contin- 
gent or  vested  right  of  dower  in  lands  divided  or  sold  under  judgment  or  decree  in 
Mtftition. 

(a)  Stonghton  r.  Leigh,  1  Taunt.  402. 

{h)  6  Boe.  &  Pull.  88.  In  Woods  v.  Qute,  V.  Ch.  in  2  N.  T.  Legal  Observer,  407, 
t  waa  declared,  that  a  widow  having  a  right  of  dower  in  land,  is  not  a  tenant  in  com- 
aoii  with  the  owner  In  fee,  so  as  to  be  made  a  party  to  a  suit  in  partition. 

(c)  Litt  sec.  44.    Co.  Litt  82,  b. 

(d)  Co.  Litt  81,  a. 

(«)  Decided  In  the  Supreme  Court  of  New  Hampshire,  in  1808.    1  Greenl.  54,  note. 


cemed.  Blair  «.  Thompson,  11  Gratt  441.  CommisBionen  cannot  assign  in  fee  a  portion  of 
the  lands  equal  in  value  to  dower  in  the  whole.  Wilhehn  «.  Wilhelm,  4  Md.  Ch.  Dec  880. 
kn  assignment  giving  the  widow  the  houses  and  all  the  improved  lands  of  tiie  estate  is  good 
igainst  a  pmchaser  from  the  executor.  Gibson  v,  Marshall,  6  Rich.  Eq.  210.  A  void  assign- 
ncDt  may  become  obligatoiy  upon  ratification  by  the  parties.  Fowler  v.  Gri£Sn,  8  Sandf. 
[N.  Y.)  886. 

1  Her  dower  is  not  confined  to  the  share  set  off  to  her  husband,  i^  for  a  valuable  considera^ 
tkm,  an  unequal  partition  has  been  made.  Mosher  v.  Moeher,  82  Maine,  412.  But  see  Lloyd 
p.  Conover,  1  Dutch.  (N.  J.)  47. 
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isfied  of  her  dower  out  of  the  whole  farm.  (/)'  The  widow  is  not 
obliged  to  accept  of  a  single  room  or  chamber  in  the  capital  mes- 
suage ;  and  unless  she  consents  to  it,  and  there  are  no  other 
equivalent  lands,  a  rent  must  be  assigned  to  her,  issuing  out  of  the 

mansion-house,  (jg) 
*  65        *  If  the  husband  dies  seised,  the  heirs  may  assign  when 

they  please ;  but  if  they  delay  it,  and  improve  the  land,  and 
render  it  more  valuable  by  cultivation  or  buildings,  the  widow  will 
be  entitled  to  her  dower  according  to  the  value  of  the  land,  exclu- 
sive of  tlie  emblements,  at  the  time  of  the  assignment ;  and  the 
heir  is  to  be  presumed  to  have  made  the  improvements  with  a 
knowledge  of  his  rights  and  obligations,  (a)  *  But  the  widow  is  not 
entitled  to  damages  for  the  detention  of  the  dower,  unless  the  hus- 
band died  seised.  (6)  The  statute  of  Merton,  20  Hen.  HI.,  gave 
damages  in  that  case,  equal  to  the  value  of  the  dower,  from  the  time 
of  the  husband's  death ;  but  the  construction  is,  that  the  damages 
are  computed  only  from  the  time  of  making  the  demand  of  the 
heir.  (<?)    The  provision  in  the  statute  of  Merton  was  adopted  in 


(/)  Judge  Ree  puts  the  following  case  for  illustration :  If  A.  sells  to  B.,  and  B.  to 
C,  and  C.  to  D.,  and  D.  to  E.,  and  the  husbands  all  die,  leaving  theur  respective  wires 
living;  the  widow  of  A.  is  entitled  to  be  endowed  of  one  third  of  the  estate;  the 
widow  of  B.  is  entitled  to  be  endowed  of  one  third  of  what  remains,  after  deducting 
the  dower  of  the  first  wife ;  the  widow  of  C.  of  one  third  of  what  remains,  after  de* 
ducting  the  dower  of  the  wives  of  A.  and  B. ;  and  so  on  to  the  wife  of  D.  And  if  we 
suppose  the  estate  to  consist  of  nine  acres ;  the  wife  of  A.  would  be  endowed  of  three 
acres ;  the  wife  of  B.  of  two  acres  ,  the  wife  of  C.  of  one  acre  and  a  third ;  aod  the 
wife  of  D.  of  one  third  of  the  remaining  two  acres  and  two  thirds.  Reeve's  Domestic 
Relations,  58.  So,  if  lands  descend  to  B.  charged  with  the  right  of  dower  of  his 
mother,  and  it  is  decreed  to  her,  and  B.  dies  in  her  lifetime,  his  widow  is  onlj  entitled 
to  dower  in  two  thirds  of  the  premises,  because  he  died  seised  of  no  g^reater  ^ 
Reynolds  v.  Reynolds,  6  Paige,  161.  Safford  v.  Safford,  7  Paige,  269.  Had  B.  »o^ 
vived  his  mother,  the  .case  would  have  been  different.' 

(g)  Perkins,  sec.  406.    White  v.  Story,  2  Hill,  643. 

(a)  Co.  Litt.  82,  a.    Harg.  note  192,  Ibid.    6  Johns.  Ch.  260. 

(6)  Co.  Litt.  82,  b. 

(c)  Ibid. 


^  In  the  matter  of  Cregier,  1  Barb.  Ch.  699.  But  the  rule  otdotde  dotte  applies  only  when 
there  has  been  an  actual  asftignmcnt,  to  the  fin^t  widow ;  and  her  release,  operating  not  as  ^ 
asflignment,  but  as  an  extinguishment,  does  not  limit  the  right  of  the  second  widow.  Elwuod 
r.  Klock,  13  Barb.  (N.  Y.)  50. 

8  But  if  the  estate  comes  to  the  husband  by  purchase^  the  rule  is  otherwise.  IhmhaQi  f* 
Osborn,  1  Paige,  634.    Young  v.  Tarbell,  87  Maine,  609. 

1  But  see  Manning  v.  Laboree,  88  Maine,  848. 
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^ew  York  in  1787,  and  continued  in  the  Revised  Statutes  of  1880 ; 
md  it  was  adopted  in  Massachusetts  in  1783, 1816,  and  1835  ;  and 
he  damages  in  the  case  of  detention  of  dower  rests  probably  on 
imilar  grounds  in  most  of  the  United  States.  ((2)  In  cases  of 
lienation  by  the  husband,  the  general  rule  is,  that  the  widow  takes 
ler  dower  according  to  the  value  of  the  land  at  the  time  of  the 
lienation,  and  not  according  to  its  subsequent  increased  or  im- 
proved value.^  This  was  the  ancient  and  settled  rule  of  the  common 
aw ;  (jk)  and  the  reason  of  the  rule  is  said  to  be,  that  the  heir  was 
lot  bound  to  warrant,  except  according  to  the  value  of  the  land  as 
t  was  at  the  time  of  the  feoffment;  and  if  the  wife  were  to  recover 
iceording  to  the  improved  value,  subsequent  to  the  alienation,  she 
rould  recover  more  against  the  feoffee  than  he  would  recover 
Q  *  value  against  the  heir,  (a)  The  reason  assigned  in  the  *  66 
»ld  books  for  the  rule  has  been  ably  criticised  and  questioned 
Q  this  country ;  but  the  rule  itself  is  founded  in  justice  and  sound 
x>licy ;  and  whether  the  land  be  improved  in  value,  or  be  impaired 
ry  acts  of  the  party  subsequently,  the  endowment,  in  every  event 
)t  that  kind,  is  to  be  according  to  the  value  at  the  time  of  the 
ilienation,  in  case  the  husband  sold  in  his  lifetime,  knd  according 
o  the  value  at  the  time  of  the  assignment,  if  the  land  descended  to 
he  heir.^ 

This  is  the  doctrine  in  the  American  cases,  and  they  are  in  con- 
brmity  with  the  general  principles  of  the  English  law,  as  to  the 
ime  from  which  the  value  of  the  dower  is  to  be  computed,  both  as 


(d)  In  Somth  Carolina  and  Ohio,  no  damages  are  allowed  on  a  judgment  in  dower; 
md  the  rule  prescribed  in  the  statute  of  Merton  is  not  adopted  or  followed.  Heyward 
u  Cnthbert,  1  M'Cord,  886.  Bank  U.  States  v.  Dunseth,  10  Ohio,  18.  On  the  assess- 
nent  of  the  value  of  the  widow's  dower,  interest  is  allowed  in  cases  where  the 
lusband  aliened  during  coyerture,  and  none  when  he  died  seised.  Wright  v.  Jen- 
lings,  1  BaUey  (S.  C),  277.    M'Creary  v.  Cloud,  2  VtM.  848. 

(«)  Fitz.  Abr.  tit  Voucher,  288,  and  tit  Dower,  192,  cites  17  Henry  III.  Perkins, 
iec.828. 

(a)  Sir  Matthew  Hale's  MSS.  cited  m  Harg.  n.  198^  to  Co.  latt  lib.  1. 


*  The  assignment  in  such  a  case  most  be  governed  by\he  law  in  force  at  the  time  of 
ilieoation,  and  not  by  that  in  force  at  the  hosband's  death.  Young  v.  Wolcott,  1  Iowa 
Clarke),  174.  For  the  method  of  settling  the  compensation  for  dower  in  lands  aliened  by  the 
wsband,  ree  Francis  v,  Garrard,  18  Ala.  794. 

1  Campbell  v.  Murphy,  2  Jones  £q.  (N.  C.)  357. 
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it  respects  the  alienee  of  the  husband,  and  the  heir.  (5)  If  His 
husband  continues  in  possession  after  he  has  mortgaged  the  land, 
and  makes  improYements,  the  wife  will  have  tlie  benefit  of  tiiem,m 
computing  the  value  of  her  dower,  though  the  equitj  of  redemptioa 
should  afterwards  be  barred  or  released ;  for  the  foreclosure  or  i^ 
lease  is  to  be  deemed  the  period  of  alienation,  (c) 

As  the  title  to  dower  is  consimimate  by  the  husband's  death, 
when  the  wife  is  endowed,  she  is  in  from  the  death  of  her  husband ; 
and,  like  any  other  tenant  of  the  freehold,  she  takes,  upon  a  recovery, 
whatever  is  then  annexed  to  the  freehold,  whether  it  be  so  by  folly, 
by  mistake,  or  otherwise.  The  heir's  possession  is  avoided,  as  not 
being  rightly  acquired,  as  to  the  widow's  third  part,  and  the  rule 
that  subjects  the  improvements,  as  well  as  the  land  in  the  possession 
of  the  heir,  to  the  claim  of  dower,  seems  a  natural  result  of 
*  67  the  general  principles  of  the  common  law,  which  gave  the  'im- 
provements to  the  owner  of  the  soil,  (a)  But  an  important 
distinction  is  taken  on  this  subject,  and  it  has  been  made  a  question, 
whether  the  widow  bo  entitled  to  the  advantage  of  the  increased 
value  of  the  land,  arising  from  extrinsic  or  collateral  circum- 
stances, unconnected  with  the  direct  improvements  of  the  ali^ee 
by  his  particular  labor  and  expenditures ;  such  as  the  enhanced 
value,  arising  from  the  increasing  prosperity  of  the  country,  or  the 
erection  of  valuable  establishments  in  the  neighborhood.  The  al- 
lowance would  seem  to  l)e  reasonable  and  just,  inasmuch  as  the 
widow  takes  the  risk  of  deterioration,  arising  from  public  misfo^ 
tunes,  or  the  acts  of  the  party.  If  the  land,  in  the  intermediate 
period,  has  risen  in  value,  she  ought  to  receive  the  benefit ;  if  it  has 
depreciated,  she  sustains  the  loss.  Ch.  J.  Parsons,  in  Gore  v. 
Brazier  J  (6)  was  inclined  to  the  opinion,  that  the  widow  ought  to  be 
allowed  for  the  increased  value  arising  from  extrinsic  causes ;  and 
the  Supreme  Court  of  Pennsylvania,  in  an  elaborate  judgment,  de- 


(6)  Humphrey  v  Phinney,  2  Johns.  484.  Catlin  v.  Ware,  9  Mass.  209.  PoweD^ 
M.  &  B.  Man.  Co.,  8  Mason,  847.  Thompson  v.  Morrow,  6  Serg.  &  Rawle,  289.  Hito 
V.  James,  6  Johns.  Ch.  258.  Russell  i;.  Gee,  2  Const.  (S.C.)  254.  2  N.  IIamp.68. 
Wilson  V.  Oatman,  2  Blackf.  (Ind.)  223.  Tod  r.  Baylor,  4  Leigh,  498.  Mahoney  p. 
Young,  3  Dana  (Ken.)  588..  WaU  v.  HiU,  7  Ibid.  175.  Woodbridge  v.  Wilkiiu,3 
Howard  (Miss.)  360. 

(r)  Hale  v.  James,  6  Johns.  Ch.  258.    Powell  v.  M.  &  B.  Man.  Co.,  8  Mason,  459. 

(a)  Story  J.,  8  Mason,  868. 

(b)  8  Mass.  544. 
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^ered  by  the  Chief  Justice,  in  Thompson  v.  Morrow ^  (c)  decided 
at  the  widow  was  to  take  no  advantage  of  any  increased  rise  in 
lue,  by  reason  of  improvements  of  any  kind  made  hy  the  pur^ 
aser ;  but,  throwing  those  out  of  the  estimate,  she  was  to  be 
idowed  according  to  the  value  at  the  time  of  the  assignment. 
[lis  doctrine  is  declared,  by  Mr.  Justice  Story,  (rf)  to  stand  upon 
lid  principles,  and  the  general  analogies  of  the  law,  and  he  adopts 
The  distinction  is  supposed  not  to  have  been  within  the  purview 
'  the  ancient  authorities. 

In  New  York,  the  very  point  arose,  and  was  discussed,  in  Dorches- 
r  V.  Coventry  J  (e)  and  the  court  adhered  to  the  general  rule, 
ithout  giving  it  any  such  qualification  ;  and  they  confined 
le  widow  to  her  dower,  computed  according  *  to  the  value  *  68 
*  the  land  at  the  time  of  the  alienation,  though  it  had  risen 
-eatly  in  value  afterwards,  exclusive  of  buildings  erected  by  the 
ienee.  The  same  doctrine  was  followed  in  Shaw  v.  Whiter  (a) 
id  the  language  of  the  statute  to  which  these  decisions  al- 
ided  (ft)  was,  that  the  dower  of  any  lands  sold  by  the  husband 
lould  be  ^^  according  to  the  value  of  the  lands,  exclusive  of  the 
ciprovements  made  since  the  sale."  That  statute  required,  in  case 
'  improvements  made  by  the  heir,  or  other  proprietor,  upon  lands 
reviously  wild  and  unproductive,  that  the  allotment  of  dower  be  so 
lade  as  to  give  those  improvements  to  the  heir  or  owner.  Tlie  con- 
Taction  of  the  statute,  as  to  this  question,  did  not  arise,  and  was 
ot  given,  in  Humphrey  v.  Phvrmey  ;  (<?)  and  it  may  be  doubted 


(c)  6  8erg.  &  Rawle,  289.    Shirtz  v.  Shirtz,  5  Watts,  266,  8.  P. 

{d)  8  Bla«<m,  876. 

(<)  11  Johns.  610. 

(a)  18  Johns.  179.  Walker  w.  Schnyler,  10  Wendell,  480,  8.  P.  8o,  in  Tod  v, 
(aylor,  4  Leigh,  498,  the  Court  of  Appeals  of  Virgmia  held,  that  in  equity  as  well  as 
k  law,  the  widow  was  to  take  for  dower  the  lands  according  to  the  value  at  tlie  time 
r  alienation,  and  not  at  the  time  of  the  assignment  of  dower ;  and  that  she  was  not 
Dtitled  to  any  advantage  fix>m  enhancement  of  the  value  hy  improvements  made  by 
le  alienee,  or  from  general  rise  in  value,  or  from  any  cause  whatever.  On  the  other 
and,  the  Supreme  Court  of  Ohio,  in  the  case  of  Dunsett  v.  Bank  of  United  States,  6 
Ihio,  76,  follows  the  doctrine  laid  down  in  Thompson  v.  Morrow,  and  Gore  v.  Brazier, 
nd  by  Mr.  Justice  Story,  in  8  Mason,  876.^ 

(6)  Laws  of  New  York,  sess.  29,  c.  168. 

(c)  2  Johns.  484. 


^  In  Alabama,  the  widow  is  endowed  of  the  value  at  the  time  of  the  alienation.    Barney 
b  Fiowner,  9  Ala.  901. 
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whether  the  statute  has  not  received  too  strict  a  construction  in  the 
subsequent  cases.  The  better,  and  the  more  reasonable  American 
doctrine  upon  this  subject,  I  apprehend  to  be,  that  the  improyed 
value  of  the  land,  from  which  the  widow  is  to  be  excluded,  in  the 
assignment  of  her  dower,  as  against  a  purchaser  fix)m  her  husband, 
is  that  which  has  arisen  from  the  actual  labor  and  money  of  the 
owner,  and  not  from  that  which  has  arisen  fix)m  extrinsic  <»* 

general  causes,  (cr)^  The  New  York  Revised  Statutes  («) 
*  69    have  *  declared,  that,  if  the  husband  dies  seUed,  the  widow 

shall  recover  damages  for  withholding  her  dower ;  and  the 
damages  shall  be  one  third  of  the  annual  value  of  the  mesne  profits 
of  the  lands  in  which  she  shall  recover  dower,  to  be  estimated  from 
the  time  of  the  husband's  death,  in  the  suit  against  the  heirs,  and, 
from  the^time  of  the  demand  of  her  dower,  in  the  suit  against  the 
alienee  of  the  heir,  or  other  persons,  and  not  to  exceed  six  years  in 
the  whole.  No  damages  are  to  be  estimated  for  the  use  of  any  per- 
manent improvements  made  after  the  death  of  the  husband.  A 
more  necessary  provision  respecting  damages,  as  against  the  alienee 
of  the  husband  (for  on  that  point  there  is  a  difference  between  the 
decisions  in  this  country),  is  altogether  omitted,  (a) 


{d)  See  supra,  pp.  66,  67,  and  the  cases  there  referred  to,  and  Tajlor  v.  Broderick, 
1  Dana  (Ken.)  848.    Essay  on  Dower,  in  the  American  Jurist,  No.  36,  for  JaxiOBTj, 
1838,  p.  827.    In  the  case  of  Powell  v.  M.  &  B.  Man.  Ck>.,  8  Mason,  878,  it  was  lor 
gested,  that  in  Hale  v.  James,  6  Johns.  Ch.  258,  the  chancellor  adhered  to  the  rvUe, 
that  the  value  of  the  land  at  the  time  of  alienation  was  to  be  taken  and  acted  upon  w 
a  clear  rule  of  tlie  common  law ;  ^  and  that  the  common-law  authorities  do  not  warnot 
any  such  doctrine.    I  am  rather  of  the  opinion  that  they  do  warrant  the  doctrine,  to 
the  extent  the  chancellor  meant  to  go,  viz :  that  the  widow  was  not  to  be  benefited  by 
improvements  mcuie  by  the  cdienee.    That  position  does  not  seem  to  be  denied ;  and  in 
Hale  V.  James,  as  well  as  in  Humphrey  v.  Fhinney,  nothing  else  was  decided,  for 
nothing  else  was  before  the  court.    In  the  former  case  the  chancellor  did  not  meaa  to 
give  any  opinion  on  the  distinction  between  the  increased  value  arising  from  the  acts 
of  the  purchaser,  and  from  collateral  causes ;  and  so  he  expressly  declared. 

(e)  Vol.  i.  742,  sees.  19,  20,  21.  22,  28. 

(a)  In  Tod  v.  Baylor,  4  Leigh,  498,  it  was  held,  that  the  widow  was  not  entitled  to 
an  account  of  profits,  as  against  an  alienee  of  the  husband,  except  firom  the  date  of  the 
9ubpcBna.  In  Maryland,  also,  the  widow  recovers  damages  against  the  alienee  of  her 
husband,  only  from  the  time  of  the  demand  and  refusal  to  assign.  Steiger  v.  HHlen, 
6  GiU  &  Johns.  121.    In  Woodruff  v.  Brown,  4  Harr.  (N.J.)  246,  it  was  held,  that 


>  And  80  the  rule  was  stated  in  Parks  v.  Hardey,  4  Bradf.  (N.  T.)  16. 
*  This  rule  is  approved  and  followed  in  Bowie  v.  Berry,  8  Md.  Ch.  Dec.  859.    Thrasher  t 
Pinckard,  28  Ala.  616.    Johnston  v,  Vandyke,  6  McLean,  422.    Summers  v.  Babb,  13  DL  488. 
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Wlien  the  certainty  of  the  estate  belonging  to  the  widow  as  dower, 
is  ascertained  by  assignment,  the  estate  does  not  pass  by  assignment, 
bat  the  seisin  of  the  heir  is  defeated  ab  initio^  and  the  dowress  is  in, 
in  intendment  of  law,  of  the  seisin  of  her  husband  ;^  and  this  is  the 
reason  that  neither  livery  nor  writing  is  essential  to  the  validity  of 
ui  assignment  in  pais.  (6)  Every  assignment  of  dower  by  the  heir, 
or  by  the  sheriff,  on  a  recovery  against  the  heir,  implies  a  warranty, 
so  far  that  the  widow,  on  being  evicted  by  title  paramount,  may  re- 
yaver  in  value  a  third  part  of  the  two  remaining  third  parts  of  the 
land  whereof  she  was  dowable.  (c)^  In  Bedingfidd^s  case^(jl)  it 
was  held,  that  the  widow,  in  such  a  case,  was  to  be  endowed  anew 
:>f  other  lands  descended  to  the  heir ;  but  where  the  assignment 
was  by  the  alienee  of  the  husband,  and  she  was  impleaded,  she  was 
not  to  vouch  the  alienee  to  be  newly  endowed,  because  of  the  greater 
privity  in  the  one  case  than  in  the  other.  It  is  likewise  provided 
by  the  new  statute  law  of  New  York,  (e)  that  upon  the 
acceptance  of  an  assignment  of  dower  by  the  heir,  *  in  satis-  *  70 
faction  of  the  widow's  claim  upon  all  the  lands  of  her 
husband,  it  may  be  pleaded  in  bar  of  any  future  claim  on  her  part 
for  dower,  even  by  the  grantee  of  the  husband. 

In  the  English  law,  the  wife's  remedy  by  action  for  her  dower,  is 
not  within  the  ordinary  statutes  of  limitation,  for  the  widow  has  no 
seisin ;  but  a  fine  levied  by  the  husband,  or  his  alienee  or  heir,  will 
l)ar  her  by  force  of  the  statute  of  non-claims,  unless  she  brings  her 
action  within  five  years  after  her  title  accrues,  and  her  disabilities. 


toA  iempt  prist  might  be  pleaded  by  the  heir  in  an  action  of  dower,  but  that  the  plea 
iras  personal  and  peculiar  to  him,  and  could  not  be  pleaded  by  his  alienee  or  feoffee. 
lliej  must  answer  in  damages  from  the  death  of  the  husband  dying  seised,  and  seek 
their  indemnity  upon  their  covenants  against  the  heir.^ 

(6)  Co.  Litt  85,  a. 

(c)  Perkins,  sec.  419.  Co.  latt  884,  b.  The  widow's  remedy,  on  eriction  by  par- 
amount title  of  Unds  assigned  to  her  for  dower,  is  by  a  new  assignment  of  dower, 
and  she  cannot  sustain  an  action  upon  the  covenant  of  warranty  to  her  husband,  be- 
cause she  does  not  hold  the  whole  estate.  The  right  of  action  is  in  the  heirs.  St. 
Clair  V.  Williams,  7  Ohio,  110. 

{d)  9  Co.  17. 

(e)  New  York  Revised  Statutes,  vol.  i.  798,  sec.  28. 


1  See  Hopper  v.  Hopper,  2  N.  J.  715. 
s  See  Childs  v.  Smith,  1  Md.  Oh.  Dec  488. 

*  French  v.  Petera,  88  Maine,  896.    Mantz  v.  Buchanan,  1  Md.  Oh.  Dec  SOSi 
▼OL.  nr.  7 
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if  any,  be  removed,  (a)  In  South  Carolina,  it  was  held,  in  Bamuf 
V.  Dozierj  (6)  and  again,  in  Boyle  v.  Bawand,  (e)  that  time  was  s 
bar  to  dower,  as  well  as  to  other  claims.  But  in  the  English  lav 
there  is  no  bar ;  and  in  New  Hampshire,  Massachusetts,  and  Greorgia, 
it  has  been  adjudged,  that  the  writ  of  dower  was  not  witliin  the 
statute  of  limitations,  (d)  ^  As  to  the  account  agauist  the  heir  for 
the  mesne  profits,  the  widow  is  entitled  to  the  same  from  tlie  time 
her  title  accrues ;  and  unless  some  special  cause  be  shown,  courts 
of  equity  carry  the  account  back  to  the  death  of  the  husband,  (e)' 
The  New  York  Revised  Statutes  (/)  have  given  a  precise  period  of 
limitation,  and  require  dower  to  be  demanded  within  twenty  jem 
from  the  time  of  the  death  of  the  husband,  or  from  the  termiiiaticm 
of  the  disabilities  therein  mentioned,  one  of  which  is  imprisonment, 
on  a  criminal  charge  or  conviction,  (jf)^ 


(a)  Davenport  v.  Wright,  D7.  224,  a.    Sheppard's  Touch,  bj  Preston,  vol  L  28^ 
82;  Park  on  Dower,  311. 

(b)  1  Tred.  Const  (8.  C.)  112. 

(c)  8  Des.  Ch.  556.  The  dowrcss  in  South  Carolina  is  now  barred  bj  a  statute  of 
limitations,  after  twenty  years.    Wilson  v.  McLenaghan,  1  McMullan,  85. 

(d)  Barnard  v.  Edwards,  4   N.  Hamp.  107.     Parker  v.  Obear,  7  Metcalf,  24* 
Wakeman  v.  Roache,  Dudley,  128.    In  Maryland,  in  the  case  of  Wells  r.  Bedl, 
Gill  &  Johns.  468,  Chancellor  Bland  held,  that  the  statute  of  limitations  was  no  bar  i] 
equity  to  the  claim  of  dower,  or  the  rent  and  profits  thereof. 

(e)  Oliyer  v.  Richardson,  9  Vesey,  222.    See  also  Swaine  v.  Perine,  5  Johns.  Ch— — 
482. 

(/)  Vol.  i.  742,  sec.  18. 

(g)  In  New  Jersey,  an  action  of  dower  is  barred  by  the  statute  of  limitations  alter 
twenty  years,  (Berrien  r.  Connover,  1  Harr.  107),  and  in  Ohio,  after  twenty-one  yean, 
(TutUe  V,  Willson,  10  Ohio,  24.)  If  dower  be  not  assigned  to  tlie  widow  during  her 
life,  the  right  is  extinct.  I  know  of  no  proceedings,  said  Lord  Wynford,  by  which  tfas 
finiits  of  dower  could  be  recovered  for  her  representatives.  1  Knapp  on  Appeals, 
225.'     In  the  report  of  the  English  real  property  commissioners,  in  1829,  it  was  pro- 

I         ,  ■  II  -* 

1  But  the  statute  of  limitations  begins  to  run  after  a  demand  of  dower.    Robie  v.  Flanden 
88  N.  Hamp.  524.    See  the  subject  examined  in  May  v.  Runmey,  1  Mann.  (Mich.)  1 ;  Maj  t* 
Specht,  1  Ibid.  187;  Tooke  v,  Hardeman,  7  Geo.  20. 

3  And  having  obtained  jurisdiction,  a  court  of  equity  will  settle  all  questions  which  arist, 
in  order  to  prevent  a  multiplicity  of  suits.    Turner  v.  Morris,  27  l^liss.  733. 

s  And  see  Kiddall  r.  Trimble,  1  Md.  Ch.  Dec.  148.  If  the  widow  dies,  pending  a  suit  for 
dower  in  lands  aliened  by  her  husband,  her  representatives  cannot  recover  mesne  profits. 
Tumey  r.  Smith,  14  111.  242.  Otherwise  if  the  husband  died  seised.  Johnson  r.  Thomas,  2 
Paige,  377.  And  it  was  held,  in  Harper  v.  Archer,  28  Miss.  (6  Gush.)  212,  that,  though  the 
widow  neglect  to  have  dower  assigned  her,  equity  will  give  an  account  to  her  representatives, 
if  she  die  before  an  account  be  taken. 

^  As  to  laches  and  lapse  of  time  barring  an  annuity  given  in  lieu  of  dower,  see  Chew  «» 
Fanners'  Bank,  9  Gill,  861. 
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•  Dower  may  be  recovered  by  bill  in  equity,  as  well  as  by    *  71 
action  at  law.^    The  jurisdiction  of  chancery  over  the  claim 


poied,  that  no  suit  for  dower  should  be  brought,  unless  withm  twenty  years  next  after 
the  death  of  the  husband ;  and  that  an  account  of  the  rents  and  profits  of  the  dowable 
Imd  shoold  be  limited  to  six  years  next  before  the  commencement  of  the  suit    This 
rale  was  adopted  by  the  statute  of  8  and  4  William  IV .  c.  27 ;  and  it  is  the  rule  pre- 
cisely in  the  Kew  York  Revised  Statutes  (see  supra) ;  and  in  yoI.  ii.  803,  882,  848, 
the  writ  of  dower,  as  well  as  other  real  actions,  is  abolished,  and  the  action  of  eject- 
Bent  tubetitated  and  retahied,  after  dismissing  all  the  fictitious  parts  of  it.    The 
eominoii-law  remedy,  by  writ  of  nuisance,  is  retained  and  simplified ;  and  that  writ» 
vitti  tome  parts  of  the  action  of  waste,  are  the  only  specimens  of  any  of  the  real 
acdons  known  to  the  common  law,  which  are  retained  in  New  York.    A  writ  of 
mdaanoe  was  prosecuted  to  trial  in  New  York,  in  1848,  in  the  case  of  Kintz  r.  McNeal, 
1  DeniOy  488,  but  this  antiquated  proceeding  was  not  encouraged,  and  the  court  held 
the  parties  to  strict  practice.    The  real  actions  are  still  retained  in  several  of  the 
United  States.    In  Pennsylrania,  the  ancient  real  actions  have  been  hitherto  retained 
as  part  of  their  remedial  law,  though  the  writ  of  right  is  not  known  to  have  been 
actually  brought,  and  the  assize  of  nuisance  is  reluctantly  retained  as  an  existing 
femedy.    (Brackenridge's  Miscellanies,  488.    Bamet  v,  Ihrie,  17  Serg.  &  RaWle,  174. 
1  Bawle,  44,  S.  C.    Report  of  the  Commissioners  on  the  Civil  Code  of  Pennsylvania, 
In  January,  1885,  pp.  68,  69.    The  commissioners  recommended  the  substitution  of 
:li0  writ  of  nuisance  for  the  assize  of  nuisance,  as  more  simple,  easy,  and  effectual.) 
rbe  writ  of  right,  and  possessory  real  actions,  are  still  in  use  in  Maine,  New  Hamp- 
^ftaire,  Virginia,  and  Kentucky,  and  tliey  were  in  Virginia  placed  under  statutory 
,  as  late  as  December,  1880.    Robinson  on  the  Practice  in  the  Courts  of 
:w  and  Equity,  in  Virginia,  vol.  i.  464.    The  writ  of  right  is  retained  and  regulated 
the  Territorial  Law  of  Michigan,  of  February  26, 1821,  and  the  writ  of  disseisin 
sa  Indiana.    Revised  Statutes  of  Indiana,  1888.    The  action  of  Ejectment  with  its 
^^«iiiles8,  and,  as  matter  of  history,  curious  and  amusing  English  fictions,  is  retained 
^**  IJew  Jersey,  Delaware,  Ohio,  Indiana,  Illinois,  Maryland,  North  Carolina,  Virginia, 
^^ntncky,  Mississippi,  Tennessee,  and  perhaps  in  some  other  states.  In  Pennsylvania, 
^^utfa  OtfoUna,  Missouri,  and  New  York,  the  fictitious  part  of  the  action  is  abolished 
^^  statute.    In  Alabama,  the  action  of  trespass  is  used  to  try  title  to  lands.    In 
-^^nnessee,  a  writ  issues  and  is  served  by  the  sheriff  on  the  tenant  along  with  the 
^^dsration  in  ejectment    This  is  by  the  statute  of  1801.    In  Pennsylvania,  the  re- 
^bors  of  the  civil  code  suggested  that  the  action  of  ejectment  might  well  be  expanded, 
^Mlfled,  and  applied  as  a  substitute  for  the  principal  part  of  the  ancient  real  actions, 
iQd  they  prepared  a  bill  for  that  purpose.    By  the  bill  it  might  be  brought  upon  the 
right  of  possession  of  real  estate  of  a  corporeal  nature,  and  upon  the  right  of  property 
k  incorporeal  hereditaments ;  and  upon  the  right  of  property  in  any  remainder  or 
levefBton  in  real  estate  against  any  other  person  claiming  the  same  remainder  or  rever- 
fkm,  and  by  any  person  in  possession  of  real  estate  to  determine  adverse  claims  thereto. 
Poaaession  of  land  might  also  be  recovered  in  the  action  of  trespass  quare  dausem 
frtgii.    In  Massachusetts,  the  writ  of  right,  and  the  possessory  real  actions,  would 
appear  to  be  in  active  and  fiimiliar  use,  in  all  their  varied  forms  and  technical  dis- 
tinctionv,  after  having  become  simplified,  and  rendered  free  from  every  troublesome 


^  See  Campbell  v.  Murphy,  2  Jones  £q.  867. 


76  OF  REAL  PBOPEBTT.  [PART  IL 

of  dower,  has  b^n  thorouglily  examined,  clearly  asserted,  and  defin- 
itively established.  It  is  a  jurisdiction  concurrent  with  that  kw; 
and  when  the  legal  title  to  dower  is  in  controversy,  it  must  be  set- 
tled at  law ;  but  if  that  be  admitted  or  settled,  full  and  effectual 
relief  can  be  granted  to  the  widow  in  equity,  both  as  to  the 
*  72  assignment  of  *  dower  and  the  damages.^  The  equity  juris- 
diction was  so  well  established,  and  in  such  exercise  in  Eng- 
land, that  Lord  Loughborough  said  that  writs  of  dower  had  almost 


incumbrance  that  perplexed  the  ancient  process  and  pleadings.  See  Professor 
Stearns's  and  Judge  Jackson's  Treatises  on  the  Pleadings  and  Pluctioe  in  Besl 
Actions  in  Massachusetts,  passim,  and  2  Metcalf,  82, 168.  So  late  as  1884,  we  petodfe 
a  decision  in  New  Hampshire,  in  the  action  of  formedon  in  remainder,  in  the  esse  of 
Frost  V.  Cloutman  (7  N.  Hamp.  1),  and  to  which  the  defence  was  a  common  recewry, 
levied  there  in  1819,  in  bar  of  an  estate  tail.  The  law  of  common  reooyeiies  was 
familiarly  and  learnedly  discussed.  Indeed,  it  is  a  singular  fact,  a  sort  of  anomaly  in 
the  history  of  jurisprudence,  that  the  curious  inyentions,  and  subtle,  profound,  tut 
solid  distinctions,  which  guarded  and  cherished  the  rights  and  remedies  attadied  to 
real  property  in  the  feudal  ages,  should  have  been  transported,  and  should  for  so  kng 
a  time  have  remained  rooted  in  soils  that  never  felt  the  fiibric  of  the  fisudal  tjttea; 
whilst  on  the  other  hand,  the  English  parliamentary  commissioners,  in  their  lepott, 
proposed,  and  Parliament  executed,  a  sweeping  abolition  of  the  whole  foimidaUe 
catalogue  of  writs  of  right,  writs  of  entry,  writs  of  assize,  and  all  the  other  writs  in 
real  actions,  with  the  single  exception  of  writs  of  dower,  and  quare  impedil.  This  we 
should  hardly  have  expected  in  a  stable  and  proud  monarchy,  heretofore  acting  upon 
the  great  text  authority  of  Lord  Bacon,  that  "  it  were  good  if  men,  in  their  innoTS* 
tions,  would  follow  the  example  of  time  itself,  which,  indeed,  innovateth  greatly,  but 
quietly,  and  by  degrees  scarce  to  be  perceived." 

By  the  statute  of  3  and  4  William  IV.  c.  27,  all  real  and  mixed  actions,  except  the 
writ  of  right  of  dower,  and  the  writ  of  dower  unde  nihil  habet,  quare  impedit  and  cjec^ 
ment,  were  abolished.  So,  the  legislature  of  Massachusetts,  upon  the  recommendatioa 
of  the  commissioners  appointed  to  revise  their  laws,  have  at  length  yielded  to  tbe 
current  of  events,  the  force  of  examples,  and  the  innovating  spirit  of  the  age,  which  is 
sweeping  rapidly  before  it,  in  England  and  in  this  country,  all  vestiges  of  the  ancient 
jurisprudence.  They  have  abolished  all  writs  of  right  and  of  formedon,  and  all  writs 
of  entry,  except  the  writ  of  entry  upon  disseisin,  and  which  is  regulated  and  redoced 
to  its  simplest  form.  This  last  writ  was  deemed  by  the  commissioners  more  simple 
and  convenient,  and  much  more  effectual  than  the  ejectment,  because  a  final  judgment 
in  a  writ  of  entry  is  a  bar  to  another  ai'tion  of  the  same  kind.  The  old  common-law 
remedies  for  private  nuisances  are  also  abolished,  and  the  substituted  remedies  are  the 
action  on  the  case,  and  an  enlarged  equity  jurisdiction  given  to  the  Supreme  Judicial 
Court.    Mass.  Revised  Statutes,  1835,  part  3,  tit.  8,  c.  101,  106. 


1  The  husband's  alienee  may  resort  to  equity  to  have  dower  assigned  so  as  to  be  let  into 
the  residue  of  the  land.  Shelton  v.  Carrol,  16  Ala.  148.  An  equity  cannot  be  interposed  to 
defeat  a  right  of  dower,  but  if  the  widow  applies  for  equitable  relief  she  cannot  resist  an 
equitable  defence  as  against  a  bona  Jidt  purchaser  without  notice.  Blain  v.  Harrison,  11 
IlL  884. 
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gone  out  of  practioe.  (a)  The  equity  jurisdiction  has  been  equally 
entertained  in  this  country,  (6)  though  the  writ  of  dower  unde  nihil 
habetj  is  the  remedy  by  suit  most  in  practice.  The  claim  of  dower 
is  considered,  in.  New  Jersey,  which  has  a  distinct  and  well  organ- 
ized  equity  system,  as  emphatically,  if  not  exclusively,  within  the 
cognizance  of  the  common-law  courts,  (c) 

In  addition  to  the  legal  remedies  at  law  and  in  equity,  the  surro* 
gates,  in  New  Yoi'k,  and  courts  in  other  states,  are  empowered  and 
directed,  upon  the  application  either  of  the  widow  or  of  the  heirs  or 
owners,  to  appoint  three  freeholders  to  set  off  by  admeasurement 
the  widow's  dower.  (cT)  This  convenient  and  summary  mode  of 
assignment  of  dower,  imder  the  direction  of  the  courts  of  probates, 
or  upon  petition  to  other  competent  jurisdictions  in  the  several 
states,  has  probably,  in  a  great  degree,  superseded  the  common-law 
remedy  by  action. .  When  a  widow  is  legally  seised  of  her  freehold 
estate  as  dowress,  she  may  bequeath  the  crop  in  the  ground  of  the 
land  holden  by  her  in  dower,  (e) 

Having  finished  a  review  of  the  several  estates  of  freehold  not  of 
inheritance,  we  proceed  to  take  notice  of  the  principal  incidents 
which  attend  them,  and  which  are  necessary  for  their  safe  and  con- 
venient enjoyment,  and  for  the  better  protection  of  the  inheritance. 


(a)  Goodenough  r.  Goodenongh,  Dickens,  795.  CordB  v.  Curtis,  2  Bro.  C.  C.  620. 
Hnndaj  v,  Munday,  4  Ibid.  295.    2  Yesey,  122,  S.  C. 

(6)  Swaine  r.  Ferine,  5  Johns.  Ch.  482.  Greene  v.  Greene,  1  Hamm.  (Ohio)  244. 
Dr.  Tucker,  note  to  2  Blacks.  Comm.  185,  n.  19.  Chase's  Statutes  of  Ohio,  vol.  ii. 
1816.  Grajson  v.  Moncure,  1  Leigh,  449.  Kendall  v.  Honey,  5  Monroe,  284.  Ste^ 
Tens  p.  SmiUi,  4  J.  J.  Marsh,  64.  Badgeley  t;.  Bruce,  4  Paige,  98.  London  v,  London, 
1  Humph.  (Tenn.),  1, 12. 

(c)  Harrison  v,  Eldridge,  2  Halst.  401,  402. 

(d)  New  York  ReTised  Statutes,  vol.  ii.  488-492.  Coates  v.  Cheever,  1  Cowen, 
460.    Hotchkiss's  Code  of  Statute  Law  of  Georgia,  488. 

(«)  Perkins,  sec.  621.  Dy.  816,  pi.  2.  The  statute  of  Merton,  20  Henry  m.,  had 
tlus  prorision ;  and  it  has  heen  frequently  reenacted  in  New  York,  and  is  now  included 
fai  the  new  reyision  of  the  statute  laws.  New  York  Revised  Statutes,  vol.  i.  748,  sec. 
25.  In  the  reyised  statute  codes  of  the  several  states,  the  law  concerning  dower  is 
QsoaUy  one  of  the  titles,  and  it  is  well  digested  upon  common-law  principles,  and 
power  is  given  to  the  circuit  courts,  county  courts,  probate,  surrogate,  or  orphans' 
ooarts,  before  whom  suits  in  dower  are  brought,  to  cause  dower  to  be  assigned  by 
oommissioners.  These  revised  codes  in  the  western,  as  well  as  in  the  Atlantic  states, 
are  ably  executed,  and  wisely  conservative  in  their  provisions,  not  only  in  this  par- 
ticular case,  but  under  all  the  titles  and  modifications  of  property.  None  of  the  states 
liave  gone  quite  as  fiir  in  their  improvements  or  innovations  as  the  Revised  Statutes 
ofNew  York,  of  1880. 

7* 
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•  78  *  (1.)  Every  tenant  for  life  is  entitled,  of  common  right,  to 
take  reasonable  estoverSy  that  is,  wood  firom  off  the  land,  for 
fiiel,  fences,  agricultural  erections,  and  other  necessary  improYe- 
meuts.^  According  to  Sir  Edward  Coke,  they  are  egtaveria  osdifk- 
ecmdij  ardendiy  arandi,  et  claudendu  (a)  But,  under  the  pretence 
of  estovers,  the  tenant  must  not  destroy  the  timber,  nor  do  any 
other  permanent  injury  to  the  inheritance ;  for  that  would  expose 
him  to  the  action  and  penalties  of  waste,  (i)  ^ 

(2.)  He  is  entitled,  through  his  lawful  representatives,  to  the 
profits  of  the  growing  crops,  in  case  the  estate  determines  by  his 
death,  before  the  produce  can  be  gathered.^  The  profits  are  termed 
emblements^  and  are  given  on  very  obvious  principles  of  justice  and 
policy,  as  the  time  of  the  determination  of  the  estate  is  uncertain. 
He  who  rightfully  sows,  ought  to  reap  the  profits  of  his  labor ;  and 
the  emblements  are  confined  to  the  products  of  the  earth,  arising 
from  the  annual  labor  of  the  tenant.  The  rule  extends  to  eveij 
case  where  the  estate  for  life  determines  by  the  act  of  €rod,  or  hj 
the  act  of  the  law,  and  not  to  cases  where  the  estate  is  determined 
by  the  voluntary,  wilful,  or  wrongful  act  of  the  tenant  himself,  (e)* 
The  doctrine  of  emblements  is  applicable  to  the  products  cS  the 
earth  which  are  annual,  and  raised  by  the  yearly  expense  and  labor 
of  the  tenant.  It  applies  to  grain,  garden-roots,  &c.,  but  not  to 
grass  or  fruits,  which  are  the  natural  products  of  the  soil,  and  do 
not  essentially  owe  their  annual  existence  to  the  cultivation  of 
man.  ((f)     The  tenant,  under  the  protection  of  this  rule,  is  invited 


(a)  Co.  Litt.  41,  b.  (6)  Co.  Litt.  78,  a,  b. 

(c)  Oland'8  case,  5  Co.  116.    Debow  v.  Titus,  5  Halst.  128. 

{d)  Evans  v.  Roberts,  5  Barn.  &  Cress.  829.  Com.  Dig.  Biens.  6. 1.  Etuis  r. 
Iglehart,  6  Gill  &  Johns.  171.  In  England,  a  custom  that  a  tenant  shall  hare  the  way- 
going crop,  after  the  expiration  of  his  term,  is  good,  if  not  repugnant  to  his  letso. 
Wigglesworth  v.  Dallison,  Doug.  201. 


1  Wood  or  timber  cut  on  the  land  can  only  be  used  on  the  premises,  and  cannot  be  sold  of 
exchanged,  even  to  purchase  materials  for  repairs.  Miles  v.  Miles,  82  N.  Hamp.  147.  Whits 
9.  Cutler,  7  Pick.  248.  Padclford  v.  Padelford,  7  Pick.  152.  But  see,  also,  Dalton  v,  Dahon,  7 
Ired.  Eq.  197;  Jones  v.  Jones,  Busbee  (Law),  177.  Where  dower  is  given  in  several  parcels, 
the  widow  is  not  bound  to  use  each  parcel  as  if  her  husband  had  died  seised  of  that  only. 
Childs  V.  Smith,  1  Md.  Ch.  Dec.  488. 

2  See  Sarles  v.  Sarles,  8  Sandf.  Ch.  601. 

*  But  if  he  dies  before  the  seed  is  sown,  the  cost  of  preparing  the  ground  cannot  be  recov- 
ered.   Price  p.  Pickett,  21  Ala.  741. 

^  Thus  if  the  tenant  marries,  she  is  not  entitled  to  the  growing  crops.  Hawkins  v.  Sk^ggs, 
10  Humph.  31. 


ISC.  LT.]  OF  BEAL  PBOPEBTT.  79 

to  agricultural  industry,  without  the  apprehension  of  loss  hy  reason 
of  the  unforeseen  contingency  of  his  death,  (^e) 

(3.)  Tenants  for  life  have  the  power  of  making  underleases 
for  any  lesser  term ;  and  the  same  rights  and  privileges  *  are  *  74 
incidental  to  those  under-tenants  which  belong  to  the  original 
tenants  for  life.  If  the  original  estate  determines,  by  the  death  of 
the  tenant  for  life,  before  the  day  of  payment  of  rent  from  the 
under-tenant,  the  personal  representatives  of  the  tenant  for  life  are 
entitled  to  recover  from  the  under-tenant  the  whole,  or  a  propor- 
tional part,  of  the  rent  in  arrear.  (a)  ^  The  under-tenant  is  likewise 
entitled  to  the  emblements,  and  to  the  possession,  so  far  as  it  may 
be  necessary  to  preserve  and  gather  the  crop.  (6) 

(4.)  In  estates  for  life,  if  the  estate  be  charged  with  an  incum- 
brance, the  tenant  for  life  is  botmd,  in  equity,  to  keep  down  the 
interest  out  of  the  rents  and  profits ;  but  he  is  not  chargeable  with 
the  incumbrance  itself,  and  he  is  not  boimd  to  extinguish  it.^  The 
doctrine  arises  from  a  very  reasonable  rule  in  equity,  and  applies 
between  a  tenant  for  life,  and  other  parties  having  successive  inter- 
ests. Its  object  is  to  make  every  part  of  the  ownership  of  a  real 
estate  bear  a  ratable  part  of  an  incumbrance  thereon,  and  to  appor- 
tion the  burden  equitably  between  the  parties  in  interest,  where 
there  is  a  possession.  The  tenant  for  life  contributes  only  during 
the  time  he  enjoyed  the  estate,  and  the  value  of  his  life  is  calculated 
according  to  the  common  tables.  (<;)     If  he  pays  off  an  incumbrance 


(e)  Co.  Litt  55,  b.  A  dowress  maj  bequeath  her  emblements,  otherwise  they  go 
to  her  personal  representatiyes.    Statute  of  Merton,  20  Hen.  III.  c.  2. 

(a)  See  toI.  iii.  n.  471. 

(6)  Bevans  v.  Briscoe,  4  Harr.  &  Johns.  189. 

(c)  Lord  Hardwicke,  in  Casbome  v.  Scarfe,  1  Atk.  606.  Revel  r.  Watkinson,  1 
Vetej,  93,  and  in  Amesbury  v.  Brown,  Ibid.  480.  Tracy  t;.  Hereford,  2  Bro.  C.  C. 
128.  Penhym  r.  Hughes,  5  Vesey,  99.  Burges  v.  Mawbey,  1  Turn.  &  Russ.  169. 
Hunt  p.  Watkins,  1  Humph.  (Tenn.)  498.    Foster  v.  Hilliard,  1  Story  C.  C.  77. 


^  The  cnrnmon  law  did  not  allow  an  apportionment  of  rent  in  such  a  case,  and  in  England 
the  right  depends  on  the  statute,  2  Geo.  U.  ch.  19.  The  statute  of  New  York  is  similar.  1 
B.  S.  747,  \  22.  But  there  is  no  such  apportionment  in  New  York  betvreen  tiie  life  tenant 
and  remainder-man  where  the  lease  was  given  by  the  prior  owner  of  the  fee.  Marshall  v. 
Moseley,  21  N.  Y.  280. 

*  Obviously  the  rule  is  different  where,  fh)m  the  instrument  creating  estates  for  life  and  in 
remainder,  it  appears  to  have  been  intended  to  exonerate  the  life  estate  fjom  interest.  Moseley 
«.  Manhall,  22  N.  Y.  200.  As  to  payment  of  bond  debto  of  testator  by  tenant  for  life,  88 
Vug.  Law  &  Eq.  22. 
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on  the  estate,  lie  is,  prima  facie^  entitled  to  that  charge  for  his  own 
benefit,  with  the  qualification  of  having  no  interest  during  his  life,  (i) 
And  if  the  incumbrancer  neglects  for  years  to  collect  his  interest 
from  the  tenant  for  life,  he  may,  notwithstanding,  collect  the  arrears 
from  the  remainder-man  ;  (e)  though  the  assets  of  the  estate  of  the 
tenant  for  life  would  equitably  be  answerable  to  the  remainder-man 

for  his  indemnity,  and  they  remain  answerable  for  arrears  of 
*  75    interest  accrued  in  his  lifetime.     The  *  true  principle  on  this 

subject  is,  that  the  tenant  for  life  is  to  keep  down  the  annual 
interest,  even  though  it  should  exhaust  the  rents  and  profits ;  ^  and 
the  whole  estate  is  to  bear  the  charge  of  the  principal,  in  just  pro- 
portions.    The  old  rule  was,  that  the  life  estate  was  to  bear  one- 
third  part  of  the  entire  debt,  and  the  remainder  of  the  estate  the 
residue,  (a)     But  the  Master  of  the  Rolls,  in  White  v.  White,  (6) 
declared  this  to  be  a  most  absurd  rule ;  and  he  held,  that  the  inte^ 
est  alone  arising  during  the  life  estate,  was  the  tenant's  fair  propo^ 
tion.     Lord  Eldon  said,  that  tliis  was  the  rule  as  to  mortgages,  and 
other  charges  on  the  whole  inheritance.    But  it  is  now  the  doctrine 
in  the  English  Chancery,  in  respect  to  a  charge  upon  renewal 
leases,  that  the  tenant  for  life  contributes  in  proportion  to  the  ben- 
efit he  derives  from  the  renewed  interest  in  the  estate.     The  propor- 
tion that  he  is  to  contribute  depends  upon  the  special  circumstances 
of  the  case ;  and  the  practice  is,  to  have  it  settled  on  a  reference  to 
a  master,  (c)     The  rents  and  profits  are  to  be  applied  in  tlie  dis- 
charge of  the  arrears  of  interest  accruing  during  a  former,  as  veil 
as  during  an  existing  tenancy  for  life,  and  remaining  unpaid ;  and 
this  hard  rule  was  explicitly  declared  by  the  Master  of  the  Rolls,  in 
PerihymY.  Hughes,  (d)^    The  rule  applies  to  a  tenant  in  dower, 


(d)  Lord  Eldon,  in  Earl  of  Buckinghamshire  v.  Hohart,  8  Swanst.  199. 

(e)  Roe  V.  Pogson,  2  Madd.  581.    American  edit 
(a)  Rowell  v.  Wallej,  1  Rep.  in  Ch.  219. 

(h)  4  Vesey,  24. 

(c)  Lord  Eldon,  in  White  v.  White,  9  Veaey,  660.    Allen  v.  Backhouse,  2  Vesey 
&  Bea.  65. 

(d)  5  Vesej,  99. 


1  When  a  tenant  for  life,  with  power  to  charge  the  estate,  executed  the  power,  and  the 
rentj)  being  insuflicient  to  pay  the  interest,  paid  the  difference  himself,  his  estate  was  held 
entitled  to  reimbursement  out  of  the  corpus  of  the  estate.  Lord  Kensington  r.  Bouverie,  81 
Kng.  L.  &  £q.  345. 

3  But  see  this  case  remarked  upon  by  Wood  V.  C,  who  held  that  iriiere  first  teiiax»l 
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and  by  the  courtesy,  as  well  as  to  any  other  tenant  for  life,  with 
this  qualification,  that  a  dowress  i3  only  bound  to  keep  down  one 
diird  part  of  the  accruing  interest,  because  she  takes  only  one  third 
part  of  the  estate ;  and  if  she  redeems  the  whole  mortgage,  she 
would  have  a  claim  on  the  estate  for  two  thirds  of  the  interest  of 
the  mortgage  so  redeemed,  and  the  whole  of  the  principal,  (e)  ^ 

But  while  tenants  fr  life  are  entitled  to  these  privileges, 
tlie  law  has  discover  d  a  similar  solicitude  for  those  who 
•  have  an  interest  in  the  inheritance  in  remainder  or  rever-  *  76 
don.  If,  therefore,  the  tenant  for  life,  or  for  years,  as  the 
case  may  be,  should,  by  neglect  or  wantonness,  occasion  any  per- 
manent waste  to  the  substance  of  the  estate,  whether  the  waste  be 
voluntary  or  permissive,  (a)  as  by  pulling  down  houses ;  suffering 
them  to  go  to  decay  from  the  want  of  ordinary  care ;  cutting  the 
timber  unnecessarily ;  (i)  opening  mines  ;  or  changing  one  species 
of  land  into  another ;  he  becomes  liable,  in  a  suit  by  the  person 
entitled  to  the  immediate  estate  of  inheritance,  to  answer  in  dama- 
ges, as  well  as  to  have  his  future  operations  stayed,  (c^  ^    If  the 


(e)  Vide  MuprOf  46.    House  v.  House,  10  Paige,  159. 

(a)  Neither  Mr.  Hargraye  nor  Mr.  Park  were  able  to  find  anj  authority  declaring 
that  the  dowress  was  chargeable  with  permissive  waste ;  though  both  of  them  were  of 
opinioii  that  she  was  answeraUe.  Harg.  note  877,  to  Co.  Litt.  lib.  1.  Park  on  Dower, 
857. 

(b)  Clearing  land  hy  the  tenant,  which  is  bad  husbandry,  and  without  pretence 
that  it  was  for  estovers,  is  waste.  7  N.  Hamp.  171.  But  the  tenant  for  life  is  bound 
lo  keep  down  ordinary  charges  for  taxes  and  repairs,  out  of  the  rents  and  profits  of 
the  estate.  Cairns  v.  Chabert,  8  £dw.  Ch.  812.  But  a  tenant  for  life  cannot  lay  out 
moneys  in  building  or  improvement  on  the  estate,  and  charge  it  to  the  inheritance. 
The  Court  of  Chancery  will  not  sustain  an  inquiry  whether  the  improvements  were 
>ieneflfiial.  The  tenant  makes  them  at  his  own  hacard.  Caldecott  v.  Brown,  2  Hare, 
144. 

(c)  Co.  Litt.  58,  a,  b.    Butler's  note,  122,  to  Co.  Litt  lib.  8.    Dane's  Abr.  vol.  iil. 


for  lift  of  a  mortgsged  estate  allowed  the  interest  to  fidl  into  arrear,  the  second  tenant  for  life 
Slight  have  the  arrears  raised  out  of  the  inheritance,  in  Sharshaw  v.  Gibbs,  23  £ng.  L.  & 
£q.  3«1. 

s  Danforth  v.  Smith,  23  Vermont,  247.  In  this  case  Redfield  J.  thought  that  the  American 
coDits  had  not  generally  required  a  tenant  for  life,  and  certainly  not  a  dowress,  to  keep  down 
the  interest  In  Stilwell  v.  Dooghty,  2  Bradf.  (N.Y.)  811,  it  was  held,  that  a  tenant  for  life, 
taking  by  will  the  "  clear  income,"  must  pay  the  interest  of  a  permanent  improvement  of  her 
Mtate,  and  the  principal  be  asMssed  to  the  remainder-man. 

1  See  Oemence  v.  Steers,  1  B.  I.  272;  Dozier  v.  Gregory,  1  Jones  Law  (N.  C),  100.  As 
to  waste  in  catting  ornamental  timber,  see  Marker  v.  Marker,  4  £ng.  L.  &  £q.  96 ;  Lush- 
iigton  V.  Boldero,  8  Ibid.  266. 
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land  be  wholly  wild  and  uncultivated,  it  has  been  held,  that  the 
tenant  may  clear  part  of  it  for  the  purpose  of  cultivation ;  but  he 
must  leave  wood  and  timber  sufficient  for  the  permanent  use  of 
the  farm.    And  it  is  a  question  of  fact  for  a  jury,  what  extent 
of  wood  may  be  cut  down,  in  such  cases,  without  exposing  the 
party  to  the  charge  of  waste.  (cT)     The  American  doctrine  on 
tlie  subject  of  waste  is  somewhat  varied  from  the  English  law,  and 
is  more  enlarged,  and  better  accommodated  to  the  circumstances 
of  a  new  and  growing  country .^    In  Pennsylvania,  the  law,  as  to 
tlie  tenant  in  dower,  on  the  subject  of  clearing  wild  lands  assigned 
for  dower,  accords  with  the  rule  in  New  York,  (e)    In  Massa- 
chusetts, the  inclination  of  the  Supreme  Court  seemed  to  be  othe^ 
wise,  and  in  favor  of  the  strict  English  rule  ;  and  that  was  one  of' 
the  reasons  assigned  for  holding  the  widow  not  dowable  of  sach 
lands.  (/)    In  Virginia,  it  is  admitted,  that  the  law  of  waste  is 
varied  from  that  in  England ;  and  the  tenant  in  dower,  in  working 

coal  mines  already  opened,  may  penetrate  into  new  seams, 
*  77    and  sink  new  shafts,  without  being  *  chargeable  with  waste.(a) 

So,  in  North  Carolina,  it  has  been  held  not  to  be  waste  to 
clear  tillable  land  for  the  necessary  support  of  the  tenant's  family, 
though  the  timber  be  destroyed  in  clearing.  (6)  And  in  BoRtaur 
tine  V.  Poyner^  (c)  it  was  admitted,  that  the  tenant  in  dower  might 
use  timber  for  making  staves  and  shingles,  when  that  was  the 
ordinary  use,  and  the  only  use  to  be  made  of  such  lands.    She 


tit.  Waste,  passim.  2  Blacks.  Comm.  281.  Alterations  in  a  tenement  become  waste,  ai 
by  convertiDg  two  chambers  into  one,  or  pulling  down  a  house,  and  rebuilding  it  in  s 
different  fashion,  even  though  it  be  thereby  more  valuable.  Grave's  case,  Co.  litt 
63,  a,  n.  8.    City  of  London  v.  Graeme,  Cro.  Jac.  182.    2  Rol.  Abr.  816,  pi.  17, 18. 

(d)  Jackson  v.  Brownson,  7  Johns.  227.    Hickman  v.  Irvine,  3  Dana  (Ken.),  128. 

(e)  Hastings  v.  Crunckleton,  3  Teates,  261. 

(f)  Conner  v.  Shepherd,  16  Mass.  164. 

(a)  Findly  v.  Smith,  6  Munf.  134.    Crouch  v.  Puryear,  1  Rand.  258. 

(6)  Parkins  v.  Coxe,  2  Hay  w.  339.  In  Tennessee,  also,  the  law  concerning  waste 
is  construed  liberally  in  favor  of  the  widow.  She  may  cut  down  timber  for  necessaiy 
use,  provided  the  estate  be  not  ii^ured,  and  enough  be  left  for  permanent  use.  Owen 
V.  Hyde,  6  Yerger,  334. 

(c)  2  Hayw.  110. 


3  See  Crockett  r.  Crockett  2  Ohio  St  180;  M*CuUongh  «.  Irvine,  18  Penn.  St  488.  Tit 
tenant  maj'  use  mines  already  open  and  sell  the  products,  and  cut  timber  for  use  in  mining. 
Neel  «.  Neel,  19  Penn.  St  828.  The  court  will  restrain  unskilftil  mining,  bat  not  socb  iS 
merely  tends  to  exhaust  the  mine.    Irwin  v.  Covode,  24  Ibid.  162. 
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was  only  restricted  firom  clearing  lands  for  cultivation,  when  there 
was  already  sufficient  cleared  for  that  purpose,  ((f) 

The  tenants  by  the  courtesy,  and  in  dower,  and  for  life  or  years, 
are  answerable  for  waste  committed  by  a  stranger ;  and  they  take 
their  remedy  over  against  him ;  (e)  and  it  is  a  general  principle, 
that  the  tenant,  without  some  special  agreement  to  the  contrary,  is 
responsible  to  the  reversioner  for  all  injuries  amounting  to  waste, 
done  to  the  premises  during  his  term,  by  whomsoever  the  injuries 
may  have  been  committed,  with  the  exception  of  the  acts  of  God, 
and  public  enemies,  and  the  acts  of  the  reversioner  himself.  TUe 
tenant  is  like  a  common  carrier,  and  the  law  in  tliis  instance  is 
founded  on  the  same  great  principles  of  public  policy.  The  land- 
lord cannot  protect  the  property  against  strangers ;  and  the  tenant 
is  on  the  spot,  and  presumed  to  be  able  to  protect  it.  (/) 

The  ancient  remedies  for  waste  by  writ  of  estrepememty  and  writ 
of  waste  at  conmion  law,  are  essentially  obsolete ;  and  the  modern 
practice  in  this  country  as  well  as  in  England,  is  to  resort^  to  the 
prompt  and  efficacious  remedy  by  an  injunction  bill,  to  stop  the 
commission  of  waste,  when  the  injury  would  be  irreparable ;  ^ 
or  by  *  a  special  action  on  the  case  in  the  nature  of  waste,  *  78 
to  recover  damages,  (a)  ^    The  modern  remedies  are  much 


(d)  In  Loomis  v.  Wflbnr,  6  liason,  18,  it  was  fl4judged  not  to  be  waste  in  a  tenant 
fsr  life,  to  cat  down  timber  trees,  in  order  to  make  necessary  repairs,  and  selling  them 
to  procure  boards  for  the  purpose,  if  the  mode  be  economical,  and  for  the  benefit  of 
the  estate.    But  see  Simmons  v.  Norton,  7  Bing.  640. 

(e)  Co.  Litt  54,  a.    2  Inst.  145,  808.    Cook  v.  Ch.  T.  Co.  1  Denio,  91. 

(/)  White  V.  Wagner,  4  Harr.  &  Johns.  878.  In  Ohio,  every  tenant  seised  of 
knds  for  life,  or  having  the  care  of  lands,  either  as  guardian  or  executor,  or  tenant  bj 
courtesy,  or  in  dower,  or  for  life,  or  in  right  of  his  wife,  and  refusing  or  neglecting  to 
pay  the  tax  charged  thereon,  forfeits  his  estate  therein,  to  the  person  next  entitled  in 
xeversion  or  remainder.  Chase's  Statutes  of  Ohio,  vol.  ii.  1868, 1869.  McMillan  v. 
Bobbins,  5  Ohio,  80. 

(a)  In  the  case  of  the  Governors  of  Harrow  School  v.  Alderton,  2  Bos.  &  Pull.  86, 
we  have  the  ancient  action  of  waste,  on  the  statute  of  Gloucester,  in  which  the  plain- 
tiffis  entitled  to  recover  the  place  wasted,  and  treble  damages.    In  Pennsylvania  and 


1  Crockett  «.  Crockett,  2  Ohio  St  180.  ChUds  v.  Smith,  1  Md.  Ch.  Dec.  488.  When  an 
iiqiuictioo  is  asked,  waste  having  been  committed,  the  court  will  direct  an  account,  to  prevent 
multiplicity  of  suits.  BodgerB  v.  Rodgers,  11  Barb.  (N.  T.)  696.  Where  there  is  privity  of 
title,  incparable  injmy  need  not  be  shown  in  order  to  obtain  an  injunction,  but  against 
strsagcrs  or  adverse  ludderB  it  is  otherwise.  Georges  Creek  Co.  v.  Detmold,  1  Md.  Ch. 
Disc.  871. 

1  It  hss  been  held  in  North  Carolina,  (Dnpree  o.  Dnpree,  4  Jones  Law  (N.  C),  887,)  that  it 
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more  convenient,  simple,  and  prompt,  and  a  jadicious  substitute 
for  the  dilatory  proceedings  and  formidable  apparatus  of  the  an- 
cient law. 

At  common  law,  no  prohibition  against  waste  lay  against  the 
lessee  for  life  or  years,  deriving  his  interest  firom  the  act  of  the 
party.  The  remedy  was  confined  to  those  tenants  who  deriyed 
their  interest  from  the  act  of  the  law ;  ^  but  the  timber  cut  was,  at 
common  law,  the  property  of  the  owner  of  the  inheritance ;  and 
the  words  in  the  lease,  without  impeachment  of  toaste^  had  the 
efiect  of  transferring  to  the  lessee  the  property  of  the  timber,  (b) 
The  modem  remedy  in  chancery,  by  injunction,  is  broader  than  at 
law;  and  equity  will  interpose  in  many  cases,  and  stay  waste, 
where  there  is  no  remedy  at  law.*    K  there  was  an  intermediate 


Delaware,  the  ancient  writ  of  €gtrq)ement,  to  preTent  the  commiBsion  of  waste,  u  in 
use,  and  it  is  regulated  and  improyed  in  the  bill  prepared  bj  the  oomnuMioDen  on 
the  revision  of  the  dvil  code  of  Pennsylyania  in  1885 ;  and  it  i^  also  applied  to  prerent 
trespasses  upon  "  unseated  hmds."  In  Virginia,  the  action  of  waste  at  law  is  nerer 
brought.  The  remedy  is  exclusively  in  chancery.  1  Robinson's  Ftactice,  560.  In 
Delaware,  the  action  of  waste  is  in  use.    8  Harr.  9. 

(6)  At  common  law  a  tenant  for  life,  without  impeachment  of  waste,  had  mudi  of  th« 
character  of  a  tenant  in  fee,  except  as  to  tlie  duration  of  the  estate.  He  might  cot 
down  trees  and  open  mines,  and  take  the  produce  for  his  own  benefit  Lewis  Bowle'i 
case,  11  Co.  79,  a,  82,  b.  Co.  Litt.  220,  a.  But  equity  gives  a  more  limited  constno- 
tion  to  the  clause,  and  allows  to  the  tenant  for  life  those  powers  only  which  a  prudent 
tenant  in  fee  would  exercise.  He  cannot  pull  down  or  dilapidate  houses,  or  destroy 
pleasure-grounds,  or  prostrate  trees  planted  for  ornament  or  shelter.  Vane  v.  I^nd 
Barnard,  2  Vem.  739.  1  Salk.  161.  Rolt  v.  Lord  Somerville,  2  Eq.  Gas.  Abr.  tit 
Waste,  pi.  8.  Packington  v.  Packington,  8  Atk.  215.  But  such  a  clause  in  lessee  is 
not  one  that  is  likely  to  be  palpable  to  lessors,  and  is  not  in  use  in  this  country. 

Timber  cut  by  a  stranger  belongs  to  the  reversioner,  and  not  to  the  tenant ;  snd  if 
carried  away,  the  reversioner  has  a  constructive  possession,  sufficient  to  maintain 
trespass  de  bonis  asportaJUs  against  the  stranger.    Bulkley  v.  Dolbeare,  7  Conn.  232. 
If  cut  by  the  tenant  unnecessarily,  he  acquires  no  title  to  the  timber  cut,  nor  can  he 
convey  any  to  a  purchaser.    Mooers  v.  Wait,  8  Wendell,  104. 


was  not  a  good  objection  to  an  action  on  the  case,  in  the  nature  of  waste,  that  the  rever- 
sioner (the  plaiutiflT)  had  purchased  the  estate  of  the  particular  tenant  aft«r  the  waste  was 
committed.  By  the  New  York  Code  of  Procedure,  the  action  of  waste  b  abolished,  and  the 
remedies  substituted  are  judgment  for  damages,  and  forfeiture,  when  the  ii\jaiy  to  plaintiff's 
estate  equals  the  value  of  the  tenant's  estate  or  unexpired  term.  Harder  9.  Harder,  26 
Barb.  (N.  Y.)  409. 

'  But  where  in  a  deed,  conveying  land  in  fee-simple,  the  grantor  reserved  to  himself  a 
life-estate,  held  that  he  could  not  fell  the  timber.    Webster  v.  Webster,  88  N.  Hamp.  18. 

*  But  in  Maine  the  equity  jurisdiction  is  confined  by  statute  to  technical  waste.  Leigh- 
ton  V,  Leighton,  82  Maine,  899. 
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estate  for  life,  between  the  lessee  for  life  and  the  remainder-man  or 
reversioner  in  fee,  the  action  of  waste  would  not  lie  at  law ;  for 
it  lay  on  behalf  of  him  who  had  the  next  immediate  estate  of  inher- 
itance, (c)  Chancery  will  interpose  in  that  case ;  and  also  where 
the  tenant  effects  the  inheritance  in  an  unreasonable  and  uncon- 
scientious manner,  even  though  the  lease  be  granted  without 
impeachment  of  waste,  (d)  *  The  chancery  remedy  is  limit- 
ed to  cases  in  which  *  the  title  is  clear  and  undisputed ;  (a)  *  79 
and  the  remedy  by  an  action  on  the  case  in  the  nature  of 
waste,  has  been  held  (i)  not  to  lie  for  permissive  waste.^  If  this 
last  doctrine  be  well  foimded  (and  I  think  it  may  very  reasonably 
be  doubted),  (c)  then  recourse  must  be  had,  in  certain  cases,  as 
where  the  premises  are  negligently  suffered  to  be  dilapidated,  to 
the  old  and  sure  remedy  of  a  writ  of  waste ;  and  which,  so  far  as  it 
is  founded  either  upon  the  common  law,  or  upon  the  statute  of 
Gloucester,  (d)  has  been  generally  received  as  law  in  this  country, 
and  is  applicable  to  all  kinds  of  tenants  for  life  and  years.*  (e)    It 


,  (c)  Co.  litt  58,  b,  54,  a. 

[d)  Perrot  v.  Femt,  8  Atk.  94.  Aston  v,  Aston,  1  Vesej*  264.  Vane  r.  Barnard, 
2  Vein.  788.  Lord  Thnrlow,  in  Tracy  v.  Hereford,  2  Bro.  C.  C.  188.  Kane  v.  Van- 
derimrgh,  1  Johns,  Ch.  11.  The  New  York  ReTised  Statutes,  vol.  i.  750,  sec.  8,  have 
incorporated  the  doctrine  of  these  chancery  decisions,  so  fiir  as  to  give  to  the  person 
seised  in  remainder  or  reversion,  an  action  of  waste  for  an  mjwry  to  the  inheritance, 
notwithstanding  any  intervening  estate  for  life  or  years.  The  statute  remedy  was 
first  introduced,  and  smothered,  amidst  the  multiplied  temporary  provisions  of  the 
Supply  Bill,  in  1811 !  and  I  presume  it  was  intended  to  meet  the  difficulty  of  some 
special  case.  Laws  of  New  York,  sess.  84,  c.  246,  sec.  47.  The  recovery,  in  such  a 
case,  must  be  without  prejudice  to  the  intervening  estate  for  life  or  years ;  and  the 
ooorts  will  still  have  to  supply,  by  construction,  the  want  of  specific  provision  in  the 
statute,  as  to  the  disposition  of  the  place  wasted,  and  the  damages.  In  Massachusetts, 
by  statute,  the  person  having  the  next  intermediate  estate  of  freehold,  may  also  bring 
aa  action  of  waste  against  a  dowress.    Jackson  on  Pleadings  in  Real  Actions,  829. 

(a)  PiUsworth  v.  Hopton,  6  Vesey,  51.    Storm  v.  Mann,  4  Johns.  Ch.  21. 
(6)  Gibson  r.  Wells,  4  Bos.  &  Pull.  290.    Home  v,  Benbow,  4  Taunt.  764. 
(c)  See  the  just  and  able  criticism  by  counsel  on  those  decisions,  in  4  Harr.  & 
Johns.  878,  879,  888,  889,  and  the  dictum  of  Johnson  J.,  Ibid.  890. 
(cQ  6  Edw.  L  c.  5. 

(e)  An  action  of  waste  will  not  lie  against  the  tenant  by  elegit  Co.  Litt  54,  a. 
Scott  P.  Lenox,  2  Brock.  57. 


*  And  also  where  tnutees  have  a  power  inconsistent  with  the  tenants*  privilege  of 

Briggs  0.  Oxford,  8  £ng.  L.  &  £q.  194. 
1  In  Powys  V.  Blagrave,  27  Eng.  L.  &  Eq.  668,  Lord  Cranwoith  held  that  equity  would 
not  interfere  to  make  a  tenant  for  lift  liable  in  a  case  of  permissive  waste. 

VOL.  IV.  8 
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is  frequently  said  by  Lord  Coke,  in.  his  Commentaries,  (/)  and  it 
was  so  declared  by  the  K.  B.,  in  the  Caunleis  of  Shrew9burjfi 
casCy  (^)  that  waste  would  not  lie  at  conmion  law,  against  the 
lessee  for  life  or  years ;  for  the  lessor  might  have  restrained  him 
by  covenant  or  condition.  But  Mr.  Reeve,  who  was  thoroughly 
read  in  the  ancient  English  law,  insists  that  the  common 

*  80    *  law  provided  a  remedy  against  waste  by  all  tenants  for  life 

and  for  years,  and  that  the  statute  of  Gloucester  only  mada 
the  remedy  more  specific  and  certain,  (a) 

The  provision  in  the  statute  of  Gloucester,  giving,  by  way  of 
penalty,  the  forfeiture  of  the  place  wasted,  and  treble  damages,  was 
reenacted  in  New  York,  New  Jersey,  and  Virginia,  (i)  and  it  is 

the  acknowledged  rule  of  recovery,  in  some  of  the  other  states, 

*  81    in  the  action  of  waste.  ((?)  ^    It  may  be  considered  *a8  im- 


{/)  2  Inat  299. 

(g)  6  Co.  18. 

(a)  Beeve's  HUtory  of  the  English  Law,  yol.  ii.  78, 184.  By  the  oommon  kv, 
says  Lord  Coke,  2  Inst.  800,  the  punishment  for  waste  against  the  guardian  wis  the 
forfeiture  of  his  trust,  and  damages  to  the  value  of  the  waste.  So  the  tensBt  in 
dower  yielded  the  like  damages,  and  had  a  keeper  set  over  her,  to  guard  sgauvt 
fiiture  waste. 

(5)  Laws  of  New  York,  1787,  sess.  10,  c.  6.  Act  of  Vh-ginia,  1792,  c.  189.  Act 
of  New  Jersey,  1795.    Ehner's  Digest,  598. 

(c)  Cameron  &  Norw.  (N.  C.)  26.  Ch.  J.  Parsons,  in  4  Mass.  568.  Johnson  Ji 
in  4  Harr.  &  Johns.  891.  In  Ohio,  the  tenant  in  dower,  who  wantonly  commiti  or 
suffers  waste,  forfeits  the  place  wasted  in  an  action  of  waste ;  but  the  statute  is  sOent 
as  to  the  treble  damages.  Chase's  Statutes  of  Ohio,  vol.  ii.  1816.  In  Fennsylmui> 
the  provisions  in  the  English  statutes  were  always  followed ;  but  the  commissioMn 
on  the  revision  of  the  civil  code,  reported  a  new  provision  in  the  case  of  permimin 
waste,  by  directing  the  tenant  to  repair,  and,  in  de&ult,  the  usual  recovery  follows  of 
the  place  wasted,  and  treble  damages.  Mr.  Dane,  in  his  Greneral  Abridgment  and 
Digest  of  American  Law,  vol.  iii.  c.  78,  art.  11,  sec.  2,  art.  18,  sees.  8,  4,  5,  srt  14, 
sec.  2,  says,  that  the  statute  of  Gloucester  was  adopted  in  Massachusetts,  as  part  of 
their  common  law,  as  to  the  remedial  part  only,  but  not  as  to  the  forfeiture  of  the 
place  wasted,  and  treble  damages.    The  statute  of  1788  gave  the  forfeiture  of  the  plsoe 


1  See  Revised  Code  of  N.  Carolina  of  1864,  p.  698,  ch.  116,  ^  8;  Revised  Statutes  of  Ken- 
tucky, 1852,  p.  448.  In  Delaware  there  is  a  forfeiture  of  the  place  wasted  and  doable  damages. 
Revised  Code  of  1852,  ch.  88,  ^  9.  In  Illinois,  of  the  place  wasted  and  the  damages.  Revised 
Statutes,  1856,  ch.  34,  ^  30.  And  the  same  in  Rhode  Island  against  a  dowress,  and  the  piscs 
and  twice  the  damages  if  the  waste  is  committed  by  other  tenant  for  life  or  years.  In  loira 
the  forfeiture  is  treble  damages.  Code  of  Iowa,  1861,  §  2184.  The  same  in  California.  Com- 
piled Laws,  1853,  ch.  128,  ^  250,  et  teq.  In  Wisconsin  the  fbrfeitare  is  double  the  damages. 
Revised  Statutes,  1849,  ch.  109,  4  9.  In  Vermont  the  widow  is  liable  for  the  damages  aloas. 
Compiled  Laws,  ch.  64,  ^  14. 
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ported  by  our  ancestors,  with  the  whole  body  of  the  common 
and  statute  law  then  existing,  and  applicable  to  our  local  circum-' 
stances.  As  &r  as  the  provisions  of  that  statute  are  received  as 
law  in  this  country,  the  recovery  in  the  action  of  waste,  for  waste 
done  or  permitted,  is  the  place  wasted,  and  treble  damages ;  but 
the  writ  of  waste  has  gone  out  of  use,  and  a  special  action  on  the 
case,  in  the  nature  of  waste,  is  the  substitute ;  ^  and  this  latter 
action,  which  has  superseded  the  conunon-law  remedy,  relieves  the 
tenant  from  the  penal  consequences  of  waste  under  the  statute  of 
Gloucester.    The  plaintiff,  in  this  action  upon  the  case,  recovers 


wasted,  mnd  single  damagesy  agaiiiBt  the  tenant  in  dower.    On  the  other  hand,  Judge 
Jadcson,  in  his  TreatiBe  on  the  Pleadings  and  Practice  in  Real  Actions,  S40,  follows 
the  opinioo  of  Ch.  J.  YtmooM,  and  considers  the  common  law  of  Massachusetts  to  be, 
that  the  plaintiff  will  generallj,  in  the  action  of  waste,  recover  the  place  wasted,  and 
treble  damages.    The  weight  of  authority  is  on  that  side ;  but  the  Mass.  Revised 
Statutes,  of  1886,  have  settled  the  question,  hy  declaring  that  the  forfeiture  for  waste, 
by  a  tenant  in  dower,  shall  be  the  place  wasted,  and  the  amount  of  damages  done  to  the 
premues,  to  be  recovered  in  an  action  of  waste.    This  is  also  the  law  of  Michigan. 
And,  while  on  the  subject,  I  take  this  occasion  to  say,  that  I  think  it  must  somewhat 
•taitle  and  surprise  the  learned  sergeants  at  Westminster  Hall,  if  they  should  per- 
chance look  into  the  above  treatise  of  Judge  Jackson,  or  into  the  work  of  Professor 
Steama  on  the  Law  and  Practice  of  Real  Actions,  to  find  American  lawyers  much 
more  accurate  and  fiuniliar,  than,  judging  from  some  of  the  late  reports,  they  them- 
•elvea  appear  to  be,  with  the  learning  of  the  Tear  Books,  Fitzherbert,  Rastel,  and 
Coke,  on  the  doctrines  and  pleadings  in  real  actions.    Until  the  late  work  of  Mr.  Ros- 
coe,  on  the  Law  of  Actions  relating  to  Real  Property,  and  which  was  subsequent  to 
that  of  Professor  Steams,  and  contains  great  legal  learning,  there  was  no  modem 
work  in  England  on  real  actions,  to  be  compared  with  those  I  have  mentioned.    Those 
abatmse  subjects  are  digested  and  handled  by  Judge  Jackson  with  a  research,  judg- 
ment, precision,  and  perspicuity,  that  reflect  lustre  on  the  profession  in  this  country. 
The  Supreme  Court  of  Massachusetts  decided,  in  Padelford  v.  Padelfbrd  (7  Pick.  162), 
the  question  of  the  forfeiture  for  waste  on  estates  in  dower,  in  accordance  wiUi  the 
opinion  of  Mr.  Dane.    But  afterwards*  in  Sackett  t;.  Sackett  (8  Pick.  809),  the  ques- 
tion was  much  more  elaborately  discussed  and  considered ;  and  the  conclusion  was, 
that  the  rule  prescribed  by  the  statute  of  Gloucester  was  brought  over  from  England 
by  die  colonists,  when  they  first  emigrated,  as  part  of  the  common  law. 

The  statute  of  Gloucester  is  not  law  in  the  state  of  Maine,  and  an  action  of  waste 
cannot  be  maintained  in  that  state  against  a  tenant  in  dower,  but  it  is  suggested  that 
an  action  on  the  case,  in  the  nature  of  waste,  may  be  maintained  by  the  reversioner, 
against  a  tenant  in  dower,  for  actual  waste.    Smith  v.  Follansbee,  18  Maine,  278.^ 


*  And  the  ibrfeitnre  is  the  place  wasted  and  the  damages  if  a  dowress  commits  the  waste; 
whUe  in  gaaenl  if  it  is  committed  during  the  pendency  of  a  suit  or  proceedings  for  partition, 
the  offender  forfeits  treble  damages.    Revised  Statutes  Maine,  1867,  ch.  97,  ^  8. 

^  Williams  e.  Lamier,  Busbee  (Law),  80.  And  see  Compiled  Statutes  of  Connecticnt,  1854, 
tit  1,  f  284;  Parker  «.  Chambliss,  12  Geo.  285. 
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no  more  than  the  actual  damages  which  the  premises  have  sus- 
'tained.  (a) 

Under  the  head  of  permissive  waste,  the  tenant  is  answerable,  if 
the  house  or  other  buildings  on  the  premises  be  destroyed  by  fire 
through  his  carelessness  or  negligence ;  and  he  must  rebuild,  in  a 

convenient  time,  at  his  own  expense.  (6)  ^  The  statute  of  6 
*  82    Anne,  c.  31,  guarded  the  tenant  *  from  the  consequences  of 

accidental  misfortune  of  that  kind,  by  declaring,  that  no  suit 
should  be  brought  against  any  person  in  whose  house  or  chamber 
any  fire  should  accidentalli/  begin,  nor  any  recompense  be  made  by 
such  person  for  any  damage  sufiFered  or  occasioned  thereby.^  Until 
this  statute,  tenants  by  the  courtesy  and  in  dower,  were  responsible, 
at  common  law,  for  accidental  fire ;  and  tenants  for  life  and  years, 
created  by  the  act  of  the  parties,  were  responsible,  also,  under  the 
statute  of  Gloucester,  as  for  permissive  waste,  (a)  ^  There  does 
not  appear  to  have  been  any  question  raised,  and  judicially  decided 


(a)  Parker  J.,  in  Linton  v.  Wilson,  Kerr  (N.  B.)>  239,  240.  Bj  the  New  Tak 
Beyised  Statutes,  vol.  ii.  884-888, 848,  the  writ  of  waate,  aa  a  real  action,  is  essentiillj 
abolished ;  but  an  action  of  waste  is  substituted,  in  which  the  first  process  bj  sum- 
mons is  g^ven ;  and  the  judgment  to  be  rendered  is,  that  the  plaintiff  recoTer  the  plioe 
wasted  and  treble  damages.  If  the  action  be  brought  by  a  joint  tenant,  or  tenant  in 
common,  against  his  co-tenant ;  the  plaintiff,  if  he  recover,  may,  at  his  election^  take 
judgment  for  the  treble  damages,  or  have  partition  of  the  premises,  with  a  deduction 
of  the  damages  from  the  share  of  the  defendant.  In  Rhode  Island  and  Ohio,  the 
action  of  waste  is  still  in  use,  for  the  recovery  of  the  freehold  wasted.  Loomis  f. 
Wilbur,  5  Mason,  18.  Statutes  of  Ohio,  1831,  2o2.  This  is,  probably,  the  general 
law  in  this  country.  But  as  the  statute  of  8  and  4  Wm.  IV.  c.  27,  abolished  the  writ 
of  waste,  it  is  now  considered  in  England  that  the  place  wasted  cannot  be  recovered. 

(6)  Lord  Coke  says,  that  burning  the  house  by  negligence  or  mischance,  is  waste; 
and  Lord  Hardwicke  speaks  generally,  that  the  destruction  of  the  house  by  fire  is  waste,  and 
the  tenant  must  rebuild.    Co.  Litt.  53,  a.    1  Vcsey,  462. 

(a)  Harg.  note  877,  to  Co.  Litt.  lib.  1.  A  tenant  from  year  to  year  is  not  liable  for 
permissive  waste,  nor  for  the  wear  and  tear  of  the  premises.  Torriano  v.  Toung,  6 
Carr.  &  Pa.  8. 


<  When  the  waste  is  not  wilfhl  and  the  tenant  neglects  to  repair,  a  sabwqucnt  tenant, 
making  the  repairs,  cannot  charge  them  upon  the  inheritance.  Sharshaw  v,  Gibbs,  28  Eng.  L. 
&  £q.  881. 

1  A  tenant  for  life,  holding  under  a  will  which  required  him  to  keep  the  premiiies  "  in  good 
and  tenan table  repair/*  was  held  liable  to  rebuild,  the  house  having  been  destroyed  by  acci> 
dental  fire.    In  re  Skingley,  3  Eng.  L.  &  £q.  91. 

s  In  Virginia,  money  received  on  insurance  of  a  building  in  which  there  is  a  life-estate,  o 
to  be  applied  to  the  repairing  of  the  building.  Brough  v.  Uiggins,  2  Gratt.  408.  And  in  a 
similar  case  the  tenant  was  held  entitled  to  interest  on  the  insurance  money  fbr  life.  Graham 
V.  Boberts,  8  Ired.  Eq.  99. 
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in  this  country,  respecting  the  tenant's  responsibiUty  for  accidental 
fires,  as  coming  under  the  head  of  this  species  of  waste.  I  am  not- 
aware  that  the  statute  of  Anne  has,  except  in  one  instance,  been 
formally  adopted  in  any  of  the  states.  (5)  It  was  intimated,  upon 
the  argument  in  the  case  of  White  v.  Wagner ^  (c)  that  the  question 
had  not  been  decided ;  and  conflicting  suggestions  were  made  by 
counsel.  Perhaps  the  universal  silence  in  our  counts  upon  the 
subject  of  any  such  responsibility  of  the  tenant  for  accidental  fires, 
is  presumptive  evidence  that  the  doctrine  of  permissive  waste  has 
never  been  introduced,  and  carried  to  that  extent,  in  the  common- 
law  jurisprudence  of  the  United  States.  (cT) 

Estates  for  life  were,  by  the  common  law,  liable  to  forfeiture,  not 
only  for  waste,  but  by  alienation  in  fee.  Such  an  alienation, 
according  to  the  law  of  feuds,  amounted  to  a  renunciation  of  the 
feudal  relation,  and  worked  a  forfeiture  of  the  vassal's  estate  to  the 
person  entitled  to  the  inheritance  in  reversion  or  remainder,  (e) 
Alienation  by  feoffinent,  with  livery  of  seisin,  or  by  matter  of 
record,  as  by  fine  or  recovery,  of  a  greater  estate  than  the 
tenant  for  *  life  was  entitled  to,  by  divesting  the  seisin,  and  *  83 
taming  the  estate  of  the  rightful  owner  into  a  right  of  entry, 
operated  as  a  forfeiture  of  the  life-estate,  imless  the  person  in 
remainder  or  reversion  was  a  party  to  the  assurance,  (a)     But  an 

(b)  The  statute  was  adopted  in  New  Jersey,  in  1795.    Elmer's  Digest,  598. 

(c)  4  Harr.  &  Johns.  881-8S5. 

{d)  In  coTenants  on  the  part  of  the  tenant  to  pay  rent,  he  is  hound  to  pay,  though 
the  premises  he  aocidentallj  destroyed  by  fire.  See  <u/>ra,  vol.  iii.  468.  A  tenant 
from  year  to  year,  according  to  the  case  of  Izon  v,  Gorton,  5  Bing.  (N.  C.)  601,  is 
liable  ibr  use  and  occupation,  though  the  premises  be  destroyed  by  fire. 

A  raluable  treatise  on  the  Law  of  Dilapidations  and  Nuisances,  by  David  Gibbons, 
Esq.,  was  published  in  London,  1888,  in  which  waste  of  every  description  by  tenants 
for  life  and  for  years ;  by  mortgagor  and  mortgagee ;  by  joint  tenants  and  tenants  in 
oommoo ;  and  in  which  dilapidations  of  party-walls,  fences,  highways,  bridges,  and 
sewers,  are  treated  at  large  with  learning  and  accuracy. 

(«)  "  Nihil  de  jure  focere  potest  quis  quod  vertat  ad  exhsredationem  Domini  sui ; 
•i  super  hoc  convictus  Aierit  fosdum  de  jure  amittet"  GlcmviUe,  lib.  9,  c.  1.  Litt.  sec. 
415.    2  Bkcks.  Comm.  274. 

(a)  Co.  Litt  251,  b.  252,  a.  856,  a.  2  Inst.  809.  Statute  of  Gloucester,  6  Edw.  I. 
c  7.  Preston  on  Abstracts  of  Title,  vol  1.  852-856.  In  Sir  Wilham  Pelluun's  case, 
1  Co.  14,  b,  it  was  adjudged,  that  if  a  tenant  for  life  conveyed  in  fee,  by  bargain  and 
sale,  and  then  suffered  a  common  recovery,  he  forfeited  his  life-estate.  But  in  Smith 
9.  Clyfford,  1  Term  Bep.  788,  it  was  held,  that  the  estate  of  a  tenant  for  life  was  not 
forfeited  by  suffering  a  recovery.  Mr.  Preston  thinks  the  elder  case  the  better  deci- 
•ion  and  authority  (1  Preston  on  Convey.  202) ;  but  Mr.  Ram,  in  his  Outline  of  the 
Law  of  Teoore  and  Tenancy,  125-140,  has  discussed  this  point,  and  examined  those 
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alienation  for  the  life  of  the  tenant  himself  did  not  work  any  wrong; 
and,  therefore,  says  Lord  Coke,  (i)  it  was  not  within  the  statute  of 
Gloucester.  So,  a  mere  grant  or  release  by  the  tenant  for  life, 
passed,  at  common  law,  only  what  he  might  lawfully  grant.^  h 
Massachusetts,  Connecticut,  New  York,  Pennsylyania,  and  Ken- 
tucky, this  feudal  notion  of  forfeiture  is  expressly  renounced,  and 
the  doctrine,  placed  upon  just  and  reasonable  grounds.    Any  oon- 

veyance  by  a  tenant  for  life,  or  years,  of  a  greater  estate  than 
*  84    he  possessed,  or  could  lawfully  convey,  passes  *  only  the  title 

and  estate  which  the  tenant  could  lawfully  grant,  (a)  It  is, 
therefore,  an  innocent  conveyance,  whatever  the  form  of  the  con- 
veyimce  may  be,  and  produces  no  forfeiture  of  the  particular  estate.^ 
It  does  not,  like  a  feoffment  with  livery  at  conunon  law,  ransack  tk 
whole  estaUy  and  extinguish  every  right  and  power  connected  with 
it. 

The  same  conclusion  must  follow  from  the  general  provision  in 
the  statute  of  Virginia,  of  December,  1783,  and  from  the  forms  of 
conveyance  in  use  in  other  states.  A  conveyance  in  fee  by  a 
tenant  for  life,  by  bargain  and  sale,  or  by  lease  and  release,  does  not 
work  a  discontinuance.  Conveyances  imder  the  Statute  of  Uses 
are  innocent  conveyances,  since  they  operate  only  to  the  extent  of 
the  grantor's  right,  and  occasion  no  forfeiture ;  though,  if  a  general 
warranty  be  annexed  to  these  conveyances,  it  would,  at  common 
law,  work  a  discontinuance,  when  the  warranty  descends  upoa 


authorities,  with  much  ability ;  and  he  holds  the  later  decision  to  be  sound,  on  t!3-^ 
ground  that  the  recovery,  being  absolutely  void,  was  harmless.  We,  in  this  countr:^ 
have  very  little  concern  with  such  questions  ;  but  this  instance  strikingly  illustrat^^ 
the  matchless  character  of  the  English  jurisprudence  for  stability,  and  the  spirit  whi^^ 
sustains  it.  Here  were  two  cases,  at  the  distance  of  two  centuries  apart,  on  an  abstruf^^ 
and  technical  point  of  hard  law ;  and  the  attention  of  two  learned  lawyers  is  immed 
ately  attracted  by  the  apparent  contrariety  between  them.  The  one  justifies  the  latc^ 
case,  by  showing  that  it  went  on  new  ground,  Aimished  by  the  statute  of  14  Eli^ 
subsequent  to  the  first  case ;  whereas,  the  other,  not  being  able  to  reconcile  the  case^ 
on  principle,  condemns  the  later  decision  with  unceremonious  and  blunt  severity. 

(ft)  2  Inst.  309. 

(a)  New  York  Revised  Statutes,  vol.  i.  739,  sees.  143,  146.     Massachusetts  Re^ 
vised  Statutes,  1835,  part  2,  c.  59,  sec.  6.    M'Kee  t;.  Front,  8  Dallas,  486.    11  Conn 
557.    1  B.  Monr.  (Ken.)  94. 


1  See  Bell  v.  Twilight,  2  Foster,  600. 

1  A  levy  of  land  on  a  judgment  collosively  obtained  by  tenant  for  life,  does  not  wori^ 
forfeiture.    Qoimby  o.  Dill,  40  Maine,  628. 
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n  who  has  the  right  to  the  lauds.  (()  We  have  never  adopted, 
this  country,  the  common-law  couveyance  by  feoffineut  and 
ery,  and  we  rarely  use  that  by  fine,  or  common  recovery,  or  any 
ler  than  the  conveyance  by  lease  and  release,  or,  more  com- 
inly,  by  deed  of  bargam  and  sale.  In  New  Jersey,  by  an  Act  in 
98,  alienations  by  the  husband  of  the  wife's  lands  or  of  his 
iirtesy,  or  by  a  dowress,  having  an  estate  in  dower,  or  other 
ate  for  life,  and  whether  made  with  or  without  warranty,  do  not 
3dace  any  prejudice  to  the  persons  entitled  to  the  inheritance, 
t  the  dowress  forfeits  her  particular  estate.  If,  however,  there 
,  in  any  state,  a  forfeiture  of  the  life-estate  by  the  act  of  the 
lant  for  life,  the  party  entitled  to  enter  by  reason  of  the  forfeit- 
By  is  not  bound  to  enter,  and  may  wait  until  the  natural  termina- 
<n,  of  the  life-estate,  (e)  ^ 


(6)  Co.  Utt  829,  fL.  Gilbert  on  Tenures,  tit.  Discontinaanoe,  112. 
(e)  Elmer's  Dig.  77.  Doe  v.  DanTers,  7  East  299.  Wells  v.  Prince,  9  Mass.  608. 
cfkaoa  v.  Mandus,  2  Wendell,  867.  By  statute,  in  Kentackj,  in  1798,  no  oonrej" 
oe  bj  the  husband  of  the  wife's  estate  works  a  discontinuance  thereof;  nor  doea 
17  alienation  pass  a  greater  estate  than  might  lawfully  be  conveyed,  or  bar  the 
»due  of  the  estate,  except  that,  if  the  alienation  be  with  warranty,  the  heirs  wiU  bo 
mad  to  the  yalue  of  the  heritage  descended.    8  Dana  (Ken.),  291,  292. 

s  Moore  «.  Loco,  89  Penn.  State,  260. 
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LECTURE  LVI. 

OF  ESTATE  FOB  TEABS,  AT  WILL  AND  AT  SUFFERANCE. 

(1.)  Of  estates  for  f/ears. 

A  lease  for  years  is  a  contract  for  the  possession  and  profits  of 
land  for  a  determinate  period,  with  the  recompense  of  rent;^  and 
it  is  deemed  an  estate  for  years,  though  the  number  of  years 
should  exceed  the  ordinary  limit  of  human  life.  An  estate  for  life 
is  a  higher  and  greater  estate  than  a  lease  for  years,  notwithstand- 
ing the  lease,  according  to  Sir  Edward  Coke,  (a)  should  be  for  a 
thousand  years  or  more ;  and  if  the  lease  be  made  for  a  less  time 
than  a  single  year,  the  lessee  is  still  ranked  among  tenants  for 
years.  (6)^ 

In  the  earlier  periods  of  English  history,  leases  for  years  were 
held  by  a  very  precarious  tenure.  The  possession  of  the  lessee 
was  held  to  be  the  possession  of  the  owner  of  the  freehold,  and 
the  term  was  liable  to  be  defeated  at  the  pleasure  of  the  tenant 
of  the  freehold,  by  his  suffering  a  common  recovery.  (<?)  In  the 
reign  of  Henry  VI.,  it  would  seem  that  the  law  gave  to  the  lessee, 
who  was  unduly  evicted,  the  right  to  recover,  not  only  damages 
for  the  loss  of  the  possession,  but  the  possession  itself,  (d)  But 
the  interest  of  the  lessee  was    still   insecure,  until  the  statute 


(a)  Co.  Litt.  46,  a.    See  supra,  vol.  ii.  p.  842. 
(6)  Litt.  sec.  67. 

(c)  Co.  Litt.  46,  a.    Lord  Parker,  in  Theobalds  t;.  Duffoj,  9  Mod.  102. 

(d)  F.  N.  B.  198,  cites  19  Hen.  VI. 


1  Where  a  servant  occupies  as  incident  merely  to  his  employment,  his  rig:ht  to  occupy 
terminates  when  such  employment  ceases.  Spurgin  v.  White,  2  Giff.  478.  The  occupancy 
of  land  under  a  contract  to  purchase  does  not  create  the  relation  of  landlord  and  tenant,  and 
there  is  no  liability  for  rent  although  the  contract  is  abandoned  by  reason  of  a  defect  in  the 
vendor's  title.    Sylvester  v.  Ralston,  81  Barb.  (N.  Y.)  286. 

2  Under  a  parol  demise  the  law  implies  no  agreement  for  good  title,  although  it  does  imply 
one  for  quiet  enjoyment    Bandy  v.  Cartwright,  20  £ng.  L.  &  £q.  874. 
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f  21  *Heii.  VLLl.  c.  15,  removed  the  doubts  arising  from  *86 
be  conflicting  authorities,  and  enabled  the  lessee  for  years  to 
alsify  a  recovery  suffered  to  his  prejudice,  (a)  A  term  was  now 
L  certain  and  permanent  interest,  and  long  terms  became  common, 
•^hen  they  could  be  purchased  and  held  in  safety.  They  were 
converted  to  the  purpose  of  raising  portions  for  children,  in  fiEunily 
settlements,  and  by  way  of  mortgage.  (6) 

It  was  said,  in  the  Jhike  of  NorfoWB  casey  (<?)  that  there  was 
nothing  in  the  books  before  the  reign  of  Elizabeth,  respecting 
terms  attendant  upon  the  inheritance ;  but  that  in  the  latter  part 
)f  her  reign,  mortgages  for  long  terms  of  years  came  into  use ; 
md  then  it  was  deemed,  in  chancery,  advisable  to  keep  the  term 
mtstanding,  to  wait  upon,  and  protect  the  inheritance.  A  long 
ease,  in  modern  times,  has  been  considered  a  muniment  of  title, 
ad  equivalent,  in  some  respects,  to  an  estate  in  fee.  No  man, 
aid  Lord  Mansfield,  held  a  lease  for  2000  years  as  a  lease,  but  as 
,  term  to  attend  the  inheritance ;  and  half  the  titles  in  the  king- 
lorn  were  so.  (d)  Long  terms,  as  for  one  hundred,  or  five  him- 
Ired,  or  a  thousand  years,  created  by  way  of  trust  to  secure  joint- 
ures, and  raise  portions,  or  money  on  mortgage  for  fiemiily  pur- 
K)9es,  and  made  attendant  upon  the  inheritance,  first  came  into 
ixtensive  discussion,  in  the  case  of  Freeman  v.  Barnes,  (e)  They 
LOW  occupy  a  large  space  in  the  English  law ;  and  the  practice  of 
:eeping  outstanding  terms  on  foot,  to  attend  and  protect  the 
nheritance,  after  the  performance  of  the  trusts  for  which  they 
rere  raised,  renders  the  learning  on  this  subject  extremely  inter- 
eting  to  conveyancers,  and  to  the  profession  at  large  in  the 
jountry  where  that  practice  prevails.  This  learning  is  *  for-  *  87 
unately,  not  of  much  use  or  application  in  the  United 
states ;  but  a  cursory  view  of  its  general  principles  seems  due  to 
he  cause  of  legal  science,  and  it  will  at  least  excite  and  gratify  the 
luriosity  of  the  American  student. 

(1)  The  advantage  derived  from  attendant  terms  is  the  security 


(a)  See  a  list  of  the  authorities,  pro  and  con,  taken  principallj  from  the  Year 
looks,  cited  in  the  margin  to  Co.  Litt.  46,  a. 

{b)  F.  N.  B.  221.  2  Blacks.  Comm.  142.  Reeve's  History  of  the  English  Law,  toI. 
r.  282,283. 

(c)  8  Cb.  Cas.  24. 

(d)  Denn  r.  Barnard,  Cowp.  597. 

(«)  1  Vent  66,  80.    1  Lev.  270,  S.  C. 
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which  they  afford  to  purchasers  and  mortgagees.  If  the  band  Jide 
purchaser  or  mortgagee  should  happen  to  take  a  defectiye  convey- 
ance or  mortgage,  by  which  he  acquires  a  mere  equitable  title,  he 
may,  by  taking  an  assignment  of  an  outstanding  term  to  a  tmstee 
for  himself,  cure  the  defect,  so  far  as  to  entitle  himself  to  the  1^ 
estate  during  the  term,  in  preference  to  any  creditor,  of  whose 
incumbrance  he  had  not  notice,  at  or  before  the  time  of  complet- 
ing his  contract  for  the  purchase  or  mortgage.  He  may  use  the 
term  to  protect  his  possessions,  or  to  recover  it  when  lost.  This 
protection  extends  generally  as  against  all  estates  and  incam- 
brances  created  intermediately  between  the  raising  of  the  term  and 
the  time  of  the  purchase  or  mortgage ;  and  the  outstanding  tenn, 
so  assigned  to  a  trustee  for  the  purchaser  or  mortgagee,  will  prevail 
over  the  intermediate  legal  title  to  the  inheritance.  In  the  case  of 
Wilhughby  v.  Wilhughbyj  (a)  Lord  Hardwicke  took  a  full  view 
of  the  doctrine ;  and  he  may  be  considered  as  having  established 
the  principle  of  applying  old  outstanding  terms  to  the  protection  of 
purchasers  and  incumbrancers.  Mr.  Butler  considered  thi^  case 
as  the  Magna  Gharta  of  this  branch  of  the  law.  It  was  observed, 
that  a  term  for  years  attendant  upon  the  inheritance  was  the 
creature  of  a  court  of  equity,  and  invented  to  protect  real  property, 
and  keep  it  in  the  right  channel;  and  a  distinction  was  made 
between  these  attendant  terms  and  terms  in  gross^  though,  in  the 
consideration  of  the  common  law,  they  are  the  same.  At  law, 
every  term  is  a  term  in  gross.  It  is  a  term  in  active  operation, 
witiiout  having  the  purpose  of  its  creation  fulfilled.     Such  terms 

are  considered  as  separate  from  the  inheritance,  and  a  di&- 
*  88    tinct  and  different  species  *  of  property.     The  reversioner  or 

remainder-man  has  no  interest  in  them,  other  than  a  right 
to  redeem,  on  fulfilling  the  purpose  of  their  creation. 

When  the  legal  ownership  of  the  inheritance  and  the  term  meet 
in  the  same  person,  a  legal  coalition  occurs  ;  and,  at  law,  the  term, 
which  before  was  personal  property,  falls  into  the  inheritance,  and 
ceases  to  exist.  But  in  equity,  another  kind  of  ownership  takes 
place,  being  an  equitable  or  beneficial  ownership,  as  distinguished 
from  the  mere  legal  title.  Where  that  ownership  of  the  term  and 
the  inheritance  meet  in  the  same  person,  imdivided  by  any  inter- 
vening beneficial  interest  in  another,  an  equitable  union  exists,  and 

(a)  1  Term  Rep.  768.    1  Coll.  Jurid.  887,  S.  a 
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the  term,  which  before  was  personal  property,  becomes  amiexed 
to  the  mheritance,  and  attendant  upon  it,  as  part  of  the  same  estate, 
unless  the  owner  of  the  property  had  expressed  a  contrary  intention, 
and  which  would  preyent  the  union  of  the  term  and  the  inheritance. 
The  relation  between  the  ownership  of  such  a  term  and  the  inheri- 
tance, forms  their  union  in  equity,  and  gives  the  term  the  capacity 
of  beuig  considered  as  attendant  upon  the  inheritance,  where  no 
trust  is  declared  for  that  purpose.  But,  though  equity  considers 
the  trust  of  the  term  as  annexed  to  the  inheritance,  yet  the  legal 
estate  of  the  term  is  always  separate  from  it,  and  existing  in  a 
trustee,  otherwise  it  would  be  merged.  It  is  this  existence  of  the 
l^al  estate  that  enables  a  court  of  equity  to  protect  an  equitable 
owner  of  the  inheritance  against  mesne  conveyances,  which  would 
carry  the  fee  at  common  law,  and  also  to  protect  the  person  who  is 
both  l^al  and  equitable  owner  of  the  inheritance,  against  such 
mesne  incumbrances,  with  which  he  ought  not  in  conscience  to  be 
t£fected<.  It  was  accordingly  decided  by  Lord  Hardwicke,  that  if  a 
subsequent  purchaser  or  mortgagee  had  notice  of  a  former  purchase 
or  incumbrance,  he  could  not  avail  himself  of  an  assignment  of  an 
old  outstanding  term  prior  to  both,  in  order  to  gain  a  preference  ; 
but  that  without  such  notice  he  could  protect  himself  under 
the  old  term,  (a)  *  The  same  doctrine  received  the  sanction  *  89 
of  Lord  Eldon,  in  MaundreU  y.  Mawndrell ;  (a)  and  he  ob- 
served, that  if  a  term  be  created  for  a  particular  purpose,  and  that 
purpose  has  I)een  satisfied,  if  the  instrument  does  not  provide,  on 
the  happening  of  that  event,  for  the  ceBser  of  the  term,  the  beneficial 
interest  in  it  becomes  a  creature  of  equity,  to  be  disposed  of  and 
moulded  according  to  the  equitable  interests  of  all  persons  having 
claims  upon  the  inheritance.  When  the  purposes  of  the  trust  are 
satisfied,  the  ownership  of  the  term  belongs,  in  equity,  to  the  owner 
of  the  inheritance,  and  will  attend  the  inheritance,  whether  declared 
by  the  original  conveyance  to  attend  it  or  not.  The  trustee  will 
hold  the  term  for  equitable  incumbrancers,  according  to  priority ; 
and  it  is  a  general  rule,  that  in  all  cases  where  the  term  and  the 
freehold  would,  if  legal  estates,  merge  by  being  vested  in  the  same 
person,  the  term  will,  in  equity,  be  construed  to  be  attendant  on 


(a)  See  the  strong  and  lucid  opinion  of  Mr.  Feame,  and  the  subject  of  these  attend* 
ant  tenns  in  2  CoU.  Jnrid.  297. 
(a)  10  Vesey,  246. 
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the  inheritance  unless  there  be  evidence  of  an  intention  to  seyer 
them.  (6) 

These  attendant  terms  will  not  be  permitted  to  deprive  creditors 
of  any  benefit  they  would  have  of  the  term  for  payment  of  their 
debts ;  nor  will  they  protect  the  inheritance  in  fee  from  debts  due 
from  the  vendor,  by  speciality,  to  the  crown,  (c)  They  protect  the 
purchaser  against  an  act  of  bankruptcy  in  the  vendor,  if  the  par- 
chaser  had  not  notice  of  it ;  and  equity  denies  permission  to  the 
assignees  of  the  bankrupt  to  call,  to  the  prejudice  of  the  purchaser, 
for  an  assignment  of  a  term  standing  out  in  trustees,  (d)  They 
likewise  protect  against  a  claim  of  dower,  if  the  purchase  or  mort- 
gage was  made  previous  to  the  right  of  dower  attaching,  and  the 
assignment  of  the  term  be  actually  made  before  the  husband's 

death,  (e) 
*  90        *  The  purchaser  or  mortgagee  may  call  for  the  assignment 
of  all  terms  conferring  a  title  to  the  legal  estate,  and  of  which 
he  can  avail  himself  in  an  action  of  ejectment ;  and  that  includes 
every  term  which  is  not  barred,  or  merged,  or  extinguished,  by* 
proviso  or  cesser j  or  presumed  to  be  surrendered.    The  question 
whether  the  term  be  validly  subsisting  as  an  outstanding  estate,  has 
led,  in  the  English  courts,  to  the  most  protracted  and  vexatious 
discussions ;  and  it  may  become  interesting  to  the  American  lawyer, 
standing  on  liis  "  vantage  ground,"  and  happily  exempted  from  the 
control  of  those  subtle  and  perplexing  modifications  of  property,  to 
trace  the  progress  of  the  discussions,  and  witness  the  abiUty  and 
searching  inquiry  which  they  have  displayed.     He  will  find  new 
occasion  to  cherish  and  admire  the  convenience  and  simplicity  of 
our  own  systems,  which  on  this  subject  afiford  bettor  security  to 
title,  and  greater  certainty  to  law. 

A  proviso  of  cesser  is  usually  annexed  to  long  terms,  raised  by 
mortgage,  marriage  settlement,  or  annuity,  whereby  the  term  is 
declared  to  be  determinable  on  the  happening  of  a  certain  event; 
and  until  the  event  provided  for  in  the  declaration  of  cesser  i^ 
occurred,  the  term  continues.  And  if  there  be  no  such  proviso,  i* 
will  continue  until  expressly  merged,  or  surrendered,  even  thougk 


(6)  Capel  V.  Girdler,  9  Vesey,  509. 

(c)  The  King  v.  Smith,  Sugden's  Treatise  of  Vendors  and  Purchasers,  app.  ^^ 
xviii.    The  Kmg  v.  St.  John,  2  Price,  817. 
{d)  Wilkes  v.  Bodington,  2  Vern.  699. 
(e)  Wynn  v,  WilliamSi  5  Vesey,  130. 
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»ecial  purpose  for  which  it  was  created  be  answered.  But  the 
ne  of  a  presumed  surrender  of  a  term,  is  that  which  has 
ied  the  most  intense  share  of  professional  attention,  and  given 
>  a  series  of  judicial  decisions,  distinguished  for  a  strong  sense 
dty,  as  well  as  for  the  spirit  and  talent  with  which  they  handle 
bstruse  head  of  the  law. 

x>rding  to  the  old  rule  of  practice,  if  the  term  had  been  once 
Led  to  attend  the  inheritance,  there  coidd  be  no  presumption 
urrender,  and  it  woidd  be  treated  as  a  subsisting  term ;  for,  a 
;  trust  being  annexed  to  the  term,  it  followed  the  inheritance 
gh  all  its  channels  and  descents  from  ancestor  to  heir.  But 
\  term  was  once  satisfied,  and  had  not  been  assigned,  it  was 
3t  to  be  barred  by  the  operation  of  the  statute  of  limita- 
*  So,  if  it  had  been  assigned,  and  lain  dormant  for    *  91 

fifty,  or  sixty  years,  without  any  notice  being  taken  of 
the  changes  which  the  title  had  undergone,  a  surrender  might 
■esumed.    The  current  of  the  decisions  at  law  has,  for  some 

been  setting  strongly  in  favor  of  a  presumed  surrender  of  the 
,  when  set  up  as  a  defence  in  ejectment,  provided  there  be 
Distances  to  induce  the  presumption.  Such  circumstances 
^  if  the  term  had  been  passed  over  in  silence,  on  a  change  of 
irty,  and  the  parties  had  not  taken  an  actual  assignment  of  the 
,  or  a  declaration  from  the  trustee,  when  they  had  the  means 
lowing  that  the  term  existed.  A  declaration,  however,  by  the 
ee,  or  an  actual  assignment,  or  the  fact  that  the  term  has  not 

satisfied,  will  rebut  the  presumption  of  a  surrender.  Courts 
w  do  now  take  notice  of  trusts  of  attendant  terms,  and  have 
rted  from  the  ancient  rigid  rule,  of  considering  every  trust 
.  to  be  a  term  in  gross.  The  two  latest  cases  at  law  on  the 
Jct,  are  those  of  Doe  v.  Wright  and  Doe  v.  Hilder.  (a)  In  the 
of  those  cases,  a  term  for  one  thousand  years  was  created  by 
,  and,  eighteen  years  thereafter,  it  was  assigned  for  the  purpose 
Jcuring  an  annuity,  and  then  to  attend  the  inheritance.  The 
e  remained  undisturbed  in  the  hands  of  the  owner  of  the  inhcr- 
«  and  his  devisee,  for  seventy-eight  years,  without  any  material 
»  having  been  taken  of  the  term ;  and  it  was  held,  that  a  sur- 
er of  the  term  was  to  be  presumed,  in  favor  of  the  owner  of 
inheritance.     In  the  other  case,  a  term  for  years,  created  in 


(a)  2  B.  &  Aid.  710,  7S8. 

VOL.  IT.  9 
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1762,  by  the  owner  of  the  fee,  was  assigned  to  a  trustee,  in  1779, 
to  attend  the  inheritance ;  and,  in  1814,  the  owner  of  the  inheii- 
tance  executed  a  marriage  settlement.  In  1816,  he  conveyed  his 
life  interest,  and  his  reversion  in  the  estate,  under  the  settlement, 
to  a  purchaser,  as  a  security  for  a  debt ;  but  no  assignment  of  the 

term,  on  delivery  of  the  deeds  relating  to  it,  took  place ;  and, 
*  92    in  1819,  an  actual  assignment  of  the  term  was  *  made  by  the 

administrator  of  the  trustee,  to  a  new  trustee,  for  the  fra- 
chaser  in  1816.  It  was  decided,  that  a  surrender  was  here  to  be 
presumed  prior  to  1819,  and  that  the  term  could  not  be  set  up,  to 
protect  the  purchaser  against  a  prior  incumbrancer.  The  presump- 
tion of  a  surrender  was  deemed  necessary,  to  prevent  the  more 
unfavorable  inference,  either  of  want  of  integrity  in  the  purchaser 
in  suffering  the  attendant  term  to  pass  neglected,  or  of  want  of  care 
and  caution  on  the  part  of  the  professional  men  engaged  in  tiie 
transactions. 

This  last  decision  threw  the  English  conveyancers  into  consterna- 
tion ;  and  it  was  very  much  condemned,  as  shaking  the  landmarks 
of  real  property,  and  rendering  insecure  the  title  of  every  jhu«- 
chaser,  by  destroying  all  reliance  upon  attendant  terms,  (a)    Lord 
Eldon  was  strongly  opposed  to  the  modern  facility,  in  courts  of  lav, 
of  sustaiiung  the  presumption  of  the  surrender  of  a  term.  (6)    But 
the  Vice-Chancellor,  Sir  John  Leach,  in  Emery  v.  Orocock,  (c)  sup- 
ports the  doctrine  of  the  K.  B.  in  clear  and  decided  language;  and 
this  would  seem  to  be  the  most  authoritative  conclusion  from  the 
review  of  the  cases  on  the  subject,  ((i) 


(a)  See  Sir  Edward  B.  Sugden's  Letters  to  Charles  Butler,  Esq.,  on  the  doctritf 
of  presuming  a  surrender  of  terms  assigned  to  attend  the  inheritance.  Best  on  Fl^ 
sumptions,  sees.  118,  122. 

(6)  The  cases  of  Townsend  v.  Bishop  of  Norwich,  Hays  v.  Bailej,  and  Aspioil^' 
Kempson,  are  referred  to,  in  the  appendix  to  the  sixth  edition  of  Sug^en's  Essays  od 
Vendors  and  Purchasers,  for  Lord  Eldon's  continued  marks  of  disapprobation  of  the 
recent  doctrine. 

(c)  6  Madd.  54. 

{d)  The  leading  cases  on  the  question  have  been  collected,  and  the  doctrine  (A 
attendant  terms  clearly  and  neatly  condensed,  by  Mr.  Butler,  in  Co.  Litt.  290,  b,  note 
249,  sec.  13 ;  but  the  whole  subject  is  much  more  fully  examined  by  Mr.  Coventry,  in 
his  Yoluminous  notes  to  2  Powell  on  Mortgages,  477-512. 

The  English  real  property  commissioners,  in  their  second  common-law  report,  in 
18S0,  proposed,  as  an  improvement  of  the  doctrine  of  outstanding  terms,  that  ^ 
plaintiff  be  not  defeated  in  his  recovery  by  proof  of  the  existence  of  a  term,  unless  it 
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*  As  the  owner  of  the  fee  is  entitled  to  all  the  benefits  *  93 
rhich  he  can  make  of  a  term  attendant  upon  the  inheritance 
uring  its  continuance  in  trust,  the  equitable  interest  in  the  term 
111  devolve  in  the  same  channel,  and  be  governed  by  the  same 
lies  as  the  inheritance.  The  tenant  in  whose  name  the  term  for 
sars  stands,  is  but  a  trustee  for  the  owner  of  the  inheritance,  and 
s  cannot  obstruct  him  in  his  acts  of  ownership.  The  term  becomes 
)nsolidated  with  the  inheritance,  and  follows  it  in  its  descent  or 
lienation.  On  the  death  of  the  ancestor,  it  vests,  technically,  in^ 
is  personal  representatives  ;  but  in  equity,  it  goes  to  the  heir,  and 

considered  as  part  of  the  inheritance,  notwithstanding  it  formally 
[>es  in  a  course  of  administration,  and  not  in  a  course  of  descent. 
•eing  part  of  the  inheritance,  it  cannot  be  severed  from  it  or  made 
>  pass  by  a  will,  not  executed  with  the  solemnities  requisite  to  pass 
sal  estate,  (a) 

In  this  coimtry,  we  have  instances  of  long  terms  of  near  one 
tiousand  years  ;  but  they  are  treated  altogether  as  personal  estate, 
Ad  go,  in  a  course  of  administration,  as  chattel  interests,  without 
iny  suggestion  of  their  being  of  the  character  of  attendant  terms,  (i) 


Ve  shown  to  be  held  adyenelj  to  him,  or  unless  the  defendant,  with  his  plea,  give 
•otice  of  the  existence  of  the  term,  and  of  his  intention  to  set  it  up. 

(a)  LeTet  o.  Needham,  2  Vem.  188.  Whitchurch  v.  Whitchurch,  2  P.  Wms.  286. 
TiUiers  v.  Yiliien,  2  Atk.  71.  Since  the  last  edition  of  these  Commentaries,  the 
English  statutes  of  8  and  9  Vict  ch.  112,  relating  to  satisfied  terms,  of  the  first  of  Jan- 
ttiy,  1846,  put  an  end  to  satisfied  terms  by  not  allowing  them  to  be  any  longer  kept 
^  foot,  as  an  attendant  term  by  assignment.  The  Revised  Constitution  of  New  York, 
^  1846,  has  demolished  all  long  leases,  by  declaring,  that  no  lease  or  grant  of  agricul- 
^Bml  land,  thereafter  to  be  made,  for  a  longer  period  than  twelve  years,  in  which  shall 
^  reserved  any  rent  or  service  of  any  kind,  shall  be  valid.^ 

(h)  Gay's  case,  6  Mass.  419.  Brewster  v.  Hill,  1  N.  Hamp.  850.  Dillingham  v. 
Jeakiiig,  7  Smedes  &  Marsh.  485.  In  Massachusetts,  by  the  Revised  Statutes  of  1886, 
^  ^  declared,  that  the  lessees  and  assignees  of  lessees  of  real  estate,  for  the  term  of 
one  himdred  years  or  more,  in  cases  where  there  is  an  unexpired  residue  of  fifty  years 
vmore  of  the  term,  should  be  regarded  as  freeholders,  and  the  estate  subject,  like 
ft^old  estates,  to  descent,  devise,  dower,  and  execution.  And,  in  Ohio,  by  statute 
ID  1821,  lands  held  by  the  tenure  of  permanent  leases,  were  to  be  considered  real  estate 
io  respect  to  judgments  and  executions.    Chase's  Statutes  of  Ohio,  vol.  ii.  1185.    A 


1  It  has  been  held  that  this  provision  has  a  view  only  to  such  services  as  are  certain  and 
from  the  land,  and  not  to  mere  personal  obligations,  like  an  agreement  to  support  the 
^aotor  for  life.  Stephens  r.  Reynolds,  2  Selden,  464.  In  Wisconsin  there  is  a  provision  like 
hat  in  New  York,  whereby  similar  leases  for  a  longer  period  than  fifteen  years,  are  declared 
gralid.  Constitotion  of  Wiflconsin,  art  1,  S  14*  In  Alabama,  no  leasehold  estates  can  be 
rested  lor  a  kmger  term  than  20  years.    Code  of  1862,  ^  1811. 
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Our  registry  acts,  applicable  to  mortgages  and  conveyances,  dete^ 
mine  the  rights  and  title  of  bond  fide  purchasers  and  mortgagees, 
by  the  date  and  priority  of  the  record  ;  and  outstanding  terms  caa 
liave  no  operation  when  coming  in  collision  with  a  registered  deed. 
We  appear  to  be  fortunately  relieved  firom  the  necessity  of  intro- 
ducing the  intricate  machinery  of  attendant  terms,  which  have  beea 
devised  in  England  with  so  much  labor  and  skill,  to  throw  protectioa 
over  estates  of  inheritance.  Titles  are  more  wisely  guarded,  by 
clear  and  certain  rules,  which  may  be  cheaply  discovered  and  easilj 

understood ;  and  it  would  be  deeply  to  be  regretted  if  we 
*  94    *  were  obliged  to  adopt  so  complex  and  artificial  a  system  as 

a  branch  of  the  institutes  of  real  property  law.    In  New  York, 
under  the  recently  Revised  Statutes  relative  to  uses  and  trusts,  (a) 
these  trust  terms  cannot  exist  for  the  purposes  contemplated  in  the 
English  equity  system.    All  trusts,  except  those  authorized  and 
modified  by  the  statute,  are  abolished ;  and  express  trusts  may  be 
created  to  ^^  sell  lands  for  the  benefit  of  creditors,  and  to  sell,  mort- 
gage, or  lease  lauds,  for  the  benefit  of  legatees,  or  for  the  purpose 
of  satisfying  any  charge  thereon,  and  to  receive  the  rents  and  profits 
of  land,  to  be  applied  to  the  use  of  any  person ;  and  the  trustees 
camiot  sell,  convey,  or  do,  any  other  act  in  contravention  of  the 
trust ;   and  when  the  purposes  for  which  the  express  trust  shall 
have  been  created  have  ceased,  the  estate  of  the  trustees  ceases 
also."  (6)     This  strict  limitation  of  the  power  of  creating  and  con- 
tinuing trusts,  would,  in  its  operation,  have  totally  destroyed  thcsa 
attendant  terms,  had  they  otherwise  existed  in  New  York. 

Leases,  among  the  ancient  Romans,  were  usually  of  very  short 
duration,  as  the  quinquetmiumj  or  term  for  five  years  ;  and  this  has 
been  the  policy  and  practice  of  several  modern  nations,  as  France, 


judgment  in  Ohio  is  a  lien  on  permanent  leaseholds,  or,  for  Instance,  on  a  lease  fortbe 
term  of  ninety-nine  years,  renewable  forever,  equally  as  upon  other  real  estate.    Aw 
in  the  puryicw  of  the  Ohio  statutes,  leasehold  estates  for  the  most  essential  purpose^i 
as  judgments,  executions,  descent,  and  distribution,  are  regarded  as  freeholds  or  real 
estate.    The  Northern  Bank  of  Kentucky  v.  Roosa,  13  Ohio,  334.^ 

(a)  New  York  Revised  Statutes,  vol.  i.  727,  728,  729,  730,  sees.  46,  49,  66,  60,61. 
65,  67. 

(6)  See  infra,  p.  310. 


3  Superseded  by  statute  of  1889,  which  gives  the  attributes  of  realty  to  pennanont  leases, 
renewable  forever.    Rev.  Stat  1841,  p.  289. 
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witzerland,  and  China.  But  the  policy  has  been  condemned  by 
istinguished  writers,  as  discouraging  agricultural  enterprise  and 
wtly  improTements.  (c) 

(2.)  Leases  for  years  may  be  made  to  commence  in  futuro  ;  for, 
sing  chattel  interests,  they  never  were  required  to  be  created 
T  feoffinent  and  livery  of  seisin.^  The  tenant  was  *  never  *  95 
ichnicaUy  seised,  and  derived  no  political  importance  from 
s  tenancy.  He  coidd  not  defend  himself  in  a  real  action.  He 
3ld  in  the  name  of  his  lord,  and  was  rather  his  servant  than  owner 
L  his  own  right.  This  was  the  condition  of  the  tenant  for  years,  in 
irly  times,  as  described  by  Bracton  and  Meta,  and  other  ancient 
itliorities ;  (a)  and  this  distinctive  character  of  terms  for  years 
Bis  left  strong  and  indelible  lines  of  distinction  in  the  law  between 
isses  for  years  and  freehold  estates.  But  the  statute  of  frauds  of 
9  Car.  U.  c.  3,  sees.  1,  2, 3,  (and  which  has  been  generally  adopted 
a  this  country,)  rendered  it  necessary  that  these  secondary  interests 
iho\ild  be  created  in  writing.  The  statute  declared,  that  ^^all 
leases,  estates,  or  terms  of  years,  or  any  imcertain  interests  in 
lands,  created  by  livery  only,  or  by  parol,  and  not  put  in  writing, 
•nd  fflgned  by  the  party,  should  have  the  force  and  effect  of  leases, 
or  estates  at  will  only,  except  leases  not  exceeding  the  term  of  three 
years,  whereupon  the  rent  reserved  during  the  term  shall  amoimt 


(e)  Gibbon's  13Sst,  toI.  viii.  86,  note.  Lord  Karnes's  Gentleman  Fanner,  407,  cited 
b  1  Bro.  C^Yil  Law,  198,  note.  Jefferson's  remarks  on  short  leases  in  France.  Jeffer- 
^'i  Works,  ToL  ii.  106.  Dr.  Browne,  191-198,  has  given  an  interesting  detail  of 
^  condition  of  the  Roman  lessee.  In  Scotland  very  long  leases  are  considered  as 
^>^  the  prohibitum  of  alienation ;  and  Mr.  Bell  says,  that  a  lease  for  nineteen  years 
■  ilooe  to  be  relied  on,  nnder  a  general  clause  in  a  deed  of  entail  prohibiting  aliemt- 
^  Bell's  Com.  toI.  i.  62,  70.  It  is  stated  m  the  Edinburgh  Review  for  July,  1884, 
^  ^  that  it  is  believed  that  not  more  than  a  third  part  of  England  is  occupied  by 
^BBttts  holding  nnder  leases.  They  must,  then,  be  tenants  from  year  to  year,  and 
fldi  miigt  be  very  nnfiivorable  to  agricultural  improvement.  The  fact  would  seem  to 
kilmott  incredible ;  and  yet  see  what  Lord  Mansfield  says  on  the  subject,  infra,  p. 
111.  See,  also,  Edinburgh  Review  for  April,  1886,  p.  Ill,  where  it  is  said,  that  a 
pett  part  of  the  best  cultivated  region  of  England  is  in  the  occupation  of  fiurmers 
wlio  hold  from  year  to  year. 

(a)  Fleta,  lib.  6,  c.  6,  sees.  18, 19,  20.    Dalrymple  on  Feudal  Property,  c.  2,  sec.  1, 
p.  25.    Preston  on  Estates,  vd.  i.  204, 206,  206. 


1  When  a  lessee  for  five  years  assigned  his  lease  for  the  last  four  years  before  the  end  of  thC^j  ^    ^    ? 
fait  year*  this  assignment  to  commence  tn  ftUwro  was  held  good.    Williams  v.  Downing,  If  ■'  'j|,  lt$   ^ 

Pten.  St  so.  K  *^  5C  J 

»•  M  X  32 
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to  two  tliird  parts  of  the  full  improved  value  of  the  thing  demisei'' 
"  And  that  no  lease  or  estate,  either  of  freehold  or  term  of  years, 
should  be  assigned,  granted,  or  surrendered,  unless  in  writing." 
The  general  provisions  of  the  statute  of  frauds  have  been  adopted 
by  statute  in  New  York,  and  the  statute  declares,  that  no  estate  or 
interest  in  lands,  other  than  leases  for  a  term  not  exceeding  one 
year,  shall  be  created,  assigned,  or  declared,  unless  by  a  deed  or 
conveyance  in  writing,  subscribed  by  the  party ;  and  every  contract 
for  the  leasing  for  a  longer  period  than  one  year,  or  for  the  sale  of 
lands,  or  any  interest  therein,  is  declared  void,  imless  in  writing, 
and  subscribed  by  the  party.  (6)* 


(6)  New  York  Reyised  Stattttes,  toI.  ii.  185,  sec.  8.  The  BfasaachTuetts  Berued 
Statutes,  p.  408,  declare  all  estates  and  interests  in  land,  created  without  writing,  to  bt 
estates  at  will  only.  By  the  Statutes  of  Connecticut,  1888,  p.  891,  no  leases  of  land,  o* 
ceeding  a  year,  are  valid,  except  against  the  grantor,  &c.,  unless  in  writing,  signed  tod 
witnessed.  The  Pennsylvania  statute  of  1772  follows  the  English  statute,  and  sUowi 
parol  leases  not  exceeding  three  yean,  without  adding  any  thing  as  to  the  resemtkm 
of  rent.  Purdon*s  Dig.  779.  In  other  states,  as  New  Jersey,  Georgia,  &c.,  the  £ii|^ 
statute  of  frauds  is  strictly  followed.  Ehner's  Dig.  218.  Prince's  Dig.  915.  Sm 
infraf  p.  115,  and  see  supra,  vol.  ii.  886,  note  a,  as  to  the  character  oT  btUermali. 
In  Scotland,  leases  of  land  exceeding  the  term  of  a  year,  are  not  efl^tual  mile«  ii  \ 
writing,  and  followed  by  possession.  1  Bell's  Com.  20.  It  was  the  old  rule  thst  a 
lease  commencing  from  the  day  of  the  date,  or  from  the  date,  began  to  operate  the  diy 
after  tlie  date.  Co.  Litt.  46,  b.  But  this  rule  was  afterwards  shaken,  and  from  ^ 
date,  or  from  the  day  of  the  date,  may  be  either  inclusive  or  exclusive  of  that  day, 
according  to  the  context  or  subject-matter,  and  the  courts  will  construe  the  words  so 
as  to  effectuate  the  deeds  of  parties,  and  not  destroy  them.  Pugh  r.  Duke  of  Leeds, 
Cowp.  714.  There  is  no  general  rule  on  the  subject,  and  in  computing  time  firom  tct 
or  an  event,  the  day  is  to  be  inclusive  or  exclusive,  according  to  the  reason  of  the 
thing,  and  the  circumstances  of  the  case.  K.  v.  Stevens,  5  EUut,  244.  Presbrey  «• 
Williams,  15  Mass.  193.  Lester  v.  Garland,  15  Vesey,  248.  Wilkinson  v.  Gaaton,) 
Ad.  &  YA\.  N.  S.  141.  The  principle  of  that  latter  case  was,  that  when  time  from  a 
particular  period  is  allowed  to  a  party  to  do  an  act,  the  first  day  is  to  be  reckoned 
exclusively,  and  that  case  was  deemed  a  sound  auUiority  in  Blaymire  r.  Haky,  6 
Meeson  &  W.  55.^  The  tendency  of  the  recent  English  decisions  is  to  exclude  the 
day  of  the  act,  unless  some  special  reason  renders  it  necessary  to  reckon  it  incloaiTe.* 

1  So  also  Weeks  v.  Hull,  19  Conn.  376. 

2  So  the  New  York  Code  of  Procedure  provides  (sec.  407)  that  the  time  within  which  tnf 
act  is  to  be  done,  as  therein  provided,  shall  be  computed  by  excluding  the  first  day  and 
including  the  Inst.    If  the  last  be  Sunday,  it  shall  be  excluded. 

•  But  where  the  unexpired  term  of  a  lease  does  not  exceed  one  year  it  may  be  surrendotd 
by  parol,  although  the  lease  was  originally  fbr  a  longer  period.  Smith  r.  Deschn,  23  X.  Y. 
363.  A  parol  lease  for  one  year,  to  commence  in  futuro^  is  void  by  the  statute  cited  in  tha 
text  Such  lease  is  void,  also,  as  being  a  contract  not  to  be  performed  within  one  year  from 
the  making  thereof.  7  Barb.  (N.  Y.)  191.  The  Court  of  Appeals  (1851)  have  overruled  this 
decision,  and  declared  such  a  parol  lease  valid.    Young  v,  Dake,  1  Selden,  468. 
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(3.)  If  land  be  let  upon  shares,  for  a  single  crop  only,  that  does 
not  amount  to  a  lease,  and  the  possession  remains  in  the  own- 


Bat  in  New  Hampshire,  when  a  computation  is  to  be  made  from  an  act  done,  or  from 
tiie  time  of  an  act,  the  day  when  the  act  is  to  be  done  is  to  be  included ;  though  in  the 
computation  of  time  from  a  date,  or  from  the  day  of  a  date,  the  daj  of  the  date  is  to 
be  excluded.  Blake  o.  Crowninshield,  9  N.  Hamp.  804.  It  was  truly  observed  in  this 
latter  case,  that  it  would  be  very  difficult  to  deduce  from  the  cases  a  general  rule.  In 
IlUnois,  the  rule  is,  when  an  action  is  to  be  performed  within  a  particular  time  from 
and  after  a  specified  day,  to  exclude  the  day  named,  and  include  the  day  in  which  the 
■ct  is  to  be  done.  4  Scam.  420.  But  ordinarily,  the  day  of  a  demise  is  inclusive, 
and  to  be  considered  in  computing  the  time  of  its  commencement  and  termination. 
The  reason  is,  that  this  construction  is  here  used,  not  by  way  of  computation,  but  of 
ptusing  an  inttrtMt ;  and  when  there  is  nothing  else  to  guide  the  construction,  that  one 
ia  assumed  which  is  most  beneficial  to  him  in  whose  fiaivor  the  instrument  is  made,  and 
an  immediate  interest  passes.  Lysle  v,  Williams,  15  Serg.  &  Rawle,  135.  Donaldson 
V.  Smith,  1  Ash.  197.^  In  New  York,  a  lease  from  the  first  day  of  May  to  the  first 
day  of  May,  has  been  supposed  to  include  that  day,  though  contrary  to  the  English 
mle.  But  it  was  admitted  to  be  a  very  unsettled  point,  and  the  usage  in  Albany  was 
■aid  to  be  a  reasonable  one,  that  such  a  lease  commences  and  terminates  at  twelve  at 
noon  on  the  first  of  May.  Savage  Ch.  J.,  in  Wilcox  v.  Wood,  9  Wendell,  846.  See 
ante,  ToL  i.  161.  In  The  King  v.  Justices  of  Cumberland,  4  Nev.  &  Mann.  878,  it  was 
lield,  that  where  a  certain  number  of  days'  notice  of  an  intention  to  do  an  act  was 
requisite,  the  day  of  the  service  of  the  notice  was  excluded  from  the  computation,  and 
tbaX  OQ  which  the  act  was  to  be  done  included.  In  Glassington  v.  Rawlins,  8  East,  407, 
the  general  rule  was  decUired  to  be,  that  where  tlie  computation  of  time  is  to  be  made 
fnom  an  a^t  done,  the  day  when  such  act  is  done  is  to  be  included.  See  also  mpra, 
ToL  i.  161.  This  rule  was  also  laid  down  in  Clayton's  case,  5  Co.  1,  a.  Bellasis  v. 
Heater,  1  Ld.  Raym.  280.  The  King  v.  Adderley,  Doug.  468.  Castle  v.  Burditt,  3 
Term  Rep.  628.  Norris  v.  The  Hundred  of  Gautris,  1  Brownlow,  156.  Hob.  189, 
8.  C.  Insurance  on  goods  to  be  shipped  between  two  certain  days,  does  not  cover 
goods  shipped  on  either  of  those  days.  Atkins  v.  Boylston  F.  &  M.  Ins.  Co.  5  Met- 
calf,  489.  Though  a  day  in  legal  contemplation  is  punctum  temporis,  without  fractions, 
yet,  where  justice  requires  it,  the  exact  time  in  the  day  in  which  an  act  was  performed, 
may  be  shown  by  proof.  Brainard  v.  Bushnell,  11  Conn.  17.  It  may  be  well  here  to 
observe,  that  a  month  ex  vi  termini,  in  the  English  law,  means  a  lunar  month.  2 
Blacks.  Comm.  141.  Catesby's  case,  6  Co.  61,  b.^  But  in  mercantile  contracts,  tlie 
usage  or  rule  is  to  calculate  the  months  as  calendar ;  (Jolly  v.  Young,  1  Esp.  N.  P. 
Osses,  186,)  and  in  other  contracts  the  lunar  is  made  to  yield  to  the  calendar  month, 
if  such  was  the  intention  of  the  contract.  Dyke  v.  Sweeting,  Willes,  585.  Lang  v. 
Gale,  1  Maule  &  Selw.  111.  In  this  country,  the  old  English  rule  is  considerably 
impaired,  and  the  term  month  is  usually  computed,  and  especially  in  statutes  and 
judicial  proceedings,  as  calendar.  Commonwealth  v.  Chambre,  4  Dallas,  142.  Tilgh- 
man  Ch.  J.,  in  8  Serg.  &  Rawle,  184.  Alston  v.  Alston,  2  Const.  (S.  C.)  by  Tread  way, 
604.  Williamson  v.  Farrow,  1880,  S.  C.  Law  Journal,  No.  2,  184.  The  New  York 
Beriaed  Statutes,  vol.  L  606,  declare,  that  the  term  mofdh  shall  be  construed  to  mean 


^  Maiys  V.  Anderson,  24  Penn.  St.  272. 

*  See  Simpson  v.  Margitson,  12  Jurist,  1848,  p.  165. 
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er.  (c)  The  occupant  is,  however,  a  tenant  in  common  with  the 
owner  of  the  gro^dng  crop,  and  he  continues  so  until  the  tenancy 
be  severed  by  a  division.  (<f)^  But  if  the  contract  be,  that 
*  96  the  lessee  possess  *  the  land  with  the  usual  privileges  of  exclu- 
sive enjoyment,  it  is  the  creation  of  a  tenancy  for  a  year, 
though  the  land  be  taken  to  be  cultivated  upon  shares,  (a)  ^ 

A  lessee  for  years  may  assign  or  grant  over  his  whole  interest, 
unless  restramed  by  covenant  not  to  assign  without  leave  of  the 
lessor .2  He  may  underlet  for  any  fewer  or  less  number  of  years 
than  he  himself  holds ;  and  he  may  incumber  the  land  with  rent 
and  other  charges.  (()  If  the  deed  passes  all  the  estates,  or  time 
of  the  termor,  it  is  an  assignment ;  but  if  it  be  for  a  less  portion  of 
time  than  the  whole  term,  it  is  an  imder-lease,  and  leaves  a  reTe^ 
sion  in  the  termor.*  The  tenant's  right  to  create  an  under-tenancy, 
by  the  grant  of  a  less  estate  than  his  own,  is  a  native  principle 
of  the  feudal  system,  and  a  part  of  the  common  law.^    The  lessee 


calendar  in  aU  statutes,  deeds  and  contractSi  unless  otherwise  expressed.    This  is  now 
the  statute  law  in  Georgia. 

(c)  Hare  v.  Celej,  Cro.  Eliz.  143.  Bradish  v.  Schenck,  8  Johns.  151.  Bishop  r. 
"Dotj,  1  Vermont,  87.  Com  growing  is  a  chattel  interest,  and  may  be  sold  hy  ptroL 
Austin  V.  Sawyer,  9  Cowen,  39. 

(d)  Walker  v,  Fitts,  24  Pick.  191. 

(a)  Jackson  v.  Brownell,  1  Johns.  267. 

(6)  The  value  of  agricultural  leases,  of  the  duration  of  twenty-one  years  and  under, 
depends  so  much  upon  the  personal  character  of  the  tenants,  that  the  rule  in  Scotlanl 
is,  that  they  cannot  be  assigned,  or  subletted,  without  the  landlord's  consent ;  but  tfa« 
lease  of  a  city  tenement  is  assignable,  or  may  be  underlet,  unless  there  be  a  clause  of 
prohibition.    1  Bell's  Com.  75-77. 


0  Forbes  v.  Shattuck,  22  Barb.  (N.  Y.)  568.  Ross  v.  Swaringer,  0  Ired.  Law,  481.  Braner 
«.  Anslcy,  11  Ibid.  12.  And  trespass  does  not  lie  against  him  by  the  landlord,  though  he 
carries  away  the  crops,  of  which  they  are  co-tenants.    Daniels  v.  Brown,  84  N.  Ilamp.  454. 

^  Where  land  is  let  upon  shares,  the  contract  takes  effect  by  way  of  reservation,  and  the 
share  re8er\'ed  is  the  property  of  the  landlord  without  severance,  so  that  he  may  maintain 
trespass  jointly  with  the  tenant.  Moulton  r.  Robinson,  7  Foster,  660.  But  sec  S>*moBds  r. 
Hall,  87  Maine,  354.  Where  in  a  mining  lease  the  rent  is  a  certain  proportion  of  the  proceeds, 
a  covenant  is  implied  that  the  lessee  will  work  the  mine  at  once  and  continuously.  Sharp  v, 
Wright,  28  Beav.  150. 

3  See  Den  v.  Post,  1  Dutch.  (N.  J.)  286.  But  license  to  assign  being  once  given,  the 
restriction  is  removed  forever.    Chipman  v,  Emerick,  6  Cal   49. 

«  Linden  r.  Hepburn,  8  Sandf.  668.  Potts  v,  Trenton  Water  Power  Co.  1  Stockt 
692. 

4  Nave  V.  Beny,  22  Ala.  882.  Robinson  v,  Pcny,  21  Geo.  183.  But  recover}-  of  poMes- 
sion  against  the  lessee  puts  an  end  to  the  rights  of  a  sub-tenant  by  parol.  Hatstat  v.  I'ackard 
7  Cush.  246. 
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00  underleasing  may  distndn  for  the  rent  due  him  on  the  iinder- 
l^se ;  though,  if  he  assign  over  the  whole  term,  he  cannot,  because 
he  has  no  reversion.^  The  under  or  deriyative  lessee  is  not  liable 
for  the  rent  reserved  in  the  original  lease,  except  so  far  as  his  goods 
and  chattels,  while  on  the  premises,  are  liable  to  a  distress  for  the 
rent  in  arrear  to  the  original  landlord.^  There  is  no  privity 
between  him  and  the  original  lessor,  and  he  is  not  liable  to  an 
action  of  covenant  for  such  rent,  (c?)  ^  But  the  assignee  of  the 
lessee  is  liable  to  the  assignee  of  the  lessor,  in  an  action  of  debt, 
for  the  time  he  holds ;  for,  though  there  be  no  privity  of  con- 
tract, there  is  a  privity  of  estate,  which  creates  a  debt  for 
*  the  rent,  (a)  So,  on  the  other  hand,  the  covenantor  and  *  97 
his  representatives,  under  a  covenant  to  pay  rent,  are  liable 
for  the  non-payment  of  rent  by  reason  of  the  privity  of  contract, 


(e)  Holford  v.  Hatch,  Doug.  188.    Bacon,  tit  Leases,  I.  8. 
(a)  Lekeox  v,  Nash,  Str.  1221.    Howland  t;.  Coffin,  9  Pick.  62. 


*  A  oonvejaiice  by  a  lessee  of  the  remainder  of  his  unexpired  term,  though  it  employs 
WQfds  ordinarily  used  in  a  demise,  and  contains  a  reservation  of  rent  and  the  right  of  reentxy 
on  ooyeaant  broken,  is  not  an  underletting  or  sub-lease,  but  an  assignment  of  the  whole  inter- 
est. Smiley  v.  Van  Winkle,  6  CaL  606.  So,  also,  though  a  part  of  the  premises  be  excepted. 
Lee  V.  Payne,  4  Mich.  106. 

*  In  Illinois  the  goods  of  the  sub-lessee  are  not  thus  liable  to  distress.  Gray  v.  Bawson,  11 
in.627. 

7  But  an  assignee  is  liable  on  the  covenant  to  pay  rent  Jacques  v.  Short,  20  Barb.  (N.  T. ) 
S69.  But  if  he  assigns  over,  the  remedy  against  him  fbr  rent  previously  due  is  in  equi^  alone. 
Hintze  v.  Thomas,  7  Md.  846.  A  sub-lessee  may  protect  himself  from  reentry  by  payment  of 
lent  to  the  original  lessor.  Peck  v,  Ingersoll,  8  Seld.  628.  M'Farlan  v.  Watson,  8  Comst  286. 
Covenants  to  pay  assessments  run  with  the  land,  and  bind  the  assignee.  Post  v,  Kearney,  2 
Comst  894.  To  pay  fbr  buUdings  erected  by  the  lessee.  Hunt  v.  Danforth,  2  Curtis  C.  C  692 ; 
but  see  Tallman  v.  Coffin,  4  Comst  184.  For  quiet  enjoyment,  Shelton  v.  Codman,  8  Cush. 
818.  To  pay  costs,  charges,  and  expenses,  Torrey  v.  Wallis,  8  Cuah.  442.  As  to  a  covenant 
lor  repairs,  see  Badeley  «.  Vigurs,  26  £ng.  L.  &  £q.  144.  An  assignee  of  the  rent,  without  the 
nreruon,  may  sue  in  his  own  name  for  rent  subsequently  accruing.  Kendall  v.  Carland,  6 
Cosh.  74.  Moffatt  v.  Smith,  4  Comst  126.  Baldwin  v.  Walker,  21  Conn.  168.  The  mortga- 
gee of  a  term  is  not  personally  liable,  before  entering,  as  an  assignee  of  the  interest  of  the 
leasee  in  the  premises.  Childs  v.  Claris,  8  Barb.  Ch.  62.  Calvert  r.  Bradley,  16  How.  U.  S. 
MO.  For  an  examination  of  the  rights  of  action  between  the  lessor,  lessee,  and  their  assignees, 
see  Patten  v.  Deshon,  1  Gray,  886.  And  as  to  payment  of  rent  after  the  death  of  the  lessor,  see 
Jacques  9.  Gould,  4  Cush.  884.  The  assignee  of  a  lease  in  trust  is  liable  on  the  covenants  only 
until  be  jrields  possession  to  the  beneficiary.  Astor  v.  L*Amoreux,  4  Sandf.  (N.  T.)  624.  The 
assignor  of  a  lease  may,  however,  relieve  himself  of  the  obligation  to  pay  rent,  «xcept  for  the 
time  of  his  occupancy,  by  assigning  over  to  a  beggar.  Carter  v.  Hammet,  18  Barb.  (N.  Y.)  608. 
Van  Schaick  v.  Third  Avenue  Railroad  Co.,  80  Id.  189.  An  equitable  assignee  of  a  lease  is 
liable  on  the  covenant  for  rent  during  the  period  of  his  occupancy.  Astor  v.  Lent,  6  Bosw. 
618.    Close  V,  Wilberforce,  1  Beav.  118. 
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after  an  assignment,  and  though  there  may  be  good  remedy  against 
the  assignee.  (6)  ^  At  common  law,  actual  entry  was  requisite,  to 
give  the  lessee  the  rights  and  privileges  of  a  tenant  in  possession ; 
for  until  then  he  was  not  capable  of  receiving  a  release  of  the  reve^ 
sion  by  way  of  enlargement  of  the  estate.  But  when  the  words, 
and  the  consideration  mserted  in  the  lease,  were  deemed  sufficient 
to  raise  a  use,  the  statute  of  uses  operated  upon  the  lease,  and 
annexed  the  possession  to  the  use  without  actual  entry,  (c)'  Before 
entry  under  the  lease,  as  a  demise  at  common  law,  the  lessee  had 
only  an  executory  interest,  or  interesse  termini^  and  no  posses- 
sion, (d)  And  interesse  termini  is  a  light  to  the  possession  of  a 
term  at  a  future  time ;  and,  upon  an  ordinary  lease  to  commence 
instanter^  the  lessee,  at  common  law,  and  independent  of  the  statute 
of  uses,  has  an  interesse  termini  only  imtil  entry .^  Its  essential 
qualities,  as  a  mere  mterest,  in  contradistinction  to  a  term  in  pos- 
session, seems  to  arise  from  a  want  of  possession.  It  is  a  right  or 
interest  only,  and  not  an  estate,  and  it  has  the  properties  of  a  right 
It  may  be  extinguished  by  a  release  to  the  lessor,  and  it  may  be 
assigned  or  granted  away,  but  it  cannot,  technically  considered, 
be  surrendered ;  for  there  is  no  reversion  before  entry,  in  which 
the  interest  may  drown.  Nor  will  a  release  from  the  lessor 
operate  by  way  of  enlargement,  for  the  lessee  has  no  estate  before 
entry,  (e) 


(6)  Orgill  V.  Kemshead,  4  Taunt.  642. 

(c)  Bacon's  Abr.  tit.  Leases,  M. 

{d)  Co.  Litt.  270,  a.     Shep.  Touch,  by  Preston,  267. 

(e)  Co.  Litt.  46,  b,  270,  a,  b,  838,  a.  Preston  on  Convey,  vol.  ii.  211-217.  Doer. 
"Walker,  6  Bam.  &  Cress.  111.  Mr.  Preston  arraigns  Sir  William  Blackstone,  tsA 
even  Littleton  and  Coke,  for  not  speaking  with  sufficient  precision  in  re8X)ect  to  the  dif- 
ference between  an  interesse  termini ,  and  a  term  for  years  in  possession.  But  the  Court 
of  K.  B.,  in  the  case  last  cited,  collected  and  stated,  with  great  clearness,  upon  the 
authority  of  Co.  Litt.,  all  the  leading  characteristics  of  an  interesse  termini.  There  »** 
subtilties  upon  the^  subject  that  betray  excessive  refinement,  and  lead  to  u^eletf 
abstruseness.  Thus,  the  interest  "  may  be  released,  but  it  cannot  be  enlarged  6y  reUai^i 
it  may  be  assigned,  but  it  cannot  be  surrendered;  though  it  is  no  impediment  to  a  ""' 
render  or  merger  of  a  prior  interest,  in  a  more  remote  interest.**  2  Preston  on  Convey.  2l0' 
When  the  law  is  overrun  with  such  brambles,  it  loses  its  sense  and  spirit^  and  beoome* 
metamorphosed ;  subita  radice  retenta  est ;  stipite  crura  tenentur. 

1  Wall  V.  Hinds,  4  Gray,  256.    Ghegan  v.  Young,  28  Penn.  St  18.    Damb  «.  Hoffioaml 
E.  D.Smith  (N.Y.)  861. 

9  Hannen  v.  l^walt,  18  Penn.  St  9. 

s  See  Doe  v.  Brown,  20  £ng.  L.  &;  £q.  88. 


LEG.  L7I.]  OF  BEAL  PBOPEBTT.  107 

•  (4.)  Leases  may  operate  by  estoppel,  when  they  are  not  *  98 
supplied  from  the  ownership  of  the  lessor,  but  are  made  by 
persons  who  have  no  vested  interest  at  the  time.  If  an  heir  appar* 
ent,  or  a  person  having  a  contingent  remainder,  or  an  interest 
under  an  executory  devise,  or  who  has  no  title  whatever  at  the 
time,  makes  a  valid  lease,  or  duly  conveys,  for  years,  and  afterwards 
an  estate  vests  in  him,  the  lease  or  conveyance  will  operate  by  way 
of  estoppel,  to  entitle  the  lessee  to  hold  the  land  for  the  term  speci« 
fied.  (a)  But  if  the  lease  takes  effect,  by  passing  an  interest,  it 
cannot  operate  by  way  of  estoppel,  even  though  it  cannot  operate 
by  way  of  interest  to  the  full  extent  of  the  intention  of  the  parties. 
If  any  interest,  however  small,  passes  by  a  deed,  it  creates  no  estop- 
pel.^ The  deed  which  creates  an  estoppel  to  the  party  undertaking 
to  convey  or  demise  real  estate,  when  he  has  nothing  in  the  estate 
at  the  time  of  the  conveyance,  passes  an  interest  or  title  to  the 
grantee,  or  his  assignee,  by  way  of  estoppel,  from  the  moment 
the  estate  comes  to  the  grantor,  and  creates  a  perfect  title  as 
against  the  grantor  and  his  heu's.  (b)  ^  The  estoppel  works  an 
interest  in  the  land.^  An  ejectment  is  maintainable  on  a  mere 
estoppel.  If  the  conveyance  be  with  general  warranty,  not  only 
the  subsequent  title  acquired  by  the  grantor  will  enure  by  estoppel 
to  the  benefit  of  the  grantee,  but  a  subsequent  purchaser  from  the 
grantor,  under  his  after-acquired  tide,  is  equally  estopped,  and 


(a)  Weale  v.  Lower,  PoUexfen,  64.    Helps  v,  Hereford,  2  B.  &  Aid.  242.    Com. 

r.  Estoppel,  £.  10.  Hubbard  v,  Norton,  10  Conn.  422.  Blake  v.  Tucker,  12  Ver- 
t&oDt,  89. 

(6)  Co.  Litt.  45,  a,  47,  b,  265,  a.  Bacon's  Abr.  tit.  Leases,  O.  Preston  on  Convey. 
^(A.  ii.  136,  189.  Brown  v.  M'Cormick,  6  Watts,  60.  Logan  v.  Moore,  7  Dana,  76. 
Xletcber  v.  Wilson,  1  Smedes  &  Marsh.  (Miss.)  Ch.  876,  889.  Willis  v.  Watson,  4 
8camm.  67.  But  if  the  estate  comes  to  him  as  trustee  to  convey  a  bona  fide  purchaser, 
the  estoppel  does  not  apply.    Burchard  v.  Hubbard,  11  Ohio,  816. 


I  But  that  release  of  dower  will  not  ^top  the  wife  to  deny  that  the  title  was  in  her  hus- 
band, see  Raymond  v.  Holden,  2  Cush.  264.  As  to  a  deed  fraadulently  given,  see  Lowell  «. 
Daniels,  2  Gray,  161. 

s  Bank  of  Utica  v.  Mersereao,  2  Barb.  Ch.  628.  See,  also,  Ward  o.  Willard,  18  N.  Hamp. 
8S9;  Crocker  r.  Pierce,  81  Maine,  177;  Bush  v.  Cooper,  18  How.  U.  S.  82.  But  a  stranger  is 
not  barred  by,  and  cannot  take  advantage  of,  an  estoppel.  Glidden  v.  Unity,  10  Foster,  104. 
Neither  is  a  slave.    Bentley  v.  Cleaveland,  22  Ala.  814. 

*  But  it  is  said,  that  an  agreement  not  under  seal  cannot  operate  as  an  estoppel  to  bar  a  right 
to  real  estate.    Genish  «.  Proprietors  of  Union  Wharf,  26  Maine,  884. 
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the  estoppel  runs  with  the  land,  (c)  ^  Lord  Kenyon  was  inclmed 
to  the  opinion  that  a  subsequent  purchaser  would  be  equallf 
•  99  estopped,  though  the  conveyance,  *  creating  the  estoppel,  was 
without  warranty ;  but  he  was  embarrassed  by  the  conflicting 
authorities,  and  pai'ticularly  Co.  Litt.  265.  (a)  In  JacJuon  v.  Bradr 
ford^  (6)  it  was  held,  that  though  a  covenant  of  warranty  would 
bar,  by  way  of  estoppel,  the  heir  and  his  issue,  the  estoppel  would 
not  affect  the  purchaser,  under  a  judgment  entered  against  the 
heir,  in  the  lifetime  of  his  ancestor,  and  previous  to  the  conveyance 
creating  the  estoppel.^ 

(5.)  A  term  for  years  may  be  defeated  by  way  of  merger,  when 
it  meets  another  term  immediately  expectant  thereon.  The  elder 
term  merges  in  the  term  in  reversion  or  remainder.  A  merger  also 
takes  place,  when  there  is  a  union  of  the  freehold  or  fee  and  the 
term,  in  one  person,  in  the  same  right,  and  at  the  same  time.    In 


(c)  Trevivan  v.  Lawrence,  1  Salk.  276.  The  learned  editor  has  annexed  to  thii 
ehort  case  of  Trivivan  v,  Lawrence,  in  Smith's  Leading  Cases,  vol.  ii.,  an  elabomle 
essay  on  the  doctrine  of  estoppels.  Coe  v.  Talcott,  6  Day,  88.  Jackson  v.  Stereni, 
13  Johns.  816.  M'WiUiams  v.  Nisly,  2  Serg.  &  Rawle,  607.  Somes  v.  Skinner,  3 
Pick.  62.  Wliite  v.  Patten,  24  Id.  824.  Middlebury  College  v.  Cheney,  1  Vermont, 
836.  Gardner  v.  Johnston,  1  Peck  (Tenn.)  24.  Douglass  v.  Scott,  5  Ham.  (Ohio) 
194.  Lawry  v.  WiUiams,  13  Maine,  281.  In  DosweU  r.  Buchanan,  3  Leigh,  365,  A., 
having  only  an  equitable  title,  conveyed  lands  by  bargain  and  sale  without  toorraiiQr  ^ 
B.  in  trust  for  C,  and  afterwards  acquired  tlie  legal  title,  aiid  sells  it  to  D.  with  war- 
ranty. It  was  held,  that  the  legal  estate  subsequently  acquired  by  A.  did  not  enur« 
to  B.  in  trust  for  C* 

(a)  Goodtitlc  v.  Morse,  3  Term  Rep.  866.  In  Comstock  v.  Smith,  13  Pick.  ll^» 
the  estoppel  was  held  not  to  apply  to  the  case  of  a  deed  with  warranty,  when  the  w**"' 
ranty  was  restricted  to  the  grantor,  and  those  claiming  under  him. 

(6)  4  Wendell,  619. 


*  So,  where  a  person  has  a  vested  share  under  an  executory  devise,  and  makes  a  convey- 
ance of  all  riyht,  &c.,  and  subsequently  the  whole  estate  vests,  the  estate  subsequently  vesting 
does  not  pass  by  estoppel.    Hall  v.  Chaffee,  14  N.  Hamp.  216. 

*  If  the  grantor  is  evicted,  a  title  subsequently  acquired  by  the  grantor  will  not  defeat  the 
grantee's  action  on  the  covenant  of  warranty.  Blanchard  v.  Ellis,  1  (iray,  195.  See  Jar\'is  r. 
Aikens,  26  Vermont,  686.  But  see  Sweetzer  v.  Lowell,  33  l^Iaine,  446.  A  release  or  quit- 
claim deed  does  not  estop  the  grantor  from  setting  up  a  subsequent  title,  although  it  contain 
covenants  against  claims  and  demands,  &c.     Bell  t?.  Twilight,  6  Foster,  401. 

1  See  the  doctrine  of  estoppel  discussed  in  Wells  v.  Pierce,  7  Foster,  608;  Cheency  c. 
Arnold,  18  Barb.  (N.  Y.)  434;  Buckingham  v.  Hanna,  2  Ohio  St  551;  Way  r.  Arnold,  18 
Geo.  181;  Van  Rensselaer  v.  Kearney,  11  How.  U.  S.  297.  That  it  applies  to  a  state  as  wel] 
as  an  individual,  see  People  of  Vennout  v.  Society  for  Propagating  the  Gos}H'I,  &c  2  Paiue 
0.  G.  546.  But  see  also  Wallace  v.  Maxwell,  10  Ired.  Law,  110.  l*>top]K*l  will  also  prevent  a 
grantee  from  denying  the  title  of  his  grantor.    Wedge  v.  Moore,  6  Cush.  8. 
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is  case,  the  greater  estate  merges  and  drowns  the  less,  and  the 
:^m  becomes  extinct;  because  they  are  inconsistent,  and  it  would 

absurd  to  allow  a  person  to  have  two  distinct  estates,  immcdi- 
ely  expectant  on  each  other,  while  one  of  them  includes  tlie  time 
'  hoih ;  nemo  potest  esse  dominus  et  tenens.  There  would  be  an 
^lute  incompatibility  in  a  person  filling,  at  the  same  time,  the 
baracters  of  tenant  and  reversioner  in  one  and  the  same  estate  ; 
Qd  hence  the  reasonableness,  and  even  necessity,  of  the  doctrine 
•  merger,  (c)  ITie  estate  in  which  the  merger  takes  place  is  not 
ilarged  by  the  accession  of  the  preceding  estate  ;  and  the  greater 

only  subsisting  estate  continues  after  the  merger,  precisely  of 
e  same  quantity  and  extent  of  ownership  as  it  was  before  the 
cession  of  the  estate  which  is  merged,  and  the  lesser  estate  is 
tinguished.  ((f)  As  a  general  rule  equal  estates  will  not 
own  in  each  other.  The  merger  is  *  produced  either  from  *  100 
e  meeting  of  an  estate  of  higher  degree  with  an  estate  of 
ferior  degree,  or  from  the  meeting  of  the  particular  estate  and 
e  immediate  reversion  in  the  same  person.  An  estate  for  years 
ay  merge  in  an  estate  in  fee,  or  for  life ;  and  an  estate  pour  autre 
e  may  merge  in  an  estate  for  one's  own  life ;  and  an  estate  for 
sars  may  merge  in  another  estate  or  term  for  years,  tlie  remainder 
'  reversion,  (a)    There  is  no  incompatibility,  and,  therefore,  there 

no  merger,  where  the  two  estates  are  successive,  and  not  con- 
Lirent.     Thus,  a  lease  may  be  granted  to  a  tenant  pour  autre  vie^ 

commence  when  his  life-estate  ceases ;  and  he  will  never,  in  that 
•se,  stand  in  the  character,  which  the  law  of  merger  is  calculated 

prevent,  of  the  reversioner  to  himself.  (6) 

Uerger  bears  a  very  near  resemblance,  in  circumstances  and 
Tect,  to  a  surrender ;  but  the  andogy  does  not  hold  in  all  cases, 
LOugh  there  is  not  any  case  in  which  merger  will  take  place,  unless 
^6  right  of  making  and  accepting  a  surrender  resided  in  the  parties 
itween  whom  the  merger  takes  place,  (c)  To  a  surrender,  it  is 
^uisite  that  the  tenant  of  the  particular  estate  should  relinquish  his 


(<;)  2  Blacks.  Comm.  177.    Preston  on  Conyej.  toI.  iii.  7, 15,  IS,  28. 

(</)  Ibid.  7. 

(a)  Preston  on  Convey.  toI.  iii.  1S2,  188,  201,  218,  219,  225,  261.    The  merger 

>li€s  if  there  be  a  unity  of  seisin  of  the  land,  and  of  a  right  of  way  over  it,  in  the 

oe  person.    Tindal,  Chief  Justice,  in  James  v.  Plant,  4  Adol.  &  £11.  749. 

{b)  Doe  V.  V^alker,  5  Bam.  &  Cress.  111. 

(c)  Preston  on  Convey,  vol.  iii.  28, 158. 

TOL.  IT.  10 
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estate  in  favor  of  the  tenant  of  the  next  vested  estate,  m  remainder 
or  reversion.  But  merger  is  confined  to  the  cases  in  which  the 
tenant  of  the  estate  in  reversion  or  remainder  grants  that  estate  to 
the  tenant  of  the  particular  estate,  or  in  which  the  particular  tenant 
grants  his  estate  to  him  in  reversion  or  remainder,  (rf)  Surrender 
is  the  act  of  the  party,  and  merger  is  the  act  of  the  law.  The  latter 
consolidates  two  estates,  and  sinks  the  lesser  in  the  greater  estate. 
The  merger  is  coextensive  with  the  interest  merged,  as  in  the  case 
of  joint-tenants  and  tenants  in  common ;  and  it  is  only  to  the  extent 

of  the  part  in  which  the  owner  has  two  several  estates.    An 
*  101    *  estate  may  merge  for  one  part  of  the  land,  and  continue  in 

the  remaining  part  of  it.  (a)  ^ 
To  effect  the  operation  of  merger,  the  more  remote  estate  must 
be  the  next  vested  estate  in  remainder  or  reversion,  without  any 
intervening  estate,  either  vested  or  contingent ;  and  the  estate  in 
reversion  or  remainder  must  be  at  least  as  large  as  the  preceding 
estate.  (6)    The  several  estates  must  generally  be  held  in  the  same 
legal  right ;  but  this  rule  is  subject  to  qualification,  and  merger 
mat(  take  place  even  when  the  two  estates  are  held  by  the  same 
person  in  different  rights,  as  when  he  holds  the  freehold  in  his  own 
right,  and  the  term  en  autre  droit?    If  they  are  held  in  different 
legal  rights,  there  will  be  no  merger,  provided  one  of  the  estates  be 
an  accession  to  the  other  merely  by  the  act  of  law,  as  by  marriage, 
by  descent,  by  executorship,  or  intestacy.    This  exception  is  allowed, 
on  tlie  just  principle  that,  as  merger  is  the  annihilation  of  one  estate 
in  another  by  the  conclusion  of  law,  the  law  will  not  allow  it  to 
take  place  to  the  prejudice  of  creditors,  infants,  legatees,  husbands, 
or  wives,  (c)     But  the  accession  of  one  estate  to  anotlier,  is  when 
the  person  in  whom  the  two  estates  meet  is  the  owner  of  one  of 


(d)  Preston  on  Convey,  vol.  iii.  26. 

(a)  Ibid.  88,  89. 

(b)  Ibid.  60,  65,  87,  107,  166. 

(c)  Ibid.  273,  285,  894.    Doniathorpe  v.  Porter,  2  Eden,  162. 


1  See  Badeley  v.  Vijfurs,  26  Eng.  L.  &  Eq.  144. 

3  Where  the  execator  of  a  mortgagee  purchased,  in  his  own  right,  the  premises,  under  t 
foreclosure  of  a  second  mortgage,  it  was  held  that  the  first  mortgage  was  mei^ged  in  the  fee^in 
equity  and  at  law.    Clift  r.  White,  16  Barb.  (N.  Y.)  70.    This  decision  was,  however,  pevened 
in  the  New  York  Court  of  Appeals,  where  it  was  held  that  under  the  snecial  circumsta&cei  Um 
merger  did  not  take  place.     12  N.  Y.  519. 
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liem,  and  the  other  afterwards  devolves  upon  him  by  the  act  of  the 
arty,  or  by  act  of  law,  or  by  descent,  or  in  right  of  his  wife,  or  by 
rill.  If  the  other  estate,  held  in  another's  right,  as  in  right  of  tlie 
rife,  had  been  united  to  the  estate  in  immediate  reversion  or 
emainder,  by  act  of  the  party,  as  by  purchase,  the  merger  would 
ike  place.  (cT)  The  power  of  alienation  must  extend  to  the  one 
state  as  well  as  to  the  other,  in  order  to  allow  the  merger,  as  where 
lie  husband  has  a  term  for  years  in  right  of  his  wife,  and  a  rever- 
ion  in  his  own  right  by  purchase,  (e) 

*  Merger  is  not  favored  in  equity,  and  is  never  allowed,  *  102 
.nless  for  special  reasons,  and  to  promote  the  intention  of 
lie  party  .^  The  intention  is  considered  in  merger  at  law,  but  it  is 
ot  the  governing  principle  of  the  rule,  as  it  is  in  equity ;  and  the 
ule  sometimes  takes  place  without  regard  to  the  intention,  as  in 
be  instance  mentioned  by  Lord  Coke,  (a)  At  law,  the  doctrine  of 
lerger  will  operate,  even  though  one  of  the  estates  be  held  in  trust, 
nd  the  other  beneficially,  by  the  same  person  ;  or  both  the  estates 
e  held  by  the  same  person,  on  the  same  or  different  trusts.  But  a 
oiirt  of  equity  will  interpose,  and  support  the  interest  of  the  cestui 
ue  trustj  and  not  suffer  the  trust  to  merge  in  tlie  legal  estate,  if 
le  justice  of  the  case  requires  it.  (6)  Unless,  however,  there 
dsts  some  beneficial  interest  that  requires  to  be  protected,  or  some 
ast  intention  to  the  contrary,  and  the  equitable  or  legal  estates 
nite  in  the  same  person,  the  equitable  trust  will  merge  in  the  legal 
tie  ;  for,  as  a  general  rule,  a  person  cannot  be  a  trustee  for  him- 
jlf.  Where  the  legal  and  the  equitable  interests  descended  through 
ifierent  channels,  and  united  in  the  same  person,  and  were  equal 
nd  coextensive,  it  has  been  held,  that  the  equitable  estate  merges 


(<f )  PrestoD  on  Conyey.  toI.  iii.  294,  296,  809. 

(e)  Ibid.  S06,  807. 

(a)  Co.  Litt.  54,  b.    Preston  on  Conyey.  toI.  iii.  48-49. 

(6)  1  P.  Wms.  41.    Atk.  682.    Preston  on  Convey.  toI.  iii.  814,  816,  567,  658. 


1  Jjoomer  v.  Wheelwright,  8  Sandf.  Ch.  136.  A  charge  will  not  merge  in  the  inheritance, 
r  oontraiy  to  the  interest  of  the  owner  of  the  estate.  Davis  v.  Barrett,  11  Eng.  L.  &  Eq.  817. 
ohnson  v.  Webster,  81  Ibid.  98.  Where  the  owner  of  the  equity  of  redemption  of  mortgaged 
remises  made  a  second  mortgage,  and  then  took  an  assignment  of  the  first  mortgage  which 
e  shortly  afterwards  assigned  to  a  third  person,  held  that  the  existence  of  the  second  mortgage 
t  the  time  of  these  assignments  prevented  the  merger  of  the  first  one.  Evans  v.  Kimball,  1 
Jkn^MO. 
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in  the  legal,  in  equity,  as  well  as  at  law.  (c)  The  rule  at  lav 
is  inflexible ;  but  in  equity  it  depends  upon  circumstances,  and  ii 
governed  by  the  intention,  either  expressed  or  implied,  (if  it  be  a 
just  and  fair  intention,)  of  the  person  in  whom  the  estates  imite, 
and  the  purposes  of  justice,  whether  the  equitable  estate  shall  merge 
or  be  kept  in  existence.  (cT)  ^  If  the  person  in  whom  the 
*  103  estates  unite,  be  *  not  competent,  as  by  reason  of  infancy  or 
lunacy,  to  make  an  election,  or  if  it  be  for  his  interest  to 
keep  the  equitable  estate  on  foot,  the  law  will  not  imply  such  an 
intention,  (a) 

It  would  be  inconsistent  with  tlie  object  of  these  Lectures,  to  pur- 
sue  the  learning  of  merger  into  its  more  refined  and  complicated 
distinctions ;  and  especially  when  it  is  considered,  according  to  the 
language  of  a  great  master  in  the  doctrine  of  merger,  that  the  learn- 
ing under  this  head  is  mvolved  in  much  intricacy  and  confusion, 
and  there  is  difficulty  in  drawing  solid  conclusions  from  cases  that 
are  at  variance,  or  totally  irreconcilable  with  each  other.  (6) 

(6.)  Surrender  is  the  yielding  up  of  an  estate  for  life  or  years, 
to  him  that  hath  the  next  immediate  estate  in  reversion  or  remain- 
der, whereby  the  lesser  estate  is  drowned  by  mutual  agreement.(f)^ 


(c)  Preston,  ub.  sup.  814-342.  Donisthorpe  v.  Porter,  2  Eden,  162.  Groodright  r. 
Wells,  Doug.  771.    Wade  v.  Paget,  1  Bro.  C.  C.  868.    Selby  v.  Alston,  3  Vesey,  339. ' 

(d)  Forbes  v.  Moffatt,  18  Vesey,  884.  Gardner  v,  Astor,  3  Johns.  Ch.  63.  Starr 
V.  Ellis,  6  Johns.  Ch.  803.  Freeman  v.  Paul,  3  Greenl.  260.  Gibson  v.  Crehore,  3 
Pick.  476. 

(a)  Earl  Rosslyn,  in  Compton  v.  Oxenden,  2  Vesey,  264.  James  v.  Johnson,  6 
Johns.  Ch.  417.    James  v.  Morej,  2  Cowen,  246. 

(b)  The  third  volume  of  Mr.  Preston's  extensive  Treatise  on  Conveyancing  i* 
devoted  exclusively  to  the  law  of  merger.  It  is  the  ablest  and  most  interesting  dis- 
cussion in  all  his  works.  It  is  copious,  clear,  logical,  and  profound  ;  and  I  am  the 
more  ready  to  render  this  tribute  of  justice  to  its  merits,  since  there  is  great  reason  to 
complain  of  the  manner  in  which  his  other  works  are  compiled.  He  has  been 
declared,  by  one  of  his  pupils,  to  have  "  stupendous  acquirements  as  a  property  law- 
yer." The  evidence  of  his  great  industry,  and  extensive  and  critical  law  learning,  tf 
fully  exhibited ;  but  I  must  be  permitted  to  say,  after  having  attentively  read  all  his 
voluminous  works,  that  they  are  in  general  encumbered  with  much  loose  matter,  and 
with  unexampled  and  intolerable  tautology ;  nuignitudine  laborant  sua. 

(c)  Co.  Litt.  837,  b. 


3  See  Campbell  v.  Carter,  14  111.  286;  Knowlcs  v.  Lawton,  18  Geo.  476;  Reed  v.  Latson^lS 
Barb.  (N.Y.)9. 

1  When  a  terra  is  Burrcndered  before  the  expiration  of  the  period  for  which  rent  accruett 
the  rent  for  the  whole  of  such  period,  not  then  due,  is  extinguished.  Curtiss  r.  Miller,  U 
Barb.  (N.  Y.)  477. 


LVI.]  OF  BEAL  PB0PEBT7.  118 

under-lessee  cannot  surrender  to  the  original  lessor,  but  he  must 
*ender  to  his  immediate  lessor  or  his  assignee,  ((f)  The  sur- 
iler  may  be  made  expressly,  or  it  may  be  implied  in  law.^  The 
eris  when  an  estate,  incompatible  with  the  existing  estate, 
ccepted ;  *  *  or  the  lessee  takes  a  new  lease  of  the  same  *  104 
ds.  (a)  As  there  is  a  privity  of  estate  between  the  parties, 
livery  of  seisin  is  necessary  to  a  perfect  surrender,  though  (as  we 
re  already  seen)  (6)  the  surrender  is  required  by  the  statute  of 
uds  to  be  in  writing.  It  has  accordingly  been  held,  by  Lord 
ief  Baron  Gilbert,  (<?)  that  a  lease  for  years  cannot  be  surrendered 
merely  cancelling  the  indenture,  without  writing.*  The  surren- 
:  must  not  be  taken  from  the  cestui  que  trusty  but  from  the  legal 
i&Dt;  and  if  an  old  satisfied  term  has  lain  dormant  for  a  long 
le,  though  still  outstanding  in  the  trustee,  the  surrender  of  it  to 
s  eegtui  que  use  is  sometimes  presumed  to  support  the  legal  title 
him.  (<f) 

To  guard  against  the  mischievous  consequences  which  sometimes 
tilt  from  a  surrender,  in  discharging  the  imder-lessee  from  the 
ment  of  rent,  and  the  conditions  and  dependent  covenants 


f)  Preston  on  Abrtracts  of  Title,  toI.  ii.  7. 

t)  LiYingston  v.  Potts,  16  Johns.  28.    Shep.  Tonch.  by  Preston,  toI.  ii.  800,  801. 

dU  old  and  venerable  work,  under  the  title  Surrender,  the  whole  law  is  fully  and 

ly  laid  down ;  but  Mr.  Preston  said,  that  in  a  fourth  Tolume  to  his  Treatise  on 

^eyancing,  (and  which  I  have  not  seen,)  the  theory  and  practice  of  the  law  of 

fuders  was  to  be  examined.    On  a  demise  in  writing  of  a  house  to  C,  the  key 

leliTered  to  C/s  wife,  and  he  entered  into  possession.    But  the  wife  afterwards 

ered  t>ack  the  key  to  the  lessor,  who  accepted  it    It  was  held,  that  the  deliv- 

:  tiack  the  key,  animo  sursum  reddendi^  and  the  acceptance  of  it,  amounted  to  a 

Oder  by  operation  of  law  within  the  statute  of  frauds.    Dodd  v.  Acklom,  6  Mann. 

.  672.1 

)  Supra,  p.  95. 

)  Magennis  v.  M'Cullough,  GUb.  Cas.  in  Eq.  28. 6 

)  Doe  V.  Syboum,  7  Term  Rep.  2.    Goodtitle  v.  Jones,  Ibid.  47.    Doe  v,  Hilder, 

&  Aid.  782. 


Xickells  r.  Atherstone,  10  Ad.  &  El.  (K.  S.)  944.  Grieder*8  Appeal,  6  Barr,  422.  Lawrcnct 

tmn,  1  Selden,  894.    Murray  v.  Shave,  2  Dner,  182. 

See  Pierce  v.  Brown,  24  Yermont,  165. 

But  where  a  tenant  quitted  the  premisefi  during  the  term,  and  the  landlord  accepted  the 

stating  that  be  received  the  key  but  not  the  premifles,  it  was  held  not  to  be  an  acceptance 

t  surrender.    Townsend  v,  Albers,  8  £.  D.  Smith  (N.  Y.)  660. 

The  cancelling  of  a  lease  by  mutual  consent  of  both  parties  does  not  destroy  the  estate 

1  in  the  leasee,  and  the  lessor  may  therefore  maintain  debt  on  the  demise  for  the  recoveiy 

It.    6  Haii  &  Nor.  87. 

10  • 
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annexed  to  his  lease,  fhe  statute  of  4  Geo.  11.  c.  28,  sec.  6,  pro- 
vided, that  if  a  lease  be  surrendered  to  be  renewed,  and  a  new 
lease  given,  the  privity  and  relation  of  landlord  and  tenant,  between 
the  original  lessee  and  his  under-lessees,  should  be  served ;  and  it 
placed  the  chief  landlord  and  his  lessees,  and  the  under-lessees,  in 
reference  to  rents,  rights,  and  remedies,  exactly  in  the  same  situa- 
tion as  if  no  surrender  had  been  made.  This  provision  has  been 
incorporated  into  the  New  York  Revised  Statutes ;  (e)  but  in  those 
states  in  which  it  has  not  been  adopted,  the  question  may  arise,  how 
far  the  under-tenant  (whose  derivative  estate  still  continues) 
*  105  is  discharged  from  *  all  the  rents  and  covenants  annexed  to 
his  tenancy,  according  to  the  authority  of  Barton's  case,(d) 
and  of  WeM)  v.  Ru%%ely  (V)  in  which  that  inequitable  result  is  indi- 
cated. The  same  rule  is  declared  in  the  text-books  of  the  old 
law.  (c) 

(7.)  A  term  for  years  may  be  defeated  by  a  condition,  or  by  a 
proviso  of  cesser  on  the  happening  of  a  specified  event,  or  by  a  release 
to  the  disseisor  of  the  reversioner,  (d)  ^ 

It  is  sometimes  a  question,  whether  the  instrument  amounts  to  i 
lease,  or  is  merely  a  contract  for  a  lease.    It  is  purely  a  question  of 
intention ;  and  the  cases  sufficiently  establish  the  rule  of  constrno- 
tion  to  be,  that  though  an  agreement  may,  on  one  part  of  it,  purport 
to  be  a  lease,  yet  if,  from  the  whole  instrument,  taken  and  compared 
together,  it  clearly  appears  to  have  been  intended  to  be  a  mere 
executory  agreement  for  a  future  lease,  the  intention  shall  preTail. 
So,  a  contrary  conclusion  is  drawn,  when  the  intention  from  the 
instrument  appears  to  create  a  subsisting  term,  though  it  contem- 
plated a  more  formal  lease  to  be  made,  (e)^    The  case  of  PooU^' 


(e)  New  York  Revised  Statutes,  vol.  L  744,  sec.  2. 
^     (a)  Moore,  94. 

(6)  8  Term  Rep.  401. 

(c)  Shep.  Touch,  by  Preston,  vol.  ii.  801. 

\d)  Co.  Litt.  276,  a. 

(e)  Chapman  v.  Tonner,  6  Mees.  &  W.  100.  Brashier  v.  Jackson,  Id.  649.  ^ 
geon  V.  Painter,  Noy,  128.  Foster  v.  Foster,  1  Lev.  56.  Baxter  v.  Browne,  2  ^J** 
Blacks.  973.    Goodtitle  v.  Way.  1  Term  Rep.  786.    Doe  r.  Clare,  2  Ibid.  789.  Boe^ 


^  Where,  under  a  covenant  or  condition  in  a  leaae,  a  forfeiture  is  enforced  for  non-pivBM*^ 
of  rent,  the  landlord  may,  nevertheless,  recover  rent  which  had  accrued  before  such  fotfettW- 
Mattice  v.  Lord,  80  Barb.  (N.  Y.)  882;  and  see  Bowman  o.  Foote,  29  Conn.  831. 

s  Waller  o.  Morgan,  18  B.  Mon.  136. 
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y,(/)  contains  the  leading  and  the  sound  doctrine  on  the 
L  Where  agreements  have  been  adjudged  not  to  operate  by 
;  an  interest,  but  to  rest  in  contract,  there  has  been,  usually, 
au  express  agreement  for  another  lease,  or  the  construing  of 
preement  to  be  a  lease  in  prcesentij  would  work  a  forfeiture, 
terms  have  not  been  fully  settled,  and  something  further  was 
lone.* 

»ases  for  years  may  be  forfeited,  by  any  act  of  the  lessee,  *  106 
disaffirms  the  title  and  determines  the  relation  of 
rd  and  tenant.  K  he  acknowledges  or  affirms  by  matter 
>rd,  the  fee  to  be  in  a  stranger,  or  claims  a  greater  estate  than 
entitled  to,  or  aliens  the  estate  in  fee  by  feoffionent,  with 
,  which  operates  upon  the  possession,  and  effects  a  disseisin, 
le  breaks  any  of  the  conditions  annexed  to  the  lease,  he  for- 
le  same,  (a)  ^    But  these  forfeitures  are  very  much  reduced. 


ner,  5  n>id.  168.  Doe  v.  Smith,  6  East,  530.  Poole  v,  Bentley,  12  Ibid.  168. 
p.  Bissell,  8  Taunt.  65.  Jackson  v.  Myers,  8  Johns,  888.  Jackson  v.  Clark, 
ii.  Thornton  v.  Payne,  5  Ibid.  77.  Jackson  v,  Kisselbrack,  10  Ibid.  886. 
1 V.  Delacroix,  2  Wendell,  488.  Bacon  v.  Bowdoin,  22  Pick.  401.  Preston  on 
.  Tol.  ii.  177.  Pinero  i;.  Judson,  6  Bing.  206.  In  Chipman  v.  Bluck,  Arnold, 
7,  it  was  held,  that  the  intention  of  the  parties  as  whether  a  lease  was  meant, 
an  agreement  for  a  lease,  may  be  gathered  not  only  from  the  instrument,  but 
»  concurrent  or  subsequent  acts  of  the  parties.  By  the  Acts  of  7  and  8  Vict 
md  8  and  9  Vict  ch.  106,  any  instrument,  not  under  seal,  will  operate  only  as 
ement  for  a  lease,  though  in  the  terms  of  a  lease. 
12  East,  168. 
Zo,  litt  251,  b.    Bacon,  tit  Leases,  sec.  2.    See  infra. 


i  Pearce  v.  Colder,  8  Barb.  (N.  Y.)  622 ;  Hunter  v.  Silvers,  16  UH 174.  Where  a  person 
1  for  some  time  in  possession  under  a  parol  agreement  for  a  lease,  and  a  writing  was 
ite-dated  to  the  time  when  the  tenancy  commenced,  declaring  that  the  owner  "  agrees 
"  and  the  party  in  possession  "  agrees  to  rent,**  the  premises  on  specified  terms  and 
OS,  such  writing  was  held  to  be  an  actual  demise,  and  not  a  contract  to  give  a  lease. 
9.  Taylor,  8  N.  Y.  44. 

e  premises  will  be  forfeited  if  the  ]e88ee*s  assignee  commits  an  act  of  fbrfeitore. 
'  V.  Earie,  5  Cush.  81 ;  although  he  is  assignee  of  a  portion  of  the  leased  premises  only. 
Cnmmings,  6  Barb.  (N.  Y.)  340.  The  lessor  may  waive  the  forfeiture,  and  if  the  act 
tore  is  not  a  continuing  act,  the  waiver  cannot  be  retracted.  M*Kildoe  v.  Darracott, 
;.  378.  Clark  v.  Jones,  1  Denio,  616.  Manice  v.  Millen,  26  Barb.  (N.  Y.)  41.  The 
D  the  exercise  of  an  equitable  power,  will  relieve  against  a  forfeiture  on  account  of  a 
i  a  covenant  to  pay  rent  or  taxes,  even  after  judgment  in  ejectment,  where  the  case  is 
:fa  admits  of  compensation.  Carver  v,  Hannah,  6  Duer  (N.  Y.),  262.  In  general,  a 
estopped  to  deny  the  lessor's  title  at  the  time  of  the  demise,  but  not  a  subsequent 
ion  of  it  Byerss  v.  Farwell,  9  Barb.  (N.  Y.)  616.  Mountney  e.  Collier,  16  Eng.  L.  & 
And  so  the  ]e8see*s  assignee  cannot  deny  the  validity  of  the  assignment    Blake  v. 
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•'vfr  '^/'ii'l  t-h^t-f  tt*-  iM«i(Kn«,"    iiffinMWhy  c.  Hart,  15  £iig.  L.  &  Eq.  Sll. 
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the  power  to  lease  be  uncircumscribed,  it  is  liable  to  abuse,  and  to 
carried,  even  with  upright  intentions,  to  an  extent  prejudicial 
the  interest  of  the  cestui  que  truatSj  or  parties  in  remainder. 
lUB,  the  implied  power  in  trustees  to  lease,  was  carried  to  a  great 
tent,  and  received  a  very  large  and  liberal  construction,  in  the 
»art  of  Appeals  in  South  Carolina,  in  the  case  of  Black  v. 
gon.  (a)  The  trustees  of  a  charity  raised  by  will,  were  under  an 
press  prohibition  against  selling  or  alienating  the  land;  but  it 
s  adjudged,  that  a  power  to  lease  was  implied.  A  lease  for 
lety-nine  years,  without  any  annual  reservation  of  rent,  and  for  a 
rj  moderate  gross  sum,  payable  in  eight  years,  was  confirmed 
on  appeal ;  inasmuch  as  great  improvements  had  been  made  by 
d  purchaser,  and  the  power  had  been  exercised  in  good  faith,  and 
sees  and  sub-lessees  had  a  strong  interest  in  the  confirmation  of 
9  lease.  This  was  pushing  an  implied  power  to  lease  very  far, 
id,  I  apprehend,  it  went  beyond  the  established  precedents.  The 
lal  decision  in  the  Court  of  Appeals  (and  which  was  contrary  to 
e  opinion  of  the  chancellor  in  the  court  below)  was  directly  con- 
aiy  to  the  decisions  in  the  House  of  Lords,  in  the  Queensbury 
ises  firom  Scotland ;  where  it  was  finally  settled,  that  leases 
»  ninety-nine  *  years,  though  at  an  adequate  rent,  were  a  *  108 
leach  of  the  prohibition  against  alienation.  Even  a  lease 
ar  fifty-seven  years  was  held  to  fall  within  the  prohibition,  (a)^  It 
•8  been  made  a  question,  how  far  equity  could  relieve  against  a 
efective  execution  of  a  power  of  leasing,  as  against  the  party 
ititled  in  remainder.  But  if  the  lessee  be  in  the  nature  of  a  pur- 
laser,  and  has  been  at  expense  in  improvements,  and  there  is  no 
and  on  the  remainder-man,  or  there  is  merely  a  defect  in  the  exe- 
ition  of  the  power,  equity  will  interfere,  and  help  the  power.  (6) 


(a)  Harper  £q.  206. 

(a)  2  Dow.  90,  2S5.    5  Ibid.  298.    1  BUgh,  889.    BeU's  Com.  toI.  i.  69. 
(6)  Campbell  v.  Leach,  Amb.  740.    Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52. 
igden  on  Powers,  864-868,  664,  565.    In  c.  10  of  Mr.  Sugden's  Treatise  of  Powers, 
i  considers  extensirely  the  law  of  powen  to  lecuCf  and  to  which  I  must  refer  the 
Bdent  for  «  detailed  yiew  of  that  doctrine.    In  the  New  York  Revised  Statutes,  vol.  i. 


^  A  tmstee  holding  a  fee  determinable  when  the  parpose  of  the  trtut  shall  cease  has 
irer  to  lease  for  a  term,  which  may  extend  beyond  the  period  of  his  truHt  estate,  subject  to 
I  jurisdiction  of  a  court  of  eqoi^  to  annid  the  lease  if  unreasonable  or  improvident. 
Baaon  «.  Kettletas,  17  N.  T;  491. 
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(9.)  Covenants  for  renewal  are  frequently  inserted  in  leases  for 
terms  of  years,  and  they  add  much  to  the  stability  of  the 
•  109  lessee's  interest,  and  aflFord  inducement  to  permanent  *  im- 
provements. But  the  landlord  is  not  bound  to  renew, 
without  a  covenant  for  the  purpose ;  (a)  and  covenants  by  the 
landlord  for  continual  renewals  are  not  favored,  for  they  tend  to 
create  a  perpetuity.  When  they  are  explicit,  the  more  established 
weight  of  authority  is  in  favor  of  their  validity.  (6)     These  bene- 


781,  art.  8,  the  subject  of  powers  in  general  is  ably  digested,  and  the  doctrine  is  dis* 
charged,  in  a  very  considerable  degree,  from  the  subtleties  which  hATe  giren  H  » 
forbidding  a  character,  and  it  is  placed  on  dear  and  rational  grounds.  The  doctriM 
will  be  noticed  hereafter,  in  its  application  to  diflerent  subjects ;  and  I  would  nowoi4f 
observe,  that  the  Revised  Statutes  provide,  in  relation  to  the  immediate  sutject  befon 
us,  that  a  special  and  beneficial  power  may  be  granted  to  a  tenant  for  life,  of  the  Isodi 
embraced  in  the  power,  to  make  leases  for  not  more  than  twenty-one  yean,  snd  to 
commence  in  possession  during  his  life ;  that  such  a  power  is  not  assignable  ii  s 
separate  interest,  but  is  annexed  to  the  estate,  and  will  pass  (unless  specially  exceptt<I) 
by  any  conveyance  of  such  estate ;  and  if  specially  excepted  in  the  conveyance,  it  ii 
extinguished.  So,  it  may  be  extinguished  by  a  release  of  it  by  the  tenant  to  uj 
person  entitled  to  an  expectant  estate  in  the  lands.  The  power  is  not  extinguished  or 
suspended  by  a  mortgage  executed  by  the  tenant  for  life,  having  a  power  to  make 
leases,  but  it  is  bound  by  the  mortgage  in  the  same  manner  as  the  lands  are  boond; 
and  the  mortgagee  is  entitled,  in  equity,  to  the  execution  of  the  power,  so  &r  S5  the 
satisfiu;tion  of  the  debt  may  require.  New  York  llevised  Statutes,  vol.  i.  732, 73^ 
sees.  78,  87,  88,  89,  90,  91. 

(a)  Lee  v.  Vernon,  Bro.  P.  C.  vol.  vii.  432,  edit  1784.  Robertson  v.  St  Johns,  2 
Bro.  C.  C.  140. 

(6)  Fumival  v.  Crew,  8  Atk.  88.  Cooke  r.  Booth,  Cowp.  819.  Lord  Eldoii,in 
Willan  V.  Willan,  16  Vesey,  84.  Rutgers  v.  Hunter,  6  Johns.  Ch.  215.  Lord  Mmr 
ley,  as  Master  of  the  Rolls,  in  Baynham  v.  Guy's  Hospital,  8  Vesey,  295,  spoke 
strongly  against  covenants  for  a  perpetual  renewal.  In  Attorney-General  v.  Brooke, 
18  Vesey,  826,  Lord  Eldon  said,  that  it  was  impossible  to  contend  in  chancery  thit 
trustees  for  a  charity  could  make  leases  with  covenants  for  perpetual  renewal  It 
would  be  equivalent  to  an  alienation  of  the  inheritance.  A  covenant  to  renew  the  Itoset 
implies  the  same  term  and  rent,  and  perhaps  the  same  conditions.  But  a  covenaot  to 
renew  upon  such  terms  as  might  be  agpreed  on,  is  void  for  uncertainty.  Batgen  r> 
Hunter,  supra.    Whitlock  v.  Duffield,  1  Hoff.  Ch.  110.* 


1  A  covenant  "  to  renew  a  lease  under  the  same  covenants  *'  is  satisfied  by  a  renewilt 
omitting  the  covenant  to  renew.  Carr.  v.  Ellison,  20  Wendell,  178.  See,  also,  Abeel  r.  Ri^ 
cliffe,  13  Johns.  297.  Willis  v.  Astor,  4  Edw.  Ch.  694.  But  see  Bridges  r.  Hitchcock,  5 
Brown's  P.  C  6.  An  agreement  for  a  new  lease  subject  to  the  same  covenants  and  agrve- 
ments  with  the  old  one,  does  not  include  the  consideration  paid  for  the  first  lea<«e  although  it 
was  expressed  in  the  indenture.  Martin  «.  Pycroft,  11  Eng.  L.  &  Eq.  110.  Bell  v.  Baichird, 
11  Ibid.  67. 
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icial  covenants  to  renew  the  lease  at  the  end  of  the  term,  run  with 
;he  land,  and  bind  the  grantee  of  the  reversion,  (c) 

(10.)  The  tenant  for  years  is  not  entitled  to  emblements,  pro- 
dded the  lease  be  for  a  certain  period,  and  does  not  depend  upon 
iny  contingency ;  for  it  is  his  own  folly  to  sow  when  he  knows  for  a 
sertainty  that  his  lease  must  expire  before  harvest-time,  (d)  If,  how- 
aver,  the  lease  for  years  depends  upon  an  uncertain  event,  as  if  a 
tenant  for  life,  or  a  husband  seised  in  right  of  his  wife,  should  lease 
the  estate  for  five  years,  and  die  before  the  expiration  of  tlie  term, 
by  reason  whereof  the  lease  is  determined,  the  lessee  would  be 
Butitled  to  his  emblements,  on  the  same  principle  that  the  repre- 
sentatives of  a  tenant  for  life  take  them,  if  there  would  have  been 
time  to  have  reaped  what  had  been  sowed,  provided  the  lessor  had 
lived,  (jr)  The  common  law  made  a  distinction  between  the  right 
to  emblements,  and  the  expense  of  ploughing  and  manuring  the 
ground ;  and  the  determination  by  the  landlord  of  an  estate 
at  will  would  *  give  to  the  lessee  his  emblements,  but  not  *  110 
any  compensation  for  ploughing  and  manuring  the  land, 
provided  the  lease  was  determined  before  the  crop  was  actually  in 
the  ground,  (a) 

The  doctrine  of  emblements  is  founded  on  principles  so  very 
reasonable,  that  it  could  not  have  escaped  the  wisdom  of  the  Roman 
law.     They  must  have  existed,  as  at  common  law,  in  tenancies 


(c)  Moore,  159,  pi.  800.  In  coTenants  by  the  tenant  to  repair,  he  is  to  take  care 
ftmX  the  tenements  do  not  suffer  more  than  the  natural  operation  of  time  and  nature 
would  effect  He  is  not  bound  to  go  fiEirther.  He  is  only  bound  to  keep  up  an  old 
hoose  as  an  old  house.  Tindal  Ch.  J.,  Harris  v.  Jones,  1  Moo.  &  Rob.  178.  Guttridge 
p.  Munjard,  Ibid.  884.  Stanley  r.  Twogood,  8  Bing.  N.  C.  4.  This  head  of  cov- 
enants to  repair,  is  treated  fully,  with  a  review  of  all  the  distinctions,  in  Gibbons  on 
Dilapidations,  pp.  68-71. 

(</)  Litt.  sec.  68.  By  the  reasonable  custom  in  Pennsylvania,  the  tenant  for  years 
is  entitled  to  the  way-going  crop,  which  is  confined  to  grain  sown  in  the  autumn  before 
the  expiration  of  the  lease,  and  cut  in  the  summer  after  it  is  determined.  Demi  v. 
Bossier,  1  Penn.  224.^ 

(t)  Co.  Litt.  56,  a. 

{a)  Bro.  Abr.  tit  Emblements,  pi.  7,  tit  Tenant  pour  Copie  de  Court  Roll,  pi.  8. 
Stewart  v.  Doughty,  9  Johns.  108. 


«  That  there  is  •  similar  custom  in  New  Jersey,  see  Howell  v.  Schenck,  4  Zabr.  89. 
Where  a  lessee  had  sown  land  encumbered  with  a  judgment  lien,  it  was  held  he  was  entitled 
to  the  way-going  crop  in  preference  to  the  purcbasei  at  the  sheriff's  sale.  Bittinger  o.  Baker, 
t^  Peon.  State,  66. 
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depending  on  uncertainty ;  and  we  find  it  proposed  as  a  question 
by  Marcellus,  (6)  whether  a  tenant  for  the  term  of  five  years  could 
reap  the  fruits  of  his  labor,  arising  after  the  extinguishment  of  the 
lease ;  and  he  was  correctly  of  opinion  that  the  tenant  was  not 
entitled,  because  he  must  have  foreseen  the  termination  of  the 
lease.  The  Roman  law  made  some  compensation  to  the  lessee  for 
the  shortness  of  his  five  years'  lease,  for  it  gave  him  a  claim 
upon  tlie  lessor  for  reimbursement  for  his  reasonable  improve- 
ments. The  landlord  was  bound  to  repair,  and  the  tenant 'was 
discharged  from  the  rent,  if  he  was  prevented  from  reaping  and 
enjoying  the  crops,  by  an  extraordinary  and  imavoidable  calamity, 
as  tempests,  fire,  or  enemies,  (e?)  In  these  respects  the  Roman 
lessee  had  the  advantage  of  the  English  tenant ;  for,  if  there  be  no 
agreement  or  statute  applicable  to  the  case,  the  English  landlord  is 
not  bound  to  repair,  or  to  allow  the  tenant  for  repairs  made  without 
his  authority ;  ^  and  the  tenant  is  bound  to  pay  tiie  rent,  and  to 
repair  at  his  own  expense,  to  avoid  the  charge  of  permissive 
waste.  (<f)^ 


(6)  Dig.  19,  2,  9. 

(c)  Dig.  19,  2, 15, 1,  2. 

{d)  Pindar  v.  Ainaley,  cited  by  BuUer  J.,  in  1  Term  Rep.  812.  Mranford  v. 
Brown,  6  Cowen,  476.  The  rule  in  the  French  law  is  the  same :  the  landlord  is  not 
bound  to  indemnify  the  tenant  for  his  meliorations.  Lois  des  Batimens,  par  Le  Pag«. 
torn.  ii.  205.  But  tliough  a  tenant  for  years  as  well  as  a  tenant  for  life  is  answerable 
for  waste,  as  see  supra,  pp.  77,  80,  82,  yet  a  tenant  from  year  to  year  is  only  bound  to 
make  ordinary  tenantable  repairs,  such  as  to  keep  the  house  wind  and  water  tight, 
and  to  repair  windows  and  doors  broken  by  him,  and  not  to  make  lasting  repaire- 
Auworth  V.  Johnson,  5  Carr.  &  Pa.  289.  Ferguson's  case,  2  Esp.  N.  P.  690.  Bat 
if  the  house  be  in  want  of  substantial  repairs,  or  be  otherwise  unfit  for  occnpatioD, 
the  tenant  is  not  bound  to  repair,  and  may  quit  without  notice  or  paying  rent 
Edwards  v.  Etherington,  7  Term  Rep.  117.  S.  C.  Ryan  &  Mood.  2t>8.  Collins  r. 
Barrow,  1  Moo.  &  Rob.  112.  Cowie  v.  Goodwin,  9  Carr.  &  Pa.  378.  But  see  contn 
sup,  Tol.  iii.  464. 


1  See  Gott  r.  Gandy,  22  Eng.  L.  &  Eq.  173.  Nor  is  there  any  implied  warranty  th*t  the 
buildings  are  safe,  well  built,  or  fit  for  any  particular  use.  Dutton  t?.  Gerrish,  9  Cudi.  i^^- 
Nor  is  there  any  implied  agreement  that  the  landlord  shall  keep  the  premises  in  tenant*hle 
condition.  Post  v.  Vetter,  2  E.  D.  Smith  (N.  Y.)  248.  Nor  that  the  land  Icasctl  shall  remiia 
in  the  same  condition.  (The  city  made  new  streets,  whereby  the  land  became  overflowed) 
Banks  r.  White,  1  Sneed  (Tenn.),  613.  Where  the  landlord  is  to  make  repairs  Wfore  pov^ 
tion  by  the  tenant,  it  is  a  condition  precedent;  and  the  tenant's  entry  before  the  stipul«w^ 
day  is  no  waiver.    Strohecker  r.  Barnes,  21  Geo.  430. 

3  Davis  V.  Alden,  2  Gray,  809.  Howard  v.  Doolittle,  3  Duer,  464.  Ilitner  r.  T^,  23  P'-nn- 
8t  806.    There  is  an  implied  obligation  not  to  put  the  buildings  to  a  use  materially  di^crefit 
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(n.)  Of  utates  at  win. 

An  estate  at  will  is  where  one  man  lets  land  to  another, 
^  to  hold  at  the  will  of  the  lessor,  (a)  It  was  determined  *  111 
very  anciently,  by  the  common  law,  and  upon  principles  of 
justice  and  policy,  that  estates  at  will  were  equally  at  the  will 
of  both  parties,  and  neither  of  them  was  permitted  to  exercise  his 
pleasure  in  a  wanton  manner,  and  contrary  to  equity  or  good 
fadth.  (i)  The  lessor  could  not  determine  the  estate  after  the  ten- 
ant had  sowed,  and  before  he  had  reaped,  so  as  to  prevent  the 
necessary  egress  and  regress,  to  take  the  emblements,  (c)  ^  The 
possession  of  the  land,  on  which  tlie  crop  is  growing,  continues  in 
the  tenant,  until  the  time  of  taking  it  arrives.  (c2)  Nor  could  the 
tenant,  before  the  period  of  payment  of  the  rent  arrived,  determine 
the  estate,  so  as  to  cut  off  the  landlord  from  his  rent,  (e)  ^  The 
tenant  at  will  is  also  entitled  to  his  reasonable  estovers,  as  well 


(a)  Litt.  sec.  68.  A  teiuuicy  at  will  is  detennined  instanter  by  a  demand  of  posses- 
sion, though  perhi^  the  tenant  might  afterwards  enter,  solely  for  the  purpose  of 
remoring  his  goods,  without  being  a  trespasser.  Doe  v.  M'Kaeg,  10  Bam.  &  Cress. 
721. 

(6)  If  the  tenant  at  will  Toluntarily  commits  waste,  and  iiguriously  affects  the  per- 
nument  value  of  the  property,  the  owner  of  the  land  may  bring  trespass  quart  clausum 
/regit.  This  point  was  examined,  with  thorough  learning  and  great  ability,  by  Ch.  J. 
Plurker,  in  Starr  r.  Jackson,  11  Mass.  619.  Such  a  tenant  is  liable  for  wilf^il,  but  not 
for  permissire  waste.  Gibson  v.  Wells,  1  N.  K.  290.  The  estate  of  a  tenant  at  will 
h  too  infirm  to  hold  him  bound  to  make  repairs,  or  to  be  responsible  for  permissive 
waste.    Gibbons  on  the  Law  of  Dilapidations,  p.  47. 

(c)  21  Hen.  VI.  87.  86  Hen.  VI.  24,  pi.  80.  18  Hen.  VIU.  Keylw.  16,  pi.  4.  18 
Beo.  VIIL  16,  pi.  1.  Litt  sec.  68.  Co.  Litt.  66,  a.  Vmer's  Abr.  vol.  x.  tit.  Estate 
406,  b.  c.  pi.  6.    Kighly  r.  Bulkly,  1  Sid.  888. 

(</)  Boraston  9.  Geeen,  16  East,  71. 

(e)  Kighly  r.  Bulkly,  1  Sid.  888.    Leighton  v.  Theed,  2  Salk.  418. 


Ihmi  their  usiul  employment,  and  to  use  them  in  a  tenant-like  manner.  Nave  v.  Berry,  22 
Ala.  883.  But  not  where  the  tenant  has  expressly  contracted  to  repair.  Standon  v.  Chris- 
inaa,  10  Ad.  &  £1.  (N.  S.)  186.  A  covenant  to  deliver  up  the  premiHes  in  the  same  condition, 
natural  wear  snd  tear  excepted,  does  not  bind  the  tenant  to  rebuild  after  a  fire.  Warner  v. 
Kitcbins,  6  Barb.  (N.  T.)  666.  The  tenant,  who  is  bound  to  repair,  is  liable  for  damages  to 
third  persons  from  the  ruinous  state  of  the  premises;  and  if  the  premises  were  in  a  good  state 
«f  repair  when  leased,  the  landlord  is  not  liable.  Bears  v.  Ambler,  9  Ban*,  198.  City  of 
Lowell  9.  Spaalding,  4  Cosh.  277.  City  of  New  York  v.  Corlies,  2  Sandf.  (N.  T.)  801.  A 
tenant  is  liable  for  damages  to  third  persons,  resulting  from  his  negligence,  whether  he  has 
corenanted  to  repair  or  noC    Eakin  v.  Brown,  1  £.  D.  Smith  (N.  Y.)  86. 

1  See  Simpkins  «.  Bogen,  16  111.  897. 

t  Walker  v.  Forbosh,  11  Cosh.  866. 

TOL.  IT.  11 
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as  to  the  profits  of  his  crop,  and  he  is  entitled  to  a  reasonable  time 
to  remove  his  family  and  property.  (/) 

Estates  at  will,  in  the  strict  sense,  have  become  almost  eitin- 
guished,  under  the  operation  of  judicial  decisions.  Lord  Mansfield 
observed,  (^)  that  an  infinite  quantity  of  land  was  holden  in  Eng- 
land without  lease.  They  were  all,  therefore,  in  a  technical  sense, 
estates  at  will ;  but  such  estates  are  said  to  exist  only  notionally ; 
and  where  no  certain  term  is  agreed  on,  they  are  construed  to  be 

tenancies  from  year  to  year,  and  each  party  is  bound  to 
*112    *give  reasonable  notice  of  an  intention  to  terminate  the 

estate.  The  language  of  the  books  now  is,  that  a  tenancy 
at  will  arises  from  grant  or  contract,  and  tiiat  general  tenancies 
are  constructively  taken  to  be  tenancies  from  year  to  year,  (a)* 
K  the  tenant  holds  over  by  consent  given,  either  expressly  or  con- 
structively, after  the  determination  of  a  lease  for  years,  it  is  held 
to  be  evidence  of  a  new  contract,  without  any  definite  period,  and 
is  construed  to  be  a  tenancy  from  year  to  year.  The  moment  the 
tenant  is  sufiered  by  the  landlord  to  enter  on  the  possession  of  a 
new  year,  there  is  a  tacit  renovation  of  the  contract  for  another 
year,  subject  to  the  same  right  of  distress ;  and  half  a  year's  notice 
to  quit  must  be  given  prior  to  the  end  of  the  term.  (6)  *    The 


(/)  Litt.  sec.  69.    Co.  Litt.  55,  b,  56,  a.    Ellis  v,  Paige,  1  Pick.  48. 

(g)  8  Burr.  1607. 

(a)  Preston  on  Abstracts  of  Title,  vol.  ii.  25.  Wilmot,  J.,  8  Burr.  1609.  Claytoo 
r.  Blakey,  8  Term  Rep.  3.  But  tenancies  at  will  are  not  to  be  understood  by  this 
general  language  as  not  existing.  A  simple  permission  to  occupy  creates  a  tenancy 
at  will,  unless  there  are  circumstances  to  show  an  intention  to  create  a  tenancy  fro^ 
year  to  year.    Doe  v.  Wood,  14  Mees.  &  W.  682. 

(6)  Bro.  Abr.  tit.  Lease,  pi.  53.  Layton  v.  Field,  3  Salk.  222,  Jackson  r.  Salmon, 
4  Wendell,  327.    Webber  v.  Shearman,  3  HiU,  547. 

1  A  lease  for  one  year  "  and  an  indefinite  period  thereafter  with  annual  rent  and  continnw 
occupation,"  makes  a  tenancy  from  year  to  year.  Pugsley  v.  Aikin,  1  Keman,  494.  See, 
also,  Lockwood  v.  Lockwood,  22  Conn.  425;  Hugerr.  Dibble,  8  Rich.  Law,  222;  Snowhill^ 
Snowhill,  8  X.  J.  447 ;  Hunt  v.  Morton,  18  111.  75.  Tenancy  at  an  annual  rent,  which  hw  b«« 
paid  fbr  several  years,  without  lease  or  agreement,  is  from  year  to  year.  Hall  r.  Wadsworth* 
2  Wms.  (28  Vt)  410.  If  a  person  is  let  into  possession  of  land  under  an  agreement  tojuff* 
chase,  it  amounts  in  law  to  a  bare  tenancy  at  will,  and  is  determined  by  the  death  of  the  le.'C*'' 
Manchester  v.  Dodebridge,  8  Ind.  360.  The  Code  of  Iowa,  sec.  1208,  provides  that  anyper** 
in  possession  of  real  property,  with  the  assent  of  the  owner,  is  presumed  to  be  a  tenant  it  willi 
imless  the  contrary  is  shown. 

2  Ames  V.  Schuester,  14  Ala.  600.  But  in  Maine  holding  over  by  consent  creates  only  i 
tenancy  at  will ;  Kendall  r.  Moore,  30  Maine,  827 ;  and  the  burden  of  proof  is  on  the  tenant 
to  show  the  landlord's  acquiescence.    Chesley  o.  Welch,  87  Ibid.  106.    A  t«uiant  holding  ovtf 
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mt  does  not  know  in  what  year  the  lessor  may  determine  the 
incy,  and  in  that  respect  he  has  an  uncertain  interest,  on  which 

doctrine  of  notice  and  of  emblements  is  grounded,  (c)  The 
lent  rule  of  the  common  law  required,  in  the  case  of  all  ten- 
ies  from  year  to  year,  six  months'  notice  on  either  side,  and 
ing  at  the  expiration  of  the  year,  to  determine  the  tenancy ; 

there  must  be  a  special  agreement,  or  some  particular  custom, 
•revent  the  application  of  the  rule.  This  tenancy  from  year  to 
r  succeeded  to  the  old  tenancy  at  will,  and  it  was  created  imder  a 
tract  for  a  year,  implied  by  the  courts.  The  tenancy  cannot  be 
^rmined  by  either  party  except  at  the  end  of  the  year,  (d)  * 
I  English  *  rule  of  six  months'  notice,  prevails  in  many  *  113 
he  United  States,  in  New  York,  Vermont,  Kentucky, 
ih  Carolina,  and  Tennessee ;  (a)  but  there  is  a  variation  in  the 
),  or  perhaps  no  fixed  established  rule  on  the  subject,  in  other 
ts  of  the  United  States.  In  Massachusetts,  it  was  said,  in  Rising 
Itatmard^  (h)  that  the  English  rule  of  six  months'  notice  had 

been  adopted,  but  that  reasonable  notice  must  be  given  to  a 
uit  at  will.  Afterwards,  in  Coffin  v.  Lunt^  (c)  it  was  left  as  a 
it  unsettled,  whether  notice  to  quit  was  requisite ;  but  the  better 
lion  is  that  notice  is  necessary  in  that  state ;  and  it  was  the 
lion  of  Mr.  Justice  Putnam,  upon  an  elaborate  and  thorough 


;)  Kingsbury  v.  ColHns,  4  Bing.  202. 

/)  Leighton  v.  Theed,  1  Ld.  Rajm.  707.    Doe  v.  Snowdon,  2  Wm.  Blacks.  1224. 

V.  Porter,  3  Term  Rep.  18.  Parker  v.  Constable,  3  Wils.  26.  Right  v.  Darby, 
inn  Rep.  159.     Roe  v.  Wilkinson,  cited  from  MSS.  in  Butler's  note,  228,  to  Co. 

lib.  3.  By  the  New  York  Revised  Statutes,  yoI.  i.  744,  sec.  1,  if  lands  or  tene- 
ts be  occupied  in  the  dty  of  New  York,  without  any  specified  term  of  duration^ 
xxmpation  is  deemed  valid  until  the  first  day  of  May  next  after  the  possession, 
iT  the  agreement  commenced ;  and  the  rent  is  deemed  payable  at  the  usual  quarter 
,  if  there  be  no  special  agreement  to  the  contrary. 

i)  Jackson  v.  Bryan,  1  Johns.  822.    Hanchet  v.  Whitney,  1  Vermont,  316. 
gins  V.  Becraft,  1  Dana  (Ken.),  80.    Trousdale  v.  Darnell,  6  Yerger,  481.    Den 
cintosh,  4  Iredell,  291. 
•)  17  Mass.  287. 
;)  2  Pick.  70. 


subject  to  all  coyenants  in  the  expired  lease  which  are  consistent  with  yearly  tenancy, 
t  V.  Griffiths,  83  £ng.  L.  &  £q.  76.    Yrooman  v.  McKaig,  4  Md.  450.    Prickett  v.  Ritter, 

,.  Vw. 

And  so  in  a  lease  for  five  years  providing  for  six  months*  notice,  held  that  the  notice  most 
e  at  the  end  of  a  year.  Baker  o.  Adams,  6  Gush.  99.  And  see  Doe  v.  Grafton,  11  £ng. 
£q.  486. 
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view  of  the  subject,  in  Mlia  v.  Paigcj  (d)  that  in  a  tenancy  at  will, 
the  parties  must  give  to  each  other  reasonable  notice  of  a  deter- 
mination of  the  will,  (e)  ^  Justice  and  good  sense  require  that  the 
time  of  notice  should  vary  with  the  nature  of  the  contract  and  the 
character  of  the  estate.  Though  the  tenant  of  a  house  is  equally 
under  the  protection  of  notice  as  the  tenant  of  a  farm,  yet  if  lodg- 
ings be  hired,  for  instance,  by  the  month,  the  time  of  notice 
*  114  must  be  proportionably  reduced.  (/)  In  *  PennsylTannia, 
the  common-law  notice  of  six  months  is  understood  to  be 
shortened  to  three  months,  as  well  in  cases  without,  as  within  the 
etatute  of  that  state,  passed  in  the  year  1772.  (a) 

The  reservation  of  an  annual  rent  is  the  leading  circumstaDoe 
that  turns  leases  for  imcertain  terjus  into  leases  from  year  to 


(d)  2  Ibid.  71,  note. 

(e)  The  opinion  of  Judge  Putnam,  in  the  case  referred  to,  contains  a  iUl  and  broad 
riew  of  the  whole  ancient  and  modem  law  on  the  question ;  and  he  established,  by 
authority  and  illustration,  the  necessity  of  reasonable  notice  to  quit,  in  all  cases  of 
uncertain  tenancy,  whether  under  the  name  of  tenancies  from  year  to  year,  or  ten- 
ancies at  will.    He  showed  that  the  doctrine  was  grounded  on  the  immutable  priod* 
pies  of  justice  and  the  common  law,  and  was  introduced  for  the  advancement  of 
agriculture  and  the  maintenance  of  justice ;  and  to  prevent  the  mischievous  eflects 
of  a  capricious  and  unreasonable  determination  of  the  estate.    By  the  Massachusetti 
Eevised  Statutes  of  1826,  part  2,  tit.  1,  c.  60,  sec.  26,  all  estates  at  will  may  be  deter- 
mined by  either  party,  by  three  months*  notice  in  writing ;  and  in  cases  of  neglect  or 
refusal  to  pay  rent  due  on  a  lease  at  will,  fourteen  days'  notice  in  writing  to  quit  u 
sufficient.^    If  there  be  no  tenancy,  or  existing  relation  of  landlord  and  tenant,  the 
doctrine  of  notice  to  quit  does  not  apply.    Jackson  v.  Deyo,  8  Johns.  422. 

(/)  Right  V.  Darby,  1  Term  Rep.  169.  Doe  v.  HazeU,  1  Esp.  N.  P.  U,  If  tb« 
tenant  holds  from  month  to  month,  a  month's  notice  to  quit  must  be  given.  Frindte 
V.  Anderson,  19  Wendell,  891. 

(a)  Gibson  J.,  in  Logan  v.  Herron,  8  Serg.  &  Rawle,  469. 


1  This  does  not  apply  where  a  tenancy  at  will  under  a  parol  lease  is  determined  by  breicb 
of  condition.  Creech  v.  Crockett,  5  Cush.  188.  Unless  it  is  a  condition  precedent  Elliott  f- 
Stone,  1  Gray,  671.  The  Code  of  Iowa,  sec.  1209,  provider  that  in  ca.se  of  farms,  notice  to 
terminate  a  tenancy  at  will  must  fix  the  termination  of  tenancy  on  April  1st. 

2  And  when  the  lenf^th  of  notice  is  required  to  be  as  long  as  the  interval  between  tbetinw 
of  payment,  it  must  tenninate  at  the  expiration  of  such  an  interval.  Prescott  r.  ElmSjTCiuh' 
846.  Prickett  r.  Ritter,  16  111.  96.  But  it  is  otherwise  in  New  Hampshire  by  statute.  ^ 
rier  v.  Perley,  4  Foster,  219.  Under  an  oral  lease,  the  notice  must  state  the  time  when  the 
tenant  is  required  to  quit.  Currier  v.  Barker,  2  Gray,  224.  Steward  r.  Harding,  2  IbiJ.  ^^ 
And  see,  also,  Howard  r.  Merriam,  5  Cush.  663,  when  it  was  held  that  a  tenancy  at  will  J* 
determined  without  notice  if  the  lessor  alien  the  estate.  Otherwise  if  the  tenancy  is  created 
by  statute.    Young  v.  Young,  86  Maine,  133. 
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P.  (i)  *  K  the  tenant  be  placed  on  the  land,  without  any  terms 
scribed,  or  rent  reserved,  and  as  a  mere  occupier,  he  is  strictly 
enant  at  will;(c)  and  an  actual  tenant  at  will  has  not  any 
ignable  interest,  though  it  is  sufficient  to  admit  of  an  enlarge- 
at  by  release,  (d)  *  On  the  other  hand,  estates  which  are  con- 
ictively  tenancies  for  the  term  of  a  year,  or  from  year  to  year, 
f  be  assigned,  (jr)  ^  A  strict  tenant  at  will,  in  the  primary  sense 
that  tenancy,  has  been  held  not  to  be  entitled  to  notice  to 
^  9  (/)  but  the  later  and  more  liberal  rule  seems  to  be,  that 
ants  at  will  are  regarded  as  holding  from  year  to  year,  so  far 
to  be  entitled  to  notice  to  quit,  before  they  can  be  evicted  by 
icess  of  law.  Or  even  without  that  assumption,  if  the  party  came 
0  possession  with  the  consent  of  the  owner,  and  for  an  indefinite 
iod,  he  is  entitled  to  notice  to  quit,  (jf)  ^  There  is  no  uniform 
e  on  the  subject,  for  it  was  held,  in  Doe  v.  Baker ^  (K)  that  where 
>erson  takes  possession  of  land  by  the  license  of  the  owner  for 
indeterminate  period,  without  any  rent  reserved,  he  is  not  a 
.ant  from  year  to  year,  but  a  remaining  instance  of  the  old  strict 
omon-law  tenancy  at  will,  and  is  not  entitled  to  notice  to  quit. 
is  settled,  however,  that  notice  is  not  requisite  to  a  tenant,  whose 
m  is  to  end  at  a  certain  time ;  for,  in  that  case,  both  parties  are 


h)  De  Grejr  Ch.  J.,  in  2  Wm.  Blacks.  1178. 

'c)  Jackson  v.  Bradt,  2  Caines,  169. 

\d)  Litt  lec.  460.    Co.  Litt  270,  b. 

\e)  Preston  on  Abstracts  of  Title,  yoI.  ii.  25. 

[/)  Jackson  v.  Bradt,  2  Caines,  169. 

\S)  Parker  v.  Constable,  8  Wiis.  25.    Right  v.  Beard,  18  East,  211.    Jackson  v, 

ran,  1  Johns.  822.    Jackson  v.  Laughead,  2  Ibid.  76.    Jackson  v.  Wheeler,  6  n)id. 

L    Phillips  V.  CoTert,  7  n>id.  1,  4.    Bradley  v.  CoYeli,  4  Cowen,  849.    Ellis  v. 

ge,  supra f  p.  118. 

(A)  4  Dey.  (N.  C.)  220. 


^  Bnt  a  tenancy  shown  by  written  receipts  to  be  firom  year  to  year,  is  yet  only  at  wilL 
itney  t.  Swett,  t  Foster,  10. 

'  And  if  he  assigns,  the  tenancy  is  determined.    Cooper  v.  Adams,  6  Cnsh.  87.    But  not 
tiout  notice  to  the  landlord.    Pinhom  v.  Sonster,  20  £ng.  L,  &  Eq.  601.    And  if  he  commits 
te,  the  tenancy  is  ended.    Daniels  v.  Pond,  21  Pick.  867. 
*  See  Cody  v.  Qnarterman,  12  Geo.  886. 

'  That  one  in  possession  under  a  contract  of  sale,  is  not  such  a  tenant  at  will  as  to  be 
tied  to  notice  If  he  fail  to  perfonn  his  part  of  the  contract,  see  Dolittle  v.  Eddy,  7  Barb. 
T.)  74.  See,  also,  Dakin  v.  Allen,  8  Cush.  88;  White  «.  Livingston,  10  Cush.  269.  And 
tra,  Dowd  V,  Gilchrist,  1  Jones  Law,  868.  Nor  is  tenancy  implied  ftom  the  vendor  remain- 
in  possession.    Greenup  «.  Yemor,  16  111.  26. 
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apprised  of  their  rights  and  duties.  The  lessor  may  enter  on  the 
lessee  when  the  term  expires,  without  further  notice,  (i)*  Except 
for  the  purpose  of  notice  to  quit,  tenancies  at  will  seem  even  still 
to  retain  their  original  character ;  (/)  and  the  distinction  between 
tenants  from  year  to  year,  and  tenants  at  will,  was  strongly  marked 
in  the  case  of  Nichols  v.  Williams.  (A)  The  New  York  Revised 
Statutes  (J)  authorize  a  summary  proceeding  to  regain  the  posses- 
sion, where  the  tenant  for  one  or  more  years,  or  for  a  part  of  a 

year,  or  at  will,  or  sufferance,  holds  wrongfully  against 
*  115    *  his  landlord ;   but  it  requires  one  month's  notice  to  be 

given  to  a  tenant  at  will,  or  sufferance,  created  by  holding 
over  or  otherwise,  to  remove,  before  application  be  made  for  pro- 
cess under  the  act.^  It  was  held,  in  the  case  last  cited,  that  a 
tenant  from  year  to  year  was  not  entitled  to  any  notice,  in  pro- 
ceeduigs  under  a  similar  statute  provision,  though  in  the  action 
of  ejectment  ho  would  still  be  entitled  to  his  six  months'  notice  to 
quit.  There  is  a  summary  mode  of  proceeding,  provided  also  hf 
statute,  in  Pennsylvania,  Maryland,  South  Carolina,  Maine,  and 
other  states,  for  such  cases ;  and  the  statute  requires,  in  one  state 
three  months,  and  in  others  thirty  days,  or  one  month's  notice 
only;  and  they  make  no  discrimination  between  different  kinds 
of  tenants,  (a)  ^ 


(/)  Messenger  v.  Armstrong,  1  Term  Rep.  64.  Right  v.  Darby,  Ibid.  162.  Jju** 
Bon  V.  Bradt,  2  Caines,  169.  Jackson  v.  Parkhunt,  6  Johns.  128.  Bedford  p.  M'EI- 
herron,  2  Serg.  &  Rawle,  49.  Ellis  v.  Paige,  1  Pick.  43.  Nor  is  a  tenant  who  disdaimi 
his  landlord's  title,  entitled  to  notice  to  quit.  Woodward  v.  Brown,  13  Peters,  U.  S.  1- 
When  a  lease  expires  by  its  own  limitation,  the  lessee  becomes  a  tenant  at  vill»  f^ 
the  landlord  may  enter  forthwith  and  dispossess  him  without  notice,  using  onlv  the 
requisite  force.  Duncan  r.  Blashford,  2  Serg.  &  Rawle,  480.  Oyerdeer  v.  Lewis,  1 
Watts  &  Serg.  90.    Clapp  v.  Paine,  18  Mame,  264. 

{j)  7  Johns.  4.    Nichols  v.  Williams,  8  Cowen,  13. 

{k)  8  Cowen,  13. 

(/)  Vol.  i.  746,  sees.  7,  8,  9,  and  vol.  ii.  612,  613,  sec.  28.  See  infra,  p.  118,  ttd 
supra,  vol.  iii.  pp.  480,  481. 

(a)  Statute  of  Pennsylvania,  March,  1772,  and  of  Maryland,  Dec.  1793,  and  ^ 
South  CaroUna  of  1812,  1817,  and  1839.    The  Revised  Statutes  of  Massachoaeta, 


*  See  Lithgow  v.  Moody,  36  Maine,  214. 

1  When  the  demise  was  expressly  at  will,  it  was  held,  that  the  notice  might  be  gi^  * 
any  time.    Post  v.  Post,  14  Barb.  (N.  Y.)  263. 

3  That  the  le.<uaor  waives  the  notice  to  quit  by  accepting  rent  subsequently  falling  doet  ^ 
Collins  V.  Canty,  6  Cash.  416;  Blyth  r.  Dennett,  16  £ng.  L.  &  £q.  424. 
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The  resolutions  of  the  courts,  turning  tlie  old  estates  at  will  into 
estates  from  year  to  year,  with  the  right  on  each  side  of  notice  to 
quit,  are  founded  in  equity  and  sound  policy,  as  they  put  an  end 
to  precarious  estates,  which  are  very  uijurious  to  the  cultivation  of 
the  soil,  and  subject  to  the  abuses  of  discretion.  But  they  are  a 
species  of  judicial  legislation,  tempering  the  strict  letter  of  the  law 
by  the  spirit  of  equity.  Estates  at  will,  under  the  salutary  regular 
tion  of  the  reasonable  notice  to  quit,  have  still  a  strong  foundation 
in  the  language  of  the  statute  of  frauds,  (5)  which  declared,  that 
^^  all  leases,  estates,  or  uncertain  interests  in  land,  made  by  parol, 
and  not  in  writing,  should  have  the  force  and  effect  of  estates  at 
will  only,  and  should  not,  in  law  or  equity,  be  deemed  or  taken  to 
have  any  other  or  greater  force  or  effect."  Tlie  statute  of  frauds 
made  an  exception  in  favor  of  lessees  not  exceeding  the  term  of  three 
years,  and  on  which  the  rent  reserved  amounted  to  two  third  parts 
of  the  full  improved  value  of  the  land  demised.  But  it  appears 
that  the  English  decisions  have*  never  alluded  to  that  exception. 
They  have  moved  on  broader  groimd,  and  on  general  prin- 
ciples, so  as  to  have  rendered  the  exception  *  practically  *116 
useless,  (a)  The  exception  is  now  dropped,  in  the  Massa- 
chusetts, Connecticut,  New  York,  and  Ohio  statutes  of  frauds.  (J)  ^ 

The  Roman  law,  like  the  English,  was  disposed,  as  much  as  possi- 
ble, and  upon  the  same  principles  of  equity,  to  construe  tenancy  at 
will  to  be  a  holding  from  year  to  year ;  and,  therefore,  if  the  tenant 
held  over,  after  the  term  had  expired,  and  the  lessor  seemed  in  any 
way  to  acquiesce,  his  silence  was  construed  into  a  tacit  renewal  of 
the  lease,  at  least  for  the  following  year,  with  its  former  conditions 
and  consequences ;   and  the  lessee  became  tenant  from  year  to 


1.885,  part  3,  tit  8,  c.  104,  proYide  a  short  proceeding  before  a  justice  of  the  peace,  in 
^mMe9  of  tenants  holding  orer  after  the  expiration  of  the  term.  Statute  of  Maine,  1824, 
is  to  the  same  effect. 

(6)  29  Charles  U.  c.  8. 

(a)  Putnam  J.,  in  Ellis  v.  Paige,  2  Pick.  43,  note. 

(6)  New  York  Revised  Statutes,  vol.  ii.  185,  sec.  8.  Statute  of  Ohio,  1881.  Massa- 
c^usetu  Bevised  Statutes,  1885.    Statutes  of  Connecticut,  1888. 


1  Larkin  r.  Ayeiy,  23  Conn.  804.  A  tenancy  which,  bj  the  statute  of  frauds,  is  at  first 
Only  at  will,  by  continuance  and  payment  of  rent  becomes  a  tenancy  from  year  to  year, 
^ariow  «.  Wainwrigbt,  22  Vermont,  88. 
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year,  and  could  not  be  dispossessed  without  r^ular  notice,  (c) 
The  whole  of  the  title  in  the  Pandects  upon  this  subject,  (rf)  con- 
tains the  impression  of  a  very  cultivated  jurisprudence,  under  the 
guidance  of  such  names  as  Papinian,  Ulpian,  Julian,  and  Gaius. 
And  when  the  sages  at  Westminster  were  called  to  the  examination 
of  the  same  doctrines,  and  with  a  strong,  if  not  equally  enlightened 
and  liberal  sense  of  justice,  they  were  led  to  form  similar  conclu- 
sions, even  though  they  had  to  contend,  in  the  earlier  period  of  the 
English  law,  when  the  doctrine  was  first  introduced,  with  the  ove^ 
bearing  claims  of  the  feudal  aristocracy,  and  the  scrupulouslj 
technical  rules  of  the  common  law. 

(in.)   Of  estates  at  sufferance. 

A  tenant  at  sufiferance  is  one  that  comes  into  the  possession  of 
and  by  lawful  title,  but  holdeth  over  by  wrong,  after  the  determina- 
tion of  his  interest,  (e)  ^    He  has  only  a  naked  possession, 
and  no  estate  which  he  can  transfer  or  *  transmit,  or  which    *  117 
is  capable  of  enlargement  by  release ;  for  he  stands  in  no 
privity  to  his  landlord,  nor  is  he  entitled  to  notice  to  quit ;  (a)  ^  and 
independent  of  statute,  he  is  not  liable  to  pay  any  rent.  (6)    He 
holds  by  the  laches  of  the  landlord,  who  may  enter,  and  put  an 
end  to  the  tenancy  when  he  pleases ;  but  before  entry  he  cannot 
maintain  an  action  of  trespass  against  the  tenant  by  sufferance.((?)* 


(c)  Dig.  19,  2,  13,  11.  Ibid.  1,  14.  Pothier's  Pandecta,  torn.  ii.  226.  Brofm'i 
Civil  Law,  vol.  i.  198.  I  have  assumed  the  existence  of  the  rule  in  the  Ronum  bw, 
requiring  notice  to  quit,  upon  tlie  credit  of  Dr.  Brown ;  but  be  cites  no  authority  fx 
it,  and  I  have  not  perceived  it  in  the  text  of  the  Digest. 

(rf)  Lib.  19,  tit.  2.    Locati  conducti. 

(c)  Co.  Litt  67,  b. 

{a)  Co.  Litt.  270,  b.  Jackson  v.  Parkhnrst,  6  Johns.  128.  Jackson  v.  MlM  13 
Ibid.  182. 

{b)  Cruise's  Dig.  tit.  9,  c.  2,  sec.  4.  (c)  2  Blacks.  Comm.  150. 


2  A  parol  agreement,  made  before  the  expiration  of  a  written  lease  for  a  ftirther  occop*^''''' 
of  one  year  on  the  same  terms,  is  within  the  statute  of  frauds,  being  a  contract  not  to  be  p?'* 
formed  within  a  year,  and  the  tenant  holding  over  and  disclaiming  the  agreement,  is  a  tcotf* 
at  sufferance.    Delano  r.  Montague,  4  Gush.  42.    Ruasell  v.  Fabyan,  84  N.  Hamp.  218. 

1  A  tenant  by  sufferance  is  now  in  New  York  entitled  to  one  month's  notice  to  qu'^ 
Revised  Statutes,  4th  ed.  1852,  part  2,  ch.  1,  tit  4,  §  7.  See  Livingston  v.  TAnnur,  12  H^^ 
(N.  Y.)481. 

2  And  if  the  landlord  elects,  as  he  may,  to  treat  the  tenant  as  holding  under  the  tertn*  « 
the  original  lease,  the  tenant  cannot  deny  the  tenancy.  Conway  v.  Starkweather,  1  U^ 
118. 
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There  is  a  material  distinction  between  the  cases  of  a  person  coming 

to  an  estate  by  act  of  the  party,  and  afterwards  holding  over,  and 

by  act  of  the  law,  and  then  holding  oyer.    In  the  first  case,  he  is 

regarded  as  a  tenant  at  sufferance,  and  in  the  other,  as  an  intruder, 

abator,  or  trespasser,  (d)     This  species  of  estate  is  too  hazardous  to 

be  firequent,  and  it  is  not  yery  likely  to  occur,  since  the  statutes  of 

4  (3eo.  n.  c.  28,  and  11  Oeo.  II.  c.  19,  declaring,  that  if  a  tenant 

held  over  after  demand  made,  and  notice  in  writing  to  deliver  up 

the  possession,  or  if  he  held  over  after  having  himself  given  notice 

of  his  intention  to  quit,  he  should  be  liable  to  pay  double  rent,  so 

Icmg  as  he  continued  to  hold  over.    The  provisions  of  these  statutes 

haye  been  reenacted  in  New  York,  though  they  are  not  generally 

adopted  in  this  country,  (e)    There  is,  likewise,  in  New  York,  a 

further  provision  by  statute,  against  holding  over  without  express 

consent,  after  the  determination  of  tlieir  particular  estates,  by 

guardians  and  trustees  to  infants,  and  husbands  seised  in  right  of 

their  wives,  or  by  any  other  persons  having  estates  determinable 

upon  any  life  or  lives.    They  are  declared  to  be  trespassers,  and 

liable  for  the  full  value  of  the  profits  received  during  the 

•  118   wrongful  possession.  (/)   Tliis  last  provision  was  taken  *  from 
the  statute  of  6  Anne,  c.  18 ;  and  the  common  law  itself 

beld  the  guardian,  in  such  a  case,  to  be  an  abator,  and  it  gave  an 
assize  of  mort  iT ancestor;  and  so  it  equally  gave  an  action  of  tres- 
pass, after  entry,  against  the  tenant  pour  autre  vicy  and  against  the 
J      tenant  for  years  holding  over,  (a) 

In  the  case  of  the  tenant  holding  over  after  the  expiration  of  his 
term,  the  landlord  may  recover  tlie  possession  of  the  premises  by 
•^  action  of  ejectment ;  and  in  New  York,  as  we  have  already  seen, 

*  summary  remedy  is  given  to  the  landlord  by  statute,  under  the 
Process  of  a  single  judge.  (J)    Independent  of  any  statute  provision. 


id)  Co.  Litt  67,  b.    2  Inst.  284. 

(e)  New  Tork  Reyised  Statutes,  toI.  i.  745,  sees.  10, 11.  In  South  Carolina,  under 
^^  Act  of  1806,  the  tenant  holding  over,  after  the  expiration  of  his  lease,  is  charge- 
^^Xe  with  double  rent 

(/)  New  Tork  Reyised  Statutes,  vol.  i.  749,  sec.  6. 

(a)  Co.  Litt.  67,  b.    2  Inst  134. 

(&)  See  ante,  toI.  iii.  480,  and  New  York  Revised  Statutes,  vol.  i.  745,  sees.  7,  8,  9. 
'^  tunmarj  process  to  oust  tenants  at  sufferance,  is  also  given  to  the  landlord  by  the 
^^^tQte  of  1  and  2  Vict  74.  In  Randolph  v.  Carlton  (Ala.),  N.  S.  vol.  viu.  S06,  it  was 
^l^odged,  that  although  a  tenant,  as  a  general  rule,  could  not  controvert  the  title  of 
^^  famdlord,  yet  bit  tenancy  or  lease  would  not  estop  him  from  showing  that  hia 
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the  landlord  may  reenter,  upon  the  tenant  holding  oyer,  and  remove 
him  and  his  goods,  with  such  gentle  force  as  may  be  requisite  fiff 
the  purpose ;  and  the  tenant  would  not  be  entitled  to  resist  or  sue 
him.  The  plea  of  liberum  tenementum  would  be  a  good  justification, 
in  an  action  of  trespass,  by  the  party,  for  the  entry  and  expul- 
sion, (c)  But  the  landlord  would,  in  the  case  of  an  entry  by  force, 
and  with  strong  hand,  be  liable  to  an  indictment  for  a  forcible 
entry,  either  under  the  statutes  of  forcible  entry,  or  at  commoi 
law ;  and  in  the  cases  which  justify  the  entry  as  against  the  ten- 
ant, it  is  admitted  that  the  landlord  would  be  indictable  for  the 
force,  (d)  * 
It  may  be  further  observed,  in  respect  to  the  rights  of  landlords, 


landlord's  title  had  expired  or  been  extinguished  by  operation  qftano,^  The  court  were  Bfll 
unanimous  in  this  decision,  and  its  effect  was  considered  to  he  dangerooa  to  the  soIidilQr 
of  the  general  rule. 

(c)  Taylor  v.  Cole,  8  Term  Rep.  292.    1  H.  Blacks.  556,  S.  C.    Taunton  v.  Cosiv, 
7  Term  Rep.  431.    Argent  v.  Durrant,  8  Idem.  408.    Turner  o.  Meymott,  1  Bing. 
158.    Jackson  v.  Farmer,  9  Wendell,  201.    Jones  v.  Muldrow,  1  Rice  (S.  C),  6i.   In 
Richardson  v,  Anthony,  12  Vermont,  278,  and  Chambers  v.  Bedell,  2  Watts  &  Serf. 
225,  it  was  held,  that  the  owner  of  cattle  or  other  chattels  found  on  another's  land, 
may  enter  peaceably  and  take  them  away,  though  placed  there  wrongftiUy  by  orwiA 
the  assent  of  the  owner  of  the  land.     Chapman  v.  Thumblethorp,  Cro.  E.  829,  S.  P* 
In  Sampson  v.  Henry,  11  Pick.  379,  the  court  would  not  sustain  a  plea  of  justificatioo 
in  an  action  of  trespass  and  assault  and  battery,  and  which  was,  that  the  possessioQ 
of  the  land  was  unlawfully  withheld,  and  that  the  defendant  used  no  more  force  thin 
was  requisite  to  enable  him  to  enter  and  hold  possession.    The  English  cases  jottijy 
the  doctrine  in  the  text.    But  since  the  above  decisions,  the  language  of  the  Englisl^ 
judges  has  changed,  and  it  is  now  held,  that  the  landlord  is  not  justified  in  enterinS 
and  expelling  by  force  the  tenant  at  sufferance.    Newton  v.  Harland,  1  Mann.  &  Gr- 
958.    This  last  is  the  most  sound  and  salutary  doctrine. 

{d)  In  the  state  of  Maine,  process  under  the  statute  of  forcible  entry  and  details^' 
may  be  maintained  against  a  tenant  at  will,  at  the  expiration  of  thirty  days  fiom  t^*^ 
time  of  notice,  in  writing,  given  to  quit ;  for  the  notice  itself  terminates  the  ieiiancy- 
Davis  V.  Thompson,  13  Maine,  209.  A  summary  process  is  given  in  Connecticut  ^ 
obtain  possession  on  the  expiration  of  a  lease  in  writing,  or  by  parol.  Statutes  of  Co**' 
necticut,  1838,  p.  899. 


1  So  also  in  Wolf  v.  Johnson,  80  Miss.  (1  Geo.)  518,  and  Bettison  v.  Badd,  17  Axk.  S46; 
but  contra^  Tondro  v.  Cushman,  6  Wis.  279. 

^  See  Larkin  v.  Avery,  28  Conn.  804.    And  if  the  landlord  enter  by  force,  even  after  notki 
to  quit,  he  in  chargeable  in  trespass  qttare  claueum  fregiU    Brock  «.  Berry,  81  Maine,  293.  b 
New  Hampshire  there  is  a  summary  process  against  lessees  holding  over,  by  which,  nnder  t 
written  lease,  seven  days*  notice,  expiring  with  the  lease,  is  sufficient  to  support  the  actkn. 
Hazeltine  v.  Cobum,  11  Foster,  466.    And  in  California,  three  days*  notice  is  all  that  ii  is* 
quired.    Garbrell  o.  Fitch,  6  Cal.  189. 
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that,  by  the  Einglish  statute  of  11  Geo.  n.,  they  were  entitled  to  be 

admitted  to  defend,  in  ejectment,  suits  brought  against  the  tenant  of 

the  premises.    This  proyision,  probably,  has  been  universally  adopted 

or  practised  upon  in  this  country.    It  is  just  and  reasonable,  and 

supplies  the  place  of  the  process  of  voucher  and  aid-prayer 

in  the  *  real  actions.^    The  New  York  Revised  Statutes  (a)    *  119 

have  retained  the  provision;  and  the  privilege  applies  to 

any  person  having  any  privity  of  estate  or  interest  with  the  tenant 

or  the  landlord  in^the  premises  in  question.    There  has  been  some 

difficulty  in  this  country,  as  to  the  right  of  the  landlord  to  bring 

trespass  for  an  injury  to  the  land,  while  there  was  a  tenant  lawfully 

in  possession.     In  CampbeU  v.  Arnold^  and,  again,  in  Tobet/  v.  Wdh 

fter,  (l>)  it  was  held,  that  he  could  not,  in  such  case,  bring  an  action 

of  trespass  for  waste  committed  upon  the  estate  by  a  third  person, 

though  he  might  be  entitled  to  a  special  action  on  the  case,  in  the 

nature  of  waste.    In  Starr  v.  Jackson^  (c)  this  rule  was  held  not  to 

apply,  if  the  tenant  in  possession  was  one  at  will  merely  ;^  whereas, 

m  Catiin  v.  Hayden^  (d)  it  was  adjudged  to  apply,  provided  the 

tenant  was  one  holding  from  year  to  year.    The  question  as  to 

the  competency  of  the  landlord  to  bring  trespass  for  an  injury 

to  the  fireehold,  while  a  tenant  at  will  was  in  possession,  was  ably 

ffiacussed  in  lAMe  v.  Paliiter.  (e)    There  was  no  decision,  however, 

on  the  various  views  afiforded  by  the  cases ;  inasmuch  as  the  tres- 

pus  complained  of  in  that  instance,  affected  exclusively  the  right 

of  tenant  at  will,  and  not  any  permanent  rights  of  the  landlord. 

^  decisions  in  New  York  arose  in  cases  in  which  the  tenancy  was 

^ot  (Hie  strictly  at  will ;  and  perhaps  the  cases  which  have  been 

^^^tioned  may  be  reconciled,  on  the  distinction  between  tenancies 


(a)  Vol.  ii.  841,  aec.  17. 

(6)  1  Johns.  611.    8  Ibid.  468. 

(c)  11  Mass.  619. 

(d)  1  Vermont,  876. 

(e)  8  Greenl.  6. 


^  In  Merritt  v.  Thompson,  18  III.  716,  it  was  held  to  be  error  to  admit  the  landlord  to  defend 
Ib  efectmeat,  without  the  plaintiff  ^s  consent 

^  Upon  the  authority  of  this  case,  it  was  held  that  the  landlord  may  maintain  trespass 

fiart  etammim  for  an  iBjniy  to  the  inheritance  daring  the  occupation  of  a  tenant  at  wilL   Dayis 

0,  Kash,  82  Maine,  411.    But  not  for  an  ii^'ury  to  the  grass  only.    Lyfbrd  v,  Toothaker,  89 

jUsine,  S8.     Stooe  v.  Knapp,  8  Wms.  (89  Vt)  501.    See,  also,  Honnewell  v,  Hobart,  42 

666. 
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at  will  and  tenancies  for  years,  or  firom  year  to  year.  The  suit  is 
in  case  for  trespass  to  the  injury  of  the  reversion,  unless  the  lessee 
in  possession  be  at  will  only,  and  then  trespass  will  lie  by  the  reTe^ 
sioner.  (/)  ^  A  disseisee,  without  reentry,  may  have  trespass  for 
the  disseisin  itself;  and  after  reentry,  he  may  have  trespass  for  any 
immediate  injury  to  the  freehold,  because  he  is  restored  to  his 

possession  ab  initio,  (jg)  In  the  English  Court  of  K.  B., 
*  120    *  in  the  time  of  Lord  Mansfield,  it  was  decided,  that  the 

landlord  of  a  tenant  from  year  to  year,  though  there  was  no 
reservation  of  the  timber  on  the  premises,  might  bring  trespass 
against  a  third  person  for  carrying  it  away,  after  it  had  been  cat 
down,  (a)  The  general  rule  is,  that,  to  mountain  trespass  qum 
clausum,  there  must  have  been  an  actual  possesion  in  the  plaintiff 
when  the  trespass  was  committed,  or  a  constructive  possession  in 
respect  of  the  right  being  actually  vested  in  him.  The  ground 
of  the  action  of  trespass  is  the  injury  to  the  possession,  (i)  ^ 


(/)  Lienow  o.  Ritchie,  8  Pick.  285. 

(g)  Co.  Litt  257,  a.    Tobejr  v.  Webster,  8  Johns.  468. 

(a)  Ward  t;.  Andrews,  2  Chitty,  686. 

(6)  8  Blacks.  Comm.  210.  Ashurst  J.,  in  1  Term  Rep.  480.  Cooke  v,  ThontDO, 
6  Rand.  8.  8  Wooddeson,  198.  Campbell  v.  Arnold,  IJohns.  511,  S.  P.  8Greeol.& 
The  reversioner  cannot  sue  a  stranger  for  acts  of  trespass  on  the  land,  unless  thej  be 
attended  witli  some  tangible  ii^jury  to  the  reversion.  Baxter  v.  Tajrlor,  1  Ner.  & 
Mann.  11.  4  Bam.  &  Adol.  72.  S.  C.  Be  the  property  real  or  personal,  the  pbinlii^ 
to  maintain  trespass,  must  show  possession,  or  a  right  of  taking  possession,  at  the  time* 
Lunt  V.  Brown,  13  Maine,  286.  Rowland  v.  Rowland,  8  Ohio,  40.  Anderson  v.  Net* 
mith,  7  N.  Hamp.  167.  A  party,  into  whose  lands  agisted  cattle  escape  and  do  dsna^ 
may,  at  common  law,  have  an  action  of  trespass  at  his  election,  either  against  tbs 
general  owner  of  the  cattle  or  the  agistor.    Sheridan  t;.  Bean,  8  Metcalf,  281. 


>  And  see  Halligan  v.  Chicago  &  Rock  Island  R.  R.  Co.,  16  111.  558.  But  where  land^tf 
occupied  by  a  tenant  at  will,  it  was  held  that  in  Pennsylvania,  even  for  an  injury  to  the  frc^ 
hold,  trespass  could  not  be  maintained  by  the  landlord,  before  entry  upon  the  premises.  (^ 
V.  Smith,  25  Penn.  St.  137. 

1  And  so  tenant  at  will,  before  the  legal  dissolution  of  the  tenancy,  may  maintain  tre^ 
gunre  cliusum  against  the  landlord  for  entering  upon  the  premises  and  taking  awav  a  ^0^ 
Dickinson  v.  Goodspeed,  8  Gush.  110.  The  tenant  and  landlord  may  both  maintain  $c^ 
at  the  same  time  for  injuries  done  to  the  estate ;  the  tenant  for  the  interruption  of  his  f^ 
and  diminution  of  profits,  and  the  landlord  for  the  permanent  injuiy  to  the  property.  GeofS^ 
V.  Fisk,  82  N.  Hamp.  82. 
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LECTURE   LVn. 


OP  ESTATES  UPON  CONDITION. 


ATES  upon  condition  are  such  as  have  a  qualification  annexed 
m,  by  which  they  may,  upon  the  happening  of  a  particular 
be  created,  or  enlarged,  or  destroyed,  (a)  They  are  divided 
tleton  (b)  into  estates  upon  condition  implied  or  in  law,  and 
3  upon  condition  express  or  in  deed. 

)  Of  conditions  in  law, 

ates  upon  condition  in  law  are  such  as  have  a  condition 
»dly  annexed  to  them,  without  any  pondition  being  specified  in 
3ed  or  will,  (c)  If  a  tenant  for  life  or  years  aliened  his  land 
^fibient,  this  act  was,  at  common  law,  as  we  have  already  seen, 
iplied  forfeiture  of  the  estate,  being  a  fraudulent  attempt  to 
I  a  greater  estate  than  the  tenant  was  entitled  to;  and  the 
sioner  might  have  entered,  as  for  a  breach  of  the  condition  in 
d)  Those  estates  were  likewise  subject  to  forfeiture,  not  only 
aste,  but  for  any  other  act  which,  in  the  eye  of  the  law,  tended 
feat  or  divest  the  estate  in  reversion,  or  pluck  the  seign- 
)ut  of  the  hands  of  the  lord,  (e)  It  was  a  tacit  *con-  *122 
I  annexed  to  every  tenancy,  that  the  tenant  should  not 
y  act  to  the  prejudice  of  the  reversion, 
e  doctrine  of  estates  upon  condition  in  law,  is  of  feudal 
ction,  and  resulted  from  the  obligations  arising  out  of  the 
1  relation.  The  rents  and  services  of  the  feudatory  were  con- 
yi  as  conditions  annexed  to  his  fief,  and  strictly  construed. 


(a)  Co.  Litt  201,  a. 

(6)  Litt.  sec.  825. 

(c)  Litt  sees.  878,  880.    Co.  Litt  215,  b,  288,  b,  284,  b. 

{d)  Co.  Litt  215,  ft,  251,  b. 

(«)  GkuiT.  tib.  9,  c.  1     Fleta,  lib.  8,  o.  16.    Wright  on  Tenures,  208. 

TOL.  IT.  12 
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If  the  vassal  was  in  default,  by  the  non-paTment  of  rent  or  non- 
performance of  any  feudal  duty  or  service,  the  lord  might  resume 
the  fief,  and  the  rents  and  services  were  implied  conditions  insepa- 
rable from  the  estate.  The  remedy  for  breach  of  the  condition  was 
confined  to  the  resumption  of  the  estate  by  the  donor  and  his  hein; 
and  that  resumption  was  required,  by  the  just  interposition  of  the 
law,  to  be  by  judicial  process,  (a)^  The  obligation  to  fidelity, 
resulting  from  the  feudal  solemnity  of  homage,  was  mutual ;  and 
if  the  lord  neglected  to  protect  his  feudatory  according  to  his  estate, 
he  was  liable  to  be  condemned  to  lose  his  seigniory,  as  well  as  the 
tenant,  for  default  on  his  part,  to  forfeit  his  freehold.  (6)  At  com- 
mon law,  a  condition  annexed  to  real  estate  could  not  be  reserred 
to  any  one  except  the  grantor  and  his  heirs ;  (and  the  heir  might 
enter  for  a  condition  broken,  though  not  expressly  named ;  (e)  and 
no  other  person  could  take  advantage  of  a  condition  that  required  a 
reentry  to  revest  the  estate.  The  grantor  had  no  devisable  interest 
by  means  of  the  condition,  until  he  had  restored  his  estate  by  entry, 
or  by  action ;  tiiough  he  might  extinguish  his  right  by  feofi&nent  or 
fine  to  a  stranger,  or  by  release  to  the  person  who  had  the  estate 
subject  to  the  condition,  (cf)  The  assignee  of  the  reversion  could 
not  enter  for  a  condition  broken,  for  at  common  law  a  covenant 
did  not  pass  by  the  assignment  of  the  reversion,  and  for  this  purpose 

he  was  considered  a  mere  stranger.    The  statute  of  32  Hen. 
*  123    Vin.  c.  34,  altered  the  common  law  in  *  this  respect,^  so 

far  as  to  enable  assignees  of  reversions  of  particular  estates, 


(a)  Wright  on  Tenures,  196-199.    Butler's  note,  84,  to  Co'.  latt  lib.  8. 
(6)  Fleta,  lib.  3,  c.  16,  sees.  9, 16,  25. 

(c)  This  ancient  rule  is  noticed  in  the  modem  case  of  Jackson  v.  Topping,  1  Wen* 
deU,  388. 

(d)  Litt.  sees.  847,  848.    Co.  Litt.  215,  a. 


1  Where  there  is  a  condition,  with  covenant  to  perform  it,  the  remedies  of  the  grantor  vn 
threefold:  He  may  reenter  for  the  breach  and  fbrfcitnre, or  bring  an  action  for  dunageSiOrgo 
into  equity  for  specific  performance.  Stuyvesant  v.  The  Mayor,  &c,  of  New  York,  11  I^' 
415.  But  a  lessor  cannot,  in  the  same  complaint,  pursue  his  remedy  for  a  reentiy  and  procew 
for  an  injunction  and  damages.    Linden  t'.  Hepburn,  8  Sandf.  (N.Y.)  668. 

1  Southard  r.  Central  H.  R.  Co.,  2  Dutch.  (N.  J.)  18.  Cornelius  v.  Joins,  Ibid.  876.  It » 
Iield,  that  where  the  lease  is  not  by  deed,  the  statute  32  Heniy  VTII.  ch.  84,  tnmsferriog  * 
right  to  sue  to  the  assignee  of  a  reversion,  does  not  operate. 

Where  the  lessor  of  a  lease,  not  under  seal,  transferred  his  right  to  an  assignee,  it  ww  b«J^ 
that  the  privity  of  contract  still  remained  between  the  lessor  and  the  lessee,  and  an  action  Uyi" 
his  name  for  a  breach  of  the  promise  to  repair.    Bickford  v.  Parson,  6  Man.  Gr.  &  Scott,  9i0. 
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0  which  conditions  and  covenants  were  annexed,  to  take  advantage 
if  the  same ;  aiid  it  gave  to  the  tenant  the  like  remedies  against 
he  assignee,  that  he  would  have  had  against  the  assignor.  The 
itatute  has  been  formally  reenacted  in  some  of  the  United  States ; 
\nd  though  the  statute  was  made  for  the  special  purpose  of  reliev- 
ng  the  king  and  his  grantees,  under  the  numerous  forfeitures  and 
praut  of  estates  that  had  belonged  to  monasteries  and  other  religious 
louses,  yet  the  provision  is  so  reasonable  and  just,  that  it  has  doubt- 
ess  been  generally  assumed  and  adopted  as  part  of  our  American 
aw.  (a)  In  the  exposition  of  the  statute  it  has  been  held,  that  the 
prantee  of  part  of  the  reversion  could  not  take  advantage  of  the  con- 
iition,  and  it  is  destroyed  by  such  a  grant.  The  provision  is  confined 
io  such  conditions  as  are  incident  to  the  reversion,  or  for  the  benefit 
)f  the  estate.  (J)  It  only  created  a  priority  of  contract  between 
liose  who  had  priority  of  estate,  as  between  the  grantees  of  the 
reversion  and  the  lessees  and  their  assigns,  and  did  not  extend  to 
x>venants  between  grantors  and  grantees  in  fee.  (c) 

(n.)   Cf  conditums  in  deed. 

These  conditions  are  expressly  mentioned  in  the  contract  between 
the  parties,  and  the  object  of  them  is  either  to  avoid  or  defeat  an 
sstate ;  as  if  a  man  (to  use  the  case  put  by  Littleton)  (cT)  enfeoffs 
uiother  in  fee,  reserving  to  himself  and  his  heirs  a  yearly  rent,  with 
an  express  condition  annexed,  that  if  the  rent  be  unpaid,  the  feofier 
and  his  heirs  may  enter,  and  hold  the  lands  free  of  the  feofifment. 
So,  if  a  grant  be  to  A.  in  fee,  with  a  proviso,  that  if  he  did  not  pay 
twenty  pounds  by  such  a  day,  the  estate  should  be  void.  It  is  usual, 
in  the  grant,  to  reserve  in  express  terms,  to  the  grantor  and  his 
heirs,  a  right  of  entry  for  the  breach  of  the  condition ;  but  the 
grantor  or  his  heirs  may  enter,  and  take  advantage  of  the  breach, 
by  ejectment,  though  there  be  no  clause  of  entry,  (e) 
•A  condition  in  deed  is  either  general  or  special.    The    *124 


(a)  Laws  of  New  York,  sess.  11,  c.  7,  and  New  York  Rerised  Statutes,  voL  i.  747, 
sect.  28,  24,  and  Act  of  Virginia,  Not.  29, 1792.  Territorial  Act  of  Michigan,  March 
12, 1S27.    1  North  Carolina  Reyised  Statutes,  269. 

(6)  Co.  Litt.  216,  a,  b. 

(c)  Lewes  v.  Ridge,  Cro.  £.  868. 

(d)  Litt  sec.  826. 

(e)  Lord  llardwicke,  in  Wigg  i;.  Wigg,  1  Atk.  888.  Doe  v.  Watt,  1  Mann.  &  Ryl. 
094. 
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former  puts  an  end  altogeth^  to  the  tenancy,  on  entry  fir 
the  breach  of  the  condition ;  but  the  latter  only  authorizes  the 
reversioner  to  enter  on  the  land,  and  take  the  profits  to  his  own  me, 
and  hold  the  land  by  way  of  pledge  until  the  condition  be  fill- 
filled,  (a)  The  stipulations  in  the  form  of  a  condition  are  Tariou, 
and  may  be  of  any  kind  consistent  with  the  general  rules  of  law,  ii 
that  the  tenant  pay  a  rent  yearly  or  quarterly,  or  enfeo£f  B.,  or  do 
a  specified  service  for  A.,  or  sow  the  land  with  some  particaUr 
grain,  or  do  not  assign  or  imderlet  without  license,  or  do  not  many 
a  particular  person,  (i)  A  covenant  in  a  lease,  that  if  lessee,  or 
his  assigns,  sells,  the  lessor  shall  have  the  right  of  preemption,  and 
one-tenth  of  the  purchase-money,  is  a  valid  covenant;  and  the 
estate  is  forfeited  if  that  be  made  a  condition  of  the  breach  of  it  (e) 
The  covenant  not  to  assign  without  license,  is  understood  to  apply 
only  to  voluntary  sales,  by  the  act  of  the  lessee.  It  does  not 
apply  to  sales  by  act  of  law,  or  proceedings  in  invitimn;  and  cred- 
itors may  seize  and  appropriate  the  value  of  the  leases,  as  in  casa 
of  insolvency  or  bankruptcy,  or  on  judgment  and  execution ;  union 
the  judgment  be  confessed  with  a  view  to  evade  the  covenant,  (s 
unless  it  be  part  of  the  express  agreement,  that  the  lease  shall  not 
60  pass  by  operation  of  law.  (d) 


(a)  Litt.  sees.  326,  827.    Co.  Litt.  208,  a.    Shep.  Touch.  167. 

(6)  Co.  Litt.  206,  207.    Shep.  Touch,  by  Preston,  toI.  i.  120-180.    Jackson  t.  SA- 
Ternail,  15  Johns.  278.    Ferrin  v.  Lyon,  9  East,  170.    A  conveyanoe  on  condition  tbtt 
the  grantee  shall  keep  a  saw  and  grist-mill  on  the  land,  doing  business,  is  a  valid  con- 
dition, and  a  failure  of  performance  forfeits  the  estate.    Lessee  of  Sperry  v.  Foodi  ^ 
Hamm.  (Ohio)  889.1 

(c)  Jackson  v.  Schuts,  18  Johns.  174.    Jackson  v.  Groat,  7  Cowen,  286.    In  tk>* 
case  of  Livingston  v.  Stickles,  8  Paige,  898,  the  chancellor  held  that  a  condition  a^ 
covenant,  in  a  lease  in  perpetuity,  that  upon  every  sale  of  the  premises,  the  lessee  ^ 
his  assigns  must  obtain  the  consent  in  writing  of  the  owner  of  the  rent  and  reversiv^^ 
and  should  offer  him  the  right  of  preemption ;  and  if  sold  after  such  ofier,  one-ten^^ 
of  the  purchase-money  was  to  be  paid  to  the  lessor,  was  in  restraint  of,  and  in  tt^ 
nature  of  a  fine  upon  alienation,  and  inconsistent  with  the  spirit  of  our  institutioo^ 
That  tlie  remedy,  if  any,  was  at  law,  and  not  in  equity,  and  that  if  the  landlord 
not  secured  to  himself  a  remedy  at  law,  the  Court  of  Chancery  would  not  interfere 
help  him.^ 

(rf)  Doe  V.  Carter,  8  Term  Rep.  67,  800.    Doe  v.  Bevan,  8  Maule  &  Selw.  86^ 


1  Hadley  v.  Hadley  Manufacturing  Co.,  4  Gray,  140. 

2  In  De  Peyster  v.  Michael,  6  N.  Y.  467,  it  was  held,  by  the  New  York  Court  of  Appetl^ 
that  a  Bimilar  condition  in  a  perpetual  lease  was  void,  and  that  an  action  founded  on  the  brescE^ 
of  it  could  not  be  maintained. 
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These  conditions  are  also  either  precedent  or  subsequent ;  and  as 
liete  are  no  technical  words  to  distinguish  them,  it  follows,  that 
irhether  they  be  the  one  or  the  other,  is  matter  of  eonstruo- 
tioa,  and  depends  upon  the  intention  of  the  *  party  creating  *  125 
lie  estate,  (a)  ^  A  precedent  condition  is  one  which  must 
sake  place  before  the  estate  can  vest,  or  be  enlarged ;  as  if  a  lease 
)e  made  to  B.  for  a  year,  to  commence  from  the  first  day  of  May 
liereafter,  upon  condition  that  B.  pay  a  certain  sum  of  money 
irithin  the  time ;  or  if  an  estate  for  life  be  limited  to  A.  upon  his 
Biarriage  with  B. ;  here  the  payment  of  the  money  in  the  one  case, 
and  the  marriage  in  the  other,  are  precedent  conditions,  and  until 
the  condition  be  performed,  the  estate  cannot  be  claimed,  or 
Test  (6)  '    Precedent  conditions  must  be  literally  performed,  and 


^^nikinson  v.  Wflkmson,  Cooper  £q.  269.  Jacluon  v.  Corlis,  7  Johns.  581.  Where  a 
hMeoQntaiiied  a  condition  that  the  lessees  or  their  assigns  should  not  alien  without 
Koeose,  a  license  given  to  one  of  three  lessees,  dispensed  with  the  condition  as  to  aU, 
on  the  ground  that  the  condition  heing  entire,  could  not  be  divided  or  apportioned. 
^^por's  case,  4  Co.  119,  b.  This  hard  rule  is  considered  as  unshaken  law,  down  to 
tbiaday.    4  Taunt  785.    14  Vesey,  178.    Dakin  v.  Williams,  17  WendeU,  447.    See, 

^»  note  a,  to  Dumpor's  case,  in  Thomas  &  Eraser's  excellent  edition  of  Lord  Coke's 

^fiports,  and  also  in  the  notes  to  that  case  in  Smith's  Leading  Cases,  Law  Library, 

"•  8.  voL  zxril. 

(a)  Aahurst  J.,  in  1  Term  Bep.  645.    Lord  Eldon,  in  2  Bos.  &  Pull.  295.    Heath 

'•»  Ibid.  297.    FinUy  v.  King,  8  Peters  U.  S.,  846. 
(6)  2  Blacks.  Comm.  164. 


^  UndeiiiSll  v.  The  Saratoga  &  Washington  R.  R.  Co.,  20  Barb.  (N.T.)  466.  Bamett «. 
StitMig,  26  BfisB.  116.  Parmelee  v.  The  Oswego  &  Syracuse  R.  B.  Co.,  2  Selden,  74.  Roger 
*■  Walker,  1  Wis.  627.  Where  mutual  covenants  go  to  the  whole  consideration  on  both  sides, 
^^^  are  mntual  conditions,  the  one  precedent  to  the  other;  but  where  the  covenants  go  only  to 
^  P^it  of  die  consideration,  the  remedy  is  by  damages,  and  the  covenant  is  not  a  condition 
Kicedeot  Boone  *.  Eyre,  1  H.  Bla.  264.  McCullough  v.  Cox,  6  Barb.  (N.Y.)  867.  But  see 
^^■aat  9.  Johnson,  1  Selden,  247,  where  the  doctrine  is  doubted.  The  dependence  or  inde- 
P*>ideDce  of  covenants,  it  is  said,  is  determined  by  the  order  of  time  of  their  performance.  On 
^  «ibject  of  conditions,  see  1  Wms.  Saund.  820,  b.  Also  NicoU  v.  The  New  York  &  Erie 
^  H.  Co.,  2  Keman,  121,  and  S.  C  12  Barb.  (N.  T.)  460.  A  recent  case,  which  presents  a 
**itied  discussion  npon  the  distinction  between  conditions  precedent  and  subsequent  in  cov- 
**>«tits  or  contracts,  is  Roberts  *.  Brett,  6  C  B.,  (N.  S.)  611. 

'  AdvaAage  of  the  non-performance  of  a  condition  precedent  cannot  be  taken  by  one  who 

"^  himaelf  pfevented  its  peiibrmance.    Jones  «.  Walker,  18  B.  Hon.  163.    Lamb  v.  Clark,  8 

^ma.  (29  Yt.)  278.    And  the  right  to  the  estate  does  not  accrue,  although  the  performance 

^  the  condition  becomes  impossible  by  the  act  of  God.    Mizell  v,  Burnett,  4  Jones  Law 

^^-  C),  249.    When  in  an  agreement  for  work  and  labor  the  damages  for  non-performance 

Within  the  time  was  stipulated  for  at  so  much  per  day,  no  damages  can  be  recovered  if  the  per- 

"(^'Quuice  iff  prevented  by  a  new  agreement  between  the  parties,  which  requires  additional  work 

^  be  done  which  is  so  mixed  up  with  the  original  work  as  to  be  incapable  of  separation,  and 

^  the  whole  work  is  done  in  a  reasonable  time.    Thomhill  v.  Keats,  8  C  B.,  (N.  S.)  881. 

12* 
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even  a  court  of  chancery  will  never  vest  an  estate,  when,  by  reason 
of  a  conation  precedent,  it  will  not  vest  in  law.    It  cannot  reUere 
from  the  consequences  of  a  condition  precedent  unperformed,  (e) 
Subsequent  conditions  are  those  which  operate  upon  estata 
already  created  and  vested,  and  render  them  liable  to  be  defeatei 
Of  this  kind  are  most  of  the  estates  upon  condition  in  law,  and 
which  are  liable  to  be  defeated  on  breach  of  the  condition,  as  on 
failure  of  payment  of  the  rent,  or  performance  of  other  sendoei 
annexed  to  the  estate.     So  long  as  these  estates  upon  subsequ^t 
condition  continue  imbroken,  they  remain  in  the  same  situation  is 
if  no  such  qualification  had  been  annexed.    The  persons  who  haie 
an  estate  of  freehold  subject  to  a  condition,  are  seised,  and  maj 
convey  or  devise  the  same,  or  transmit  the  inheritance  to  thdr 
heirs,  though  the  estate  will  continue  defeasible  until  the  condition 
be  performed,  or  destroyed,  or  released,  or  barred  by  the  statute  of 
limitations,  or  by  estoppel.  ((2)     A  devise  of  lands  to  a  town  for  a 
schoolhouse,  provided  it  he  buiU  within  one  hundred  rods  qftheplm 
where  the  meeting-house  stands^  was  held  to  be  valid  as  a  con* 
*  126    dition  subsequent ;  and  the  vested  estate  would  be  *  forfisited, 
and  go  over  to  the  residuary  devisee  as  a  contingent  interest, 
or  non-compliance,  in  a  reasonable  time,  with  the  condition,  {a) 
So,  if  laud  be  given,  on  condition  that  the  public  buildings  of  the 
parish  be  erected  thereon,  it  has  been  held  to  revert  to  the  donor, 
if  the  seat  of  justice  of  the  parish  be  removed,  under  the  sanction 
of  an  act  of  tlio  legislature,  passed  subsequent  to  the  grant.  (J) ^ 
Though  an  estate  be  conveyed,  it  passes  to  the  grantee,  subject  to 


(c)  Popham  v.  Bampfield,  1  Vera.  83.  Harvey  v.  Aston,  1  Atk.  861.  West,  850, 
S.  C.  Reynish  r.  Martin,  8  Atk.  330.  Scott  u.  Tyler,  2  Bro.  C.  C.  481.  Hargrtve'i 
argument  in  this  latter  case  is  distinguished  for  its  learning  and  skill,  and  he  bu  I^ 
published  it  separately  in  the  volume  of  his  Judicial  Arguments.  Stackpde  p. 
Beaumont,  3  Vesey,  89.  Wells  v.  Smith,  2  Edw.  Ch.  78.  But  see  City  Bank  r.  Smith, 
8  Gill  &  Johns.  205,  where  it  is  said  that  equity  will  relieve  against  penalties  and  ^ 
feitures,  when  the  matter  admits  of  compensation,  whether  the  condition  on  which 
they  depend  be  precedent  or  subsequent.^  • 

{(i)  2  Blacks.  Comm.  156.    Preston  on  Abstracts  of  Title,  vol.  ii.  186. 

(a)  Ilayden  v.  Stoughton,  6  Pick.  528. 

(h)  Police  Jury  v.  Reeves,  18  Martin  (Louis.),  221. 


5  See  Bowser  v.  Colby,  1  Hare,  109. 

1  Pickle  0.  McKlssick,  21  Penn.  St  282;  and  S.  C  16  Penn.  St  140. 
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e  condition,  and  laches  are  chargeable  upon  the  grantee,  even 
ough  such  grantee,  or  his  assignee,  be  an  infant  or  feme  covert,  for 
m-performance  of  a  condition  annexed  to  the  estate,  (c)  ^  It  is  a 
tneral  principle  of  law,  that  he  who  enters  for  a  condition  broken, 
comes  seised  of  his  first  estate  ;  and  he  avoids,  of  course,  all  inter- 
ediate  charges  and  incumbrances,  (d) 

If  the  condition  subsequent  be  followed  by  a  limitation  over  to  a 
ird  person,  in  case  the  condition  be  not  fulfilled,  or  there  be 
breach  of  it,  that  is  termed  a  conditional  limitation,  (e)  ^  Words 
'  Ihnitation  mark  the  period  which  is  to  determine  the  estate ;  but 
ords  of  eandition  render  the  estate  liable  to  be  defeated  in  the 
itermediate  time,  if  the  event  expressed  in  the  condition  arises 
(fore  the  determination  of  the  estate,  or  completion  of  the  period 
»cribed  bj  the  limitation.  The  one  specifies  the  utmost  time  of 
mtinuance,  and  the  other  marks  some  event,  which,  if  it  takes 
jace  in  the  course  of  that  time,  will  defeat  the  estate.  (/)  The 
taterial  distinction  between  a  condition  and  a  limitation  consists 
I  this,  that  a  condition  does  not  defeat  the  estate,  although 
be  broken,  until  entry  by  the  *  grantor  or  his  heirs ;  ^  and  *  127 
hen  the  grantor  enters,  he  is  in  as  of  his  former  estate. 
is  entry  defeats  the  livery  made  on  the  creation  of  the  original 
state,  and,  consequently,  all  subsequent  estates  or  remainders 
spendent  thereon.  Conditions  can  only  be  reserved  for  the  ben- 
it  of  the  grantor  and  his  heirs.^  A  stranger  cannot  take  advantage 
r  the  breach  of  them.^    There  must  be  an  actual  entry  for  the 


(c)  Co.  Litt.  246,  b. 

{d)  FerldoB,  sec.  840.    Shep.  Touch,  by  Preston,  vol.  i.  121,  156. 

(e)  FeUs  v.  Brown,  Cro.  691.  Holt  C.  J.,  Page  v.  Hay  ward,  11  Mod.  61.  Lord 
ardwicke,  in  Wigg  v.  Wigg,  1  Atk.  888.  2  Blacks.  Comm.  166.  Doe  v.  Hawk,  2 
ut  488. 

(/)  Shep.  Touch,  by  Preston,  vol.  i.  117.  Preston  on  Estates,  toI.  i.  46,  49,  128, 
29. 


s  See  Garrett  v.  Scoaten,  8  Denio,  884;  Ludlow  v.  New  York  &  Harlem  R.  R.  Ck>.,  12 
trb.  (N.Y.)440. 

*  For  distinction  between  conditions  and  conditional  limitations,  see  Proprietors  of  the 
hnrch  in  Brattle  Square  v.  Grant,  8  Gray,  147, 148. 

1  In  Tallman  v.  Snow,  86  Maine,  842,  it  is  held  that  to  revert  the  estate  after  condition 
vken,  an  entiy  by  the  grantor  or  by  those  who  have  succeeded  to  his  right,  is  indispensable. 

*  Inhabitants  of  Bangor  v.  Warren,  84  Maine,  824. 

*  Norris  r.  Milner,  20  Geo.  568.    Buckelew  v.  Estell,  6  Cal.  108.    Dewey  v.  Williams,  4 
.  Hamp.  222.    Ives  v.  Van  Auken,  84  Barb.  (N.  T.)  666.    Where  an  owner  of  land,  in  the 
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breach,  of  the  condition,  or  there  must  be,  in  the  case  of  non- 
payment  of  rent,  an  action  of  ejectment,  brought  as  a  substitute, 
provided  by  the  statute  of  4  Oeo.  11.  c.  2,  for  the  formal  reentzy 
at  common  law,  and  which  provision  on  this  point  is  adopted  in 
New  York,  (a)  and  in  several  of  the  other  states  which  have  fol- 
lowed the  English  system.^  But  it  is  in  the  nature  of  a  limitation 
to  determine  the  estate  when  the  period  of  the  limitation  arrives, 
without  entry  or  claim ;  and  no  act  is  requisite  to  vest  the  right  in 
him  who  has  the  next  expectant  interest.  Were  it  otherwise,  the 
heir  might  defeat  the  limitation  over,  by  refusing  to  enter  for  bread 
of  the  condition,  (i)  To  get  rid  of  the  difficulty  under  the  old 
rule  of  law,  that  an  estate  could  not  be  limited  to  a  stranger  upon 
an  event  which  went  to  abridge  or  determine  the  previously  limited 
estate,  a  distinction  was  introduced,  in  the  case  of  wills,  between  a 
condition  and  a  conditional  limitation,  and  which  has  been  supposed 
to  partake  more  of  refinement  and  subtlety  than  of  solidity.  A 
conditional  limitation  is  of  a  mixed  nature,  and  partakes  of  a  ood< 
dition  and  of  a  limitation :  as  if  an  estate  be  limited  to  A.  for  life, 
provided  that  when  G.  returns  from  Rome,  it  shall  thenceforth 
remain  to  the  use  of  B.  in  fee  ;  it  partakes  of  the  nature  of  a  con- 
dition, inasmuch  as  it  defeats  the  estate  previously  limited ;  and  ii 
so  far  a  limitation,  and  to  be  distinguished  from  a  condition,  that 

upon  the  contingency  taking  place  the  estate  passes  to  the 
*  128    *  stranger  without  entry,  contrary  to  the  maxim  of  law,  that 

a  stranger  cannot  take  advantage  of  a  condition  broken,  (a) 


(a)  New  York  Reyised  Statutes,  vol.  ii.  605,  sec.  30. 

(b)  Co.  Litt.  214,  b,  218,  a.  10  Co.  40,  b.  2  Blacks.  Comm.  155.  Preston  OQ 
Estates,  vol.  i.  46-48.  Shep.  Touch,  by  Preston,  vol.  i.  121.  Den  v.  Hance,  6  Hilr 
Bted,  244.  Mr.  Justice  Wilde,  in  Fifty  Associates  t;.  Howland,  11  Metcalf,  99,  sayi 
ttiat  Blackstone  correctly  lays  down  the  distinction  between  words  of  condition  or 
conditional  limitation. 

(a)  Butler's  note  99,  to  Co.  Litt.  hb.  3.  Steams  v.  Godfrey,  16  Maine,  158. 
Douglass,  in  a  note  to  Doug.  755,  thinks  the  distinction  between  a  conditional  limitt* 
lion  and  a  remainder,  merely  verbal ;  but  Feame  (Feame  on  Remainders,  10-lS) 


city  of  New  York,  divided  it  into  several  parcels,  which  he  sold,  from  time  to  time,  to  different 
persons,  inserting  conditions  in  each  deed,  making  void  the  conveyance  if  certain  trades  should 
be  permitted  on  the  premis(»,  Walworth,  Chancellor,  held,  that  one  of  the  grantees,  though 
nnable  to  sue  at  law  for  the  condition  broken,  might,  through  a  court  of  equity,  enforce 
against  anotlier  grantee  the  obser\'ance  of  the  conditions.  Barrow  v.  Richard,  8  Paige,  351. 
See,  also,  Bleecker  v.  Bingham,  8  Paige,  246. 

«  See  Phelps  v.  Chesson,  12  Ired.  Law  (N.  C)  194. 
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rhese  conditional  limitations,  though  not  valid  in  the  old  convey* 
Loces  at  common  law,  yet,  within  certain  limits,  they  are  good  in 
irills  and  conveyances  to  uses.  (6)  ^ 

There  is  this  further  distinction  to  be  noticed  between  a  condition 
innexed  to  an  estate  for  years,  and  one  aimexed  to  an  estate  of 
freehold,  that  in  the  former  case  the  estate  vp%o  facto  ceases  as  soon 
18  the  condition  is  broken ;  whereas,  in  the  latter  case,  the  breach 
>f  the  condition  does  not  cause  the  ce%%er  of  the  estate,  without  an 
sntry  or  claim  for  that  purpose.  It  was  a  rule  of  the  common  law, 
that  where  an  estate  commenced  by  livery,  it  could  not  be  deter- 
Doined  before  entry.  When  the  estate  has,  %'p%o  facto^  ceased,  by 
the  operation  of  the  condition,  it  cannot  be  revived  without  a  new 
grant ;  but  a  voidable  estate  may  be  confirmed,  and  the  condition 
dispensed  with,  (c) 


the  distinction,  and  relies  on  the  aathoii^  of  the  case  of  Cogan  t;.  Cogan, 
Oo.  Elis.  860.  Conditional  limitations  which  are  contingent  remainders,  are  limited 
to  oomiDence  whtn  the  first  estate  is,  bj  its  original  limitation,  to  determine ;  bat  con« 
ffitional  limitations,  which  are  not  remainders,  are  so  limited  as  to  be  independent  of 
the  extent  and  measure  given  to  the  first  estate,  and  are  to  take  effect  upon  an  event 
which  may  happen  before  the  regular  determination  of  the  first  estate,  and  so  rescind 
it.  This  is  Mr.  Feame's  distinction ;  but  he  is  not  dear  and  fortunate  when  he  comes 
to  ilhiatrate  it  bj  examples ;  and  they  appear  to  be  quite  refined,  and  essentiall/ 
Terbal. 

(b)  Feame  on  Remainders,  10,  891-898,  409,  410.  In  Lady  Ann  Fry's  case,  1 
Tent.  199,  Sir  Matthew  Hale  said,  the  point  was  too  clear  for  argument ;  and  that 
Ihoa^  the  word  condition  be  used,  yet,  limiting  a  remainder  over  made  it  a  limita- 
tion. If  there  be  no  limitation  over  of  the  estate  upon  a  breach  of  the  condition 
annezed,  it  is  not  a  conditional  limitation,  but  an  estate  upon  a  condition  subsequent 
at  the  common  law,  and  the  heir  must  enter  for  a  breach  of  the  condition.  The  New 
Toi^  Revised  Statutes,  vol.  i.  725,  sec.  27,  declare,  that  a  remainder  may  be  limited 
on  a  contingency,  which,  in  case  it  should  happen,  will  operate  to  abridge  or  deter- 
mine the  precedent  estate ;  and  every  such  remainder  shaU  be  construed  a  conditional 
limitation,  and  shall  have  the  same  effbct  as  such  a  limitation  would  have  by  law. 
An  able  writer  in  the  American  Jurist,  vol.  xi.  61,  says,  that  those  words  were  merely 
dcdaratory  of  the  common  Uw,  wliich  Lb,  that  a  remainder  whether  termed  such,  or  a 
contingent  limitation,  or  improperly,  as  in  the  statute  a  conditional  limitation,  takes 
effect  on  tiie  happening  of  a  contingent  event  which  puts  an  end  to  the  precedent 
estate. 

(c)  Ck>.  Litt.  215,  a.  Penant's  case,  8  Co.  64.  I*reston  on  Abstracts  of  Titie,  vol. 
iiL  897.  This  distinction  between  leases  fbr  years  and  for  life,  no  longer  prevails.  In 
relation  to  leases  for  years  as  well  as  for  life,  the  cause  of  forfeiture  only  renders  the 
leaae  yoid  as  to  the  lessee,  and  it  may  be  affirmed  by  tiie  lessor,  and  the  rights  and 
obligations  of  both  parties  will  in  that  case  continue.    The  courts  will  not  so  construe 

1  Mayor  &c,  of  New  York  t.  Stuyvesant,  17  N.  T.  (8  Smith)  84. 
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*  129       *  A  ooUatercU  limitation  is  another  refinement  belonging  to 

this  abstruse  subject  of  limited  and  conditional  estates.  B 
gives  an  interest  for  a  specified  period,  but  makes  the  right  of 
enjoyment  to  depend  on  some  collateral  events,  as  a  limitation  of  an 
estate  to  a  man  and  his  heirs,  tenants  of  the  manor  of  Dale,  or  to 
a  woman  during  widowhood,  or  to  C.  till  the  return  of  B.  from 
Rome,  or  until  B.  shall  have  paid  him  twenty  pounds.  The  ereat 
marked  for  the  determination  of  the  esta^  is  collateral  to  the  time 
of  continuance.  These  superadded  clauses  of  qualification  ^ve  to 
the  estate  a  determinable  quality ;  and,  as  we  have  already  seen  in 
a  former  lecture,  (a)  if  the  estate  be  one  of  inheritance,  it  is  dis- 
tinguished, as  a  qualified,  base,  or  determinable  fee.  The  estate 
will  determine  as  soon  as  the  event  arises,  and  it  never  can  be 
revived.  (6) 

Conditions  subsequent  are  not  favored  in  law,  and  are  constraed 
strictly,^  because  they  tend  to  destroy  estates;  and  the  rigorous 

exaction  of  them  is  a  species  9wmmwn  ju9j  and  in  manj 

*  130    cases  hardly  reconcilable  with  conscience.  (<?)     *  If  the  con- 

dition subsequent  be  possible  at  the  time  of  making  it, 
and  becomes  afterwards  impossible  to  be  complied  with,  either  bf 
the  act  of  Grod,  or  of  the  law,  or  of  the  grantor ;  or  if  it  be  impos- 
sible at  the  time  of  making  it,  or  against  law,  the  estate  of  the 


the  contract  as  to  enable  the  lessee  to  put  an  end  to  it  at  pleasure,  by  his  own  improper 
conduct.    Clark  v.  Jones,  1  Denio,  516.    Mr.  Preston  sajs,  that  every  limitation  whkfa 
is  to  vest  an  interest  on  a  contingency,  or  upon  an  event  which  may  or  may  not  bap- 
pen,  is  a  conditional  limitation.    A  contingent  remainder  is  a  conditional  limitation; 
and  estates  which  have  their  operation  by  resulting  or  springing  use,  or  by  execatoiy 
devise,  and  are  to  commence  on  an  event,  are  aU  raised  by  conditional  limitations.  It 
is  the  uncertainty  of  the  happening  of  the  event  that  distinguishes  an  absolute  Umita: 
tion  fVom  a  conditional  limitation,  or  a  limitation  ui)on  contingency.    Though  all 
contingent  interests  are  executory,  yet  all  executory  interests  are  not  contingent 
Preston  on  Estates,  vol.  i.  40,  41,  68.     Mr.  Preston  here  confounds  conditional  and 
contingent  limitations ;  but  Lord  Mansfield,  in  Buckworth  v.  Thirkell,  3  Bos.  ft  Poll 
652,  note,  (S.  C.)  1  Col.  Jurid.  247,  marked  the  distinction,  and  said  there  might  be  a 
limitation  depending  on  a  contingency,  without  any  condition  in  it 

(a)  Lect.  LIV. 

(6)  Poole  V.  Ncdham,  Yelv.  149.    Baldwin  and  Cock's  case,  1  Leon,  74.    Prestoo 
on  Estates,  vol.  i.  43,  44,  49,  50. 

(c)  Co.  Litt.  205,  b.  219,  b.    8  Co.  90,  b. 


1  See  Merrilield  v.  Cobleigh,  4  Cosh.  178;  Gadberry  v.  Sheppard,  27  Mlas.  808;  Wilson  «i 
Gait,  18  ni.  431. 
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[grantee  being  once  vested,  is  not  thereby  divested,  but  becomes 
ibsolute.  (a)  ^  So,  if  the  condition  be  personal,  as  that  the  lessee 
shall  not  sell  without  leave,  the  executors  of  the  lessee,  not  being 
named,  may  sell  without  incurring  a  -breach.  (5)  ^  A  court  of 
Bquity  will  never  lend  its  aid  to  divest  an  estate  for  the  breach  of  a 
condition  subsequent.  The  cases,  on  the  contrary,  are  full  of  dis- 
cussions, how  far  chancery  can  relieve  against  subsequent  conditions.^ 
rhe  general  rule  formerly  was,  that  the  court  would  interfere,  and 
relieve  against  the  breach  of  a  condition  subsequent,  provided  it 
iras  a  case  admitting  of  compensation  in  damages.  (6?)  But  the 
relief,  according  to  the  modern  English  doctrine  in  equity,  is  con- 
fined to  cases  where  the  forfeiture  has  been  the  effect  of  inevitable 
aecideut,  and  the  injury  is  capable  of  a  certain  compensation  in 
damages,  (d)  In  the  case  of  Sill  v.  Barclay y  (e)  Lord  Eldon  said, 
relief  might  be  granted  against  the  breach  of  a  condition  to  pay 
money,  but  not  where  any  thing  else  was  to  be  done ;  and  he  insisted, 
tliat  where  the  breach  of  the  condition  consisted  of  acts  of  commis- 
son,  directly  in  the  face  of  it,  as  by  assigning  a  lease  without  license, 
and  tlie  law  had  ascertained  the  contract,  and  the  rights  of 
the  parties,  a  court  of  equity  could  not  interfere.  *  A  court  *  181 
of  equity  cannot  control  the  lawful  contracts  of  parties,  or 
the  law  of  the  land.^ 

Conditions  are  not  sustained  when  they  are  repugnant  to  the 
nature  of  the  estate  granted,  or  infringe  upon  the  essential  enjoy- 
ment and  independent  rights  of  property,  and  tend  manifestly  to 
public  inconvenience.^    A  condition  annexed  to  a  conveyance  in 


(a)  Co.  Litt  206,  a,  208,  b.    2  Blacks.  Comm.  156.    Parker  C.  J.,  in  Mitchell  v, 
Bejnolds,  1  P.  Wms.  189.    Lord  Chief  Justice  Treby,  in  Cary  v.  Bertie,  2  Vem.  389. 
(6)  Dyer,  66,  a,  pi.  8.    Moore,  11,  pi.  40. 
{e)  Fopham  v.  Bampfield,  1  Vem.  88. 

[d)  Bolfe  V.  Harris,  2  Price  (Exch.)  207,  note.    Bracebridge  v.  Buckley,  Ibid.  200. 
City  Bank  v.  Smith,  8  Gill  &  Johns.  265.    Jeremy's  Eq.  Jur.  475.    Schermerhom  v, 

1  Denio,  460. 

(e)  ISVesey,  66. 


1  Taylor  r.  Sutton,  16  Geo.  108.    Martin  v.  Ballon,  18  Barb.  (N.Y.)  119. 
S  Kellam  r.  Kellam,  2  P.  &  H.  (Va.)  867. 

*  Thompson  r.  Thompson,  9  Ind.  828. 

1  By  the  civil  liw,  a  mere  non-performance,  within  a  stipulated  time,  does  not,  ipio  facto, 
umal  a  contract,  unless  time  is  of  the  veiy  essence  of  the  contract  Holliday  «.  West,  6  Cal. 
119. 

*  A  condition  in  a  conveyance  to  a  road  corporation,  that  they  should  reasonably  maintain 
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fee,  or  by  devise,  that  the  purchaser  or  devisee  should  not  alien,  k 
unlawful  aud  void.^    The  restraint  is  adxnitted  in  leases  for  life  or 
years,  but  it  is  incompatible  witli  the  absolute  right  iq)pertaining  to 
an  estate  in  tail  or  in  fee.  (a)  ^    K  the  grant  be  upon  the  condition 
that  the  grantee  shall  not  commit  waste,  or  not  take  the  profits,  or 
his  wife  not  have  her  dower,  or  the  husband  his  courtesy,  the  con- 
dition is  repugnant  and  void,  for  these  rights  are  inseparable  &om 
the  estate  in  fee.  (5)     Nor  could  a  tenant  in  tail,  though  his  estate 
was  originally  intended  as  a  perpetuity,  be  restrained  by  any  proTiEO 
in  the  deed  creating  the  estate,  fhxn  suffering  a  common  reooT- 
ery.  (c)     Such  restraints  were  held  by  Lord  Coke  to  be  absurd,  and 
repugnant  to  reason  and  to  "  the  freedom  and  liberty  of  freemen." 
The  maxim  which  he  cites  contains  a  just  and  enlightened  princi]d« 
worthy  of  the  spirit  of  the  English  law  in  the  best  ages  of  Enj^ 
freedom ;    iniquum  eat  ingenuia  hominSma  non  esse  liberam  renm 
suarum  alienatianem.  (d)    If,  however,  a  restraint  upon  alienatba 
be  confined  to  an  individual  named,  to  whom  the  grant  is  not  to  be 
made,  it  is  said  by  very  high  authority  (e)  to  be  a  valid  conditioD. 


(a)  In  a  bequest  to  a  daughter,  with  a  proyiso  that  if  she  attempted  to  sdl  or  d»- 
pose  of  it,  it  should  be  void,  tlie  restriction  was  held  to  be  void.  Newton  p.  Reid,  4 
Sim.  141.  A  restraint  upon  alienation  in  exists  of  leases  in  perpetuity,  with  a  rwerra- 
tion  of  rent,  and  with  covenants  and  conditions  annexed,  is  tolerated  and  held  valid 
law.     Vide  svpra,  p.  124. 

(6)  MUdway's  case,  6  Co.  40.    Litt.  sec.  860.    Co.  Litt  206,  b,  223,  a.    Stnkely 
Butler,  Hob.  168.    Lord  Kenyon,  8  Term  Rep.  61. 

(c)  Mary  Portington's  case,  10  Co.  42,  a. 

(d)  Co.  Litt.  223,  a. 

(e)  Litt.  sec.  861.    Co.  Litt  228. 


their  road,  is  not  repagnant  to  the  nature  of  their  estate.    Cornelius  v.  Ivins,  S  Dutch.  (K.J* ' 
876.    And  see  Grisfioin  v.  Hill,  17  Ark.  488.    So  a  condition  in  a  deed,  that  no  ardent  ^ict* 
shall  be  kept  or  sold  on  any  part  of  the  premises,  is  valid  in  law.    Collins  Manufacturing  Ca 
r.  Marcy,  25  Conn.  242.    A  general  condition  in  restraint  of  marriage  is  not  good,  except 
with  rL\«!pect  to  the  testator's  widow.    Lloyd  v.  Lloyd,  10  Eng.  L.  &  Eq.  189;  and  see  Daney 
r.  SchoefHer,  24  Missou.  170.    It  is  not  good  when  attached  to  the  estate  of  a  daughter.  WiW 
liams  r.  Conden,  13  Missou.  211.    See  Hughes  v.  Boyd,  2  Sneed,  512.    So  illegal  conditioiv  ia 
a  grant  are  simply  nugatory,  and  leave  an  absolute  estate  in  the  grantee.    Baiksdale  r.  Elam, 
80  Miss.  (1  Geo.)  694. 

8  Gleason  r.  Fayerweather,  4  Gray,  848. 

4  So  a  condition  not  to  ^'  offer  to  sell  **  is  not  a  lawfhl  restraint  upoit  actual  alienati^^ 
Brothers  r.  McCurdy,  86  Penn.  407.  But  in  Rockfbrd  v.  Hackman,  10  Eng.  L.  &  £q.  64,  it  it 
laid  down,  that  a  proviso  restraining  alienation  annexed  to  a  life-estate,  is  void,  as  much  as  if 
annexed  to  an  estate  in  fee. 
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But  this  case  fidls  within  th»  general  principle,  and  it  may  be  very 
questionable  whether  such  a  condition  would  be  good  at  this. 
day.  In  Newhirk  v.  Newkirk,  (/)  the  *  court  looked  with  a  *  132 
hostile  eye  upon  all  restraints  upon  the  free  exercise  of  the 
inherent  right  of  alienation  belonging  to  estates  in  fee ;  and  a  devise 
ct  lands  to  the  testator's  children,  in  case  they  continue  to  inhabit  the 
torn  of  Surlejfj  othermse  noty  was  considered  to  be  unreasonable, 
■nd  repugnant  to  the  nature  of  the  estate. 

If  it  be  doubtful  whether  a  clause  in  a  deed  be  a  covenant  or  a 
condition,  the  courts  will  incline  against  the  latter  construction ; 
for  a  covenant  is  &r  preferable  to  the  tenant.    K  a  condition  be 
broken,  the  landlord  may  indulge  his  caprice,  and  even  malice, 
against  the  tenant,  without  any  certain  relief;  but  equity  will  not 
enforce  a  covenant  embracing  a  hard  bargain ;  and,  at  law,  there 
em  be  no  damages  without  an  injury,  (a)     Wliether  the  words 
tmount  to  a  condition,  or  a  limitation,  or  a  covenant,  may  be  mat- 
ter of  construction,  depending  on  the  contract.    The  intention  of 
the  party  to  the  instrument,  when  clearly  ascertained,  is  of  con- 
trolUng  efficacy  ;^  though  conditions  and  limitations  are  not  readily 
to  be  raised  by  mere  inference  and  argument.  (6)    The  distinctions 
on  this  subject  are  extremely  subtle  and  artificial ;  and  the  con- 
struction of  a  deed,  as  to  its  operation  and  eScct,  will  after  all 
fepend  less  upon  artificial  rules,  than  upon  the  application 
of  good  sense  and  *  sound  equity  to  the  object  and  spirit  of    *  183 
the  contract  in  the  given  case.    A  tender  of  performance 


C/)  2  Cainei ,  846. 

(a)  Best  C.  J.,  in  Doe  v.  Phillips,  9  Moore,  46.  If  words,  both  of  covenant  and 
^^^"■^^ition,  be  used  in  the  same  instrument,  both  are  allowed  to  operate.  Bajley  J.,  in 
1^  V.  Watt,  8  Bam.  &  Cress.  808. 

{h)  Berkley  r.  Pembroke,  Moore,  706.  Cro.  Eliz.  884.  Argument  of  PoUexfen, 
^  Oupenter  v.  Smith,  PoUez.  70.  The  words  usually  employed  in  creating  a  con- 
'^tioa  are,  upon  amditUm ;  and  this,  says  Lord  Coke,  is  the  most  appropriate  expression ; 
*  the  words  may  be,  m>  that ;  provided;  if  it  shaU  happen^  &c.  The  apt  words  of  lim- 
i^tkm  we,  while ;  ao  long  at ;  until ;  during,  &c.  The  words  provided  always,  may,  imder 
tte  drcmnstances,  be  taken  as  a  condition,  or  as  a  limitation,  and  sometunes  as.  a  cot- 
«8ant  LItt  sec.  82&-880.  Co.  Litt  208,  a,  b.  Mary  Portington's  case,  10  Co.  41,  b, 
42;  a.    Lord  Cromwell's  case,  2  Co.  69.    Bacon's  Abr.  tit.  Conditions,  H. 


1  Johnraa  r.  Yalenthie,  4  Sandf.  (N.  Y.)  86.  Woodmir  v.  Water  Power  Co.,  2  Stockt 
(N.  J.)  489.  But  the  intention  must  be  clear  and  unquestionable.  Worman  v.  Teagarden,  2 
Ohio,  N.  S.  380. 
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at  the  day  will  save  a  condition,^  and  if  the  tender  be  refused,  the 
land  may  be  discharged,  as  in  the  case  of  a  mortgage,  whila 
the  debt  remains,  (a) 


(a)  Litt  sec.  888.    Co.  Litt  209,  b.    Jackaon  v.  Crafts,  18  Johns.  llO.    Sweet  •. 
Horn,  1  N.  Hamp.  882. 


^  And  it  is  a  genersl  rule  that  any  one  who  has  an  interest  in  the  oonditioD  or  in  the  Isadi 
to  which  it  relates,  may  peifoim  it    Wilson  «.  Wiboo,  88  Maine,  18. 
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LECTURE  LYUL 


ON  THB  LAW  OP  MOBIOAGI. 


A.  MOBTGAOB  is  the  conveyance  of  an  estate,  bj  way  of  pledge  for 
M  security  of  debt,  and  to  become  void  on  payment  of  it.  The 
egal  ownership  is  vested  in  the  creditor ;  but,  in  equity,  the  mort- 
{agor  remains  the  actual  owner,  until  he  is  debarred  by  his  own 
lebult,  or  by  judicial  decree. 
There  is  no  branch  of  the  law  of  real  property  which  embraces 
greater  variety  of  important  interests,  or  which  is  of  more  prao- 
ical  application.  The  different,  and  even  conflicting  views,  which 
^re  taken  of  the  subject  by  the  courts  of  law  and  of  equity,  have 
iwen  an  abstruse  and  shifting  character  to  the  doctrine  of  mort- 
ises. But  the  liberal  minds  and  enlarged  policy  of  such  judges 
t  Hardwicke  and  Mansfield,  gave  expansion  to  principles,  tested 
Leir  soundness,  dispersed  anomalies,  and  assimilated  the  law  of  the 
^ffirent  tribunals  on  this  as  well  as  on  other  heads  of  jurisprudence. 
he  law  of  mortgage,  under  the  process  of  forensic  reasonings,  has 
ow  become  firmly  established  on  the  most  rational  foundations. 

In  the  examination  of  so  extensive  a  title,  I  shall  endeavor  to 
4e  a  just  and  accurate,  though  it  must  necessarily  be  only  a  very 
S^neral  view  of  the  subject,  \mder  the  following  heads : 
L  Of  the  general  nature  of  mortgages : 
n.  Of  the  mortgagor's  estate  and  equity  of  redemption : 
m.  Of  the  estate  and  rights  of  the  mortgagee : 
17.  Of  foreclosure. 

I.   Of  the  genercU  nature  of  mortgages. 

(1.)  Different  kinds  of  mortgages. 

The  English  law  of  mortgages  appears  to  have  been  borrowed,  in 

great  degree,  from  the  civil  law ;  and  the  Roman  hypoiheca  cor- 
»ponds  very  closely  with  the  description  of  a  mortgage  in  our  law. 
he  land  was  retained  by  the  debtor,  and  the  creditor  was  entitled 
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to  his  aetto  hypothecaria,  to  obtain  possession  of  t}ie  pledge,  when 
the  debtor  was  in  default ;  and  the  debtor  had  his  action  to  regab 
possession,  when  the  debt  was  paid,  or  satisfied  out  of  the  profiti, 
and  he  might  redeem  at  any  time  before  a  sale,  (a)  The  use  of 
mortgages  is  founded  on  the  wants  and  conyenience  of  mankmd, 
and  would  naturally  follow  the  progress  of  order,  civilization,  and 
commerce.  In  the  time  of  Glanville,  the  mortgage  of  lands,  as 
security  for  a  loan,  was  in  use,  though,  during  the  feudal  ages,  it 
was  doubtless  under  the  same  check  as  the  more  absolute  alienation 

of  the  fee ;  and  both  the  alienation  and  mortgage  of  land 
*  137    were  permitted  only  with  the  concurrence  *  of  the  lord,  (a) 

The  English  books  distinguish  between  a  vadmrn  vivum  and 
vadium  mortuum.  The  first  is  when  the  creditor  takes  the  estate  to 
hold  and  enjoy  it,  without  any  limited  time  for  redemption,  and 
until  he  repays  himself  out  of  the  rents  and  profits.  In  that  case, 
the  land  survives  the  debt ;  and,  when  the  debt  is  discharged,  the 
land,  by  right  of  reverter,  returns  to  the  original  owner.  In 
the  other  kind  of  mortgage,  the  fee  passed  to  the  creditor,  subject 
to  the  condition  of  being  defeated,  and  the  title  of  the  debtor  to  be 
resumed,  on  his  discharging  the  debt  at  the  day  limited  for  the  pay- 


(a)  Mr.  Butler  is  of  opinion  that  mortgages  were  introduced  less  upon  the  model 
of  tlie  Roman  pignus,  or  hypotheca,  than  upon  the  common-law  doctrine  of  conditioiiB. 
But,  upon  a  view  of  the  Roman  hypotheca,  it  is  impossible  to  withhold  our  belief  tbtx 
the  English  law  of  mortgages,  taken  in  its  most  comprehensive  sense,  was  esaen^tBy 
borrowed  from  the  civil  law.    Thus,  in  the  Roman  law,  the  mortgage  could  be  Ueitl 
as  security  for  further  advances  (Code,  8,  27,  1),  and  a  covenant  that  the  wmW^ 
should  be  forfeited  absolutely  on  a  de&ult,  was  void.    Code,  8,  85,  8.    So,  a  mxtr- 
gagor  was  entitled  to  due  notice  and  opportunity  to  redeem,  before  his  right  vi0 
extinguished ;  and  the  pledge  could  not  be  sold  without  a  protracted  notice,  or  jo&i^ 
decree.    Code,  8,  28,  4.    Ibid.  34,  3,  sec.  1.    The  mortgagee  was  allowed  to  tack  tx^ 
sequent  debts,  in  the  case  of  the  mortgagor  seeking  redemption,  though  this  wm  not 
permitted  to  the  extent  of  impairing  the  rights  of  intermediate  incumbrancers.   Dig- 
20,  4,  3.    Ibid.  20,  4,  20.    Code,  8,  27,  1.    See  Story's  Com.  on  Eq.  Jurisprudeiioe, 
vol.  ii.  276,  note.    The  analogy  might  be  traced  in  other  important  particulars.   See 
Pothier's  Pandectae  Justinianae,  lib.  27,  and  Diet  du  Digest,  par  Theveno^De8M1lles, 
tit.  nypotheque,  passim.    In  Dr.  Brown's  View  of  the  Civil  Law,  voL  i.  20O-210,  the 
general  features  of  similitude  between  the  Roman  hypotheca  and  the  English  mort- 
gage are  strongly  delineated.    In  Burges's  Com.  on  Colonial  and  Foreign  Laws,  voL 
ii.  164-246,  there  is  a  full  and  instructive  view  of  the  law  of  mortgages,  under  ^ 
Roman  civil  law,  and  the  law  of  those  modem  nations  which  have  adopted  tlie  dvil 
law ;  and  such  a  view  gives  us  a  profound  impression  of  the  wisdom,  refinement,  and 
justice  of  the  property  regulations  of  the  Roman  law. 

(a)  Glanville,  lib.  10,  c.  6.    Nulli  liceat  feudum  vendere  veL  ptgnorare  sine 
UUus  domini.    Feud.  lib.  2,  tit.  65. 
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and  if  he  did  not,  then  the  land  was  lost,  and  became  dead 
for  ever.  (6)  This  latter  kind  of  mortgage  is  the  one  which 
ally  in  use  in  this  country.  The  Welsh  mortgages,  which  are 
quently  mentioned  in  the  English  books,  though  they  have 
irely  gone  out  of  use,  resembled  the  vivum  vadium  of  Coke, 
wrtuum  vadium  of  Glanville ;  for  though  in  them  the  rents 
fits  were  a  substitute  for  the  interest,  and  the  land  was  to 
until  the  mortgagor  refunded  the  principal ;  yet,  if  the 
r  the  rents  and  profits  was  excessive,  equity  would,  notwith- 
;  any  agreement  to  the  contrary,  decree  an  account,  (c) 

Cf  the  pledge  and  mortgage  of  chattels. 
3  is  material  distinction  also  to  be  noticed  between  a  pledge 
lortgage.    A  pledge,  or  pawn,  is  a  deposit  of  goods  redeem- 
certain  terms,  and  either  with  or  without  a  fixed  period  for 


.  Litt  205,  a.    2  Blacki.  Comm.  157. 

Ithorpe  V.  Foster,  1  Vera.  476.  The  Welsh  mortgage,  under  its  strict  con- 
loutany  mitigation  of  its  severity  in  equity,  was  analogous  to  the  contract 
^tiehresU  in  the  Roman  law.  Dig.  20, 1, 11,  1.  It  was  likewise  analogous  to 
{age  of  lands  in  the  age  of  Glanrille ;  and  he  gives  to  a  mortgage,  by 
>  creditor  was  to  receive  the  rents  and  profits  during  the  detention  of  the 
lOut  account  and  without  applying  them  to  reduce  it,  the  name  of  mortuum 
It  was  a  hard  and  unconscientious^  but  a  lawfUl  contract;  and  Glanville, 
eval  frankness  and  simplicity,  does  not  scruple  to  condemn  it  as  unjust, 
admits  it  to  be  lawfdl :  injuMta  est  et  hoMMta.  Glan.  lib.  10,  c.  6,  8.  The 
ode  Civil,  No.  2085,  has  adopted  the  Roman  antichresis,  with  this  mitigation, 
ents  and  profits  are  to  b^  applied  to  keep  down  the  interest,  and  the  surplus, 
ezting^sh  the  principal  Under  the  Civil  Code  of  Louimiana,  taken  from 
Napoleon,  there  are  two  kinds  of  pledges :  the  pawn,  when  a  movable  is 
lecority,  and  the  antichresis,  when  the  security  given  consists  in  immovables 
tate.  Under  the  latter  the  creditor  acquires  the  right  to  take  tlie  rents  and 
the  land,  and  to  credit,  annually,  the  same  to  the  interest,  and  the  surplus 
ncipal  of  the  debt,  and  is  bound  to  keep  the  estate  .in  repair,  and  to  pay 
Upon  de&ult  upon  the  part  of  the  debtor,  the  creditor  may  prosecute  the 
id  obtain  a  decree  for  selling  the  Umd  pledged.  Civil  Code,  art.  8148-8148. 
n  V.  Story,  11  Peters  U.  S.,  851.  Judge  Uuffin,  in  Poindexter  i;.  M'Can- 
)T.  £q.  (N.  C.)  877,  speaks  in  indignant  terms  of  the  vadium  vivum:  "No 
B  or  mortgagor  ever  yet  ma,de  a  contract,  upon  which  the  possession  was  to 
imediately,  unless  it  were  tlie  veriest  grinding  bargain  that  could  be  driven 
itressed  man,  who  had  no  way  to  turn."  ^ 


Iheckell  r.  Hopkins,  2  Md.  Ch.  Dec  89,  at  showing  the  distniftt  with  which  a  court 
arrangemcDt  between  mortgagor  and  mortgagee,  when  once  this  relation  is  proved 
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redemption.    Delivery  accompanies  a  pledge,  and  is  essential  to  iti 
validity.    The  general  propeiiy  does  not  pass^  as  in  the  case  of  ^ 
mortgage,  and  the  pawnee  has  only  a  special  property,  (d)    If  no 
time  of  redemption  be  fixed  by  the  contract,  the  pawnor  may  redden 
at  any  time ;   and  though  a  day  of  payment  be  fixed,  he  imj 
redeem  after  the  day.    He  has  his  whole  lifetime  to  redeem,  pro- 
vided the  pawnee  does  not  call  upon  him  to  redeem,  as  he  has  t 
right  to  do  at  any  time,  in  his  discretion,  if  no  time  for  redemptioa 
be  fixed ;  and  if  no  such  call  be  made,  the  representatives  of  Ae 
pawnor  may  redeem  after  his  death.  («)     As  early  as  the  time  of 
Glanville,  these  just  and  plain  principles  of  the  law  of  pledges  wen 
essentially  recognized ;  and  it  was  declared,  that  if  the  pledge  wit 
not  redeemed  by  the  time  appointed,  the  creditor  might  hare 
recourse  to  the  law,  and  compel  the  pawnor  to  redeem  by  a  giieo 
day,  or  be  for  ever  foreclosed  and  barred  of  his  right.     And  if  m^ 
time  of  redemption  was  fixed,  the  creditor  might  call  upon  flift 
debtor  at  any  time,  by  legal    process,  to  redeem  or  lose  \am 
pledge.  (/)    The  distinction  between  a  pawn  and  mortgage  oT 
chattels  is  equally  well  settled  in  the  English  and  in  the  Americaim. 
law ;  and  a  mortgage  of  goods  differs  from  a  pledge  or  pawn  km 
this,  that  the  former  is  a  conveyance  of  the  title  upon  oonditionL^ 
and  it  becomes  an  absolute  interest  at  law,  if  not  redeemed  bj  a 
given  time,  and  it  may  be  valid  in  certain  cases  without 
*  139    actual  delivery.  (^)2    According  to  the  civil  law,  *  a  pledge 


(d)  In  the  Roman  law,  the  picfnus,  pledge,  or  pawn,  answered  to  a  pledge  of  mcrtr 
bles  in  the  common  law,  and  possession  was  requisite.  But  the  kypolheca  answeted 
to  a  mortgage  of  real  estate,  where  the  title  to  the  tiling  might  be  acquired  widioiU 
possession.    Inst.  4,  6,  7.    Dig.  13,  7,  86.     Vide  supra,  vol.  ii.  677. 

(e)  Bro.  Abr.  tit.  Pledges,  pi.  20,  tit.  Trespass,  pi.  271.    Burnet  J.,  in  RjiD  » 
Bowles,  1  Vesey,  858,  869.    Mores  v.  Conham,  Owen,  123.    Ratcliff ».  Davis,  1  Bnlit 
29.    Cro.  Jac.  244.    Yelv.  178,  S.  C.    Com.  Dig.  tit.  Mortgage  by  Pledge  of  Goods,  b. 
Demandray  v.  Metcalf,  Prec.  in  Ch.  419.     Vanderzee  v.  Willis,  8  Bro.  C.  C  2L 
Perry  v.  Craig,  3  Missou.  616. 

C/*)  Glanville,  lib.  10,  c.  6,  8. 

{gY  The  Master  of  the  Rolls,  in  Jones  v.  Smith,  2  Vesey,  878.    Powell  on  Mort- 
gages, 3.    Barrow  u.  Paxton,  6  Johns.  258.    Brown  v.  Bement,  8  Ibid.  96.    M'Len 
r.  Walker,  10  Ibid.  741.    GarUck  v.  James,  12  Ibid.  146.    Wilde  J.,  in  2  Pick.  WO. 
Haven  v.  Low,  2  N.  Hamp.  13.    De  Lisle  v.  Priestman,  1  Browne  (Penn.),  176.   hung' 
don  V.  Buel,  9  Wendell,  80.    Giflford  v.  Ford,  6  Vermont,  582. 

3  Even  if  a  mortgagee  of  chattels  acquire  a  complete  title  to  them  on  default  of  paymeBt 
the  mortgagor  has  a  right  to  redeem ;  and  a  sale  by  the  mortgagee,  under  a  power  of  sale,  o( 
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uldt  not  be  sold  withoat  judicial  sanction,  unless  there  was 

special  agreement  to  this  effect ;  and  this  is,  doubtless,  the  law  at 

jB  day  in  most  parts  of  Europe.    The  French  Civil  Code  has 

lopted  the  law  of  Constantine,  by  which  even  an  agreement  at  the 

me  of  the  original  contract  of  loan,  that  if  the  debtor  did  not  pay 

it  the  day,  the  pledge  should  be  absolutely  forfeited,  and  become 

the  property  of  the  creditor,  was  declared  to  be  void,  (a)     While 

on  this  subject  of  pledges,  it  may  be  proper  further  to  observe,  that 

fhe  pawnee,  by  bill  in  chancery,  may  bar  the  debtor's  right  of 

ademption,  and  have  the  chattel  sold.    This  has  frequently  been 

done  in  the  case  of  stock,  bonds,  plate,  or  other  personal  property 

pledged  for  the  payment  of  debt,  (i)     But  without  any  bill  to 

redeem,  the  creditor,  on  a  pledge  or  mortgtige  of  chattels,  may 

•dl  at  auction,  on  giving  reasonable  opportunity  to  the  debtor  to 

redeem,  and  apprising  him  of  the  time  and  place  of  sale ;  and  this 

is  the  more  convenient  and  usual  practice,  (c)     While  the  debtor's 

right  in  the  pledge  remains  unextinguished,  his  interest  is  liable  to 

be  sold  on  execution ;  and  the  purchaser,  like  any  other  purchaser 


(«)  Inst  lib.  2,  tit  S,  sec.  1.  Vmii  Com.  h.  t  Code,  8,  85,  8.  Perezius  on  the 
Code,  ToL  iL  62,  tit.  84,  sees.  4,  6,  p.  68,  sec.  8.  Bell's  Com.  on  the  fiiw  of  ScoUand, 
^  it  22;  6lh  ed.  Merlin's  Repertoire,  art.  Gage.  Code  Civil,  art  2078.  Institutes 
of  Hie  Ltwi  of  Hollapd,  hy  J.  Vander  Linden,  translated  by  J.  Henrj,  Esq.,  180. 

W  Kemp  p.  Westbrook,  1  Vesey,  278.  Demandray  w.  Metcalf,  Prec.  in  Ch.  419. 
Yadenee  v.  WiUis,  8  Bro.  C.  C.  21. 

W  Tucker  v.  Wilson,  1  P.  Wms.  261.  1  Bro.  P.  C.  494,  edit  1784.  Lockwood  v, 
^2Atk.808.  Hart  V.  Ten  Eyck,  2  Johns.  Ch.  100.  Johnson  v.  Vernon,  1  Bailey 
(^C),  527.    Perry  v,  Graig,  8  Missou.  616.    See  supra,  vol.  ii.  582. 


^Qioattt  equal  to  the  debt,  is  a  ftiU  payment,  and  the  residue  of  the  chattels  belong  to  the 
''^"tiSigor.  Charter  v.  Stevens,  8  Denio,  83.  Where  the  mortgage  contained  a  power  of  pri- 
^isk  on  de&ult,  it  was  held,  that  the  mortgagee's  title  became  absolute  at  law  on  de&ult 
*"i'Waa/e.    Bordick  v.  McVanner,  2  Denio,  170. 

Hie  mortgagee  is  entitled  to  immediate  possession,  in  the  absence  of  an  agreement  to  the 
**tiiiy.  Ferguson  v.  Thomas,  26  Maine,  499.  The  purchaser  of  personal  property,  mort- 
ASsd*  but  unrecorded,  holds  the  property  against  the  mortgagee,  though  the  purchaser  knew 
tftte  mortgage.    Travis  «.  Bishop,  18  Metcalf,  804.    Shapleigfa  v.  Wentworth,  Id.  868, 

IF  a  chattel  mortgage  be  so  framed  as  to  embrace  in  its  terms  not  only  existing  but  subse- 
pMfy  acquired  property  of  the  mortgagor,  the  lien  will  attach  upon  the  property  afterwards 
eiaired,  at  the  time  when  it  b  placed  in  the  situation  and  assumes  the  form  in  which  the 
irtias  intended  to  subject  it  to  such  lien;  for  example,  the  rolling  stock  of  a  railroad  existing 
id  afterwards  to  come  into  existence  and  be  placed  upon  the  road.  Pennock  v.  Cleaveland, 
c  Bailroad  Co.,  28  How.  U.  S.  117.  And  see  Holroyd  v.  Marshall,^  Giff.  882,  where  it  was 
Id  by  the  English  Chancery  that  an  assignment  of  existing  and  future  property  operated  as 
ieaoM  to  the  assignee  to  take  possession  of  the  fhture  property  when  it  came  into  existence, 
1  gave  him  a  priority  over  a  judgment  creditor  of  the  assignor. 
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or  assignee  of  the  interest  of  the  pawnor,  succeeds  to  all  his  rights, 

and  becomes  entitled  to  redeem,  (d)  ^ 
*  140       *  The  law  of  pledges  shows  an  accurate  and  refined  sense 

of  justice ;  and  the  wisdom  of  the  provisions  by  which  tbe 
interests  of  the  debtor  and  creditor  are  equally  gruarded,  is  to  be 
traced  to  the  Roman  law,  and  shines  with  almost  equal  advantage, 
and  with  the  most  attractive  simplicity,  in  the  pages  of  Glanville. 
It  forms  a  striking  contrast  to  the  common-law  mortgage  of  the 
freehold,  which  was  a  feofi^ent  upon  condition,  or  the  creation  of 
a  base  or  determinable  fee,  with  a  right  of  reverter  attached  to  it 
The  legal  estate  vested  immediately  in  the  feoffee,  and  a  mere  right 
of  reentry,  upon  performance  of  the  condition,  by  payment  of  the 
debt  strictly  at  the  day,  remained  with  the  mortgagor  and  his  heirs, 
and  which  right  of  entry  was  neither  alienable  nor  devisable.  If 
tlte  mortgagor  was  in  default,  the  condition  was  forfeited,  and  the 
estate  became  absolute  in  the  mortgagee,  without  the  right  or 
the  hope  of  redemption,  (a)  So  rigorous  a  doctrine,  and  pro- 
ductive of  such  forbidding,  and,  as  it  eventually  proved,  of  such 
intolerable  injustice,  naturally  led  to  exact  and  scrupulous  regula- 
tions concerning  the  time,  mode,  and  manner  of  performing  the 
condition,  and  they  became  all-important  to  the  mortgagor.  The 
tender  of  the  debt  was  required  to  be  at  the  time  and  place  pre- 
scribed ;  and  if  there  was  no  place  mentioned  in  the  contract,  the 
mortgagor  was  bound  to  seek  the  mortgagee,  and  a  tender  upon 
the  land  was  not  sufficient.  (6)  If  there  was  no  time  of  payment 
mentioned,  the  mortgagor  had  his  whole  lifetime  to  pay,  unless  he 


(d)  Kemp  v.  Westbrook,  1  Vesey,  278.    New  York  Revised  Statutes,  toI.  ii.  806, 
sec.  20.    See  supra,  toI.  ii.  577-585,  on  the  doctrine  of  pledging. 
(a)  Litt.  sec.  332. 
(6)  Co.  Litt.  210,  b. 


1  It  seems  that  the  interest  of  a  mortgagor  of  persomd  property,  if  he  have  not  a  right  rf 
poi*!M;s9ioii  for  a  (hjinite  Hme,  is  not  the  subject  of  levy  and  sale  on  execution.    MattisoB^ 
Bauen;*,  1  Comst.  295.    As  to  the  construction  of  the  words  **  about  said  mill  *^  in  a  mortgigt 
of  personal  property,  see  Morse  v.  Pike,  15  N.  Hamp.  529;  for  "in  and  upon  and  alwu!  th« 
inn,"  see  Tapfield  v.  Ilillman,  6  Man.  &  Gr.  246.    Under  the  words,  "  all  the  stock  in  mule  c( 
any  nature  or  kind  whatever/'  notes  and  debts  due  to  a  firm  would  not  pass  in  a  monpi;:e> 
Kemp  r.  Camley,  3  Duer,  1.    In  Ma.ssachusettA,  a  stringent  law  has  been  pas.««etl  to  prevt-nl 
frauds  on  the  mortgagee  of  chattels.    If  the  mortgagor  sell  without  the  written  c«in^ni  of  the 
mortgagee,  or  without  informing  the  purchaser,  tlie  act  is  a  misdemeanor,  punisliable  by  ni» 
and  imprisonment.    Laws,  1850,  ch.  284.    In  New  Jersey,  the  same  rules  prevail  as  to  mort- 
gages of  real  property  and  chattels.    Doughten  v.  Gray,  2  Stockt.  (N.J.)  823. 
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quickened  by  a  demand ;  but  if  he  died  before  the  payment, 
fhe  heir  could  not  tender  and  save  tlie  forfeiture,  because  the  time 
was  passed,  (e)  K,  however,  the  money  was  declared  to  be  payable 
fay  the  mortgagor,  or  his  heirs^  then  tlie  tender  might  be  made  by 
them  at  any  time  indefinitely  after  the  mortgagor's  death,  unless 
the  performance  was  hastened  by  request ;  and  if  a  time  for  pay- 
ment was  fixed,  and  tlie  mortgagor  died  in  the  mean  time,  his  heir 
might  redeem,  though  he  was  not  mentioned,  for  he  had  an 
interest  in  the  condition,  (d)  *  If  the  representatives  of  the  *  141 
mortgagee  were  mentioned  in  the  feofiment,  whether  they 
were  heirs,  executors,  or  assignees,  the  payment  could  rightfully  be 
made  to  either  of  them,  (a) 

(3.)  The  drfeascmce. 

The  condition  upon  which  the  land  is  conveyed  is  usually  in- 
serted in  the  deed  of  conveyance,  but  the  defeasance  may  be  con- 
tained in  a  separate  instrument ;  and  if  the  deed  be  absolute  in  the 
first  instance,  and  the  defeasance  be  executed  subsequently,  it  will 
relate  back  to  the  date  of  the  principal  deed,  and  connect  itself 
with  it,  so  as  to  render  it  a  security  in  the  nature  of  a  mortgage. 
The  essence  of  the  defeasance  is,  that  it  defeats  the  principal  deed, 
and  makes  it  void  if  the  condition  be  performed.  In  order,  how-  ^ 
ever,  to  render  the  deed  a  security  against  subsequent  purchasers 
and  mortgagees,  it  is  necessary  that  the  deed  and  defeasance  should 
be  recorded  together.  An  omission  to  have  the  defeasance  regis- 
tered, would  operate  to  make  the  estate,  which  was  conditional 
between  the  parties,  absolute  against  every  person  but  the  original 
parties  and  their  heirs.  (6)    The  practice  of  placing  the  convey- 


(c)  Lin.  sec.  887. 

(</)  The  Lord  Cromweirs  case,  2  Co.  79.    Litt.  sec.  384.    Co.  Litt.  208,  b. 

(a)  Goodall's  case,  5  Co.  96.    Co.  Litt.  210.    This  case  of  Goodall,  and  V^ade's 

^  5  Co.  114,  are  samples  of  the  discussions  on  what  was,  in  the  time  of  Lord  Coke, 
a  Tery  momentous  question,  whether  the  absolute  forfeiture  of  the  estate  had  or  had 
not  been  incurred  hj  reason  of  non-payment  at  the  day.  Such  a  question,  which 
would  now  be  only  material  as  to  the  costs,  was  in  one  of  those  cases  decided,  on  error 
from  the  K.  B.,  after  argument  and  debate,  by  all  the  judges  of  England. 

{h)  Dey  v.  Dunham,  2  Johns.  Ch.  182.  New  York  Revised  Statutes,  vol.  i.  766. 
Harrison  v.  The  Trustees  of  Phillips's  Academy,  12  Mass.  466.  Blaney  v.  Bearcc,  2 
Greenl.  182.  Wright  r.  Bates,  18  Vermont,  841.  The  words  of  the  New  York  statute 
are,  that  if  a  deed  appears,  by  a  separate  instrument^  to  have  been  intended  as  a  mort- 
gage, it  shall  be  deemed  a  mortgage ;  and  the  grantee  shall  not  derivo  any  advantage 
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ance  in  fee  and  *the  condition  or  defeasance  which  is  to  *  143 
qualify  it,  in  separate  instruments,  is  liable  to  accidents  and 
abuse,  and  maj  be  productive  of  injury  to  the  mortgagor ;  and  the 
Court  of  Chancery  has  frequently,  and  very  properly,  discouraged 
such'  transactions,  (a)  This  must  more  especially  be  productive  of 
hazard  to  the  rights  of  the  mortgagor,  in  those  states  where  the 
powers  of  a  court  of  equity  are  very  sparingly  conferred,  and  where 
the  character  of  an  instrument  of  defeasance  is  to  be  determmed 
upon  the  strict  technical  principles  of  the  common  law,  and  mast 
take  efibct*  concurrently  with  the  deed,  as  part  of  the  one  and  the 
same  transaction.  (6) 

In  equity,  the  character  of  the  conveyance  is  determined  by  the 
clear  and  certain  intention  of  the  parties ;  and  any  agreement  in 
the  deed,  or  in  a  separate  instrument,  showing  that  the  parties 
intended  that  the  conveyance  should  operate  as  a  security  for  the 
repayment  of  money,  will  make  it  such,  and  give  to  the  mortgagor 
the  right  of  redemption,  (c)  ^    A  deed,  absolute  on  the  &oe  of  it, 


from  the  recording  of  it,  unless  the  defeasance  be  also  recorded,  and  at  the  tame  tune.* 
In  Pennsylvania,  upon  a  similar  point,  it  has  been  decided,  that  if  the  sepwate  deftv- 
ance  be  not  recorded,  the  absolute  deed  is  to  be  considered  as  an  imrecorded  mortg^e, 
^  and  postponed,  according  to  the  rule  in  that  state  in  such  cases,  to  a  subsequent  judg- 
ment creditor.    Friedley  v.  Hamilton,  17  Serg.  &  Rawle,  70." 

(a)  Lord  Talbot,  in  Cotterell  v.  Purchase,  Cases  Temp.  Talbot,  89.    Baker  f. 
Wind,  1  Vcsej,  160.    In  New  Hampshire  this  evil  is  guarded  against  by  statute  of 
July  8, 1829,  which  declared  that  no  estate  in  fee  should  be  defeated  or  incumbered  b^ 
any  agreement  or  writing  of  defeasance,  unless  the  same  be  inserted  in  the  conveTtoo^ 
as  part  thereof.    But  though  such  an  absolute  deed,  accompanied  with  a  bond 
re-convey  on  payment  of  a  loan,  be  void  as  against  the  creditors  of  the  grantor,  j' 
the  agreement  constitutes  a  secret  trust,  which  might,  perhaps,  be  enforced  in  eqoi< 
as  between  the  parties.    Tifll  v.  Walker,  10  N.  Hamp.  160. 

(6)  Lund  V.  Lund,  1  N.  Hamp.  89.  Bickford  v.  Daniels,  2  Ibid.  71.  Runlet*:'- 
Otis,  Ibid.  167.  Erskine  i;.  Townsend,  2  Mass.  493.  Kelleran  v.  Brown,  4  Ibid.  44^- 
Stocking  V.  FaircliUd,  6  Pick.  181.    Newhall  v.  Burt,  7  Pick.  157. 

(c)  Taylor  v.  Weld,  6  Mass.  109.  Gary  v,  Rawson,  8  Ibid.  169.  Wharf  r.  HoweB* 
6  Binney,  499.  Menude  v.  Delaire,  2  Desaus.  664.  Reed  v.  Lansdale,  Hardin,  ^' 
James  v.  Morey,  2  Cowen,  246.  Anon.  2  Hayw.  26.  Dabney  v.  Green,  4  Hen.  fc 
Munf.  101.  Thompson  v.  Davenport,  1  Wash.  126.  Hughes  v.  Edwards,  9  WhestoQi 
,  489.  Hicks  o.  Hicks,  6  Gill  &  Johns.  76.  Kelly  v.  Thompson,  7  Watts,  401.  HolmM 
V.  Grant,  8  Paige,  248. 


1  For  a  coAstraction  of  this  statute,  see  Stoddard  v.  Rotten,  6  Bosw.  878. 
3  In  Maine,  a  bond  to  re-convey  land,  given  by  the  grantee  as  a  defeasance,  need  not  b« 
recorded  in  order  to  give  it  validity  between  the  parties.    Jackson  v.  Ford,  40  Maine,  881. 
1  An  agreement  that  a  deed  absolute  on  its  face  should  operats  only  as  a  mortgage^  most 
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ind  though  registered  as  a  deed,  will  be  valid  and  effectual  as  a 
Qortgage,  as  between  the  parties,  if  it  was  intended  by  them  to  be 
uerely  a  security  for  a  debt,  and  this  would  be  the  case  though  the 
lefeasance  was  by  an  agreement  resting  in  parol ;  for  parol  evi- 
lence  is  admissible  in  equity,  to  show  that  an  absolute  deed  was 
ntended  as  a  mortgage,  and  that  the  defeasance  has  been 
omitted  or  destroyed  by  fraud,  surprise,  or  mistake,  (a)  ^    *  148 

(a)  Maxwell  v.  Montacute,  Free,  in  Ch.  626.  Lord  Hardwicke,  in  Dixon  v.  Parker, 
;  Vesej,  225.  Marks  8.  Pell,  1  Johns.  Ch.  694.  Washbume  v,  Merrills,  1  Day, 
89.  Strong  v.  Stewart,  4  Johns.  Ch.  167.  James  9.  Johnson,  6  Ibid.  417.  Clark  v. 
lenry,  2  Cowen,  824.    Murphy  v.  Trigg,  1  Monroe,  72.    Slee  v.  Manhattan  Company, 

Faige,  48.  Hunt  o.  Bousmaniere,  1  Peters  U.  8.,  1.  Story  J.,  in  Taylor  v, 
iutber,  2  Sumner,  282,  and  in  Flagg  v.  Mann,  Ibid.  688.  Mctntyre  v.  Humphreys,  1 
loifll  Ch.  81.  Brainerd  v.  Brainerd,  16  Conn.  676.  Jenkins  v,  Eldredge,  3  Story  C. 
:.  292,  298. 

It  was  adjudged  in  the  Court  of  Errors  in  New  York,  in  Webb  v.  Bice,  6  Hill, 
tl9,  that  parol  eyidence  was  not  admissible  in  a  court  of  law,  to  show  that  a  deed  abso- 
nte,  CD  its  fiuse,  was  intended  as  a  mortgage. 

It  is  often  a  perplexed  question,  whether  a  conveyance  was  intended  to  be  absolute 
or  as  a  security  merely ;  the  cases  were  extensively  reviewed  by  the  Ass.  V.  Ch.  of 
Kew  York,  in  Brown  v.  Dewey,  1  Sandf.  Ch.  67,  and  it  was  considered  that  the 
abaenoe  of  the  personal  liability  of  the  grantor  to  repay  the  money  was  not  a  conclu- 
dvetest 


•  cxKoCed  at  the  same  time  as  the  deed,  otherwise,  unless  supported  by  some  new  considera- 

on,  it  is  a  mmckm  jMcfimi,  and  no  ri^t  can  arise  under  it.    Bxyan  v.  Cowart,  21  Ala.  92. 

o^taa  V.  Blocker,  6  Florida,  1.    If  a  conveyance  of  real  estate  be  made  as  security,  whatever 

'  tbe  fimn,  equity  wiU  hold  it  a  mortgage.    And  the  attempt  to  convert  such  a  conveyance 

*o  aa  absolute  oonve3rance  is  a  fraud  upon  the  law.   Rogan  «.  Walker,  1  Wis.  627.   Wyman 

^abcock,  2  Curtis  C  C  886.    An  absolute  deed,  with  a  bond  to  re-convey  upon  repayment 

'^Im  purchase-money,  and  to  permit  the  obligee  in  the  mean  time  to  occupy,  paying  rent  equal 

'^ht  interest  on  that  sum,  is  a  mortgage.    Woodward  v.  Pickett,  8  Gray,  617. 

1  Blackemofe  «.  Bymside,  2  English,  505.  1  GreenleaTs  Cruise,  tit  15  (Mortgages),  ch. 
^ee.  20.  The  learned  editor  considers  parol  evidence  admissible  to  show  the  actual  transac- 
^«L  It  was  admitted  in  Russell  v.  Southard,  12  How.  U.  S.  189,  and  in  Hannay  v. 
*^Hnipson,  14  Texas,  142.  Omtm,  Watson  «.  IMckson,  12  Smedes  &  Marsh.  608.  Hovey 
^  Bolcomb,  11  ni.  660.  A  bill  of  sale  absolute  on  its  face  will  be  treated  as  a  mortgage  if 
'^^teoded  as  a  security  for  money  loaned.  Ing  v.  Brown,  8  Md.  Ch.  Dec  621.  Scott  v.  Heniy, 
'  Eng.  (18  Ark.)  112.  Smith  v.  Pearson,  24  Ala.  858.  See,  also,  Locke  v.  Palmer,  26  Ala. 
^  where  the  matter  is  discussed  at  length.  But  the  intention  must  be  established  by  proof, 
not  merely  oi  declarations,  but  of  facts  dehon  the  deed.  Inconsistent  with  the  idea  of  an  abso- 
kU  purchase.  Glisson  v.  Hill,  2  Jones,  £q.  (N.  C.)  256.  West  v.  Hendrix,  28  Ala.  226.  In 
Yew  York,  the  doctrine  seems  to  be  entirely  settled,  that  an  absolute  deed  of  land  may 
B  equity  be  shown  to  be  a  mortgage.  Hodges  v.  The  Tenneraee  Marine  and  Fire  Ins.  Co.,  8 
^  T.  416^  and  cases  cited.  But  it  cannot  be  shown,  by  parol,  that  such  a  deed  was  intended 
>  be  M  tnut  for  the  benefit  of  the  grantor.  Sturtevant  v.  Stnrtevant,  20  N.  Y.  89.  These 
ro  cases  suggest  the  distincdon  between  a  trust  and  a  mortgage.  In  Douglass  v.  Culverwel), 
Gl£  S61,  it  was  recently  held,  by  the  English  Chancery,  that  where  an  absolute  deed  was 
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When  it  is  once  ascertained  that  the  conveyance  is  to  be  con- 
sidered and  treated  as  a  mortgage,  then  all  the  consequences 
appertaining  in  equity  to  a  mortgage  are  strictly  observed,  and  the 
right  of  redemption  is  regarded  as  an  inseparable  incident,  (i) 
An  agreement,  at  the  time  of  the  loan,  to  purchase  for  a  given 
price,  in  case  of  default,  is  not  permitted  to  interfere  with  the  right 
of  redemption ;  (c)  though  an  agreement  to  give  the  mortgagee  the 
right  of  preemption,  in  case  of  a  sale,  has  been  assumed  to  be 
valid,  (d)  But  at  our  public  sales,  which  always  take  place  when 
the  equity  of  redemption  is  foreclosed,  either  by  judicial  decree,  or 
under  the  operation  of  a  power  to  sell,  no  such  agreement  could 
have  application ;  and  it  may  be  questioned  whether  it  d6es  not 
come  within  the  equity  and  policy  of  the  general  principle,  which 
does  not  permit  agreements  at  the  time  of  the  loan,  for  a  purchase, 
in  case  of  default,  to  be  valid. 

The  mortgagee  may  contract  subsequently  to  the  mortgage,  for 
the  purchase  or  release  of  the  equity  of  redemption  upon  fair 
terms ;  and  yet  no  agreement  for  a  beneficial  interest  out  of  the 
mortgaged  premises,  while  the  mortgage  continues,  is  permitted  to 
stand,  if  impeached  m  a  reasonable  time.  The  reason  is,  that  the 
mortgagee,  from  his  situation,  wields  a  very  influential  motive,  anc 
he  has  great  advantage  over  the  mortgagor  in  such  a  transac — 

tion.  (e)     He  may  become  the  purchaser  at  the  sale  of  th^E 
*144    *  mortgaged  premises  by  the  master  under  a  decree ;  (a 

aiid,  in  New  York,  he  is  permitted,  by  statute,  to  purchas- 
at  the  sale  under  a  power,  though  he  be  the  person  who  sells,  pre 
vided  he  acts  fairly  and  in  good  faith ;  and  in  that  case  no  deed  i 


(h)  Jacques  v.  Weeks,  7  Watts,  261.    Wright  v.  Bates,  13  Vermont,  841,  S.  P.      

(c)  Bowen  v.  Edwards,  1  Rep.  in  Ch.  221.    WUlett  v.  Winnell,  1  Vem.  488.  But   '=^ 
the  agreement  be  subsequent  and  independent,  that  the  grantee  will  re-convey  np 
repayment  of  the  purchase-money,  it  does  not  conyert  the  first  deed  into  a  mor 
Kelly  t'.  Thompson,  7  Watts,  401. 

(d)  Orby  v.  Trigg,  3  Eq.  Caa.  Abr.  699,  pi.  24.    9  Mod.  2  S.  C. 

(e)  Wrixon  v.  Cotter,  1  Ridgway,  296.    Austin  v.  Bradley,  2  Day,  466.   Uir^ 
Redesdale,  in  Hickes  v.  Cooke,  4  Dow,  16. 

(a)  Ex  parte  Marsh,  1  Madd.  Ch.  148. 


given  for  an  inadequate  consideration  when  the  grantor  was  in  pecuniary  difficulty,  his  object 
being  to  obtain  a  loan,  which  was  known  to  the  grantee,  and  there  being  some  other  specui 
circumstances,  should  be  regarded  as  a  mortgage. 
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equisite  to  make  his  title  perfect;  but  the  affidavit  of  the  sale^ 
rhen  recorded,  is  sufficient  evidence  of  the  foreclosure.  (6)  With- 
out such  a  statute  provision,  the  purchase  would  be  subject  to  the 
crutiny  of  a  court  of  equity,  and  liable  to  be  impeached,  though 
he  purchase  is  defeasible  only  by  the  cestui  que  trusty  and  not  ipso 
^acCo  void,  (c) 

(4.)   Of  eandUional  sales  and  covenants  to  pay. 

The  case  of  sale,  with  an  agreement  for  a  repurchase  within  a 
;iyen  time,  is  totally  distinct,  and  not  applicable  to  mortgages.^ 
$uch  conditional  sales  or  defeasible  purchases,  though  narrowly 
ratched,  are  valid,  and  to  be  taken  strictly  as  independent  dealings 
)etween  strangers ;  and  the  time  limited  for  the  repurchase  must 
be  precisely  observed,  or  the  vendor's  right  to  reclaim  his  property 
will  be  lost,  (d)  « 


(()  New  York  ReTised  Statutes,  vol.  ii.  546,  sees.  7, 14. 

(c)  Monroe  v.  Allaire,  cited  in  1  Gaines,  19.  Davoue  v.  Fanning,  2  Johns.  Ch.  262. 
PowDes  V.  Grazebrook,  8  Meriv.  200.    Slee  v.  Manhattan  Company,  1  Paige,  48. 

(i)  Barrell  v,  Sabine,  1  Vem.  268.  Endsworth  v.  Griffith,  15  Viner,  468,  pi.  8. 
C^n^goet  r.  Scawen,  1  Vesey,  405.  1  Powell  on  Mortgages,  188,  note  T.  If  it  be 
kHibtfei  whether  the  parties  intended  a  mortgage  or  a  conditional  sale,  courts  of 
qiiity  incline  to  consider  the  transaction  a  mortgage  as  more  benign  in  its  operation. 
*on>dexter  v.  M*Cannon,  1  Dev.  £q.  878.  The  test  of  the  distinction  is  this :  if  the 
^laiion  of  debtor  and  creditor  remains,  and  a  debt  still  subsists,  it  is  a  mortgage ;  but 
^fae  debt  be  extinguished  by  the  agreement  of  the  parties,  or  the  money  advanced 
<K»t  by  way  of  loan,  and  the  grantor  has  the  priyilege  of  refunding,  if  he  pleases, 
^  A  siren  time,  and  thereby  entitle  himself  to  a  reconveyance,  it  is  a  conditional 
^•^  Slee  V.  Manhattan  Company,  1  Paige,  48.  Goodman  v.  Grierson,  2  Ball.  &  Beat. 
4.     Marshall  Ch.  J.,  in  Conway  v.  Alexander,  7  Cranch.  287.    Robinson  v,  Cropsey, 


As  to  what  is  a  conditional  sale  and  not  a  mortgage,  see  Beeman  v.  Lawton,  87  Maine, 
^  >  Brewster  v.  Baker,  20  Barb.  (N.  Y.)  864 ;  Locke  v.  Palmer,  26  Ala.  812 ;  Murphy  v.  Bare- 
^  37  Id.  684;  Lee  v.  Kilbum,  8  Gray,  594;  Hoopes  v.  Bailey,  28  Miss.  (6  Gush.)  828; 
^"t  V.  Heodrix,  28  Ala.  226.  Where  it  is  doubtAil  whether  a  transaction  was  intended  as  a 
'^^'tgige  or  a  conditional  sale,  if  there  be  gross  inadequacy  of  price,  the  courts  will  consider 
^  ^  a  mortgage.  Davis  v.  Stonestreet,  4  Ind.  101.  For  distinction  between  pledge,  mortgage, 
^^  conditional  sale,  see  Lucketts  v.  Townsend,  8  Texas,  119. 

'  Brown  v.  Dewey,  2  Barb.  (N.  T.)  28.    And  see  Baker  v.  Thrasher,  4  Denio,  498.    A  deed 
^POQ  eondition  is  not  a  mortgage,  unless  it  be  a  securi^  for  a  debt  or  demand  in  the  nature  of 
*  4cbt    Courts  of  Equity  may,  however,  relieve  against  a  forfeiture  under  such  conditions,  as 
tt  ciiM  of  other  penalties.    Bethlehem  v.  Annis,  40  N.  Hamp.  84. 

*  A  vendee,  limited  to  a  given  time  to  make  a  conditional  sale  absolute,  need  not  wait  till 
(he  expiration  of  that  time  before  his  election.  Beese  v.  Beck,  24  Ala.  651.  Hoopes  v.  Bailey 
i»Mi88.(6Cush.)828. 

VOL.   IT.  14 
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Property  of  every  kind,  real  and  personal,  which  is  capable  of 
sale,  may  become  tlie  subject  of  a  mortgage ;  quod  emptionem^  venr 
ditionemque  recipit,  etiam  pignoratwnem  recipere  potest.  It  will, 
consequently,  include  rights  in  reversion  and  remainder,  possibili- 
ties coupled  with  an  interest,  rents,  and  franchises ;  but  a  mere 
expectancy  as  heir  is  a  naked  possibility,  and  not  an  interest  capa- 
ble of  being  made  the  subject  of  contract,  (e) 

If  a  leasehold  estate  be  mortgaged,  it  is  usual  to  take  the  mort- 
gage by  way  of  underlease,  reserving  a  few  days  of  the  original 
term;    and  this  is  done  that  the  mortgagee  may  avoid  being 
liable  for  the  rents  and  covenants  wliich  run  with  the  land. 
*  145    *  It  is  now  settled,  that  the  mortgagee  of  the  whole  term  is 
liable  on  these  covenants  even  before  entry ;  and  the  case  of 
JSatan  v.  Jacques j  (a)  which  had  declared  a  contrary  doctrine,  after 
being  repeatedly  attacked,  was  at  last  entirely  destroyed  as  as 
authority,  (h)    A  mortgage  is  usually  accompanied  with  a  bond  for 
the  debt  intended  to  be  secured  by  it ;  but  a  covenant  for  the  pay- 
ment of  the  money,  inserted  in  the  mortgage,  will  be  sufficient  and 
equally  effectual  with  us ;  though  in  England,  upon  a  very  narrow 
construction  of  the  statute  of  3  W.  &  M.,  the  remedy  by  an  action 
of  covenant  does  not  lie  against  a  devisee,  (c)    The  covenant  mnst» 
be  an  express  one,  for  no  action  of  covenant  will  lie  on  the  profiso 
or  condition  in  the  mortgage ;  and  the  remedy  of  the  mortgagee 
for  non-payment  of  the  money  according  to  the  proviso,  would  seena. 
to  be  confined  to  the  land,  where  the  mortgage  is  without  any 
express  covenant  or  separate  instrument.^    The  absence  of  any  bond 


2  Edw.  Ch.  138.    Flagg  v.  Mann,  14  Pick.  467.    2  Sumner,  634.    Holmes  v.  Gnnt,  8 
Paige,  243.    The  Court  of  Equity  never  relieves  the  grantor  who  neglects  to  pwf««» 
the  condition  on  which  the  privilege  of  repurchasing  depended.    Davis  v.  Thomii,  1 
Buss.  &  M.  506. 

(«)  Lord  Eldon,  in  Carleton  i;.  Leighton,  8  Meriv.  667. 

(a)  Doug.  455. 

(6)  Williams  v.  Bosanquet,  1  Brod.  &  Bing.  288.    It  is,  however,  said  to  be  better 
for  the  mortgagee  to  take  an  assignment  of  the  whole  time,  than  an  underlease  by  way 
of  mortgage ;  for  then  the  right  of  renewal  of  the  lease  will  be  in  him.     1  Powell  on 
Mort.  197,  n.  1.    By  the  New  York  Revised  Statutes,  vol.  i.  789,  lands  held  adven^y 
may  be  mortgaged,  though  they  cannot  bo  the  subject  of  grant 

(c)  WUson  V.  Knubley,  7  East,  128. 


The  same  rule  applies  to  chattel  mortgages.    Culver  v.  Sissons,  8  Comst.  264. 
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or  oorenant  to  pay  the  money  will  not  make  the  instrument  less 
efiectual  as  a  mortgage.  ((2) 

•(6.)  Of  the  fower  to  bM.  •146 

It  is  usaal  to  add  to  the  mortgage  a  power  of  sale  in  case 

of  default,  which  enables  the  mortgagee  to  obtain  relief  in  a  prompt 

and  easy  manner,  without  the  expense,  trouble,  formality,  and  delay 

of  foreclosure  by  a  bill  in  equity.^     The  vexatious  delay  which 

aocrues  upon  foreclosure,  arises  not  only  from  the  difficulty  of 

making  all  proper  persons  parties,  but  chiefly  from  the  power  that 

chancery  assumes  to  enlarge  the  time  for  redemption  on  a  bill  to 

foreclose.    There  are  cases  in  which  the  time  has  been  enlarged, 

tad  the  sale  postponed,  again  and  again,  from  six  months  to  six 


(d)  IToyer  v.  Laringtoii,  1  P.  Wnu.  268.    Briscoe  v.  King,  Cro.  Jao.  281.    Telr. 

^  Lord  Hardwicke,  In  Lawley  v.  Hooper,  8  Atk.  278.    Dmmmond  v.  Richards,  2 

^bat  887.    Scott  v.  Fields,  7  Watta,  860.    This  doctrine  has  been  made  a  statute 

Pforinon  in  the  New  York  Revised  Statutes,  toI.  i.  788,  sec.  189,  where  it  is  declared, 

ttit  no  mortgage  shall  be  construed  as  implying  a  corenant  fbr  the  payment  of  the 

^^oomy ;  and  if  there  be  no  express  covenant  ibr  such  payment  in  the  mortgage,  and 

tt  bond  or  other  sepwate  instrument  to  secure  payment,  the  mortgagee's  remedy  it 

^*>fliied  to  the  land  mortgaged.'    In  Ancaster  v.  Mayer,  1  Bro.  C.  C.  454,  Lord  Thur- 

■^»  lioweveTp  intimated  veiy  strongly,  that  though  tlie  mortgage  was  unaccompanied 

*^  either  bond  or  covenant,  yet  that  the  mortgagee  would  have  the  rights  of  a  con- 

^'^^  oeditor,  Ibr  there  was  still  a  debt ;  but  the  statute  in  New  York  has  disregarded 

^  1^rB'Mtioll,  and  it  it  in  opposition  to  the  current  of  authori^  and  the  reason  of  th« 


*  Hone  V.  fisher,  2  Barb.  Cb.  559. 

If  a  mortgagor  convey  the  mortgaged  premises  to  a  purchaser,  subject  to  the  mortgage, 

^  the  petsonal  liability  of  the  ii\ortgagor  be  released,  the  mortgaged  property  remains  j»ri- 

■*^  liable.    Tripp  «.  Vincent,  8  Barb.  Ch.  618.    See  also  Ferris  v.  Crawford,  2  Denio,  596. 

^pnudiaser  from  a  mortgagor  is  personally  bound  to  pay  the  mortgage  on  an  implied  cov- 

CBSBt,  if  be  takes  a  conveyance  containing  words  which  fiurly  import  such  an  ondertaking  on 

^  put    Bat  if  the  deed  simply  declares  that  the  land  is  conveyed  **  subject  to  the  mortgage," 

wiftoat  ftnther  words,  the  purchaser  does  not  become  personally  liable,  and  the  only  effect  is 

toinljfect  the  land  as  the  primaiy  ftmd;  and  the  role  is  the  same,  although  the  deed  ftirther 

dadares,  that  the  amount  of  the  mortgage  "  is  deducted  from  the  purchase-money."    Belmont 

aComan,22N.Y.  488. 

'  An  omission  to  pay  the  first  year's  interest,  under  a  deed  of  trust  to  secure  the  payment 

of  a  pnmiissory  note,  with  power  of  sale  on  default  of  payment  of  any  part  of  the  debt  and 

jotereet,  authorizes  a  sale  by  the  trustee,  though  the  principal  is  not  due.    Richards  «.  Holmes^ 

IS  How.  (U.  S.)  148.    If  Uie  mortgagee  becomes  purchaser  under  a  sale  by  virtue  of  such 

power  the  equity  of  redemption  still  attaches  in  favor  of  the  mortgagor.    Benham  v.  Rowe,  t 

Cal.  887 ;  amira  Bloom  «.  Van  Rensselaer,  16  111.  508.    But  this  power  of  sale  does  not  deprive 

m.  ooort  of  chanoeiy  of  jurisdiction  to  foreclose.    Cairadine  v.  0*Ck)nnor,  21  Ala.  678. 
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months,  to  the  great  annoyance  of  the  mortgagee,  (a)  The» 
powers  are  found,  in  England,  to  be  so  convenient,  that  thej  an 
gaining  ground  very  fast  upon  the  mode  of  foreclosure  by  procee 
in  chancery.  Lord  Eldon  considered  it  to  be  an  extraordinaq 
power,  of  a  dangerous  nature,  and  one  which  was  unkno¥m  in  fas 
early  practice.  (6)  He  wcks  of  opinion,  that  the  power  ought,  fix 
greater  safety,  to  be  placed  in  a  third  person,  as  trustee  for  bofl 
parties ;  and  this  appears  to  be  still  a  practice,  (c)  though  it  i 

considered  as  rather  unnecessary  and  cumbersome.  Tb 
*  147    mortgagee  *  himself^  under  such  a  power,  becomes  a  truste 

for  tlie  surplus ;  and  if  due  notice  of  the  sale  under  the  powe 
be  not  given,  the  sale  may  be  impeached  by  bill  in  chancery,  (a 
The  title  under  the  power  from  the  mortgagee  himself  is  sufficien 
in  law,  and  the  mortgagor  will  not  be  compelled  to  join  in  the  ooi 
veyance.  (6) 

A  power  given  to  the  mortgagee  to  sell  on  default,  may  be  gi^ 
by  any  person  otherwise  competent  to  mortgage,  of  the  age  o: 
twenty-one  years,  though  formerly  in  New  York  he  was  required  t 
be  of  the  age  of  twenty-five ;  and  the  power,  before  any  proceeding 
are  had  under  it,  must  be  duly  registered  or  recorded,  (e)  Thes 
powers  fall  under  the  class  of  powers  appendant  or  annexed  to  tb 


(a)  In  Edwards  v,  Cunliffe,  1  Madd.  Ch.  287,  the  usual  order  on  foreclosure  wai 
tliat  the  mortgagor  pay  in  six  months,  or  stand  foreclosed.  This  was  afterward 
enlarged  to  six  months  more,  then  to  five,  then  to  three,  and  to  three  again. 

(6)  Roberts  v.  Bozon,  February,  1825.  The  power  to  sell  inserted  in  a  mortgage 
though  unknown  to  Lord  Eldon  in  his  early  practice,  is  of  a  more  ancient  date  tba: 
even  the  life  of  Lord  Eldon ;  for  we  find  an  instance  of  it  in  Croft  v.  Powell,  Comyi 
603.  It  was  there  insisted  to  be  a  valid  power ;  and  the  court,  without  questioniiig  it 
operation,  decided  the  cause  on  the  ground  that  the  mortgagee  had  not  conveyed  Bi 
absolute  estate  under  the  power.  Lord  Eldon's  aversion  to  innovation  has  growi 
with  his  growth,  and  breaks  out  on  every  occasion ;  but  who  does  not  revere,  even  xi 
his  errors,  the  justum  et  tenacem  propositi  virum  f 

(c)  Anon.  6  Madd.  Ch.  10. 

(a)  Ibid. 

(6)  Corder  v.  Morgan,  18  Vesey,  844.  After  a  sale  under  a  power,  the  mortgagor*! 
interest  is  divested,  and  he  becomes  a  tenant  at  sufierance.  Kinsley  v.  Ames,  2  Met* 
calf,  29. 

(c)  New  York  Revised  Statutes,  8d  edit.  vol.  ii.  645,  sees.  1,  2.  A  notice  of  all 
under  the  power  must  be  published,  at  least  once  in  each  week,  for  twelve  weeks  toe 
cessively,  in  a  county  newspaper,  and  by  affixing  the  notice,  for  the  same  period,  o 
the  court-house  door.  Ibid.  sec.  8.  In  Maine,  the  publication  is  to  be  three  week 
either  in  a  county  newspaper,  or  by  notice  on  the  party,  and  having  it  recorded.  A* 
of  Maine,  1888,  ch.  888. 
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rtatey  and  they  are  powers  coupled  with  an  interest,  and  are 
Revocable,  and  are  deemed  part  of  the  mortgage  security,  and 
rart  in  any  person^  who,  by  assignment  or  otherwise,  becomes  en- 
tided  to  the  money  secured  to  be  paid.  ((2)  But  the  power  is  not 
finable,  and  an  assignment  by  the  mortgagee  of  a  part  of  his 
intnest  in  the  mortgage  debt  and  estate,  will  not  carry  with  it  a 
oonesponding  portion  of  the  power.  (6)  There  may  be  difficult 
qoflstions  arising,  as  to  the  competency  of  persons  to  mortgage,  who 
Ittveoiily  qualified  interests  in  the  estate,  or  are  invested  with  bene- 
fioal  (HT  trust  powers.^  But  a  power  to  mortgage  includes  in  it  a 
power  to  execute  a  mortga^,  with  a  power  to  sell ;  (/)  and  the 
bitter  opinion  would  seem  to  be,  that  a  power  to  sell  for  the  pur- 
pose of  raising  money  will  imply  a  power  to  mortgage,  which-  is  a 
cimditional  sale,  and  within  the  object  of  the  power.  (^)  ^  Such 
powers  are  construed  liberally,  in  furtherance  of  the  bene- 
ficial *  object.  A  power  to  appoint  land  has  been  held  to  be  *  148 
weD  executed,  by  creating  a  charge  upon  it ;  and  a  power  to 
ehirge  will  include  a  power  to  sell,  (a)  The  case  falls  within  the 
nasoQ  and  policy  of  the  doctrine  that  a  trust  to  raise  money  out 
of  Ae  profits  of  land,  will  include  a  power  to  sell  or  mortgage ; 
ttd  such  a  construction  of  the  power  has  been  long  an  established 
prindple  in  the  courts  of  equity.  (6)  But  if  the  execution  of  a 
pcwer  be  prescribed  by  a  particular  method,  it  implies,  that  the 
OK)de  proposed  is  to  be  followed,  and  it  contains  a  negative  upon 
^^  other  mode,  (c)  ^    This  rule  more  strongly  applies  to  extend- 


(4  Borgen  v.  Bennett,  1  Caines,  1.    Wilson  v.  Troup,  2  Cowen,  195.    New  York 

^*^^  Statutca,  Tol.  i.  786,  sec.  108.    Ibid.  787,  sec.  188. 

(*)  Wilson  r.  Troup,  ub.  sup. 

if)  Wilson  r.  Troup,  7  Johns.  Ch.  26. 

is)  1  Powell  on  Mortgages,  61,  Am.  ed.  Boston,  1828. 

(«)  Roberts  v.  Dixall,  8  Eq.  Cas.  Abr.  668,  pi.  19.    Kenworthy  v.  Bate,  6  Vesey, 
T9S. 

(A)  Lingon  v,  Foley,  2  Ch.  Cas.  206.    Sheldon  v.  Dormer,  2  Vem.  810.    Trafla)rd 
«•  AihtoD,  1  P.  Wms.  416.    Allan  v.  Backhouse,  2  Yes.  &  Bea.  66. 
(e)  Irj  V,  GUbert,  2  P.  Wms.  18.    Mills  v.  Banks,  8  Ibid.  1. 


'  8m  SaUoway  v.  Strewbridge,  85  Eng.  L.  &  Eq.  447. 

'  Even  without  any  special  object  or  purpose,  the  power  to  sell  includes  the  power  to  mort^ 
f»    Sampson  v.  WlUiamson,  6  Texas,  102. 

1  An  innocent  purchaser,  under  a  power  of  sale,  is  not  affected  by  any  unrecorded  agree- 
ot  between  mortgagor  and  mortgagee.  Beatie  v.  Butler,  21  Mis.  (6  Bennett)  818.  Bonoe 
teed,  16  Barb.  (N.  T.)  847.    James  v,  StuU,  9  Id.  482. 

14* 
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ed,  than  to  restricted  executions  of  powers,  for  wnvM  maju$  in  i^ 
mmus  cantinety  and,  generally,  the  execution  of  a  power  will  b^ 
good,  though  it  £alls  short  of  the  fiill  extent  of  the  authority,  (i} 
In  respect,  howeyer,  to  the  execution  of  a  power  to  sell  contained  iff 
a  mortgage,  the  specific  directions  usually  contained  in  the  moi^ 
gage,  and  particularly  when .  they  are  the  subject  of  a  statQt9 
provision,  will  preclude  all  departure  from  those  directions,  ui& 
consequently  the  power  in  the  mortgage  to  sell  would  not  include  $l, 
power  to  lease.    It  is  declared  by  statute,  in  New  York,  tliat  wher^ 
any  formalities  are  directed  by  the  grantor  of  a  power  to  be  observed, 
in  the  execution  of  the  power,  the  observance  of  them  is  necessary^ 
and  the  intentions  of  the  grantor  as  to  the  mode,  time,  and  con- 
ditions of  its  execution,  unless  those  conditions  are  merely  uomiiiaL^ 
are  to  be  observed,  (e) 

(6.)  Mortgage  of  reversionary  terms. 

A  very  vexatious  question  has  been  agitated,  and  has  di»» 
*  149    tressed  the  English  courts  from  the  early  case  *  of  Oravem 
V.  Mattisonj  (a)  down  to  the  recent  decision  in  WinUr  ▼• 
JBoldj  (6)  as  to  the  time  at  which  money  provided  for  children's 
portions  may  be  raised  by  sale  or  mortgage  of  a  reversionary  term. 
Tlie  history  of  the  question  is  worthy  of  a  moment's  attention,  as  a 
legal  curiosity,  and  a  sample  of  the  perplexity  and  uncertainty 
which  complicated  settlements  ^^  rolled  in  tangles,''  and  subtle  dis- 
putation, and  eternal  doubts,  will  insensibly  incumber  and  oppress  a 
free  and  civilized  system  of  jurisprudence.     If  nothing  appears  to 
gainsay  it,  the  period  at  which  they  are  to  be  raised  is  presumed 
to  have  been  mtended  to  be  that  which  would  be  most  beneficial  to 


{d)  Isherwood  v.  Oldknow,  8  Maule  &  Selw.  888.    Sugden  on  Powen,  447,449,31 
London  edit. 

(«)  New  York  Revised  Statutes,  vol.  i.  786,  sees.  119, 120, 121.    A  power  of  lA 
contained  in  a  mortgage  is  held  valid  in  Missouri,  and  a  sale  hy  the  mortgagee  voder 
the  power  conveys  a  valid  title  to  the  purchaser.    Carson  *v,  Blakey,  6  Misson.  Tit 
Such  a  power  is  said  to  be  invalid  in  Virginia.    A  power  of  sale  in  a  mortgige  v 
valid,  and  tlie  proceedings  regulated  by  statute  in  New  York.    N.  Y.  R.  S.  vol.  ii.  5tt, 
and  by  statute  in  1842,  ch.  277,  §  8,  every  sale  duly  made  under  a  power  is  equivaleDK 
to  a  foreclosure  in  equity,  so  fiir  as  to  be  a  bar  to  the  mortgagor  and  his  Teprexvnr 
tives,  and  all  persons  claiming  under  him  by  any  title  subsequent  to  the  mortgage,  or 
having  any  lien  by  or  under  any  judgment  or  decree  subsequent  to  the  mortgage. 

(a)  Sir  T.  Jones,  201. 

(6)  1  Sim.  &  Stu.  507. 
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^se  for  whom  the  portions  were  provided.^    If  the  term  for  pro- 
[log  portions  ceases  to  be  contingent,  and  becomes  a  vested 
mainder  in  trustees,  to  raise  portions  out  of  the  rents  and  profits, 
ler  the  death  of  the  parents^  and  payable  to  the  daughters  coming 
\  age,  or  marriage,  a  court  of  equity  has  allowed  a  portion  to  be 
ttsed  by  sale  or  mortgage  in  the  lifetime  of  the  parents^  subject, 
nerertheless,  to  the  life-estate.    The  parent's  death  is  anticipated, 
in  order  to  make  provision  for  the  children.    The  result  of  the  very 
protracted  series  of  these  discussions  for  one  hundred  and  fifty 
years  is,  that  if  an  estate  be  settled  to  the  use  of  the  father  for  life, 
lenuunder  to  the  mother  for  life,  remainder  to  the  sons  of  the  mar- 
riage in  strict  settlement,  and,  in  default  of  such  issue,  with 
remainder  to  trustees  to  raise  portions,  and  the  mother  dies  without 
male  issue,  and  leaves  issue  female,  the  term  is  vested  in  remainder 
m  tntteeSj  and  they  may  sell  or  mortgage  such  a  reversionary  term, 
in  the  Ufetime  of  the  surviving  parent,  for  the  purpose  of  raising 
the  portions,  unless  the  contingencies  on  which  the  portions  were  to 
become  vested  had  not  happened,  or  there  was  a  manifest  intent  that 
Iheterm  should  not  be  sold  or  mortgaged  in  the  lifetime  of  the 
pwents,  nor  until  it  had  become  vested  in  the  trustees  in 
*po88ession.  (a)    The  inclination  of  the  Court  of  Chancery    *  150 
Itts  been  against  raising  portions  out  of  reversionary  terms, 
H  sale  or  mortgage,  in  the  lifetime  of  the  parent,  as  leading  to  a 
wcrifice  of  the  interest  of  the  person  in  reversion  or  remainder ; 
>Dd  modem  settlements  usually  contain  a  prohibitory  clause  against 

it.  (J) 


(a)  Sir  Joseph  Jekyll,  in  Evelyn  v.  Evelyn,  2  P.  Wms.  661.    14  Viner,  240,  pi.  11. 

{h)  See  Coote's  Treatise  on  the  Law  of  Mortgages,  147-168,  and  1  Powell  on 
wgiges,  74-100,  Boston  edit.  1828,  where  numerous  cases  on  this  question  are  col- 
^Kted ;  and  the  review  of  them  becomes  a  matter  of  astonishment,  when  we  consider 
tfaeceaseleu  litigation  which  has  vexed  the  courts  on  such  a  point.  Most  of  the  great 
imies  which  have  adorned  the  English  chancery,  from  the  reign  of  Charles  II.,  when 
he  first  abjudication  was  made,  down  to  the  present  day,  have  expressed  an  opinion, 
ftber  for  or  against  the  expediency  and  solidity  of  the  rule.  Such  a  contingent  lim- 
■lioa  to  trustees,  as  the  one  in  the  instance  cited,  would  be  too  remote,  and  void, 
dder  the  New  York  Revised  Statutes,  vol.  i.  723,  sees.  14-17 ;  but  the  great  point 
ochiog  the  power  to  sell  or  mortgage  the  remainder  to  raise  portions,  may  arise  in 
5w  York*  as  well  as  elsewhere. 


1  See  Briggs  v,  Chamberlam,  28  Eng.  L.  &  Eq.  87. 
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(^S)  Of  4fp>^  ^/  titU  dttdM. 

A  EEV>rte&g<;  Eoa  T  ari«e  in  eqixitT.  ova  of  d^  tmisK&oiis  of  die 
ykrxL^^  without  anj  deed  or  express  contna  for  duu  qiecial  pnr- 
pTise.^  I:  if  now  well  sealed  in  the  ^^f^^  I&w.  dnt  if  the  debtor 
def^js^  Lis  tide  deeds  with  a  creditor,  it  b  eridenoe  of  a  Tslid 
agreement  (or  a  mortgage^  and  amounts  to  an  eqidtable  mortgage, 
which  i«  not  within  the  operation  of  the  statute  of  bands.  The 
earliest  leading  decisicm  in  snppcHt  oX  the  doctrine  (^  eqnitaUe 
mortgages,  hj  the  deposit  of  the  muniments  of  title,  was  that  of 
JRmMsdl  V.  Bus^ellj  in  1783.  (/)  It  was  fiJlowed  by  die  dedaoa  in 
Bireh  v.  EUanuM,  (ji)  and  the  principle  declared  is.  that  the  dqtosit 

is  evidence  of  an  agreement  to  make  a  mortgage,  which  will 
*  151    be  carried  into  execution  bj  a  court  *  oX  equity^  against  the 

mortgagor,  and  all  who  claim  under  hinu  with  notice,  either 
actual  or  constructire,  of  such  deposits  having  been  made.    Lonl 
Eldon  and  Sir  William  Grant  considered  the  doctrine  as  pemidous, 
and  thej  generally  expressed  a  strong  disaf^robation  of  it,  as  break- 
ing in  upon  the  statute  of  frauds,  and  calling  upon  die  court  to 
decide,  upon  parol  evidence,  what  is  the  meaning  of  the  deposit  (tf) 
But  the  decision  in  Russell  v.  RusseU^  has  withstood  all  die  subse- 
quent assaults  upon  it,  and  the  principle  is  now  deemed  established 
in  the  English  law,  that  a  mere  deposit  of  tide  deeds  upon  aa 
a^lvance  of  money,  without  a  word  passing,  gives  an  equitable 
lien.  (J)     Tlie  decisions  on  tliis  subject  have,  however,  shown  a 
determined  disposition  to  keep  within  the  letter  of  the  precedents 


(c)  1  Bro.  C.  C.  209 

{(i)  2  Anat.  427. 

(a)  Ex  parte  Ilaigh,  11  Vesey,  403.    Norrii  ».  WUkmson,  12  Ibid.  192.    Exft^ 
IIooi>er,  19  Ibid.  477. 

(h)  Ex  parte  Whitbread,  19  Vesey,  209.  Ex  parte  Langston,  17  Vesey.  230.  I^ 
Kllenborough,  in  Doe  v.  Hawke,  2  East,  481.  Ex  parte  Kenaiogton,  2  Vesey  &  Be*. 
79.  Fector  v.  I'hilpott,  12  Price,  197.  RockweU  r.  Hobby,  2  Sandf.  Ch.  9.  In  the 
case  of  an  equitable  mortgage  given  by  the  dei>o8it  of  deeds,  the  mortgagee  is  entitW 
Vi  enforce  it  by  a  bill  and  a  decree  for  a  sale  of  the  estate ;  and  the  mortgagor  a 
allowed  six  months  to  redeem  the  deposited  deeds,  and  pigr  the  debt,  whether  ti« 
decree  be  for  a  sale  or  for  a  strict  foreclosure.  Pain  v.  Smith,  2  Myl.  &  K.  417.  I^ 
ker  V.  Ilousefield,  Ibid.  419. 

*  An  a^jnicmpnt  not  under  seal,  made  in  consideration  of  a  conveyance  of  land  to  sappwit 
the  grantor,  and  "  pledging  the  use  '*  of  the  land  for  that  purpose,  is  an  equitable  mortgage* 
Cha»e  V.  Peck,  21  N.  Y.  681 ;  and  see  Jackson  v.  Dunlap,  1  Johns.  Cas.  114.  In  re  Uowe  uA 
wife,  1  Paige,  126.    Stoddard  r.  Hart,  23  N,  Y.  666. 


• 
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and  not  to  give  the  doctrine  further  extension  ;^  and  it  is  very  clear, 
that  a  mere  parol  agreement  to  make  a  mortgage,  or  to  deposit  a 
deed  for  that  purpose,  will  not  give  any  title  in  equity.  There  must 
be  an  actual  and  bond  fide  deposit  of  all  the  title  deeds  with  the 
mortgagee  himself,  in  order  to  create  the  lien,  (c)  ^  Nor  will  such 
an  equitable  mortgage  be  of  any  avail  against  a  subsequent  mort- 
gage, duly  registered,  without  notice  of  the  deposit ;  and  if  there 
be  no  r^istry,  it  is  the  settled  English  doctrine,  that  the  mere  cir- 
cumstance of  leaving  the  title  deeds  with  the  mortgagor,  is  not,  of 
itself,  in  a  case  free  from  fraud,  sufScient  to  postpone  the  first  mort- 
gagee to  a  second,  who  takes  the  title  deeds  with  his  mortgage,  and 
idthout  notice  of  the  first  mortgage,  (d) 

(8.)  JSquUable  lien  of  vendor. 

The  vendor  of  real  estate  has  a  lien,  under  certain  circumstances, 
oa  the  estate  sold,  for  the  purchase-money.  The  vendee 
becomes^  a  trustee  to  the  vendor  for  the  *  purchase-money,  *  152 
or  80  much  as  remauis  unpaid ;  and  the  principle  is  founded 
in  natural  equity,  and  seems  to  be  inherent  in  the  English  equity 
jnrisprudence.^  The  Court  of  Chancery  will  appoint  a  receiver  in 
behalf  of  the  vendor,  if  the  vendee  has  obtained  the  property  and 
irfnaes  to  pay.  (a)  This  equitable  mortgage  will  bind  the  vendee 
>nd  his  heirs,  and  volunteers,  and  all  purchasers  from  the  ven- 


(c)  Ei  parte  Coombe,  4  Madd.  249.  Lucas  v.  Dorrien,  7  Taunt.  279.  Ex  parte 
^Wg,  9  Vcsey,  116.  Ex  parU  Bulteel,  2  Cox,  248.  Nonifl  v.  Wilkinaon,  12  Vesey, 
1^  Ex  parte  Pearse,  1  Buck.  B.  C.  626. 

(4  BeiTj  V.  Mutual  Ins.  Company,  2  Johns.  Ch.  608. 

(a)  Payne  v.  Atterbuzy,  Harr.  Ch.  (Mich.)  414. 


'  A  deposit  of  title  deeds,  as  collateral  for  money  advanced  on  a  promissory  note  on 
^■BitBd,  and  a  sabseqoent  verbal  agreement  to  execute  a  mortgage  of  the  property  comprised 
k  mdk  title  deeds,  was  held  insufficient  to  create  a  security  by  way  of  mortgage.  James  v. 
lBoB,13£og.L.&Eq.  667.    27  Id  842. 

'  It  is  a  good  equitable  mortgage  when  only  one  of  their  titie  deeds  is  deposited  by  bank- 

iBpte,  this,  however,  being  the  principal  conveyance  of  the  property,  the  other  deed  being  in 

tbe  hands  oTtheir  solicitors.    Ex  parte  Chippendale,  1  Deac.  67.    An  actual  deposit  of  the  title 

deeds  of  die  property  to  be  mortgaged  is  not  necessary  to  establish  an  equitable  mortgage  in  a 

eooft  of  equity;  an  intention  to  deposit  the  deeds  and  show  a  charge  upon  the  premises,  is  suf- 

MdtaL    Ex  parte  Edwards,  1  Deac  611.    Deposit  of  titie  deeds  by  a  bond  creditor  is  not  of 

jtaelf  sufficient  evidence  of  a  deposu  by  way  of  equitable  mortgage.    Chapman  v.  Chapman, 

Z  Eog.  L.  &  Eq.  70.    See,  also,  Adams's  £q.  3d  Am.  ed.  123. 

1  A  vendor,  who  has  conveyed  the  legal  estate  to  a  vendee,  has  no  lien  on  the  titie  deeds 
ibr  tbe  mpaid  purchase-money.    Goode  v.  Burton,  1  Wels.  H.  &  Gor.  189. 
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dee,  with  notice  of  the  existence  of  the  vendor's  equity.  Primd 
facie  the  lien  exists  without  any  special  agreement  for  that  purpose, 
and  it  remains  with  the  purchaser  to  show,  that  from  the  circum- 
stances of  the  case,  it  results  that  the  lien  was  not  intended  to  bo 
reserved,  as  by  the  taking  other  real  or  personal  security,  or  where 
the  object  of  the  sale  was  not  money,  but  some  collateral  benefit  (b) 
In  Mackreth  v.  SymnumB^  (c)  Lord  Eldon  discusses  the  subject  at 
large,  and  reviews  all  tlie  authorities ;  and  he  considers  this  doo- 
tiine  of  equitable  liens  to  have  been  borrowed  from  the  text  of  the 
civil  law ;  (d)  and  it  has  been  extensively  recognized  and  adopted 
in  the  United  States,  (e)    It  has  been  a  question  much  discussed, 


(6)  Chapman  v.  Tanner,  1  Vera.  267.  Lord  Hardwicke,  in  Walker  v,  Freswick,  I 
Vesej,  622.  Lord  Eldon,  in  Austin  v.  Halsej,  6  n)id.  488.  Sir  William  Grant,  is 
Nairn  v,  Prowse,  Ibid.  759.  Hughes  v,  Keamej,  1  Sch.  &  Lef.  182.  Meigs  9.  Dimock, 
6  Conn.  458.  Stafford  v.  Van  Rensselaer,  9  Cowen,  816.  Marsh  v.  Turner,  4  Bfisiov. 
258.  Deibler  v.  Barwick,  4  Blackfl  (Ind.)  889.  Marshall  C.  J.,  in  Baylej  v.  Qfeen- 
leaf,  7  Wheaton,  46.  Magruder  v.  Peter,  11  Gill  &  Johns.  217.  CarToQ  v.  Yaa 
Bensselaer,  Harr.  Ch.  (Mioh.)  226. 

(c)  15  Vesey,  829. 

(d)  Dig.  lib.  18,  tit  1, 1.  19. 

(e)  Cole  V.  Scott,  2  Wash.  C.  C.  141.  Coz  v,  Fenwick,  8  Bibb,  188.  Garrai  v. 
Green,  1  Johns.  Ch.  308.  Fish  v.  Howland,  1  Paige,  20.  Warner  v.  Van  Alstyne,  8 
Ibid.  518.  Bay  ley  v.  Greenleaf,  7  Wheaton,  46.  Gilman  v.  Brown,  1  Mason,  191. 
AVatson  v.  Wells,  5  Conn.  468.  Jackman  v.  Hallock,  1  Uamm.  (Ohio)  147.  Tienoan 
V.  Beam,  2  Ibid.  465.  Patterson  v.  Johnson,  7  Ibid.  226.  Eskridge  v.  M'Gure,  2 
Yerger,  84.  Sheratz  v.  Nicodemus,  7  Ibid.  9.  Wynne  v.  Alston,  1  Dev.  Eq.  (N.  C.) 
163.  Evans  v.  Goodlet,  1  Blackf.  (Ind.)  246.  Lagon  r.  Badollet,  Ibid.  416.  Via 
Doren  v.  Todd,  2  Green  (N.  J.),  897.  But  this  doctrine  of  an  equitable  hen  for  tbe 
purchase-money  has  been  judicially  declared  not  to  exist  in  Pennsylraoia,  sfter 
the  rendor  has  conveyed  the  legal  title,  as  against  a  subsequent  judgment  creditor. 
Kauffelt  t'.  Bower,  7  Serg.  &  Rawle,  64.  Semple  v.  Burd,  Ibid.  286.  Megarg«l  r- 
Saul,  3  Wharton,  19.  It  is  said,  also,  not  to  have  been  adopted  in  all  its  extent  in 
Connecticut.  Daggett  J.,  6  Conn.  464.  Church  J.,  in  17  Conn.  583,  and  it  does  not 
exist  in  Massachusetts.  Story  J.,  in  Gilman  v.  Brown,  supra;  and  has  been  exploded 
m  North  CaroUna.    Womble  v.  Battle,  3  Ired.  Eq.  182.^ 


2  It  exists  in  ArkanRas.    English  v.  Russell,  1  Hemp.  86.    In  Kentucky,  by  stitute,  the 
vendor  has  no  lien,  unless  it  is  expressly  stated  in  the  deed  what  part  of  the  cousid«ntioii 
remains  unpaid.    Chapman  v.  Stockwell,  18  B.  Mon.  (Ky.)  660.    Bums  f.  Taylor,  28  All. 
255.     So  when  a  note  is  given.     Pinchain  v.  Collard,  18  Texas,  333.    Salmon  r.  Hoffman.) 
Cal.  138.    Herbert  v.  Scofield,  1  StockU  (N.  J.)  402.    That  this  lien  is  assignable,  see  Fisher 
V.  Johnson,  5  Ind  (Porter)  492;  and  for  a  numerous  citation  of  the  later  cases  and  a  ducosaoa 
of  this  lien,  sec  Adams's  Equity,  3d  Am.  ed.  128  €i  teq.^  and  Mackreth  v.  Symmons,  1  Lttd. 
Cases  in  Eq.  241,  1st  Am.  ed.    See,  also,  Davidson  v.  Allen,  36  Miss.  419,  and  Niel  r.  Kinnev, 
11  Ohio  State,  68. 
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to  the  facts  and  circumstances  which  would  amount  to  the  taking 
of  security  from  the  vendee,  so  as  to  destroy  the  existence  of 
the  lien.  In  several  cases  *  it  is  held,  that  taking  a  bond  *  153 
firom  the  vendee,  for  the  purchase-money,  or  the  unpaid  part 
of  it,  affected  the.  vendor's  equity,  as  being  evidence  that  it  was 
waived ;  but  the  weight  of  authority,  and  the  better  opinion  is,  that 
taking  a  note,  bond,  or  covenants,  from  the  vendee,  for  the  payment 
of  the  money,  is  not  of  itself  an  act  of  waiver  of  the  lien,  for  such 
instruments  are  only  the  ordinary  evidence  of  the  debt,  (a)^ 
Taking  a  note,  bill,  or  bond,  with  distinct  security,  or  taking  dis- 
tinct security  exclusively  by  itself,  either  in  the  shape  of  real  or 
personal  property  from  the  vendee,  or  taking  the  responsibility  of  a 
tiiird  person,  is  evidence  that  the  seller  did  not  repose  upon  the 
lien,  but  upon  independent  security,  and  it  discharges  the  lien,  (i)^ 
Taking  the  deposit  of  stock  is  also  a  waiver  of  the  lien ;  ((?)  and, 
notwithstanding  the  decision  of  the  Master  of  the  Bolls,  in  Grant 
V.  MilUj  (d)  holding,  that  a  bill  of  exchange,  drawn  by  the  vendee, 
and  accepted  by  him  and  his  partner,  did  not  waive  the  lien ;  the 
sounder  doctrine,  and  the  higher  authority  is,  that  taking  the  re- 
sponsibility of  a  third  person  for  the  purchase-money,  is  taking 
security,  and  extinguishes  the  lien,  (e)  ^ 


(a)  Winter  v.  Lord  Anson,  8  Ross.  488.  Lagon  v.  Badollet,  1  Blackf.  (Ind.)  416. 
Yan  Doren  v.  Todd,  2  Green  (N.  J.),  897.  Eskridge  v,  M'Clure,  2  Yerger,  84.  Roes 
V.  WhitBon,  6  n)id.  60.  But  it  is  held,  that  the  assignment  of  the  note  given  for  the 
porchase-monej,  will  not  carry  with  it  the  vendor's  lien.  Brush  v,  Kinsley,  14 
Ohio,  20. 

(6)  Taking  a  promissory  note  with  an  endorser  is  not  a  waiver  of  the  lien. 
Hagrader  v.  Peter,  11  Gill  &  Johns.  217.  But  the  vendor's  lien  for  the  purchase- 
money  does  not  pass  to  the  assignee  of  his  note  taken  for  the  purchase-money. 
Btend  Ch.  624.  White  v.  Williams,  1  Paige,  606.  Brigg  v.  Hill,  6  Howard  (Miss.), 
862.^ 

(e)  Nairn  v.  Prowse,  6  Vesey,  769.    Lagon  v.  Badollet,  1  Blackf.  (Ind.)  416. 

{d)  2  Vesey  &  Bea.  806. 

(e)  Brown  v.  Gilman,  1  Mason,  191.    4  Wheaton,  266,  S.  C.    'V^lliams  v.  Roberts, 


1  But  where  the  vendor  has  elected  to  affirm  the  contract,  sued  on  the  note,  and  procured 
a  decree  and  sale  of  the  land,  he  cannot  again,  under  the  same  contract,  subject  it  to  sale. 
Amory  r.  Reilly,  9  Ind.  490. 

s  Walker  v.  Williams,  80  Miss.  (1  George)  166.  Shall  v.  Biscoe,  18  Ark.  142.  In  this  last 
case,  the  interesting  query  is  raised,  whether  the  vendor,  if  forced  to  pay  the  note  as  assignor, 
regains  his  lien  ? 

•  But  see  Coster  «.  Bank  of  Georgia,  24  Ala.  87;  Griggsby  v.  Hair,  26  Id.  827;  Slack  «. 
BCeLagan,  16  Dl.  242. 

*  A  special  contract  ibr  the  payment  of  purchase-money  must  be  explicit  to  deprive  a 
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It  has  also  been  decided  hj  the  Supreme  Court  of  the  United 
States,  after  a  full  examination  of  the  question,  and  npon  grounds 

that  will  probably  command  general  assent,  that  the  Tendor*! 
*  154    lien  cannot  be  retained  against  creditors  *  holding  under  t 

bofUi  fide  mortgage  or  conveyance  from  the  vendee,  nw 
against  a  subsequent  purchaser  without  notice,  (a)  ^    The  fien  will 


6  Hamm.  (Ohio)  86.  Eskridge  v.  M^Qiire,  2  Terger,  64.  Fostsr  w.  The  TnutMs  of 
the  Athensum,  8  Ala.  N.  S.  802.  In  the  Boman  law,  from  whence  the  doctrine  of  the 
vendor's  lien  is  supposed  to  be  derived,  the  absolute  property  passed  to  the  bayer,  if 
the  seller  took  another  pledge,  or  other  personal  security ;  venditK  vero  res  et  truditc 
xkon  aliter  emptori  acquimntor,  quam  si  is  venditori  pretinm  solvecit,  vei  alio  modo  ci 
Mtisfecerit,  veluH  ex  promi$9ore  atU  pignore  data.  Inst  2, 1, 41.  Hoc  nomine  fide  jusNr, 
hie  intelligi  videtur.    Vinnius  in  Inst  h.  t 

(a)  Bayley  v,  Greenlea^  7  Wheaton,  46 ;  and,  to  the  same  point,  see  Roberts  v. 
Salisbury,  3  Gill  &  Johns.  425;   Gann  v.  Chester,  6  Terger,  205.    The  opinioo  is 
Wheaton  is  decidedly  condemned  in  Twelves  v.  Williams,  8  Wharton,  498.    So,  sH 
m  Shirley  v.  Sugar  Refinery,  2  Edw.  Ch.  511,  the  Vlce-Chancellor  in  New  York  dis- 
sents from  the  opinion  of  the  Supreme  Ck>urt  of  the  United  States,  miless  the 
conveyance  or  mortgage  to  the  creditor  be  founded  upon  some  new  considentioii,  sad 
without  notice  of  the  lien ;  and  he  refers  to  the  cases  of  Grant  o.  Mills,  2  Yes.  ft  Bea. 
806,  and  of  Ex  parte  Feake,  1  Madd.  Ch.  846,  Phil.  ed.    But  those  cases  only  go  to 
estabUsh  the  position,  that  the  assignees  of  bankrupts  and  insolvents  take  the  estste 
subject  to  the  existing  equities  against  the  vendee,  and  that  they  are  in  no  better  ooo- 
dition  than  the  bankrupt  for  they  come  in  by  operation  of  law,  and  without  paying 
value.    That  point  was,  however,  not  decided  by  the  Supreme  Court    The  court  took 
a  distinction  between  an  assignment  by  a  bankrupt  nnder  the  direction  of  a  banknipt 
or  insolvent  act,  and  an  absolute  conveyance  by  the  vendee  to  bond  Jide  creditor!  u 
purchasers.    As  the  registry  of  deeds  is  the  policy  and  practice  in  this  country,  I  think 
the  decision  in  Wheaton  is  correct,  and  that  this  latent  equitable  lien  ought  not  to  pit- 
vail  over  bond  Jide  purchasers  from  the  vendee,  and  for  valuable  consideratioD,  od 
that  they  are  not  boimd  to  take  any  notice  of  this  dormant  lien,  resting  for  its  TslidUjr 
on  the  state  of  the  accounts  between  the  vendee  and  his  vendor. 


vendor  of  his  lien.  Frail  v.  Ellis,  17  Eng.  L.  &  Eq.  457.  If  the  vendee  gives  his  notti  t* 
the  vendor's  creditors  as  payment,  and  then  makes  a  mortgage  to  them,  the  vendor'i  lio 
upon  the  land  is  gone.  McClim  v.  Harris,  12  B.  Mon.  261.  If  a  part  only  of  the  parchAse- 
money  be  due,  and  the  vendor  enforce  his  lien  for  that  part,  the  Uen  is  exhausted,  and  cannot 
be  enforced  as  to  the  balance.  Codwise  v.  Taylor,  4  Snoed  (Tenn.),  346.  See,  also,  McKiIH> 
V.  McKillop,  8  Barb.  (N.  Y.)  662.  Hare  v.  Van  Heuson,  82  Id.  92.  Johnston  v.  Union  Buk, 
87  Miss.  626. 

In  Vermont,  by  Act  of  Legislature,  (Laws  of  1861,  p.  42,)  the  vendor's  lien  is  taken  vnjy 
vnless  given  by  deed. 

1  But  constructive  notice  is  sufficient    Tieman  v.  Thorman,  14  B.  Mon.  (Ken.)  277.   Bat 
the  burden  of  proof  is  on  the  vendor.    McCarty  v,  Pruett,  4  Ind.  226.    No  assi^ment  with  ot 
without  notice  can  affect  the  rights  of  the  vendor.    Truebody  v.  Jacobsou,  2  Cal.  269.   A. 
mortgage  for  an  antecedent  debt  probably  would  not  take  precedence  of  a  vendor's  hen,  (Ten 
if  taken  without  notice. 
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[irevail,  howeyer^  agdnst  a  judgment  creditor  of  ihe  vendor,  inter- 
rening  between  the  time  of  the  agreement  to  convey  and  receipt  of 
the  oonsideration-money,  and  the  actual  conveyance.^  Under  these 
circumstances,  the  vendor  is  justly  considered  in  the  light  of  a  trus- 
tee for  the  purchaser.'  But  in  that  case,  an  intervening  mortgagee 
or  purchaser,  for  a  valuable  consideration,  and  without  notice, 
woidd  be  preferred,  (5) 

U.  Qf  the  rights  of  mortgagor. 

(1.)  His  (Character  at  law. 

Upon  the  execution  of  a  mortgage,  the  legal  estate  vests  in  the 
Ddortgagee,  subject  to  be  defeated  upon  performance  of  the  con- 
lition.^   There  is  usually  in  English  mortgages  a  clause  inserted  in 


(6)  Finch  o.  Eari  of  WinchelBea^  1  P.  Wma.  277.    HoagUmd  v.  Latoorette^  1  Green, 

[%.  (N.  J.)  264.    MfMiej  v.  Donej,  7  Smedes  &  Manh.  16.    The  last  case  admitted 

t  to  be  a  weU-eatabliahed  doctrine,  that  from  the  sale  of  land,  the  yendor  becomes  a 

ivatee  of  the  title  for  the  vendee,  and  the  latter  a  trustee  of  the  purchase-money  for 

lie  Ibnner.    In  each  instance  a  lien  is  created  upon  the  estate  for  the  money.    See, 

ilM,  1  Atk.  672;  1  Paige,  129;  4  Id.  16  S.  P.    The  question,  whether  taking  a  bond 

9r  bOl  destroyed  the  lien,  has  been  quite  a  vezed  one  in  the  books.    In  Fawell  v. 

Bealia,  Amb.  724,  taking  a  bond  was  considered  to  have  destroyed  the  lien.    In  Black- 

boni  r.  Gregson,  1  Bro.  C.  C.  420, 1  Cox,  90,  S.  C,  the  question  was  raised,  and  left 

vndedded,  thdugh  Lord  Loughborough  said  he  had  a  decided  remembrance  of  a  case, 

vhere  it  was  held  that  a  lien  continued,  although  a  bond  was  given.    In  Winter  v, 

Anson,  1  Sim.  &  Sto.  484,  H  was  held,  that  there  was  no  lien  where  the  bond  was 

tdken  for  the  purchase-money,  payable  at  a  future  day,  with  interest    It  was  decided 

to  the  same  effect  in  Wragg  v.  The  Comptroller-General,  2  Desaus.  ( S.  C. )  509.   But  we 

kTe  decisions  directly  to  the  contrary  in  White  v,  Casanove,  1  Har.  &  Johns.  106, 

nd  Cox  V.  Fenwick,  8  Bibb,  188 ;  and  Mr.  Justice  Story  also  draws  a  contrary  con- 

diiiion,  in  Gilmau  v.  Brown,  1  Mason,  214 ;  and  he  considers  a  note,  bond,  or  covenant, 

ftom  the  vendee,  to  be  consistent  with  the  preservation  of  the  lien.    The  same  opinion 

k  giren  in  Kennedy  v.  Woolfolk,  8  Hayw.  199,  and  in  Fish  v,  Rowland,  1  Paige,  20, 

where  this  doctrine  of  lien  it  laid  down  with  comprehensive  accuracy  and  precision. 


*  Cske^s  Apped,  38  Penn.  St  186. 

*  When  the  grantee  gave  his  note  fbr  part  of  the  consideration,  conveyed  without  consid- 

ntfoo,  died  insolvent,  and  left  the  note  unpaid,  the  lien  was  held  good  against  the  second 

giantee.    Buiiingame  v.  Bobbins,  21  Barb.  (N.  T.)  827.    If  the  note  of  a  third  person  is  sab- 

ftitoted  for  that  of  the  vendee,  the  lien  of  the  vendor  continues.    Tieman  v.  Thurman,  14  B. 

Hon.  (Ken.)  2n. 

*  Soch  was  the  relation  of  mortgagor  and  mortgagee,  according  to  the  ancient  law,  and 
SDch  it  may  be  now  in  England  for  some  purposes.  In  New  York,  the  right  of  the  mortgagee 
to  recover  possession  by  ejectment  is  abolished  by  statute ;  and,  consistently  with  a  series  of 
idjodged  cases,  a  mortgage  cannot  be  regarded  as  any  thing  more  than  a  security  for  a  debt 
[t  is  a  chattel  interest,  and  not,  in  any  sense,  real  estate.    The  tide,  legal  as  well  as  equitable, 

TOL.  IV.  16 
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the  mortgage,  that  until  default  in  payment,  the  mortgagor  shall 
retain  possession.  This  was  a  yery  ancient  practice,  as  early  as  the 
time  of  James  the  First ;  and  if  there  be  no  such  express  agreement 

in  the  deed,  it  is  the  general  understanding  of  the  parties, 
*  155    and,  at  *  this  day,  almost  the  universal  practice,  founded  cm 

a  presumed  or  tacit  assent.  Technically  speaking,  the  mort- 
gagor has,  at  law,  only  a  mere  tenancy,  and  that  is  subject  to  the 
right  of  the  mortgagee  to  enter  immediately,  and  at  his  pleasure, 
if  there  be  no  agreement  to  the  contrary.  He  may,  at  any  time 
when  he  pleases,  and  before  a  default,  put  the  mortgagor  out  ot 
possession,  by  ejectment,  or  other  proper  suit.  This  is  the  En^Ush 
doctrine,  and  I  presume  it  prevails  very  extensively  in  the  United 
States,  (a)  The  mortgagor  cannot  be  treated  by  the  mortgagee  as 
a  trespasser,  nor  can  his  assignee,  until  the  mortgagee  has  regularly 
recovered  possession,  by  writ  of  entry  or  ejectment.  The  mortgage 
in  possession  is  considered  to  be  so  with  the  mortgagee's  assent,  and 
is  not  liable  to  be  treated  as  a  trespasser,  (i)  The  mortgagor  is 
allowed,  in  New  York,  even  to  sustain  an  action  of  trespass  against 
the  mortgagee,  or  those  claiming  under  him,  if  he  undertakes  an 
entry  while  the  mortgagor  is  in  possession,  (c)  It  was  ancientlj 
held,  that  so  long  as  the  mortgagor  remained  in  possession,  with  the 
acquiescence  of   the  mortgagee,  and  without  any  covenant  for 


(a)  Buller  J.,  in  Birch  v.  Wright,  1  Term  Rep.  878.    Rockwell  v.  Bradley,  2  Conn. 
1.    Blancy  v.  Bearce,  2  Greenl.  132.    Erskine  v,  Townsend,  2  Mass.  493.    Farsooi 
Ch.  J.,  in  NewaU  v.  Wright,  3  Ibid.  138.     Colman  v.  Packard,  16  Ibid.  89.    Simpwa 
V.  Ammona,  1  Binney,  176.   M'Call  v.  Lenox,  9  Serg.  &  Rawle,  302.   Though  I  should 
infer,  from  tlie  language  of  the  last  case  cited,  that  the  ejectment  would  not  lie  nnvX 
after  a  default*    In  Michigan,  by  statute  in  1843,  an  ejectment  wiU  not  lie  upona  mottr 
gage  until  after  a  foreclosure,  and  the  time  of  redemption  passed. 

(6)  See  tlie  opinion  of  Jackson  J.,  in  Fitchburg  Cotton  Man.  Company  v.  Melrent 
15  Mass.  268,  and  the  case  of  Wilder  v.  Houghton,  1  Pick.  87. 

(c)  Runyan  v.  Mersereau,  11  Johns.  634.    Jackson  v.  Bronson,  19  Ibid.  825.  Dick- 
enson V.  Jackson,  6  Cowen,  147. 


is  in  the  mortgagor,  and  the  mortgagee  has  a  lien  merely.    In  Kortright  v.  Cady,  21 N.  T> 
843,  the  immediate  question  was,  whether  a  tender  of  the  amount  due  upon  a  mortga^  tft<' 
it  became  due,  discharged  the  mortgage.    Held  that  it  did.    In  determining  that  questioi, 
the  legal  interests  of  mortgagor  and  mortgagee  were  fully  considered,  and  the  authorili* 
examined.    It  was  shown  that  neither  before  nor  after  the  lato  day^  so-called,  is  the  title  d 
estate  in  the  mortgagee ;  that  payment,  at  any  time,  of  the  debt  extinguishes  the  mortgage; 
and,  consequently,  that  a  tender  properly  made,  but  refused,  has  the  same  effect.    See,  abo, 
26  WendeU,  641,'  21  Id.  467;  18  Johns.  110;  11  Id.  684;  28  111.  81. 
1  Lull  V.  Matthews,  19  Yennont,  822. 
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the  purpose,  he  was  a  tenant  at  will.  ((2)    This  is  also  the  language 
Yerj  frequently  used  in  the  modern  cases;  but  its  accuracy  has 
been  questioned,  and  the  prevailing  doctrine  is,  that  he  is  not  a 
tenant  at  will,  for  no  rent  is  reserved :  and  so  long. as  he  pays  his 
interest,  he  is  not  accountable,  in  the  character  of  a  receiver, 
finr  the  *  rents.    The  contract  between  the  parties  is  for  the    *  156 
payment  of  interest,  and  not  for  the  payment  of  rent.  vHe 
18  only  a  tenant  at  will,  sub  modo.    He  is  not  entitled  to  the  emble- 
ments, as  other  tenants  at  will  are;  and  he  is  no  better  than  a 
tenant  at  sufferance,  and  is  not  entitled  to  notice  to  quit  before  an 
ejectment  can  be  maintained  against  him.  (a)     But  whatever  char- 
acter we  may  give  to  the  mortgagor  in  possession  by  sufferance  of 
the  mortgagee,  he  is  still- a  tenatd.  Qi)    He  is  a  tenant,  however, 
under  a  peculiar  relation ;  and  he  has  been  said  to  be  a  tenant  from 
year  to  year,  or  at  will,  or  at  sufferance,  or  a  q^uMi  tenant  at  suffer- 
ance, according  to  the  shifting  circumstances  of  the  case;   and 
perhaps  the  denomination  of  mortgagor  conveys  distinctly 
*  and  precisely  the  qualifications  which  belong  to  his  anoma-    *  157 
louB  character,  and  is  the  most  appropriate  term  that  can  be 
used,  (a) 


((f)  Fowselj^  V.  Blackman,  Cro.  Jac.  659. 

(a)  Keech  v.  Hall,  Doug.  21.    Mobs  v.  Gallimore,  Ibid.  279.    Boiler  J.,  in  Birch  if. 
Wright,  1  Term  Rep.  888.    Thunder  v.  Belcher,  8  East,  449.    Sir  Thomas  Plumer, 
in  Christopher  v,  Sparke,  2  Jac.  &  Walk.  284.    6  Bing.  421.    With  respect  to  notice 
^  9^%  the  American  authorities  differ.    In  Massachusetts,  Connecticut,  North  Caro- 
'^  and  Pennsjlvania,  and  probably  in  other  states,  the  English  rule  is  followed,  and 
^  notice  is  not  requisite.    Rockwell  v.  Bradley,  2  Conn.  1.    Wakeman  v.  Banks, 
^.  445.    Groton  v.  Boxborough,  6  Mass.  60.    Duncan  J.,  in  9  Serg.  &  Rawle,  811. 
Williams  r.  Bennett,  4  Ired.  122.    But  in  New  York,  by  a  series  of  decisions,  notice 
^  ^ait  was  required  before  the  mortgagor  could  be  treated  as  a  trespasser,  and  sub- 
jected to  an  action  of  ejectment    It  was  required,  on  the  groimd  of  the  privity  of 
^*^*te,  and  the  relationship  of  landlord  and  tenant,  and  which  is  a  tenancy  at  will  by 
implication ;  but  the  rule  did  not  apply  to  a  purchaser  from  the  mortgagor,  for  there 
^  privity  had  ceased.    Jackson  t>.  Laughead,  2  Johns.  75.    Jackson  v.  Fuller,  4  Ibid. 
2>V5.  Jackson  v.  Hopkins,  18  Ibid.  487.  By  the  New  York  Revised  Statutes,  vol.  ii.  312, 
MC  57,  all  this  doctrine  of  notice  is  superseded,  and  the  action  of  ejectment  itself,  by 
a  mortgagee  or  his  assigns  or  representatives,  abolished.    The  mortgagee  is  driven  to 
1^7  upon  a  special  contract  for  the  possession,  if  he  wishes  it,  or  to  the  remedy  by 
iWGclosnre  and  sale,  upon  a  de&ult ;  and  this  alteration  in  our  local  law  would  appear 
to  be  a  reasonable  provision,  and  a  desirable  improvement.    The  action  of  ejectment, 
WX  being  a  final  remedy,  is  vexatious,  and  the  possession  imder  it  terminates  naturally 
io  a  litigious  matter  of  account,  and  a  deterioration  of  the  premises. 
(6)  Patridge  v,  Bere,  6  B.  &  Aid.  604. 
(a)  Butier  J.,  in  Birch  v.  Wright,  1  Term  Rep.  888.    Sir  Thomas  Plumer,  in  Choi- 
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It  is  the  language  of  the  English  books,  that  a  mortgagor,  being 
in  the  nature  of  a  tenant  at  will,  has  no  power  to  lease  the  estate ; 
and  his  lessee  upon  entry  (but  not  the  mortgagor)  would  be  liaHc 
to  be  treated  by  the  mortgagee  as  a  trespasser,  or  disseisor,  or  lessee, 
at  his  election.    This  is  supposed  by  Mr.  Coventry  to  be  the  better 
opinion.  (6)     The  lease  of  the  mortgagor  is  said  to  amount  to  t 
disseisin  of  the  mortgagee,  which  renders  the  lessee  upon  eitiy 
a  wrong-do6r.     But  the  justice  and  good  sense  of  the  case  is,  thst 
the  assignee  of  the  mortgagor  is  no  more  a  trespasser  than  the 
mortgagor  himself;^  and  the  mortgagor  has  a  right  to  lease,  sell, 
and  in  every  respect  to  deal  with  the  mortgaged  premises  as  owner, 
so  long  as  he  is  permitted  to  remain  in  possession,  and  so  long  as  it 
is  understood  and  held,  that  every  person  taking  under  him  takes 
subject  to  all  the  rights  of  the  mortgagee,  unimpaired  and  nnrf 
fected.  (c)     Nor  is  he  liable  for  the  rents ;  and  the  mortgagee  m\m 
recover  the  possession  by  regular  entry,  by  suit,  before  he  can  treat 
the  mortgagor,  or  the  person  holding  under  him,  as  a  trespasser. 
This  is  now  the  better  and  the  more  mtelligible  American  doctrine; 
and,  in  New  York,  in  particular,  since  the  action  of  ejectment  bj 
the  mortgagee  is  abolished,  a  court  of  law  would  seem  to  have  no 
jurisdiction  over  the  mortgagee's  interest.     He  is  not  entitled  to 
the  possession,  nor  to  the  rents  and  profits ;  and  he  is  turned  over 
entirely  to  the  courts  of  equity,  (d)* 


mondelly  v.  Clinton,  2  Jac.  &  Walk.  183.    Coot©  on  the  Law  of  Mortgage,  827-S34. 
Coventry,  notes  to  1  Powell,  157,  175,  edit  Boston,  1828. 

(6)  1  PoweU,  159,  note  160-162.    See,  also,  Thunder  v.  Belcher,  8  East,  449. 

(c)  In  Chinnery  v.  Blackman,  8  Doug.  891,  Lord  Mansfield  said,  as  early  as  17S4, 
that  until  the  mortgagee  takes  possession,  the  mortgagor  is  owner  to  all  the  world.  aiK^ 
is  entitled  to  all  the  profits  made.    A  grant  by  tlie  mortgagor  of  his  equity  of  redemp- 
tion with  covenants  of  warranty,  passes  tlie  covenants  real,  annexed  to  the  conveyaoce, 
to  the  grantee.    White  v.  Whitney,  8  Metcalf,  81.    In  Evans  v,  Elliot,  9  Adol.  &  Elltf» 
842,  the  Court  of  K.  B.  was  disposed  to  qualify  the  universality  of  the  rule,  that  the 
mortgagee  might  always  treat  both  the  mortgagor  and  his  lessee  as  trespassers.   B^ 
may,  by  his  own  conduct,  preclude  himself  from  so  doing. 

{d}  Jackson  J.,  m  15  Mass.  270.    Parker  C.  J.,  1  Pick.  90.    Duncan  J.,  9  Serg. 
&  Rawle,  811.    New  York  Revised  Statutes,  vol.  ii.  812. 


^  But  a  stipulation  in  a  mortgage  of  personal  property ^  that  the  mortgagor  shall  reanain  i& 
possession  until  breach  of  condition,  is  not  assignable.    Bellune  r.  Wallace,  2  Rich.  SO. 

2  By  the  Code  of  Iowa,  sec.  1210,  it  is  provided,  that  in  the  absence  of  stipulations  to  th 
contrary,  a  mortgagor  of  real  estate  retains  the  legal  title,  and  tlie  right  to  the  posswsioa 
thereof.    In  the  case  of  personal  property,  the  mortgagee  holds  that  right. 
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)  22X9  righU  in  equity. 

i  ascending  to  the  view  of  a  mortgage  in  the  contem-  *  158 
Q  of  a  court  of  equity,  we  leave  all  these  technical 
les  and  difficulties  behind  us.  Not  only  the  original  severity 
)  common  law,  treating  the  mortgagor's  interest  as  resting 
the  exact  performance  of  a  condition,  and  holding  the  forfeit- 
r  the  breach  of  a  condition  to  be  absolute,  by  non-payment  or 
r  at  the  day,  is  entirely  relaxed ;  but  the  narrow  and  precarious 
cter  of  the  mortgagor  at  law  is  changed,  under  the  more 
igdA  and  liberal  jurisdiction  of  tlie  courts  of  equity.  Their 
nee  has  reached  the  courts  of  law,  and  the  case  of  mortgages 
\  of  the  most  splendid  instances  in  the  history  of  our  jurispru- 
I,  of  the  triumph  of  equitable  principles  over  technical  rules, 
)f  the  homage  which  those  principles  have  received  by  their 
ion  in  the  courts  of  law.  Without  any  prophetic  anticipation, 
ay  well  say,  that  "  returning  justice  lifts  aloft  her  scale."  The 
ine,  now  regarded  as  a  settled  principle,  was  laid  down  in 
eign  of  Charles  I.,  very  cautiously,  and  with  a  scrupulousness 
linion.  ^'  The  court  conceived,  as  it  was  observed  in  chancery, 
the  said  lease  being  but  a  security,  and  the  money  paid,  though 
Eit  the  day,  the  lease  ought  to  be  void  in  equity."  (a)  The 
ij  of  redemption  grew  in  time  to  be  such  a  favorite  with 
jourts  of  equity,  and  was  so  highly  cherished  and  pro- 
d,  that  it  became  a  maxim,  *  that  ^'  once  a  mortgage  *  159 
fs  a  mortgage."  The  object  of  the  rule  is  to  prevent 
ession;  and  contracts  made  with  the  mortgagor,  to  lessen, 
irrass,  or  restrain  the  right  of  redemption,  are  regarded  with 
»nsy,  and  generally  set  aside  as  dangerous  agreements,  founded 
iconscientious  advantages  assumed  over  the  necessities  of  the 
gagor.    The  doctrine  was  established  by  Lord  Nottingham,  as 


Emanuel  CoUege  v,  Erans,  1  Rep.  in  Ch.  10.  In  the  case  of  Roscarrick  v.  Bar- 
Caaes  in  Ch.  217,  Sir  Matthew  Hale,  when  chief-justice,  showed  that  he  had  not 
.bore  the  mists  and  prejudices  of  his  age  on  this  suhject,  for  he  complained  very 
\j  of  the  growth  of  equities  of  redemption,  as  having  heen  too  much  ikvore<l, 
en  carried  too  far.    In  14  Rich.  II.,  the  Parliament,  he  said,  would  not  admit 

equity  of  redemption.  B7  the  growth  of  equity,  the  heart  of  the  common 
IS  eaten  out.  He  complained  that  an  equity  of  redemption  was  transferable 
oe  to  another,  though  at  common  law  a  fcoffhient  or  fine  would  hare  extin- 
1  it ;  and  he  declared  he  would  not  fiiYor  the  equity  of  redemption  beyond 
g  precedents. 

15  ♦ 
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early  as  1681,  in  Newcomb  v.  B<mham;(a)  for,  in  that  case,  the 
mortgagor  had  covenanted,  that  if  the  lands  were  not  redeemed  in 
his  Ufetime,  they  should  never  be  redeemed ;  but  the  chancellor 
held,  tliat  the  estate  was  redeemable  by  the  heir,  notwithstanding 
the  agreement;  and  though  the  decree  in  that  case  was  subse- 
quently reversed,  it  was  upon  special  circimistances,  not  afiecting 
the  principle.  The  same  general  doctrine  was  pursued  in  Howard 
V.  Harris^  (h)  and  it  pervades  all  the  subsequent  and  modem  cases 
on  the  subject,  both  in  England  and  in  this  country,  (c) 

The  equity  doctrine  is,  that  the  mortgage  is  a  mere  security  for 
the  debt,  and  only  a  chattel  interest,  and  that  until  a  decree  of  fiiro- 
closure,  the  mortgagor  continues  the  real  owner  of  the  fee.    The 

equity  of  redemption  is  considered  to  be  the  real  and  bene- 
•160    ficial  estate,  tantamount  to  •the  fee  at  law;    and  it  is 

accordingly  held  to  be  descendible  by  inheritance,  devisable 
by  will,  and  alienable  by  deed,  precisely  as  if  it  were  an  absolate 
estate  of  inheritance  at  law.  (a)     The  courts  of  law  have,  also,  by 
a  gradual  and  almost  insensible  progress,  adopted  these  equitaUe 
views  of  tlie  subject,  which  are  founded  in  justice,  and  accord  with 
the  true  intent  and  inherent  nature  of  every  such  transaction. 
Except  as  against  the  mortgagee,  the  mortgagor,  while  in  posses- 
sion, and  before  foreclosure,  is  regarded  as  the  real  owner,  and  8 
freeholder,  with  the  civil   and  political  rights  belonging  to  that 
character;  whereas  the  mortgagee,  notwithstanding  the  form  of  the 
conveyance,  has  only  a  chattel  interest,  and  his  mortgage  is  a  mere 
security  for  a  debt.^     This  is  the  conclusion  to  be  drawn  from  a 


(a)  1  Vera.  7,  232,  and  2  Vent.  864. 

(b)  1  Vera.  190. 

(c)  In  Seton  v.  Slade,  7  Vesey,  278,  Lord  Eldon  observed,  that  the  doctrine  of  the 
court  gave  countenance  to  the  strong  declaration  of  Lord  Thurlow,  that  no  agreement 
of  the  parties  would  alter  the  right  of  redemption.    And  as  to  the  recognition  of  tlw 
doctrine  with  us,  see  Holdridge  r.  Gillespie,  2  Johns.  Ch.  30;  Clark  r.  Henry, - 
Cowen,  324;  Wilcox  v.  Morris,  1  Murphy,  117;   Perkins  v.  Drye,  3  Dana  (K«n). 
176-178.    In  Newcomb  v.  Bonham,  1  Vera.  7,  Ix)rd  Nottingham  held,  that  the  mort- 
gagee might  compel  the  mortgagor,  at  any  time,  to  redeem,  or  be  foreclosed, «» 
tliough  there  was  a  special  agreement  in  the  mortgage  that  the  mortgagor  was  to  have  hit  vkk 
lifetime  to  redeem;  but  his  successor,  on  a  rehearing,  (1  Vera.  232)  reversed  his  deciaoBi 
and  held,  that  the  party  had  his  whole  lifetime,  according  to  his  contract ;  and  this  Urt 
decree  was  affirmed  in  Parliament. 

(a)  Casborae  v.  Scarf,  1  Atk.  603.    2  Jac.  &  Walk.  190,  n.  8.  C. 

^  In  New  York,  a  mortgage  is  only  a  chme  in  action ;  and  the  only  right  the  mortgagee  bat 
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Tiew  of  the  English  and  American  authorities.  (5)  The  equity  of 
redemption  is  not  liable,  under  the  English  law,  to  sale  on  execu- 
tion as  real  estate.  (<?)  It  is  held  to  be  equitable  assets,  and  is 
marshalled  according  to  equity  principles.  (cT)  But,  in  this  coimtry, 
the  rule  has  very  extensively  prevailed,  that  an  equity  of  redemp- 
tion  was  vendible  as  real  property  on  an  execution  at* law; 
and  it  is  also  *  chargeable  with  the  dower  of  the  wife  of  the  *  161 
mortgagor,  (a)    On  the  other  hand,  the  estate  of  the  mort- 


(6)  The  King  v.  St  Michaels,  Doug.  630.    The  King  v.  Edington,  1  East,  288. 

Jackson  r.  Willard^  4  Johns.  41.    Runjan  v.  Mersereau,  11  Ibid.  684.    Huntington  v. 

Smith,  4  Conn.  286.    Willington  v.  Gale,  7  Mass.  188.    M'Call  v.  Lennox,  9  Serg.  & 

Bawle,  802.    Ford  v.  Philpot,  6  Harr.  &  Johns.  812.    Wilson  v.  Troup,  2  Ck)wen,  196. 

Eaton  V.  Whiting,  8  Pick.  484.    Blanej  v.  Bearce,  2  Greenl.  182.    The  growth  and 

eonaolidation  of  the  American  doctrine,  that  until  foreclosure  the  mortgagor  remains 

•aked  of  the  freehold,  and  that  the  mortgagee  has,  in  effect,  but  a  chattel  interest,  and 

that  it  goes  to  the  executor,  as  personal  assets,  and  though,  technically  speaking,  the 

fee  descends  to  the  heir,  jet  he  is  but  a  trustee  for  the  personal  representatives,  and 

seed  not  be  a  party  to  a  bill  by  the  executor  for  a  foreclosure,  was  fully  shown  and  ably 

iHnatnted  by  the  Chief  Justice  of  Connecticut,  in  Clark  v.  Beach,  6  Conn.  142,  and 

bgr  the  Chief  Justice  of  Maine,  in  Wilkins  v.  French,  20  Maine,  111 ;  and  by  the 

Chancellor  of  New  Jersey,  in  Kinna  v.  Smith,  2  Green,  14;  and  these  general  princi- 

pfes  were  not  questioned  by  the  courts. 

(e)  Lyster  v.  DoUand,  1  Vesey,  481.    Scott  v.  Scholey,  8  East,  467.    Metcalf  v, 
fidioley,  6  Boa.  &  Pull.  461. 

(d)  Flunket  v.  Penson,  2  Atk.  290.    4  Vesey,  486,  S.  C. 

(a)  Waters  v.  Stewart,  1  Caines,  47.  Hoburt  v.  Frisbie,  6  Conn.  692.  Ingersoll  v. 
fitwyer,  2  Pick.  276.  Ford  v,  Philpot,  5  Harr.  &  Johns.  812.  Carpenter  v.  First 
Psriih  in  Sutton,  7  Pick.  49.  Collins  v,  Gibson,  6  Vermont,  248.  M'Whorter 
».  Holing,  8  Dana  (Ken.),  849.  Fitch  v.  Pinckard,  4  Scamm.  70,  88.  In  Con- 
wcticat,  the  interest  of  a  cestui  que  trust  in  real  estate  is  subject  to  the  lien  of 
itUchment  and  the  levy  of  execution.  Davenport  v.  Lacon,  17  Conn.  278.  Hunter 
'•  Honter,  1  Walker  (Miss.),  194.  Garro  v.  Thompson,  7  Watts,  416.  Phelps  v.  But- 
ler, 2  Ohio,  878.  Bank  of  Canton  v.  Commercial  Bank,  10  Ohio,  71.  Bagley  v. 
Biiley,  16  Maine,  161.  Revised  Laws  of  Missouri,  1886,  p.  266.  1  Revised  Statutes 
^  North  Carolina,  1887,  p.  266.  But  in  Maryland,  and  in  the  Maryland  part  of  the 
I)i>trict  of  Columbia,  the  wife  of  the  mortgagor  is  not  entitied  to  dower,  nor  can 


a  tlte  land  itself,  is  to  take  possession  thereof,  with  the  assent  of  the  mortgagor,  after  the  debt 

^  become  doe  and  payable,  and  to  retain  such  poraesnion  until  the  debt  is  paid.    Waring  v. 

Saiith,  2  Barb.  Ch.  119, 136.    Befbre  entiy,  a  mortgagee's  lien  is  not  real  estate.    Dougherty 

•>  Siodall,  8  Uich,  681.    Nor  does  entry,  even  after  the  debt  is  due,  work  any  essential  change 

nt  the  relations  of  the  parties.    A  mortgagee  in  possewion  is  in  the  situation  of  a  creditor 

holding  a  {dedge  nnder  his  actual  dominion.    He  may  retain  possession  until  the  debt  is  paid. 

Bot  vhen  the  debt  is  paid,  whether  in  the  rente  and  pn^ts,  or  otherwise,  the  pledge  is  extinct, 

sod  possession  can  no  longer  be  withheld  from  the  mortgagor.    No  re-conveyance  is  neces- 

asiy,  the  tiUe  being  always  in  the  mortgagor.    Kortright  v.  Cady,  21  N.  Y.  848,  and  cases 
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gagee,  before  foreclosure,  or  at  least  before  entry,  is  not  the  subject 
of  execution,  not  even  though  there  has  been  a  default,  and  tbe 
condition  of  the  mortgage  forfeited.  (5)    The  English  policy  led  to 
an  early  adoption  of  these  just  and  reasonable  views  of  the  character 
of  a  mortgagor ;  and  it  was  settled  in  the  reign  of  Charles  U.,  that 
the  executor^  and  not  the  heir  of  the  mortgagee  in  fee,  was  entided 
to  the  mortgage-money ;   for,  as  Lord  Nottingham  observed,  tbe 
money  first  came  from  the  personal  estate,  and  the  mortgagee's 
right  to  the  land  was  only  as  a  security  for  the  money,  (e)     By  tbe 
statute  of  7  and  8  William  in.,  mortgagors  in  possession  were 
allowed  to  vote  for  members  of  Parliament. 

The  mortgagor  may  exercise  the  rights  of  an  owner  while  in  pos- 
session, provided  he  does  nothing  to  impair  the  security ;  bnt  t  , 
court  of  chancery  will  always,  on  the  application  of  the  mortgagee, 
and  with  that  object  in  view,  stay  the  commission  of  waste  hj  tbe 
process  of  injunction.  (cT)  An  action  at  law  by  the  mortgagee  will 
not  lie  for  the  commission  of  waste,  because  he  has  only  a  contin- 
gent interest ;  (e)  ^    and  yet  actions  of  trespass,  qiuxre  datum 


the  mortgager  maintain  trespass  against  the  mortgagee,  nor  is  the  equity  of  tlie 
redemption  of  the  mortgagor  liable  to  execution  at  law.  The  rules  of  tbe  oominoo 
law  are  retained.  Van  Ness  v.  Hyatt,  18  Peters,  U.  S.  294.  So  also  in  New  Yorl, 
under  the  Revised  Statutes,  vol.  ii.  868,  on  a  judgment  at  law  for  a  debt  securtd  ^ 
mortgage,  the  equity  of  redemption  cannot  be  sold  on  execution  under  that  judgneot 
The  creditor  in  that  case  must  resort  to  a  court  of  equity.  New  Hampshire  would 
appear,  however,  to  form  an  exception  to  the  general  practice  of  selling  an  equitr  of 
redemption  on  execution  at  law.  Woodbury  J.,  in  2  N.  Harap.  16.  But  that  power 
of  selling  an  equity  of  redemption  has  been  since  given  by  the  statute  of  July  8, 1822. 
9  N.  Hamp.  406. 

(6)  Jackson  v.  Willard,  4  Johns.  41.  Blanchard  v.  Colbum,  16  Mass.  845.  EatoQ 
V.  Whiting,  8  Pick.  484.  Huntington  v.  Smith,  4  Conn.  285.  Rickert  v.  Madeiit,! 
Bawle,  826.    Buck  v.  Sanders,  1  Dana  (Ken.),  188.    Glass  v.  Ellison,  9  N.  Hamp. 6^ 

(c)  Thomborough  v.  Baker,  3  Swanst.  628.    Tabor  v.  Tabor,  Ibid.  686. 

(d)  Lord  Hardwicke,  in  Robinson  v.  Litton,  8  Atk.  209.  Ibid.  728.  Brady  r.  Wil- 
dron,  2  Johns.  Ch.  148.  Cooper  v.  Davis,  16  Conn.  566.  In  England,  the  mortgag« 
out  of  possession  is  not  entitled  as  of  course  to  an  injunction  to  restrain  the  mortff^ 
from  cutting  timber.  There  must  be  a  special  case,  as  that  the  security  may  becooM 
insufficient,  before  the  court  will  interfere.    King  v.  Smith,  2  Hare  Ch.  243. 

(e)  Peterson  v.  Clark,  16  Johns,  206. 


1  In  Southworth  v.  Van  Pelt,  8  Barb.  (N.Y.)  847,  a  mortgagee,  after  forfeiture,  and  a  decw 
obtained  for  the  sale  of  the  mortgaged  premises,  was  allowed  to  maintain  an  action  (on  tht 
case  in  the  nature  of  waste)  for  waste  committed  by  the  mortgagor.    The  mortgagor  vti 
insolvent,  and  the  premises  were  esteemed  an  inadequate  security.    After  a  thorough  exam- 
ination, Mr.  J.  Mason  was  unable  to  find  any  precedent  for  the  action.    Such  an  action,  how* 
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'•€gr&,  *  by  the  mortgagee,  for  the  commission  of  waste,  by    *  162 
)8troying  timber,  or  removing  fixtures,  have  been  sustained 
jainst  the  mortgagor  in  possession,  in  those  states  where  they  have 
0  separate  equity  courts  with  the  plenary  powers  of  a  court  of 
lancery.  (a)  •  The  interference  with  the  discretion  of  the  mortga- 
yr  is  not  carried  further,  and,  in  ordinary  cases,  he  is  not  bound 
>  repair,  and  keep  the  estate  in  good  order ;  (6)  ^  and  there  is  no 
istance  in  which  a  court  of  equity  has  undertaken  to  correct  per- 
ussive  waste,  or  to  compel  the  mortgagor  to  repair ;  though  cases 
i  negligence  rapidly  impairing  the  security,  without  any  overt  act 
irhatever,  would  address  themselves  with  peculiar  force  to  the  courts 
ot  equity  in  New  York,  since  the  mortgagee  is  now  deprived  by 
ttatate  of  the  power  of  taking  the  estate  into  his  own  management. 
As  the  law  stands,  it  would  seem,  that  the  mortgagee  is  left  to  guard 
Us  pledge  against  such  contingencies,  by  his  own  provident  foresight 
and  yigilance  in  making  his  contract,  or  to  seek  for  aid  in  the 
enlarged  discretion  of  a  court  of  equity,  which  would  interfere 
for  his  indemnity  in  special  cases,  in  which  justice  manifestly  re- 
quired it. 

(3.)  His  equity  of  redemption. 

The  right  of  redemption  exists,  not  only  in  the  mortgagor  him- 
self, but  in  his  heirs  and  personal  representatives,  and  assignee,  and 


(a)  Smith  v.  Goodwin,  2  Greenl.  178.    Stowell  v.  Pike,  n)icL  887. 
(6)  Campbell  v,  Macomb,  4  Johns.  Ch.  684. 


*^*fi  H  is  believed,  invokes  no  anomalooB  principle,  nor  does  it  suggest  that  the  right  of  a 
"'"^iigee  is  any  thing  m<H%  than  a  mere  securi^  for  his  debt,  whether  considered  at  law  or  in 
^^'  It  is  sufficiently  clear  in  principle,  that  any  creditor  having  security  upon  property 
*V  toe  for  an  intentional  injury  to  such  security.  The  suit  is  in  the  nature  of  a  special  action 
^  die  case^  and  rests  upon  the  doctrine  that  for  every  legal  wrong  there  is  a  remedy.  Such 
**  sction,  in  favor  of  a  mortgagee,  was  held  to  lie,  by  the  New  York  Court  of  Appeals,  upon 
^  priociples  here  suggested.  Van  Pelt  v.  McGrow,  4  Comst  110.  An  analogous  principle 
^  Meerted  in  Manning  v.  Monaghan,  23  N.  T.  889,  in  the  case  of  a  chattel  mortgage. 

A  mortgagee  not  in  actual  possession  may,  after  condition  broken,  maintain  trespass  aga!n;tt 
^  mortgagor  for  cutting  and  carrying  to  market  timber-trees  standing  on  the  premises.  Page 
*•  Bobinjion,  10  Cnsh.  99.  So,  in  Waterman  v.  Matteson,  4  R.  I.  639,  it  was  held  that  a  mort- 
pigtt  may  maintain,  against  a  mortgagor  in  possession,  replevin  for  wood  and  timber  cut  upon 
tbe  mortgaged  estate  in  waste  of  the  same,  and  in  substantial  diminution  of  the  stipulated 
vcnrity  of  the  mortgagee. 

'  He  is  not  bound  to  rebufld  erections  destroyed  by  fire.  Reid  v.  Bank  of  Tennessee, 
Sneed  (Tenn.),  262.  If  a  mortgagor  or  his  tenant  place  fixtures  on  the  premises  mortgaged, 
!  cannot  remove  them.    Frankland  «.  Moulton,  6  Wis.  1. 
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in  every  other  person  who  has  an  interest  in,  or  a  l^al  or  equitable 
lien  upon  the  lands ;  and,  therefore,  a  tenant  in  dower,  or  jointresB, 
a  tenant  by  the  courtesy,  a  remainder-man  and  reversionor,  a  judg- 
ment creditor,  and  every  other  incumbrancer,^  unless  he  be  aa 
incimibrancer  pendente  lite^  may  redeem ;  and  the  doubts  as  to  the 


s  In  Pardee  v.  Van  Auken,  8  Baib.  (N.  Y.)  684,  the  senior  mortgagee  filed  a  IhH  to  ftn- 
close,  making  a  junior  mortgagee  a  party.     It  was  held  that  the  jnaior  mortgagee  ooaU 
maintain  a  cross  bill  to  redeem  and  compel  an  assignment  of  the  prior  mortgage.    It  is  kmnn, 
however,  to  the  axmotator,  who  was  in  the  case,  that  this  decision,  after  two  aigmnents, «« 
reversed  in  the  New  York  Court  of  Appeals.    But  in  reversing  the  judgment,  the  court  £d 
not  distinctly  pronounce  upon  the  general  question  which  the  case  was  supposed  to  iavohnii 
No  doubt  a  junior  creditor,  whether  by  judgment  or  mortgage,  has,  in  a  gteneral  sense,  As 
rig^t  of  redemption  from  a  senior  mortgage.    In  this  fonn  the  proposition  is  stated,  not  coljr 
in  the  text  but  in  other  authorities.     But  this  does  not  necessarily  mean  any  thing  wan 
than  that  the  junior  creditor  has  a  lien  on  the  equity  of  redemption.    In  oppoeation  to  tk 
ancient  strict  law  of  mortgage,  the  courts  of  equity  began  by  holding  that  the  estste  of 
the  mortgagee,  having  become  absolute  by  non-payment  at  the  day,  could  be  redeeowd 
<h)m  the  forfeiture  for  the  benefit  of  the  mortgagor.    It  was  a  just  and  necessaiy  conclBsaoo, 
that  persons  who  had  acquired  derivative  rights  or  liens  upon  the  same  land,  under  the  mort- 
gagor, should  be  entitled  to  the  benefit  of  the  same  benign  principle,  when  necessarv  for  thor 
protection.    This  conclusion  has  the  simplicity  of  an  axiom  now,  since  it  is  settled  that  the 
prior  mortgagee  has  a  security  merely,  and  not  tiie  title  or  estate.    When,  therefore,  it  is  nid 
that  a  junior  mortgagee  or  judgment  creditor  may  redeem,  the  just  meaning  of  the  propoeitioi 
is,  that  the  principle  of  redemption  exists  in  their  fiivor,  and  is  not  confined  to  the  mortgi^' 
But  when,  aud  how,  is  the  principle  to  be  asserted?    The  mortgagor,  or  he  who  has  the  titk 
and  estate,  may  always  pay  off  the  incumbrance  whenever  it  is  due.    This  is  a  necessary  iici- 
dent  of  owuerhhip.    The  same  right  exists  in  favor  of  a  person  in  possession  of  the  land  having 
an  estate  for  years  under  a  lease  from  the  mortgagor,  junior  to  the  mortgage,  where  the  oor^ 
gagee  threatens  to  foreclose,  and  a  foreclosure  would  necessarily  result  in  destmying  thfk**- 
Averill  r.  Taylor,  8  N.  Y.  44.    The  lessee  is  entitled  specifically  to  the  «se  andpoutmm  i^tbe 
land,  and  this  Ls  a  plain  reason  for  allowing  him  to  take  up  an  incumbrance,  under  which  he  >> 
liable  to  be  deprived  of  the  possession  and  use.    And  inasmuch  as  the  lessor,  in  such  a  cutj 
ought  himself  to  pay  the  mortgage,  the  leasee,  who  is  compelled  to  pay  it  to  protect  his  pos^ 
sion,  is  entitled,  on  such  payment,  to  be  subrogated  and  have  an  assignment.    AveriU  «.  Tij^ 
tupra.    But  the  situation  of  a  mere  creditor  having  a  second  lien  or  securi^  does  not  seen  to 
require  relief  in  this  form.    He  can  sell,  subject  to  the  paramount  or  senior  mortgage;  tt<i 
when,  by  such  sole,  he  has  acquired  the  estate,  he  can  pay  off  any  incumbrance  upon  it.  Aa 
outstanding  senior  mortgage  does  not  even  embarrass  the  sale  under  a  junior  one.    The  {Nff* 
chaser  can  immediately  redeem.    So,  if  the  senior  lien  be  foreclosed,  the  proceeding  is  fiff  tta 
benefit  of  all  lien-holders.     Those  who  are  junior  take  the  surplus  moneys  in  due  ordtf  ^ 
priority.    This  is  giving  full  force  to  the  principle  and  right  of  redemption.    Can,  then,* 
junior  creditor  by  mortgage  or  judgment,  arbitrarily  and  even  capriciously  compel  a  prior  oo* 
to  accept  pa\Tnent,  and  demand  of  him  an  assignment  by  way  of  subrogation  ?    The  authori- 
ties, properly  understood,  do  not  go  to  this  length.     Why  should  one  creditor  take  wn 
another  his  investment,  when  the  situation  of  neither  requires  it  to  be  done,  and  when  the 
common  debtor  may  be  willing  that  both  investments  should  stand  ?    Take  it  that  A.  and  B> 
hold  successive  mortgages,  but  B.,  who  is  jimior,  wishes  to  increase  his  investment    Caa  ha 
do  this  by  forcing  an  assignment  from  A  ?    Or,  take  it  that  B.  wishes  simply  to  recover  to 
debt,  which  is  the  only  right  possessed  by  either.    If  it  can  be  shown  that,  by  paying  th« 
mortgage  of  A.,  and  obtaining  subrogation  against  the  will  of  the  latter,  his  situation  is  un- 
proved, then  the  right  so  to  proceed  may  exist    But  can  this  be  shown? 
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^Etent  of  tiie  right  to  redeem  beyond  the  mortgagor  and  his 
xepresentatiyes  arise  only  in  courts  of  limited,  and  not  of  gen- 
eral, equity  jurisdiction.  ((?)     Lord  Hardwicke  felt  himself 
•bound  to  allow  a  prowling  assignee^ who  had  bought  in    *163- 
the  equity  of  redemption  for  an  inconsiderable  sum,  to 
redeem,  (a)  ^    But  the  redemption  must  be  of  the  entire  mortgage, 
and  not  by  parcels.*    He  who  redeems  must  pay  the  whole  debt,  and 
he  will  then  stand  in  the  place  of  the  party  whose  interest  in  the 
estate  he  discharges.  (()    If  the  judgment  creditor  seeks  to  redeem 
igaiiLBt  the  mortgagee  of  the  leasehold  estate,  he  must,  as  it  is  but 
a  chattel  interest,  have  first  sued  out  a  fieri  facias^  in  order  to 
ereate  a  lien  on  the  estate,  (c)    The  power  of  enforcing  the  right 
of  redemption  is  an  equitable  power  residing  in  the  courts  of  chan- 
cery ;  and  if  there  be  no  formal,  distinct  equity  tribunal,  the  power 
18  exercised  upon  equitable  principles  in  courts  of  law  clothed 
with  a  greater  or  less  proportion  of  equity  jurisdiction,  (d)     In 


(«)  Lord  Ch.  B.  Coxdjiib,  in  Jones  v.  Meredith,  Comyns,  670.  Bateman  v.  Bate- 
man,  Plrec  in  Ch.  198.  Sharpe  v.  Scarborough,  4  Vesej,  688.  1  Powell  on  Moitgages, 
81%  869,  til  noftf.  Giant  v.  Duane,  9  Johns.  691.  Hitt  v,  Hollidaj,  2  Utt.  832.  Smitli 
«.  Manning,  9  Mass.  422.    Bird  v.  Gardner,  10  Ibid.  864.* 

(a)  Anon.  8  Atk.  813.    A  mortgagor  may  redeem,  though  the  consideration  of  th» 
note  seemed  hj  the  mortgage  was  illegal    Cowles  v.  Raguet,  14  Ohio,  88. 

(b)  The  Master  of  the  Bolls,  in  Palk  v.  CUnton,  12  Vesej,  69.    Calkins  v.  Munsell, 
2Boot,888. 

(e)  Shirley  v.  Watts,  8  Atk.  200.    Brinckerhoff  v.  Brown,  4  Johns.  Ch.  671. 

{i\  In  New  Jersey,  Mississippi,  and  North  Carolina,  the  jurisdiction  and  proceed- 
kfi  la  chancery  are  ably  digested  by  statute  law.  Elmer's  Digest  Revised  Code 
tfHiiiiBsi^,  1824.  Beyised  Statutes  of  North  CaroUna,  1887,  yoI.  i.;  and  it  is 
voitky  of  remark,  that,  in  New  Jersey  in  particular,  there  is  less  innoyation  upon  the 
ttoiiBOQ  and  statute  law  of  the  land,  as  they  existed  at  the  Revolution,  than  in  any 
tflwr  ittte.  This  contributes  to  render  their  system  of  jurisprudence  very  intelhgi- 
lile,&iiiiliar,  and  attractive  to  persons  educated  in  the  school  of  the  common-law. 
^itttote  law  of  Biississippi,  under  the  revised  code  of  1824,  is  of  the  same  charac- 
^tttd  resembles  the  statute  law  of  New  York,  prior  to  the  memorable  revision  of 


'  See  Adams*  Equity,  8d  Am.  ed.  p.  118,  and  cases  there  cited. 

'  Hie  assignee  of  a  term  for  years  in  lands  previoasly  mortgaged  may  redeem  to  protect 

Ui  artate.    AveriU  «.  Taylor,  4  Selden,  44.    Even  a  stipalation  in  the  mortgage  that  the  mort- 

p^K^  Dpoo  fiulare  to  pay  the  debt  at  maturity,  shall  lose  his  right  to  redeem,  will  not  cut  off 

foob  right  if  the  debt  be  not  paid.    Baxter  v.  Child,  89  BCaine,  110.    See  Russell  v.  Southard, 

XI  How.  U.  8. 189,  as  to  purchase  by  mortgagee. 

*  Smith  «.  Kelley,  27  Maine,  287.    The  equity  of  a  mortgagor  is  extinguished  by  a  tale 
aod  conve3raace  made  in  aooordanoe  with  the  provisions  of  the  mortgage.    Bloom  v.  Van 
r,  16  BL  149.    See  Carter  v.  Walker,  2  Ohio  (N.  S.),  889. 
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•  164    carrying  the  right  of  redemption  into  effect,  a  *  court  ot 
equity  is  sometimes  obliged  to  marshal  the  burden  accordlPj 


1830.    In  Delaware,  South  Carolinay  Alabama,  and  MiBsissippi,  equity  |H>wen  reoc 
in,  and  are  exercised  bj,  distinct  and  independent  tribunals,  upon  the  £nghah  mode 
This  was  also  tlie  case  in  New  York,  until  1828 ;  but  the  ezchisive  jurisdiction  i 
equity  was  withdrawn  from  the  chancellor,  and  equity  powers  were,  at  that  period,  t 
the  amended  constitution  of  New  York,  partially  vested  in  the  circuit  judges,  as  yk 
chancellors,  and  in  a  special  vice-chancellor,  and  in  an  assistant  vice-chanoellor,  in  tl 
city  of  New  York ;  and  the  circuit  judges,  except  in  the  city  of  New  York,  exeidse 
in  distinct  capacities,  a  mixed  jurisdiction  of  law  and  equity.    The  same  mixed  jori 
diction  is  conferred  on  the  courts  in  Maryland  and  Virginia,  and  on  the  circuit  coui 
in  Tennessee  and  Missouri,  and  was  on  the  circuit  courts  in  Alabama,  until  the  stata 
of  January,  1889,  established  separate  courts  of  chancery,  and  detached  them  from  i 
alliance  with  the  courts  of  law.    In  Florida,  power  is  given  by  their  constitutioo  t 
the  legislature  to  detach  the  courts  of  chancery  from  the  circuit  courts,  and  to  eita 
lish  separate  courts,  with  original  equity  jurisdiction.    In  Virginia,  the  high  Court  < 
Chancery,  vrith  a  single  judge,  was  organized,  and  its  powers  and  proceedings  d 
dared  in  1791 ;  but  it  bemg  found  productive  of  great  delay,  three  superior  oour 
of  chancery,  one  for  each  great  district,  were  established  in  1802.    Revised  Code  a 
Virgmia,  vol.  i.  88, 600.    It  since  appears,  that  the  county  and  corporation  courts,  ad 
the  circuit  superior  courts,  have  chancery  as  well  as  law  powers,  and  when  sitting  m 
chancery,  they  administer  equity  according  to  the  course  of  procedure  in  the  Englisk  d» 
eery.    1  Robinson's  Practice,  86.    In  the  States  of  Vermont,  Mame,  New  Hampihire, 
Massachusetts,*  Rhode  Island,  Connecticut,  Ohio,  Indiana,  niinois,  Bfissonri,  Ken- 
tucky, North  Carolina,  Georgia,  and  Arkansas,  the  jurisdiction  of  law  and  eqnitj  m 
vested  in  the  same  tribunal ;  but  the  chancery  proceedings  are  distinct,  and  carried 
on  by  bill  and  answer,  in  the  Circuit  Court,  with  appeal  to  the  Supreme  Court.  la 
Michigan,  under  the  constitution  of  1886,  a  separate  court  of  equity  was  established, 
wih  plenary  powers  and  jurisdiction ;  and  the  chancellor  holds  liis  Court  of  Chancery 
in  the  general  circuits  in  which  the  state  is  divided,  subject  to  equity  appellate  jar* 
diction  in  the  Supreme  Court.    The  administration  of  justices  in  equity,  in  that  state, 
under  Chancellor  Famsworth  and  Chancellor  Manning,  as  reported  in  Harrington'i  i 
Walker's  Reports,  appears  to  be  enlightened  and  correct,  and  does  distinguished  honor 
to  their  state.    In  Vermont,  each  judge  of  the  Supreme  Court  is  a  chancellor,  wiih 
the  usual  chancery  powers,  within  his  judicial  district ;  and  in  Greorgia,  and  perhaps 
in  some  other  states,  cases  in  equity  are  generally  decided  by  special  juries  (Dudley 
(Geo.),  8.    R.  M.  Charlton,  184,  135,  138),  though  the  association  of  a  special  juiy 
with  the  judge  in  equity  is  held  to  be  a  matter  of  practice,  and  not  of  legal  oWigadon- 
Ibid.  184.    In  some  of  those  states,  as  in  Maine,  Massachusetts,  New  Hampshire,  wd 
Rhode  Island,  chancery  powers  are  confined  to  a  few  specified  objects,  or  assumed  in 
hard  cases  from  necessity.    In  Maine,  by  their  revised  statutes,  the  Supreme  Court 
may,  by  a  bill  in  equity,  compel  the  specific  performance  of  a  contract  in  writing. 
when  the  party  has  not  a  plain  and  adequate  remedy  at  law.    But,  with  few  excep- 
tions, the  contract  must  have  reference  to  the  realty  and  not  the  personalty.    Buwer 
V.  Bubier,  24  Maine,  42.    In  other  cases,  as  in  Georgia,  for  instance,  equity  po*«i* 
are  granted  in  all  cases  where  a  common-law  remedy  is  not  adequate ;  and  in  Indiifl*» 

8  Full  equity  powers  are  given  to  the  Supreme  Court  by  stat.  of  1867,  ch.  214.    Genl-  i** 
Mass.  ch.  118. 
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lie  equi^  of  the  different  claimants,  in  order  to  preserve  a  just 
portion  among  those  who  are  boimd  in  good  conscience  to  a 


icery  powen  are  given  not  onlj  to  the  Supreme  Court  and  to  the  circuit  courts, 
certain  chancery  powers  are  also  conferred  on  the  judges,  individuallj,  in  vacation 
u    In  Louisiana,  the  distinction  between  law  and  equity,  according  to  the  theory 
b€  English  law,  seems  to  be  entirely  unknown.    There  is  no  distinction,  in  that 
B,  in  the  proceedings,  or  between  the  law  and  equity  powers  and  jurisdiction  of 
court    16  Louis.  196.    4  Rob.  (Louis.)  82.    But  in  the  federal  courts  in  Louisiana, 
,  in  some  of  the  other  states  already  mentioned,  the  jurisdiction  of  law  and  equity 
distinctly  maintained.    In  the  province  of  Upper  Canada,  they  have  a  vice^ 
iBoeDor  exercising  the  equity  powers  of  the  Court  of  Chancery  in  England ;  and  in 
I  proTinces  of  Nova  Scotia  and  New  Brunswick,  the  masters  of  the  rolls  are,  by 
oivincial  statute,  constituted  judges  of  the  Court  of  Chancery,  and  the  responsible 
visen  of  the  chancellor  (and  the  lieutenant-governor  is  ex-officio  chancellor),  except  ■ 
I  wppeak  from  their  own  decisions.    In  the  Revised  Statute  Code  of  Connecticut, 
iblithed  in  1784,  p.  48,  and  again  in  1821,  p.  196,  the  courts  having  jurisdiction  of 
dti  in  equity  are  directed  to  proceed  according  to  the  rules  in  equity,  and  to  take 
igniiince  of  such  matters  only  wherein  adequate  remedy  cannot  be  had  in  the  ordi- 
uy  course  of  law ;  but,  under  this  general  grant,  the  equity  system  in  Connecticut 
^pean,  in  practice,  to  be  broad  and  liberal.    See  Swift's  Digest  and  Connecticut  Re- 
xti)  pauim.    In  Ohio,  the  chancery  powers  conferred  upon  the  Supreme  Court, 
id  the  courts  of  common  pleas  sitting  as  courts  of  chancery,  by  the  statutes  of  1881, 
ititled  "An  Act  directing  the  Mode  of  proceeding  in  Chancery,"  are  large  and  lib- 
^  and  would  appear  to  constitute  a  very  adequate  jurisdiction.    The  digest  in  that 
stote  of  chancery  powers  and  proceedings  is  executed  with  much  skill  and  ability. 
1»  nine  thing  may  be  said  of  the  chancery  jurisdiction  under  the  territorial  Act  of 
^icbigin,  of  April  28, 1888.    In  Massachusetts,  the  equity  powers  of  the  Supreme 
nficial  Court  are  quite  limited.    The  power  to  enforce  redemption  is  confined  to  a 
■tote  provision,  and  the  mortgagor  must  redeem  in  three  years  after  entry  by  the 
Mortgagee.    See  Erskine  v.  Townsend,  2  Mass.  498.    Kelleran  v.  Brown,  4  Ibid.  448. 
dinner  v.  Brewer,  4  Pick.  468.    Jackson  on  Real  Actions,  49.    But  in  relation  to 
"^  created  by  will,  the  courts  of  probate  and  the  Supreme  Judicial  Court  have 
'Beorrent  and  general  chancery  powers,  subject  to  appeal  from  the  first  to  the  last 
^  ftose  tribunals.    So,  the  Supreme  Judicial  Court  has  ample  equity  powers  to 
B^^  by  bill,  and  a  course  of  proceeding  in  chancery,  the  specific  performance  of 
iDtnctB  concerning  land,  as  against  heirs,  &c.    Mass.  Revised  Statutes,  1886.    Under 
^Plymouth  Colony  Laws,  the  Court  of  Aasistants  had  not  only  supreme  criminal 
od  dfil  jurisdiction  at  law,  but  such  matters  of  equity  as  could  not  be  relieved  at  law,  such 
I  the  forfeiture  of  an  obligation,  breach  of  covenants,  and  other  like  matters  of 
PPi^ent  equity.    Brigham's  edit.  1886,  p.  260.     In  Pennsylvania,  equity  powers 
•^«  been  gradually  assumed  by  their  Supreme  Court,  from  the  necessity  of  the  case, 
'^  for  the  advancement  of  justice,  with  the  aid  of  a  few  legislative  provisions, 
ne  provindal  legislature  of  Pennsylvania,  from  its  earliest  existence,  made  repeated 
'"ti  to  unite  chancery  powers  with  those  of  the  courts  of  law,  by  tiie  Acts  of  1701, 
'*0,and  1715,  but  those  Acts  were  successively  disallowed  by  the  royal  council  in 
**?iand.    The  constitution  of  1776,  and  the  Acts  under  it,  gave  to  the  cpurts  of  law 
*w  specific  equity  powers,  and  the  constitution  of  1790  continued  the  same  grant ; 
^1  under  the  latter  instrument  various  equity  powers  have  been  gradually  granted, 
VQmed  and  amalgamated  with  the  common-law  powers  of  the  courts.    Those  prin- 

VOL.  IV.  16 
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just  contribution,  and  in  order  to  prevent  one  creditor  firom  exe^ 
cising  his  election  between  different  funds  unreasonably,  and  to  the 
prejudice  of  another.    The  principle  of  equity  in  these  cases  1$ 


ciples  of  eqnit7  have  been  digested  fVom  the  Acts  of  the  legislature,  and  the  dedsioni 
of  the  Supreme  Court,  with  diligence,  ability,  and  judgment,  in  a  dear  and  neat  Uttie 
code  of  equity  law,  under  the  unpretending  title  of  "  An  Essay  on  Equity  in  Penn^ 
Tania,  by  Anthony  Lausset,  Jr.,  Student  at  Law,  1826." 

In  January,  1885,  the  commissioners  appointed  to  revise  the  drll  code  of  Penn- 
sylvania,  made  an  elaborate  report  to  the  legislature,  upon  the  administratioo  of 
justice,  in  which  they  propose  to  invest  the  Supreme  Court  and  the  several  coorti 
of  common  pleas  with  specific  but  more  enlarged  equity  powers  than  had  heretofive 
been  exercised.  They  recommended,  and  in  reference  to  the  established  juriqn* 
dence,  usages  and  practice  in  Pennsylvania,  perhaps  wisely  recommended,  not  the 
establishment  of  a  separate  Court  of  Chancery,  nor  the  union  of  a  Court  of  Chsnoeiy 
with  the  existing  courts  of  law,  but  the  incorporation  or  amalgamation,  as  heretofore^ 
of  the  peculiar  powers  kad  practice  of  chancery  with  those  of  the  common4aw  coorti 
in  the  requisite  cases,  and  with  the  adaptation  of  the  old  common-law  ibrmi  of 
proceeding  and  existing  remedies  to  new  equity  cases  and  puxpoees.  Under  thu 
recommendation,  the  legislature  of  Pennsylvania,  in  June,  1886,  gave  enlarged  equity 
powers  to  the  Supreme  Court  and  the  several  courts  of  oonunon  pleas,  and  to  be 
exercised  according  to  the  practice  in  equity,  prescribed  or  adopted  by  the  Supreme 
Court  of  the  United  States.  Again,  in  June,  1840,  the  equity  power  of  the  coorti 
was  still  f\u'ther  extended.  But  the  equity  jurisdiction  of  the  courts  is  still  only  t 
limited  and  select  portion  of  equity  power.  There  is  not  an  universal  or  even  a  gen- 
eral equity  jurisdiction  conferred  on  the  Pennsylvania  courts.  The  organization  of 
their  courts  is  ill-suited  for  such  a  purpose.  Gilder  v.  Merwin,  6  Wharton,  540, 541. 
In  New  York,  in  184G,  the  state  convention  which  revised  the  constitution  effected 
an  entire  revolution  in  the  judicial  system  of  the  state.  They  abolished  the  existiDg 
courts  of  cliancery,  the  Supreme  Court,  the  office  of  vice-chancellor,  assistant  Tio^ 
chancellor,  judge  of  the  coimty  courts,  supreme  court  commissioner,  master  in 
chancery  and  examiner  in  chancery  (Constitution  of  1846,  art.  13,  sec.  8) ;  and  as  t 
substitute  tliey  ordained  that  there  should  be  a  Supreme  Court,  having  general  juris- 
diction in  law  and  equity,  and  with  power  in  the  legislature  to  confer  equity  jurisdiction 
in  special  cases  upon  the  county  judges.  (Id.  sec.  14.)  This  was  leaving  the  organ- 
ization, powers,  proceedings,  and  practice  of  the  Supreme  Court  in  painful  difficulty 
and  uncertainty,  while  they  annihilated,  at  the  same  time,  the  well-defined  and  well- 
settled  jurisdiction  and  practice  of  the  covu-ts  of  law  and  equity  which  had  preTiously 
existed.  This  would  seem  to  be,  on  the  first  impression,  a  rash  and  unwise  innora- 
tion,  and  especially  when  we  consider  that  a  separate  equity  jurisdiction  had  been 
exercised  upon  the  English  model,  and  with  the  English  spirit  and  instruction,  from 
the  first  settlement  of  the  country,  and  had  formed  our  habits  and  shaped  our  learning, 
and  proved  to  be  eminently  propitious  to  the  growth  and  character  of  the  New  York 
jurisprudence.* 


*  In  California,  there  is  no  distinction  between  courts  of  law  and  chancery.  The  Dirtrkt 
Court  have  original,  and  the  Supremo  Court  appellate,  jurisdiction  in  law  and  equity  in  all 
civil  coses  where  thu  amount  in  dispute  exceeds  two  hundred  dollars.    The  proceedings  art 
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dear  aod  luminouB,  and  it  is  deeply  ingrafted  in  general  jurispru- 
dence, (a) 


in.  Mights  of  the  mortgagee. 

(1.)  His  right  to  the  poesessian. 

We  have  seen  that  the  mortgagee  may,  at  any  time,  enter  and 
take  possessicm  of  the  land,^  by  ejectment  or  writ  of  entry,  though 
he  cannot  make  the  mortgagor  account  for  the  past,  or  bygone 
rents,  for  he  possessed  in  his  own  right,  and  not  in  the  character  of 
receiver,  (b)  He  may,  without  suit,  obtain  possession  of  the  rents 
and  profits  from  a  lessee  existing  prior  to  the  mortgage,  on  giving 
him  notice  of  his  mortgage,  and  requiring  the  rent  to  be 
•  paid  him,  and  in  default  he  may  distrain,  (a)  The  case  of  *  165 
Moss  V.  GaUimare  applies  the  right  and  the  remedy  of  the 
mortgagee  to  the  rent  in  arrear  at  the  time  of  the  notice,  as  well  as 
to  the  rent  accruing  subsequently ;  and  that  case  was  cited,  and  the 
principle  of  it  not  questioned,  in  Alchome  v.  (romme;  (6)  though 
it  woidd  seem  to  be  now  understood  in  chancery,  that  the  mortga- 
gor is  not  accoimtable  as  receiver  for  the  rents,  and  that  the  rent 
due  prior  to  the  notice  belongs  to  the  mortgagor,  (e)    But  the  case 


(a)  Sir  William  Harbert's  case,  8  Co.  14.  1  Powell  on  Mortgages,  842,  b.  Stevens 
V.  Cooper,  1  Johns.  Ch.  425.    Scribner  v.  Hickok,  4  D^d.  530. 

(6)  Lord  Hardwicke,  in  Mead  v.  Lord  Orrery,  8  Atk.  244,  and  Higgins  v,  York 
BnOdingB  Company,  2  Atk.  107.  Parker  Ch.  J.,  in  Wilder  v.  Houghton,  1  Pick.  90. 
Howell  V,  Ripley,  10  Paige,  18. 

(a)  Moss  V.  Gallimore,  Doug.  279.    Buller  J.,  in  Birch  v.  Wright,  1  Term  Rep.  878. 

(6)  2  Bing.  54. 

(c)  Ex  parte  Wilson,  2  Yes.  &  Bea.  252.  The  mortgagee  not  in  possession  is  not 
entitled  to  the  emblements.  Toby  v.  Reed,  9  Conn.  216.  As  between  mortgagor  and 
mortgagee,  the  property  in  timber  cut  and  being  on  the  premises  is  in  the  mortgagee, 
fulyect  to  an  account.  This  is  the  rule  in  Massachusetts  and  Maine.  Gore  v.  Jenness, 
19  Maine,  53.  The  purchaser  of  mortgaged  premises  sold  on  foreclosure  is  entitled 
to  the  growing  crops.    Shepard  p.  Philbrick,  2  Denio,  174. 


the  same  in  both  law  and  equity  cases,  and  are  modelled  after  the  New  York  Code  of  Pro- 
cedure.   Laws  of  California  for  1860,  ch.  14,  §  83,  Hart's  Practice. 

In  Wisconsin,  the  circuit  courts  of  the  state  have  jurisdiction  in  cases  properly  cognizabia 
by  a  court  of  chancery,  and  the  proceedings  are  by  bill  and  answer.  Rev.  St  of  Wisconsin, 
1849,  ch.  84. 

In  Iowa,  by  the  constitution,  the  District  Court  is  a  court  of  law  and  equity,  and  the 
fia|n%me  Court  has  appellate  jurisdiction  in  all  cases  in  chancery. 

1  He  may  treat  any  person  fbund  in  possession  of  mortgaged  premises,  whose  title  is  not 
good  against  him,  as  a  wrong-doer  and  disseisor,  at  his  election.    Wheeler  v.  Bates,  1  Foster 
400. 
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of  M}88  y.  GaUimore  has  been  considered  as  good  law,  to  the  whole 
extent  of  it,  by  the  courts  of  law  in  this  country,  (d)  and  the  dis- 
tinction taken  is  between  a  lease  made  by  the  mortgagor  prior,  and 
one  made  subsequent  to  the  mortgage.  In  the  latter  case,  it  u 
admitted  that  the  mortgagee  cannot  distrain,  or  sue  for  the  rent^ 
because  there  is  no  privity  of  contract,  or  of  estate,  between  the 
mortgagee  and  tenant.  But  if  the  subsequent  tenant  attorns  to 
the  mortgagee  after  the  mortgage  has  become  forfeited,  he  then 
becomes  his  tenant,  and  is  answerable  to  him  for  the  rent.(«) 

The  statute  of  14  Geo.  n.  c.  19  expressly  admitted  of  the  attorn- 
ment of  the  tenant  (and  whether  the  tenancy  existed  before  or  after 
the  date  of  the  mortgage,  has  been  held  to  make  no  difference) 
to  the  mortgagee  after  forfeiture ;  and  this  provision  has  been 
incorporated  into  the  statute  law  of  this  country.  (/)  It  will 
depend,  therefore,  upon  the  act  of  the  tenant,  under  a 
*166  *  lease  from  the  mortgagor  subsequent  to  the  mortgage, 
whether  th^  mortgagee  can  sustain  a  suit  or  distress  for  the 
rent  prior  to  his  recovery  in  ejectment. 

In  New  York,  I  apprehend,  the  mortgagee  can  in  no  case,  without 
such  attornment,  have  any  remedy  at  law  for  the  rent,  for  he  is 
deprived  of  any  action  to  recover  the  possession ;  and  if  he  gains 
the  possession,  it  must  be  by  contract  with  the  mortgagor,  or  by  one 
with  the  tenant,  subsequent  to  the  forfeiture,  or  by  the  aid  of  a 
court  of  equity,  and  which  aid  would  be  afforded  when  the  per- 
nancy of  the  rents  and  profits  becomes  indispensable  to  the  mort- 
gagee's indemnity,  (a)  ^ 

{d)  Soudero  v.  Van  Sickle  and  Garrison,  8  HaUt.  818.  M*Kircher  v.  Hawley,  16 
Johns.  289. 

(e)  Jones  v.  Clark,  20  Johns.  51.  Magill  v.  Hinsdale,  6  Conn.  464.  It  was  held, 
in  Pope  V.  Biggs,  9  Bam.  &  Cress.  245,  that  a  mortgagee  may  entitle  himself  to  the 
rents  due  at  the  time  of  notice,  as  well  as  to  those  accruing  afterwards,  from  a  tentft 
holding  under  a  lease  from  the  mortgagor,  subsequent  to  tlie  mortgage. 

(/)  New  York  Revised  Statutes,  vol.  i.  744,  sec.  8.  New  Jersey  Revised  IaWi 
192,  17.    3  Ilalst  817. 

(a)  The  interest  of  the  mortgagee  before  foreclosure  is  not  the  subject  of  sile  on 
execution  at  law,  notwithstanding  the  debt  is  due  and  the  estate  has  become  absolute 


1  In  The  Syracuse  City  Bank  r.  Tallman,  81  Barb.  (N.  Y.)  201,  it  was  held,  upon  carefQlJwi 
accurate  consideration,  that  the  assignee  of  rent  to  accrue  upon  a  lease  was  entiilwl  therein* 
in  preference  to  a  mortgagee  subsequent  to  the  lease,  so  far  as  the  same  accrued  Iw'fow  "^ 
appointment  of  a  receiver  in  a  suit  to  foreclose  the  mortgage,  although  the  niortipiiC'f  *** 
insolvent  and  the  premises  were  an  inadequate  security.    See,  also,  11  Taige,  ou3.    u  id.  i-* 
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(mntahle  for  the  profits. 

ortgagee  obtains  possession  of  the  mortgaged  premises 
losure,*  he  will  be  accomitable  for  the  actual  receipts  of 
Cits  and  profits,  and  nothing  more,  unless  they  were 
p  lost  by  his  wilful  default,  or  gross  negligence.  (6)* 
)Ossession,  he  imposes  upon  himself  the  duty  of  a  provi- 
,  and  he  is  bound  to  recover  what  such  an  owner  would, 
able  diligence,  have  received.  (<?)  *  The  net  rents  and 
tx)  be  ascertained  after  paymeat  of  taxes  ^  and  ordinary 
1  other  expenses  of  that  character,  and  the  mortgagee  is 
larged  with  the  increased  rents  and  profits  arising  from 
my  permanent  improvements  made  by  himself,  (d)  He 
for  the  expenses  of  a  bailiff  or  receiver,  when  it  becomes 


on  p.  Willard,  4  Johns.  41.   And  see  4  Day, 285;  16  Mass.  846;  8  Pick. 

p  (Mifls.),  194,  S.  P.« 

I  Vcm.  44.*  1  Eq.  Cas.  Abr.  828,  pi.  1.    Bobertson  v.  Campbell,  2  Call, 

T  V.  Woralej,  1  Bibb,  195.    Van  Boren  v,  Olmstead,  5  Paige,  1.    Felch 

ermont,  cited  in  The  Law  Reporter  for  September,  1846. 

18  V.  Price,  1  Sim.  &  Stu.  581.    8  Powell  on  Mortgages,  949,  a,  note. 

Uiams,  12  Vesej,  498. 

Mayor  of  New  York,  10  Paige,  49. 


kurb.  (N.  T.)  188.  It  has  been  decided  in  Kentucky,  that  a  mortgage  to  a 
e  him  is.  in  effect,  a  security  for  the  debt,  and  that  the  creditor  is  entitled  to 
t    Arnold  v.  Foot,  7  B.  Mon.  66. 

to  be  otherwise  in  Florida.    Gotten  v.  Blocker,  6  Florida,  1. 
rights  and  liabilities  of  a  mortgagee  of  personal  property  in  possession,  see 
ff,  81  Maine,  104. 

nortgage  has  become  due,  if  the  mortgagor,  or  the  person  liable  for  the  debt, 
d  the  mortgaged  premises  are  insufficient  to  pay  the  debt,  the  mortgagee  will 
itled  to  the  rents  and  profits.  Astor  r.  Turner,  11  Paige,  436.  A  mortgagee  in 
argeable  with  a  reasonable  rent  as  against  a  subsequent  mortgagee,  in  asoer- 
ount  due  on  his  mortgage.  Moore  v.  De  Graw,  1  Halst.  Ch.  846.  Where  a 
\  who  had  entered  into  possession,  and  received  the  rents  and  profits  of  the 
aises,  afterwards  purchased  the  equity  of  redemption  therein,  it  was  held,  that 
(uch  purchase,  so  far  as  the  subsequent  mortgagee  was  concerned,  change  his 
untability  for  the  rents  and  profits  received  after  the  time  of  such  purchase, 
'se,  24  Conn.  1. 

.  Rowe,  2  Cal.  887.  Shaeffer  v.  Chambers,  2  Halst  Ch.  648.  He  is  accountable 
noney  received  by  him.  Larrabee  v.  Lumbert,  82  Maine,  97.  He  may  main- 
inst  a  stranger  who  cuts  trees  upon  his  premises,  and  takes  them  away;  when 
ecome^  pergonal  property,  and  for  the  asportation  trover  will  lie.  Whidden  v. 
ne,  247. 

ragee  pays  taxes  on  the  mortgaged  premises,  he  will  be  presumed  to  do  so  for 
le  security,  and  such  pa^nneut  will  confer  a  lien  on  the  land  in  favor  of  the  mort- 
tdded  to  the  mortgage  debt.    Kortright  v.  Cady,  23  Barb.  (N.  Y.)  490. 

16  • 
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proper  to  employ  one  ;  but  he  is  not  entitled  to  make  any  charge, 
by  way  of  commission,  for  his  own  tronbjie  in  managing  the  propertf 
and  collecting  and  receiving  the  rents,  (e)  ^  This  is  the  En^isli 
rule,  and  the  evident  policy  of  it  is  to  guard  against  abuse,  in  ctfa 
where  there  might  be  a  strong  temptation  to  it ;  and  the  rule  hm 
been  followed  in  New  York  and  Kentucky,  while  in  Massachusette 
a  commission  of  five  per  cent  has  been  allowed  to  the  assignee  of  i 

mortgagee  for  managing  the  estate.  (/)    The  mortgagee  in 
*  167    possession  is  *  likewise  allowed  for  necessary  expenditures, 

in  keeping  the  estate  in  repair,  and  in  defending  tiie  title; (a) 
but  there  has  been  considerable  diversity  of  opinion  on  the  question, 
whether  he  was  entitled  to  a  charge  for  beneficial  and  permaneDt 
improvements.  The  clearing  of  imcultivated  land,  though  an  im- 
provement, was  not  allowed  in  Moore  v.  Cabley  on  accoimt  of  the 
increasing  diflBculties  it  would  throw  in  the  way  of  the  ability  of 
the  debtor  to  redeem.    But  lasting  improvements  in  building  hm 


(«)  Bonithon  v.  Hockmore,  1  Vem.  816.  French  v.  Baron,  2  Atk.  120.  Godficf 
V.  Watson,  8  Ibid.  617.  Langstafib  v.  Fenwick,  10  Yesey,  405.  Daria  v.  I>eiidc7|l 
Madd.  Ch.  170.    Clark  v.  Robbins,  6  Dana  (Ken.),  850. 

(/)  Moore  v.  Cable,  1  Johns.  Ch.  885.  Breckenridge  v.  Brooks,  2  Marsh.  8S9. 
Gibson  v.  Crehore,  5  Pick.  146.  The  Massachusetts  Revised  Statutes,  in  1836,pirtJ, 
tit.  3,  c.  107,  provide,  that  after  the  breach  of  the  condition  of  the  mortgage  (rf  ral 
estate,  tlie  mortgagee  or  his  assignee  may  take  possession  peaceably,  or  he  nuf 
recover  it  by  suit;  and  that,  in  either  case,  possession  for  three  years  foreclosei  tte 
right  of  redemption.  He  may  also  enter  or  recover  possession  by  siiit  before  a  breidi 
of  the  condition,  and  the  three  years  will  not  run  except  from  the  time  of  the 
breach.  Upon  redemption  within  the  three  years,  the  mortgagee  must  account  for 
the  rents  and  profits,  and  will  be  allowed  for  the  expense  of  reasonable  repairs  ind 
improvements,  and  all  other  necessary  expenses  in  the  care  and  management  of  the  estate. 
This  would  seem  to  put  an  end  to  the  allowance  of  any  commission. 

(a)  Godfrey  v.  Watson,  3  Atk.  617.  Lord  Alvanley,  in  Hardy  v.  Rees,  4  Vefer, 
480.  Moore  v.  Cable,  1  Johns.  Ch.  385.  Saunders  v.  Frost,  6  Pick.  2-59.  The  mort- 
gagee is  bound  to  keep  the  estate  in  necessary  repair,  and  if  he  be  guilty  of  wilftl 
default  or  gross  neglect  as  to  repairs,  he  is  responsible  for  loss  and  damages  occasioned 
tliereby.i  But  he  is  not  bound  to  repair  against  the  natural  effects  of  waste  and  deaf 
from  time.  Russell  v.  Smith,  1  Anst.  96.  Hughes  v.  Williams,  12  Vesey,  ^5* 
Wragg  V.  Denham,  2  You.  &  Coll.  117,  121.  Dexter  v.  Arnold,  2  Sumner,  108.  He 
may  maintain  trespass  or  trover  for  cutting  and  carrying  away  the  timber.  Frotiiiflg* 
ham  r.  M'Kusick,  24  Maine,  403. 


7  M'Connel  v.  Holobush,  11  111.  61. 

1  And  upon  neglecting  to  render  an  accoimt  on  demand  and  claiming  more  than  is  dnetb* 
mortgagor,  the  mortgagee  is  Uable  for  costs  of  suit  to  redeem.  Sprague  v.  Graham.  36M»JJi*» 
828. 


a.]  OF  BEAL  PBOPEBTT.  18T 


testion  underwent  a  fhll  consideration  in  the  case  of  Mickles  v.  Dellave,  17  N.  T. 
there  said,  that  in  the  known  and  acknowledged  relation  of  mortgagor  and  mort- 
itter  cannot  obstxnct  the  right  of  redemption  by  charging  for  general  improvements 
It  the  consent  of  the  mortgagor.  Bnt  it  was  held  that  the  mortgagee,  having  gone 
on  under  a  defective  foreclosure  of  another  mortgage,  and  having  made  valuable 
ts  in  the  belief  that  he  was  absolute  owner,  and  his  mistake  having  been  favored 
iion  of  the  owner  to  assert  his  title  for  several  years,  such  improvements  could  be 
the  accounting  for  rents  and  profits  on  a  bill  to  redeem.  See  Gordon  v.  Lewis,  2 
1, 148.  A  mortgagee  in  possession  of  mines,  with  right  to  work  the  same,  having 
irge  sums  in  so  doing,  was  held  entitled  to  recover  not  only  the  sums,  but  in« 
n.  Norton  v.  Cooper,  39  Eng.  L.  &  ¥a\.  180.  It  was  held  in  McCarron  v.  Cassidy, 
that  a  mortgagee  in  ]K)ssest«ion,  not  having  special  authority,  will  be  allowed  for 
rements  only  as  are  absolutely  necessaxy  for  the  support  of  the  property,  and  to 
waste  and  damage. 

subject  of  allowances  to  mortgagees  in  possession,  see  the  learned  and  able  note 
ntiy,  8  Powell  on  Mortgages,  956,  note  (Q),  Rand's  ed.  See  Adams  v.  Brown,  7 
2  Daniell  Ch.  Pr.  (8d  Amer.  Ed.)  1289,  ei  aeq.  The  liability  of  a  prior  mortgagee 
1,  to  a  subsequent  mortgagee,  is  not  discharged  by  his  purchasing  the  equity. 
WTyse,  24  Conn.  1. 


owed,  in  England,  under  peculiar  circumstances ;  (6)  ■  i 

have  been  sometiipes  allowed,  and  sometimes  disallowed  ; 

>untr7.  ((?)     The  mortgagee  in  possession  holds  the  estate  | 

ies  and  obligations  analogous  in  some  respects  to  those  of  a  ! 

and  if  he  takes  the  renewal  of  a  lease,  it  is  for  the  benefit  ! 

istate,  and  not  for  his  own  benefit.     He  can  make  no  ; 
profit  out  of  the  estate,  which  he  holds  merely  for  his 


• 


m  o.  GieaTes,  1  Vern.  188.   Talbot  v,  Braddill,  Und.  188,  note.    Quurell  v. 

L  Madd.  163,  Phil,  edit    A  tenant  for  life  cannot  make  beneficial  improve- 

charge  them  on  the  inheritance.    Caldecott  v.  Brown,  2  Hare  Ch.  144.  ' 

k>nway  v.  Alexander,  7  Cranch,  218,  the  Circuit  Court  for  the  DiBtrict  of  j 

lirected  an  allowance  for  permanent  improrements ;  and,  though  the  decree  i 

^  on  appeal,  that  point  was  not  questioned.    So,  in  Ford  v.  Philpot,  5  Harr. 

.2,  a  similar  allowance  was  made  in  chancery,  and  that  point  was  untouched 

-t  of  Appeals.    In  Russell  v.  Blake,  2  Pick.  506,  it  was  said,  that  the  mort- 

d  not  be  allowed  for  making  any  thing  new,  but  only  for  keeping  the 

i  repair.    So,  in  Quin  v.  Brittain,  1  Hoff.  Ch.  868.    Clark  v.  Smith,  Sazton 

I  121.    Dougherty  v.  M'Colgan,  6  Gill  &  Johns.  276,  S.  C.    Raymond's 

lumcery  Cases,  842,  and  in  Bell  v.  Mayor  of  New  York,  10  Paige,  49,  it 

9  be  a  general  principle  in  chancery,  though  not  without  exceptions,  that  a 

in  possession  is  not  to  be  allowed  for  new  improvements.    All  the  cases 

:  the  mortgagee  is  to  be  allowed  the  expense  of  necessary  repurs,  and 

t  the  rule  is  not  inflexible,  but  it  is  subject  to  the  discretion  of  the  court, 

J  the  justice  and  equi^  arising  out  of  the  circumstances  of  each  particular 

,  on  this  subject,  Burges's  Com.  on  Colonial  and  Foreign  Laws,  vol.  ii.  206. 

Iridge  V,  Gillespie,  2  Johns.  Ch.  80.    In  England,  it  is  held,  that  the  mort- 

term  is  liable  on  the  coTenants  in  the  lease  assigned  to  him,  by  way  of 

;hough  he  has  never  been  in  possession  of  the  term,  or  taken  the  issues  and 


t 


i 
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•168    ♦(8.)   Of  registry. 

The  mortgagee's  right  depends  very  essentially  i 
re^strj  of  his  mortgage,  and  upon  the  priority  of  that 
The  policy  of  this  country  has  been  in  favor  of  the  certi 
security,  as  well  as  convenience,  of  a  registry,  both  as 
and  mortgages ;  and  by  the  statute  law  of  New  York,  ever 
ance  of  real  estate,  whether  absolutely,  or  by  way  of  mortga 
be  recorded  in  the  clerk's  office  of  the  county  in  which  the  n 
is  situated,  after  being  duly  proved  or  acknowledged,  and  • 
as  the  law  prescribes.  If  not  recorded,  it  is  void  as  aga 
subsequent  purchaser  or  mortgagee,  in  good  faith,  and  for 
ble  consideration,  of  the  same  estate,  or  any  portion  therec 
conveyance  shall  be  first  duly  recorded,  (a)  It  may  be  s 
erally,  that  this  is  the  substance  of  the  statute  law  on  the  si 
every  state  of  the  Union ;  ^  but  in  some  of  them  the  recc 
still  more  severely  enforced,  and  deeds  are  declared  void,  at 
to  all  third  persons,  unless  recorded,  (i)    If  the  question 


profits  thereof.  Williams  v.  Bosanquet,  1  Brod.  &  Bing.  288.'  But  in  Nen 
held,  that  such  a  mortgagee  is  not  liable  as  assignee  upon  the  covenants. 
Cronly,  14  Wendell,  68.  Astor  r.  Miller,  2  Paige,  68.  This  hist  decision  i 
able  to  that  of  Eaton  v.  Jacques,  Doug.  455.  By  the  Massachusetts  Keyis< 
of  1885,  part  2,  tit.  4,  c.  65,  sees.  10,  15,  the  interest  of  the  mortgagee  \ 
closure  is  deemed  personal  assets  in  the  hands  of  executors  and  adrainistr 
IS  chargeable  with  waste,  but  what  is  waste  in  respect  to  clearing  the  land 
must  depend  on  circumstances.    Givens  v.  M'Calmont,  4  Watts,  460. 

(a)  New  York  Heyised  Statutes,  vol.  i.  756,  sec.  1.  Ibid.  762,  sec.  37. 
"  purchaser,''  in  the  statute,  is  declared  to  embrace  every  mortgagee  and  hi 
A  purchaser  for  a  valuable  consideration,  within  the  moaning  of  the  regi 
one  who  has  advanced  a  new  consideration  for  the  estate  conveyed,  or  whc 
quished  some  security  for  a  preexisting  debt  due  him.  The  mere  rea 
conveyance  in  payment  of  a  preexisting  debt  is  not  sufficient  to  give  him  a 
over  a  prior  unregistered  mortgage.    Dickerson  v.  Tillinghast,  4  Paige,  2li 

(6)  In  Pennsylvartia,  no  deed  or  mortgage  is  good  unless  recorded  in 
Delaware,  no  mortgage  is  good  unless  recorded  in  twelve  months  ;  and  in 
setts,  Rhode  Island,  Connecticut,  and  some  other  states,  the  deed  does  r 
until  recorded,  except  as  between  the  parties  and  their  heirs.    In  Ohio,  dee 


*  But,  it  «eewj»,  an  equitable  mortgagee  of  a  tenn  is  not  liable  on  the  covenants 
though  he  has  taken  possession,  until  he  has  made  himself  legal  assignee.  Moore 
PhiU.  Ch.  717. 

Renewed  leases  from  churches,  and  by  the  trustees  of  charities,  will,  in  general, 
tection  of  equitable  rights,  be  treated  as  continuations  of  the  leases  renewed,  i 
180.    6  Paige,  268. 

1  It  is  80  in  Caliibmia.    Laws  of  1860,  ch.  101. 
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(tween  a  mortgagee,  and  a  subsequent  mortgagee  or  purchaser  of 
te  same  estate,  depended  entirely  upon  the  existence  and  priority 
I  the  registry,  it  would  turn  upon  a  simple  matter  of  fact  of  the 
•nest  solution,  and  it  would  undoubtedly  remove  much  opportunity 
or  litigation.^  The  French  ordinance  of  1747  allowed  to  creditors 
ind  purchasers,  having  notice  of  a  deed  containing  a  substi- 
lltioa  of  an  estate  prior  to  their  contract  or  *  purchase  of  *  169 
BiBsame,  to  object  to  the  want  of  registry  of  the  deed  accord- 
ing to  the  requisition  of  the  ordinance.  The  ordinance  was  framed 
Ij  an  illustrious  magistrate,  the  Chancellor  d' Aguesseau,  and  the 
eommentators  upon  it  laid  it  down  as  a  fixed  principle,  that  not  even 
tiie  most  actual  and  direct  notice  would  countervail  the  want  of 
ngistiration ;  so  that  if  a  person  was  a  witness,  or  even  a  party  to 
fte  deed  of  substitution,  still,  if  it  was  not  registered,  he  might 
■My  purchase  the  property  substituted,  or  lend  money  upon  a 
■wrtgage  of  it.  (a)  The  policy  of  so  rigorous  a  rule  was  to  establish 
A  dear  and  certain  standard  of  decision  for  the  case,  which  would 
be  incapable  of  vibration,  and  prevent  the  evils  of  litigation,  uncer- 
timty,  and  fraud.  But  Pothier  questions  the  wisdom  of  the  rule, 
inasmuch  as  actual  notice  supplies  the  want,  and  the  object  of  the 
wgistry.  The  principle  of  the  ordinance  has,  however,  been  con- 
tiimed,  and  applied  to  some  special  cases  in  the  Napoleon  code.  (6) 


noorded  in  six  months ;  and  an  unrecorded  deed  is  void  against  a  subsequent  pur- 
dMier  for  raluable  consideration,  without  notice  of  the  deed,  whether  the  subsequent 
M  be  or  be  not  recorded.  In  Georgia,  mortgages  of  real  and  personal  property  are 
^  be  recorded  within  three  months  from  their  date,  or  they  lose  their  preference. 
I^inoe'i  Dig.  edit  1886,  p.  165.  In  Indiana,  mortgages  must  be  recorded  or  deposited 
■tirieoord,  in  ninety  days,  and  in  Kentucky,  in  sixty  days,  to  be  valid  against  creditors. 
The  Loaiaiana  Code,  art  8817,  8888,  requires  all  mortgages,  whether  conventional, 
"pl»  or  judicial,  to  be  recorded,  and  their  effect  ceases  unless  renewed  within  ten 
TMn.  But  the  rule  does  not  apply  to  mortgages  to  which  husbands,  tutors,  and 
**ton  are  subjected  by  operation  of  law  .2 

(a)  Com.  de  1  Ord.  de  Louis  XV.,  sur  les  Substitutions,  par  M.  Furgole,  cited  by 
^-  Butler,  note  249,  sec.  11  to  Co.  Litt.  lib.  8.  Pothier,  Traits  des  Substitutions, 
•rt-isec.  6. 

(^)  Code  Civil,  No.  1071.    Le  dtfaut  de  transcription  ne  pourra  Stre  supl€€  ni  regardi 


k  homd  fidt,  assignee  of  a  mortgage  first  in  execution  and  regif^try,  without  notice  of  an 
'^'^'^^iieot  under  raal  between  the  first  and  second  mortgagees,  that  the  second  mortgage  shall 
1^  Considered  and  held  to  be  the  prior  incumbrance,  no  change  being  made  in  the  registry'  of 
^  iiiortgages,  has  an  equity  superior  to  that  of  the  second  mortgagee  under  such  an  agree- 
^t   K.  Y.  Chemical  Man.  Co.  v.  Peck,  2  Halst  Ch.  87. 
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A  more  reasonable  doctrine  prevails  in  the  English  and  American 
law ;  and  it  is  a  settled  rule,  that  if  a  subsequent  purchaser  or  mort- 
gagee, whose  deed  is  registered,  had  notice,  at  the  time  of  making 
his  contract,  of  the  prior  unregistered  deed,  he  shall  not  avail  him- 
self of  the  priority  of  his  registry  to  defeat  it ;  and  the  prior 
unregistered  deed  is  the  same  to  him  as  if  it  had  been  registered. 
His  purchase  is  justly  considered,  in  cases  where  the  conduct  of  the 
first  mortgagee  has  been  fair,  as  made  in  bad  faith ;  and  it  would 

ill  comport  with  the  honor  of  the  law,  and  the  wisdom  of 
*  170    *  the  administration  of  justice,  that  courts  should  blind  their 

eyes  to  such  fraudulent  dealing,  and  suffer  it  to  remain 
triumphant.  If  the  second  purchaser  has,  in  fact,  notice,  the  intent 
of  the  registry  is  answered  >  and  to  permit  him  to  hold  against  the 
first  purchaser  would  be  to  convert  the  statute  into  an  engine  of 
fraud.  And,  by  analogy  to  the  case  of  the  registry  acts,  it  is  setflel 
in  England,  upon  great  consideration,  that  a  purchaser  is  also  boonl 
by  notice  of  a  judgment,  though  it  be  not  docketed.  The  effect  of 
notice  equally  supplies  the  want  of  the  register  in  the  one  instance, 
and  of  the  docket  in  the  other ;  though  Lord  Eldon  seems  to  donbfc 
whether  the  rule  be  perfectly  reconcilable  to  principle,  (a)  Lord 
Hardwicke,  in  the  great  case  of  Le  Neve  v.  Le  Neve,  (6)  in  which 
the  existence  and  solidity  of  the  English  rule  are  shown  and  vindi- 
cated in  a  masterly  manner,  states  the  case  of  a  purchaser  of  land 
in  a  register  county,  employing  an  attorney  to  register  his  convey- 
ance, who  neglects  to  do  it,  and  buys  the  estate  himself,  and 
registers  his  own  conveyance,  and  he  then  significantly  asks,  shall 
this  be  allowed  to  prevail  ?  A  court  of  equity  must  have  its  moral 
sense  "  wrapped  up  in  triple  brass,"  to  be  able  to  withstand  such  aa 
appeal  to  its  justice.  The  French  code  does  not  carry  throughout 
the  principle  which  it  has  adopted ;  for  it  declares,  that  the  want  of 
a  registry  may  be  set  up  by  all  persons  interested  therein,  exceptingj 


comme  convert  par  la  connaissance  que  les  cr^cmciers  ou  lea  tiers  ticqn^reurs  pontrrtntid  (Offf 
eue  de  la  disposition  par  d  'autres  voies  que  celle  de  la  transcription.     This  regulation  ii 
almost  in  the  very  words  of  the  ordinance  respecting  French  entails,  promulg»tM 
under  the  auspices  of  Chancellor  d ' Aguesseau.    CEuvres  d  'Agueaseau,  torn,  ul  47S, 
octavo  edit. 

(a)  TunstaU  v.  Trappes,  8  Sim.  286.    Davis  v.  The  Earl  of  StraUiinore,  16  Veiey, 
941. 

(6)  8  Atk.  646.    1  Vesey,  64.    Amb.  436,  S.  C. 
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\aweverj  tha$e  who  are  charged  with  the  catuing  of  the  regutry  to  he 
made,  (e) 

*  The  statute  of  New  York  (a)  postpones  an  unregistered    *  171 

deed  or  mortgage,  only  as  against  a  subsequent  purchaser  or 

mortgagee,  m  good  faith  and  for  a  valuable  consideration;  and  this 

kte  in  the  whole  of  the  English  equity  doctrine  of  notice.*    The 

Itatate  law  of  many  of  the  otlier  states  is  not  so  latitudinary  in 

terns ;  and  deeds  not  recorded  are  declared  void  as  to  creditors  and 

nbeequent  purchasers;  and,  in  some  cases,  they  are  declared  to 

OOHTey  no  title,  or  to  be  void  as  against  all  other  persons  but  the 

gmator  and  his  heirs,  (i)    The  doctrine  of  notice,  and  its  operation 


(e)  Code  Ciril,  n.  941.  Mr.  Butler  and  Mr.  Miller  discover  a  strong  partiality  for 
fts  FrsDch  rule,  and  they  consider  the  English  doctrine  to  be  another  sample  of 
JHiidai  legislation,  such  as  the  introduction  of  common  recoveries  to  bar  entails,  and 
IksitTiTsl  of  uses  under  the  name  of  trusts ;  and  thej  insist  that  it  is  now  so  incon- 
vmiait  M  to  be  generally  lamented.  Butler's  Reminiscences,  vol.  i.  88.  Miller's 
bVibyinto  the  Civil  Law  of  Enghmd,  804.  Mr.  Humphrey,  in  his  OuUmes  of  a 
Ml,  S24,  will  not  allow  notice  of  any  kind  to  disturb  the  order  and  priority  of  regis- 
Mod,  tod  he  is  very  hostile  to  the  equity  doctrine  of  notice.  There  is  no  doubt  that 
ftt  doctrine  of  notice,  replete  as  it  is  with  nice  distinctions,  is  troublesome.  But  the 
kw  would  not  be  a  science  luminous  with  intelligence;,  humanity,  and  justice,  if  it  did 
MA  abound  in  refinements.  General  and  inflexible  rules,  without  modification  or 
tuoeptioos,  would  be  tyrannical  and  cruel,  like  the  bed  of  Procrustes,  or  the  laws  of 
Dnoo.  It  is  in  vain  to  think  of  governing  a  free  and  commercial  people,  abounding 
li  knowledge  and  wealth,  by  a  code  of  simple  and  brief  rules.  Subtlety  will  be  exerted 
to  ende  them,  and  use  them  as  instruments  to  circumvent.  The  tide  of  improvement 
*ittiiarily  carries  with  it  complicated  regulations ;  and  tnl  wants  and  vices  of  civilized 
ift|  tad  the  activity  and  resources  of  a  cultivated  intellect,  inevitably  introduce  innu- 
■»Us  refinements  in  the  dvil  law. 

(o)  Revised  Sututes,  vol.  i.  756,  sec.  1.    Ibid.  762,  sec.  88. 

(^1  The  statute  in  New  Jersey,  declaring  conveyances  and  mortgages  not  recorded 
^tt  against  subsequent  judgment  creditors,  purchasers  and  mortgagees,  limits  this 
*^  by  adding  not  having  notice  thereof,  Elmer's  Dig.  86,  87.  This  was  recognizing 
•spnidy  the  efilcacy  of  notice.    The  Revised  Statutes  of  Massachusetts,  c.  69,  sec. 


If  ajonior  mortgagee  with  notice  assign  to  one  who  has  no  notice,  and  the  assignee 
"Mord  hu  astiignment  before  the  prior  mortgage  is  recorded,  he  is  entitled  to  the  preference ; 
'^  if  1  junior  mortgagee  in  a  recorded  mortgage,  without  notice  of  a  prior  unrecorded  mort- 
C*8^  a«i^  to  another  who  has  notice,  the  assignee  will  be  entitled  to  the  preference.  Forth 
*'  Binch,  5  Denio,  187.  An  assignment  of  a  mortgage,  for  a  valuable  consideration,  is  good 
^P^  A  subsequent  bovA  fidt  purchaser  without  notice,  although  the  assignment  be  not 
watit^    Wilson  r.  KimbaU,  7  Foster,  800.    Cicotte  v.Gognier,2  Gibbs  (Mich.),881. 

tbe  holder  of  a  prior  mortgage  cannot  set  up  such  mortgage  against  his  own  mortgagee. 
WiQisnu  r.  Thorn,  11  Paige,  469.  Third  persons,  with  notice  that  a  deed  absolute  on  its  face 
was  executed  with  a  bond  of  defeasance,  are  bound  by  its  mortgage  character.    Hall  t.  Savill 
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in  faror  of  the  prior  unregistered  deed  or  mortgage,  equally  applies, 
however,  as  I  apprehend,  throughout  the  United  States ;  and  it 
everjrwhere  turns  on  a  question  of  firaud,  and  on  the  evidence 
requisite  to  infer  it.  ((?)  *  In  pursuance  of  that  principle,  and  fti 
order  to  support,  at  the  same  time,  the  policy  and  the  injunctions 

of  the  registry  acts,  in  all  tlieir  vigor  and  genuine  meaning, 
*172    implied  notice  *may  be  equally  effectual  with  direct  and 

positive  notice ;  but  then  it  must  not  be  that  notice  which  is 
barely  sufficient  to  put  a  party  upon  inquiry.^  Suspicion  of  notice 
is  not  sufficient.  The  inference  of  a  fraudulent  intent  afiecting  the 
conscience  must  be  foimded  on  clear  and  strong  circumstances,  in 
the  absence  of  actual  notice.  The  inference  must  be  necessary  and 
imquestionable.  (a)  *    Though  the  cases  use  very  strong  language 


28,  declare  that  the  conTeyance  in  fee  or  for  life,  and  no  lease  for  more  thin  KTa 
years,  shall  be  valid  against  persons  other  than  the  grantor,  his  heirs,  and  deTiMeft.aiid 
persons  having  actual  notice  thereof,  unless  recorded.  Notice  inch  as  men  nsusllfart 
upon  in  the  ordinary  aflSurs  of  life  is  sufficient.    Curtis  v.  Mundy,  8  Metctlf.  40^ 

(c)  Famsworth  v.  Childs,  4  Mass.  687.    M'Mechan  v,  Grifflng,  8  Pick.  149.  Bewtt 
V.  Wiswell,  8  Greenl.  94.    Chiles  v,  Conley,  2  Dana  (Ken.),  28.    Pike  v.  Armiftesd, 
2  Dev.  £q.  24.    Brackett  v.  Wait,  6  Vermont,  411.    Taylor  v.  M'Donald,  2  Bibb.  19. 
Newman  v.  Chapman,  2  Hand.  93.    Guerrant  v.  Anderson,  4  n>id.  206.    Jscbw  r. 
Sharp,  9  Johns.  1G4.    Jackson  v.  Burgott,  10  Ibid.  457.    Roads  v.  Symmes,  1  Eunm.. 
140.    Muse  V.  Letterman,  13  Serg.  &  Rawle,  167.    Jaques  v.  Weeks,  7  Wattt,  361 . 
Hudson  v.  Warner,  2  Harr.  &  Gill,  416.    Story  J.,  5  Mason,  169.    Planters'  Bank  r. 
Allard,  20  Martin  (Tx)ui8.),  136.    Bogcrs  v.  Jones,  8  N.  Hamp.  264.    Martin  r  S*!^* 
1  Bailey  Eq.  1.     Bush   v.  Golden,  17  Conn.  594,  603.    In  the  case  of  Righton  r- 
Righton,  1  Const.  Court  (S.*C.),  180,  it  was  said  to  be  doubtftil  whether  a  purchase «" 
with  notice  wa^s  bound  by  a  deed  unrecorded ;  but  other  cases  in  that  state  put  ibxM 
point  out  of  doubt,  and  hold  him  bound.    Forrest  v.  Warrington,  2  Desaus.251.  Tii* 
V.  Crawford,  1  M'Cord,  265.     Givens  v.  Branford,  2  Ibid.  152.    In  Dixon  r.  Doc,  ^- 
Smedes  &  Marsh.  (Miss.)  70,  it  was  held,  after  an  elaborate  discussion,  that  under  the 
Mississippi  statute,  creditors  and  mortgagees,  as  well  as  subsequent  purchasers,  were 
affected  by  notice  of  a  prior  unregistered  deed,  and  that  it  was  not  to  be  avoidetl  ^y 
them  from  the  want  of  a  registry,  if  they  had  due  notice  of  the  deed.    On  the  other 
hand,  under  tlie  registering  act  in  Ohio,  notice  of  a  prior  unrecorded  mortgape  will 
not  postpone  the  second  mortgagee,  nor  can  a  tliird  person,  advancing  monej  to 
enable  a  purchaser  to  buy,  sustain  a  claim  of  a  vendee's  lien.     Stansett  v.  Kobertt,  1-^ 
Ohio,  148. 

(a)  Lord  Ilardwicke,  in  Hine  v.  Dodd,  2  Atk  275.    Lord  Alvanley,  in  JoIlanJ  r. 


2  See,  on  this  subject,  Spofford  v.  Weston,  29  Maine,  140,  and  Wallace  v.  Crap*,  3  Sti^^ 
266.     Ant^,  vol  ii.  p.  800,  n.     Clabaugh  v.  Byerly,  7  Gill,  854. 

1  The  pendency  of  a  for«clo8ure  suit,  from  the  time  when  service  is  perfected,  is  con*tTW^^* 
notice  of  the  mortj^age,  although  not  recorded  according  to  the  requisitions  of  the  <»t«J* 
Iloole  V.  Att'y  General,  22  Ala.  190.    See  Center  v.  P.  &  M.  Bank,  22  Ala.  743. 

2  Fort  V.  Burch,  6  Barb.  (N.  Y.)  80.    In  Stowe  v.  A^eserve,  13  N.  Uamp.  46,  the  sufic»«»'7 
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fiivor  of  exjdiciiy  certain  notice,  yet  it  is  to  be  understood  a^  the 
^nifi  construction  of  the  rule  on  the  subject,  that  implied  or  pre- 
MunptiTe  notice  may  be  equivalent  to  actual  notice,  (b)    The  notice 
■nut  also  have  been  received,  or  chargeable,  when  the  mortgage  was 
•zecuted ;  for  if  a  right  had  vested  when  the  notice  of  the  prior 
vnr^istered  incumbrance  was  received,  the  mortgagee  has  then  a 
fij^t  to  try  his  speed  in  attaining  a  priority  of  registry,  (c)    As 
ODurtB  of  law  have  concurrent  jurisdiction  with  courts  of  equity,  in 
eases  of  frauds,  it  was  adjudged,  in  Jackson  v.  Burgott^  (d)  that  the 
ifnestion  of  notice,  and  of  preference  due  to  the  prior  unregistered 
deed,  by  reason  of  notice,  was  cognizable  in  a  court  of  law.    But 
m  Doe  y.  Albopj  (e)  it  was  decided,  that  the  deed  first  registered 
must  prevail  at  law,  under  the  registry  act  of  7  Anne,  c.  20,  whether 
fiiere  be  notice  or  not  notice,  and  that  the  grantee  in  the  prior  deed 
must  seek  his  relief  in  equity.     One  of  the  judges,  however,  laid 
ititts  on  the  fisust,  that  the  registry  act  declared  the  unregistered 
coaveyance  void  against  every  subsequent  purchaser  for 
•yaluable  consideration,  without  adding  bond  fde  purchaser;    *  173 
iod  as  the  statute  of  New  York  uses  the  words,  purchaser  in 
gsodfaithy  the  jurisdiction  of  the  courts  of  law  over  the  case  would 
Beem  to  remain  unaffected.    It  is  a  question  on  the  sound  interpre- 
tation of  the  registry  acts,  and  in  a  matter  of  fraud,  and  the  better 
<¥^a  is  in  fieivor  of  the  jurisdiction  of  the  courts  of  law. 


fi^bliridge,  8  Vesey,  478.  Ejrre  v.  Dolphin,  2  Ball  &  B.  801.  Jackson  v.  Elston,  12 
^^ims.  452.  Dej  v.  Dunham,  2  Johns.  Ch.  182.  M'Mechan  v.  Griffing,  8  Pick.  149. 
Jackson  p.  Giren,  8  Johns.  187, 140.  It  is  stated  by  the  A.  V.  Chancellor,  in  1  Hoff. 
^  S72;  that  the  remark  in  the  text  as  to  the  clear  and  strong  eyidence  of  notice  to  do 
*^7  the  effect  of  a  registered  deed,  is  not  accurate.  But  I  beg  leave  to  say  that  the 
^*xt  is  accurate,  both  on  grounds  of  policj  and  authority. 

(&)  8  Johns.  137.  1  Hamm.  (Ohio)  281.  Grimstone  v.  Carter,  8  Paige,  421.  But 
^^  pendens,  to  foreclose  a  mortgage  not  registered,  is  not  sufficient  to  affect  a  subse- 
f^i^t  purchaser  for  valuable  consideration,  who  has  no  actual  notice.  Newman  v, 
^^^man,  2  Rand.  98. 

c)  Cushmg  p.  Huxd,  4  Pick.  2&8. 

(d)  10  Johns.  457. 

(e)  5B.&Ald.l42. 


^  ^ociee  was  diKUflsed  at  some  length;  and  it  was  hdd,  that  a  record  of  mortgage  after  a 
^lid  attachment,  or  a  notice  receired  bj  a  creditor  after  he  has  procured  process,  and  when  he 
*  proceeding  to  attach,  is  insoffident^  whether  actoal  notice  at  such  time  would  be  soiBcient, 
^'^  left  imdecideiL 


left  undecided. 

▼OL.  IT.  17 
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A  mortgage,  not  registered,  has  preference  over  a  subsequentif 
docketed  judgment ;  ^  and  the  statutory  regulations  concerning  the 
registry  of  mortgages,  and  the  docketing  of  judgments,  do  not  reach 
the  case,  (a)  A  mortgage  unr^istered  is  still  a  valid  convejanoe, 
and  binds  the  estate,  except  as  against  subsequent  bofid  fide  pai^ 
chasers  and  mortgagees,  whose  conveyances  are  recorded.  It, 
therefore,  the  purchaser  at  the  sale  on  execution,  under  the  judgf- 

• 

ment,  has  his  deed  first  recorded,  he  will  then  gain  a  preference  bj 
means  of  the  record  over  tlie  mortgage,  and  the  question  of  right 
turns  upon  the  fact  of  priority  of  the  record  in  cases  £ree  from 
fraud.'  This  is  also  the  case  as  to  purchasers  deriving  title  respdo- 
tively  under  a  fraudulent  grantor  and  a  fraudulent  grantee,  (i) 
The  rule  in  Pennsylvania  is  difierent,  (c)  and  the  docketed  jad^ 
ment  is  preferred,  and  not  unreasonably ;  for  there  is  much  good 
sense,  as  well  as  simplicity  and  certainty,  in  the  proposition,  thit 
every  incumbrance,  whether  it  be  a  registered  deed  or  dockeled 
judgment,  should,  in  cases  free  from  fraud,  be  satisfied  accordiiig 


(a)  M.  Valctte,  Professor  of  the  Civil  Code  to  the  fiumlty  of  law  of  Ftris,  diiewii 
elaborately,  the  question  whether  a  subsequent  judgment  against  the  debtor  wiU  i^jfr- 
riouslj  affect  a  prior  mortgage ;  and  he  concludes,  rery  dearly,  that  it  will  noC|  ddier 
by  the  Roman  or  French  law,  for  the  judgment  is  res  inter  alios  acta.  See  a  transbtko 
of  that  discussion  taken  from  the  Revue  de  Droit  Franfois  et  Etranger,  of  Jan.  7,  ISlt, 
in  the  American  Law  Magazine  for  July,  1844. 

(6)  Jackson  v.  Dubois,  4  Johns.  216.  Jackson  v.  Terry,  18  Ibid.  471.  Jacksoo  v- 
Town,  4  Cowen,  599.  Ash  v.  Ash,  1  Bay,  304.  Ash  v.  Livingston,  2  Ibid.  80.  Pen- 
man v.  Hart,  Ibid.  251.  Hampton  r.  Levy,  1  M'Cord  Ch.  107.  The  rule  remaim  the 
same  since  the  New  York  Revised  Statutes.  Schmidt  v.  Hoyt,  1  £dw.  Ch.  662. 
Ledyard  v.  Butler,  9  Paige,  132. 

(c)  Semple  v.  Burd,  7  Serg.  &  Rawle,  286.  Friedley  v.  Hamilton,  17  IbkL  70- 
Jaques  v.  Weeks,  7  Watts,  261.  So  in  North  Carolina,  a  judgment  creditor  is  pre- 
ferred to  a  prior  unregistered  mortgage,  and  is  not  affected  by  notice  of  it  Daridioo 
V.  Cowan,  1  Dev.  £q.  470.  Same  law  in  Ohio,  Bank  of  Cleveland  v.  Storgei,  ^ 
M'Lean,  341.8 


1  And  over  a  subsequent  assignment,  although  the  assignment  is  first  recorded.    Wydoff 
V.  Remsen,  11  Paige,  664. 

3  But  the  second  recorded  mortgage  does  not  avoid  the  prior  unrecorded  mortgage,  udt 
time  prior  to  the  execution  of  the  recorded  mortgage;  and  rights  acquired  by  the  holder  of  ^ 
unrecorded  mortgage,  previous  to  such  time,  will  not  be  defeated.    Strong  v.  Dollner,  S  Saadt 
(N.  Y.)  444.    Notice  by  the  holder  of  an  unrecorded  mortgage  of  its  exist«nce  at  a  shenlTi 
sale  upon  a  judgment,  does  not  bind  the  mortgaged  ^tate  in  the  hands  of  a  parchaeet  at 
that  sale.    Uhler  v.  Hutchinson,  28  Penn.  St.  110. 

8  The  mortgage  takes  effect  on  delivery  to  the  recorder  for  record.    Tousley  r.  Tooalej,  6 
Ohio  (N.  S.),  78. 
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>  the  priority  of  the  lien  upon  the  record,  which  is  open  for  public 
ispection.^    In  one  instance,  a  mortgage  will  have  preference  over 

prior  docketed  judgment,  and  that  is  the  case  of  a  sale  and  con- 
eyance  of  land,  and  a  mortgage  taken  at  the  same  time,  in  return, 

>  secure  the  payment  of  the  purchase-money.    The  deed  and  the 
KHrtgage  are  considered  as  parts  of  the  same  contract,  and 
onstituting  *  one  act ;  and  justice  and  policy  equally  require    *  174 
bat  no  prior  judgment  against  the  mortgagor  should  inter- 

Bue,  and  attach  upon  the  land,  during  the  transitory  seisin,  to  the 
ncqudice  of  the  mortgage.  This  sound  doctrine  is,  for  greater 
certainly,  made  a  statute  provision  in  New  York,  (a) 

Thei^  has  been  much  discussion  on  the  question  whether  the 
xepstry  be,  of  itself,  in  equity,  constructive  notice  to  subsequent 
{fuichasers  and  mortgagees.    The  weight  of  authority  in  the  English 
Vtxto,  and  Mr.  €oote  says  the  weight  of  principle  also,  are  against 
ikoGoe  founded  on  the  mere  registration  of  a  deed;  and  Lord 
ledesdale  thought,  that  if  the  record  was  held  to  be  notice,  it 
vottld  be  very  inconvenient,  for  the  principle  would  have  to  be  ear- 
ned to  the  extent  of  holding  It  notice  of  the  entire  contents  of  the 
deed,  and  to  be  notice  whether  the  deed  was  duly  or  authorizedly 
iworded  or  not.  (6)    But  Lord  Camden  was  evidently  of  a  different 
cpnion,  though  he  held  himself  boimd  by  precedents  to  consider 
fte  registry  not  notice,  (c)    Li  this  country  the  registry  of  the  deed 
18  held  to  be  constructive  notice  of  it  to  subsequent  purchasers  and 
mortgagees ;  (d)  but  we  do  not  carry  the  rule  to  the  extent  appre- 


(a)  New  York  ReriBed  Statutes,  vol.  i.  749,  sec.  6. 

(&)  Latouche  v.  Donsaiij,  1  Sch.  &  Lef.  157.  Bushnell  v.  Bushnell,  Bid.  90.  See, 
^>  the  opinion  of  Sergeant  Hill,  in  4  Mad.  Ch.  286,  note. 

(0  Horecock  v.  Dickins,  Amb.  678. 

(<0  Johnson  v.  Stagg,  2  Johns.  610.  Frost  v.  Beekman,  1  Johns.  Ch.  298.  18 
'ohm.  M4,  S.  C.  Peters  v.  Goodrich,  8  Conn.  146.  Hughes  v.  Edwards,  9  W^eaton, 
^'  Thayer  r.  Cramer,  1  M'Cord  Ch.  895.  Eyans  v.  Jones,  1  Yeates,  174.  Shaw 
^  I'oor,  6  Pick.  86.  Lasselle  v.  Barnett,  1  Blackf.  (Ind.)  150.  Plume  v.  Bone,  1 
Owen  (N.  J.),  68.  N.  Y.  Revised  Statutes,  vol.  i.  761,  sec.  83.  But  the  recording  of 
"'^yngnment  of  a  mortgage  is  not  of  itself  notice  of  such  assignment  to  the  mort- 
PSor,  hit  heirs,  or  personal  representatives,  so  as  to  invalidate  payments  to  the 
n>rt9igee.i    Ibid.  768,  sec.  41.    And  in  Napier  v,  Elam,  6  Yerger  (Tenn.),  108,  it 


^  tf  the  mortgage  and  judgment  are  recorded  upon  the  same  day,  and  no  proof  which  was 
intt,  they  win  be  sadsfied  pro  rata,    Hendrickson's  Appeal,  24  Penn.  St.  868. 

^  Kew  Yoik  Life  Ins.,  &c,  Co.  V.Smith,  2  Barb.  Ch.  82.  The  recording  of  the  assignment  of 
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bended  by  Lord  Redesdale ;  and  a  deed  unduly  registered,  either 
from  want  of  a  valid  acknowledgment  or  oiberwisey  is  not  notion 
according  te  tbe  prevailing  opinion  in  tbis  country,  ^e}' 

*  175       *  (4.)  Future  advances. 

The  ancient  rule  was,  tbat  if  tbe  mortgagor  contracted 
furtber  debts  witb  tbe  mortgagee,  be  could  not  redeem  witbout  pajF- 
ing  tbose  debts  also,  (a)  Tbe  principle  was  to  prevent  circuity  of 
action ;  but  it  was  not  foimded  upon  contract,  and  Lord  Thurloir 
said  it  bad  no  foundation  in  natural  justice ;  tbougb  I  think  the 


was  held,  that  if  the  rendor  did  not  discloee  the  ikct,  that  a  prenona  incnmbnooa 
existed  npon  the  property,  it  was  a  frand  that  equity  would  relieye  against,  attfaoogk 
the  preyious  incumhrance  was  registered.  In  the  case  of  Tafanage  nWOgcn^ 
before  the  Ass.  V.  Ch.  in  New  York,  it  was  a4judged  tliat  a  mortgagee  who  rdeaieii 
portion  of  the  mortgaged  premises  is  not  bound,  prior  to  such  release,  to  search  tbt 
records  as  to  conyeyances  by  the  mortgagor  subsequent  to  his  own  morlgige. 
The  record  is  not  constmctiye  notice,  and  binding  the  mortgagee  in  that  case^  ud  tte 
mortgagee  is  not  bound  to  allow  upon  the  mortgage  the  yahio  of  the  lot  rdesiei* 
New  York  Legal  Obseryer,  yol.  i.  42. 

(e)  Heister  v.  Fortner,  2  Binney,  40.  Hodgson  v.  Butts,  8  Cranch,  140.  Phut  a 
Beekman,  1  Johns.  Ch.  298.  Sutherland  J.,  James  v,  Morey,  2  Cowen,  216,  291. 
Kerns  v,  Swope,  2  Watts,  76.  Lessee  of  Shults  v.  Moore,  1  M'Lean,  SSO.  It  wosU 
not  be  notice  to  affect  a  purchaser.  But  see  Morison  v,  Trudeau,  18  Martin  (Loiia.), 
884,  where  such  a  deed  is  said  to  operate  as  a  notice  to  third  persons.  By  the  Ma«»> 
chusetts  Reyi8ed  Statutes  of  1836,  part  2,  tit.  1,  c.  69,  sec.  81,  the  recording  the  deed, 
or  writing,  creating  or  dechuing  a  trust,  is  made  equiyalent  to  actual  notice  of  the  siins 
to  purchasers  and  creditors. 

(a)  Shuttleworth  v.  Lay  cock,  1  Vem.  245.    Baxter  v.  Manning,  Ibid.  244.   Anoa 
8  Salk.  84.    Francis's  Maxims  of  Equity,  1. 


a  mortgage  is  only  constructive  notice  of  such  assignment,  as  against  subsequent 
of  the  mortgagee. 

3  See  Stuy\'esaDt  v.  Hall,  2  Barb.  Ch.  151. 

Where  two  mortgages  are  recorded  at  the  same  time,  and  each  mortgage*  is  c(^niunt  of 
tlie  giving  of  the  other,  at  the  time  that  he  takes  his  own,  the  recording  acts  do  not  affect  th0 
question  of  priority.  If  it  was  the  intention  of  all  parties  that  one  of  the  mortgages  shoal^ 
liave  priority,  the  court  will  presume  that  one  to  have  been  first  delivered.  Jones  r.  Phelps*  5 
Barb.  Ch.  440.  The  recording  of  his  deed  by  the  grantee  from  the  mortgagor  is  no  notice  ttf 
the  mortgagee  of  the  existence  of  such  a  deed.  Howard  Ins.  Co.  r.  Halsey,  4  Sandf.  (N.  !•) 
566. 

8  An  index  or  alphabet  of  a  mortgage  is  no  part  of  the  mortgage,  and  a  mortgage  tf  d*^ 
registered  if  no  index  of  it  is  made.  Curtis  v.  Lyman,  24  Vermont,  888.  A  mistake  bjrtb* 
recorder,  in  recording,  does  not  defeat  the  lien  as  to  a  subsequent  incumbrancer,  with  wrtic*- 
Brown  r.  Kirkman,  1  Ohio  St.  110.  That  a  wife  did  not  join  in  a  mortgage  will  p^  ^ 
second  mortgagee  no  preference.  Ilindiman  v.  Stiles,  1  Stockt.  861.  As  to  the  BtatuU»yi>*^ 
visions  of  the  various  states  in  regard  to  registration,  see  Hilliaid  on  Mortgages,  1  toL  p>  ^ 
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role  evidently  had  a  foundation  in  the  civil  law.  (5)  The  rule  is 
now  limited  to  the  right  to  tack  the  subsequent  debt  to  the  mort* 
gage,  as  against  the  heir  of  the  mortgagor,  and  a  beneficial  devisee ; 
but  it  cannot  be  permitted  as  against  creditors,  or  against  the  mort- 
gagor's assignee  for  valuable  consideration,  or  devisee  for  the 
payment  of  debts.  (0)  So,  a  mortgage  or  judgment  may  be  taken, 
and  held  as  a  security  for  future  advances  and  responsibilities  to 
the  extent  of  it,  when  this  is  a  constituent  part  of  the  original 
agreement ;  and  the  future  advances  will  be  covered  by  the  lien,  in 
preference  to  the  claim  under  a  junior  intervening  incumbrance, 
with  notice  of  the  agreement,  (cf)  ^    The  principle  is,  that  subse- 

(6)  Thb  was  deaiij  and  learnedly  shown  by  Mr.  Jostioe  Jackson,  in  15  Mass.  407. 
See,  alao,  Story's  Com.  on  Equity  Jurispmdence,  vol.  ii.  276,  and  Institutes  of  the 
Civil  Law  of  Spain,  by  Aso.  &  Manuel,  b.  2,  tit  11,  oh.  8,  sec.  2,  n.  71.  In  Lee  v. 
Stone,  6  GUI  &  Johns.  1,  it  was  held,  that  a  mortgagor  seeking  to  redeem  must  pay 
BOl  only  the  mortgage  debt,  but  all  other  debts  due  from  him  to  his  mortgagee ;  bul 
If  flie  mortgagee  seeks  a  fbreclosuie,  the  mortgagor  can  redeem  on  paying  the  mort- 
fige  debt  only.  So  be  can,  if  a  subsequent  mortgagee  or  a  judgment  creditor  files  a 
hSU  to  redeem. 

(e)  Tronghton  r.  Troughton,  1  Vesey,  86.  Anon.  2  Ibid.  662.  Heams  v.  Banoe,  8 
Atk.  680.  Fowls  r.  Corbet,  Ibid.  5^.  Lowthian  v,  Hasel,  8  Bro.  C.  C.  162.  Hamer- 
ton  V.  Rogers,  1  Yetey,  618.    Lord  Alvanley,  in  Jones  v.  Smith,  2  Ibid.  876. 

{d)  MarshaU  Ch.  J.,  in  Shirras  v.  Craig,  7  Cranch,  84.     It  was  adjudged  by  the 

Tioe>chanoeUor,  after  a  Ifull  consideration  of  the  cases,  that  a  mortgage  to  secure  ftitare 

•dTanoes  was  valid,  without  showing  on  its  &ce  the  object  of  it.    It  is  sufficient  if  the 

enent  of  the  Uen  be  deaiiy  defined.^    The  policy  of  the  registry  laws  does  not  affect 

the  question  of  the  validity  of  it  in  this  respect    But  a  subsequent  mortgage  on  the 

ssme  premises,  for  an  existing  debt,  takes  precedence  of  all  advances  made  after  such 

feoond  mortgage  is  executed.    Craig  v.  Tappin,  2  Sandfl  Ch.  78.^ 

^  As  to  what  is  deemed  sufficiently  certain  extent  of  the  lien,  see  Lewis  v.  De  Forrest,  20 
Oasa.  417.  A  mortgage  to  seeure  an  existing  debt,  and  all  notes  in  renewal  of  that  debt,  con- 
tiniKt  a  lien  on  the  property  to  secore  the  psjrment  of  the  new  notes.  Handy  v.  Com.  Bank  of 
X.  0. 10  B.  Hon.  98.    See,  also,  Ketchum  o.  Jaoncey,  28  Conn.  128. 

'  Spader  v.  Lawler,  17  Ohio,  871.  See  GreenleaTs  Cruise,  tit  16,  Mortgage,  ch.  6,  sec.  2, 
Me  L  The  editor  thinks  the  mortgage  deed,  set  up  against  a  sabseqaent  incumbrance, 
iMd  disctose  the  ihct  that  it  was  intended  to  cover  sudi  advances.    Five  v.  Bank  of  Dlinois, 

*  Tile  proposition  in  the  text,  it  is  believed,  most  be  understood  with  the  qualification  that 
Ht  adfanees  must  be  made  before  the  junior  incumbrance  is  created.  Craig  v,  Tappin,  2 
Biadf:  Ch.  78.  Bobhison  v.  Williams,  22  N.  Y.  880.  In  this  case,  it  was  held  that  the  mort- 
8>Cs  Deed  not  define  the  amount  of  the  advances.  Upon  the  general  question,  see,  also, 
^^BMott «.  King,  2  Selden,  147.  Bank  of  Utica  v.  Finch,  8  Barb.  Ch.  298.  Kramer  v,  Tms- 
^  of  Fanners*  Bank  of  Steubenville,  16  Ohio,  868.  Lawrence  v.  Tucker,  28  How.  U.  S.  14 
^Wi«.  Kdsey,  80  Baib.  (N.  Y.)  268.  86  Penn.  Sute,  170.  In  Bolt  v.  Hopkinson,  8  De  Gex. 
*  J*  177,  it  was  held  that  a  first  mortgage,  to  secure  ftiture  advances,  had  no  priority  over  ^ 
^Bosd  iBoitgage,  given  for  the  same  purpose,  where  the  advances  on  the  latter  were  first  made 
M  mortgagee  having  notice  of  the  other  mortgage. 

17* 
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quent  advances  cannot  be  tacked  to  a  prior  mortgage,  to  tfaa 
prejudice  of  a  boTid  fide  junior  incumbrancer ;  but  a  mortgage  is 

always  good,  to  secure  future  loans,  when  there  is  no  inte^ 
*  176    veniug  equity.  («)     It  is  necessary  *  that  the  agreement,  as 

contained  in  the  record  of  the  lien,  should,  however,  give  all 
the  requisite  information  as  to  the  extent  and  certainty  of  the  con- 
tract, so  that  a  junior  creditor  may,  by  inspection  of  tiie  record,  aod 
by  common  prudence  and  ordinary  diligence,  ascertain  the  extent 
of  the  incumbrance.^    This  is  requisite  to  secure  good  faith,  and 
prevent  error  and  imposition  in  dealing,  (a)    It  is  the  settled  rule 
in  England,  and  in  ttds  country,  that  a  regularly  executed  mortgags 
cannot  be  enlarged,  by  tacking  subsequent  advances  to  it  in  conse- 
quence of  any  agreement  by  parol ;  (hi)  ^  and  an  agreement  to  tfast 
efifect,  in  writing,  could  not,  as  I  apprehend,  affect  a  subseqneDl 
incumbrancer,  unless  he  had  dealt  vidth  the  mortgagor  with  M 
knowledge  of  the  agreement,  (c) 

(e)  Gardner  v.  Graham,  7  Yin.  Abr.  62,  E.  pi.  8.  Lyle  v.  Dnoomb,  6  UmqriM^ 
Hughes  V.  Worlej,  1  Bibb,  200.  Liylngston  v.  M'Inlaj,  16  Johna.  166.  Hendricb» 
Robmsoi^  2  Johns.  Ch.  809.  Brinckerhoffv.  Manrin,  6  Ibid.  826.  Jamet  v.  Jobom. 
6  Ibid.  420.  Shurraa  v.  Craig,  7  Cranch,  84.  Story  J.,  in  Ck>nrad  v,  Adantic  ImnM 
Company,  1  Peters,  U.  S.  448.  Hubbard  v.  Savage,  8  Conn.  216.  Ayecfll  v.  ChriWik 
8  Dana,  83.  Leeds  v.  Cameron,  8  Smnner,  492.  Brown  v.  Frost,  1  HoSICIlIL 
Walling  V.  Aiken,  1  McMullan  (S.  C),  1. 

(a)  Pettibone  v.  Griswold,  4  Conn.  158.  Stoughton  v.  Pasco,  6  Ibid.  442.  St 
Andrew's  Church  v.  Tompkins,  7  Johns.  Ch.  14.  Garber  v,  Henry,  6  Watts,  67.  Bit 
if  a  mortgage  or  judgment  be  taken  as  a  security  for  future  adyanoes,  and  sobieqaeiit 
judgment  or  mortgage  duly  registered  intervenes,  it  is  suggested  that  ftirther  adTinoe^p 
after  thai  period^  would  not  be  covered.  Brinckerhoff  v.  Marvin,  6  Johns.  Ch.  flJ- 
Terhoven  v.  Kerns,  2  Barr,  96. 

(6)  Ex  parte  Hooper,  19  Vesey,  477.    Walker  v,  Snediker,  1  Hoff.  Ch.  146. 

(c)  In  New  Hampshire,  by  statute  of  8d  July,  1829,  mortgages  to  secure  totB« 


1  A  mortgage  taken  to  secure  future  advances  is  valid,  although  it  does  not  show  npoa  <• 
face  the  real  character  of  the  transaction.    Collins  v.  Carlile,  18  III.  264. 

2  A  mortgage  to  cover  subsequently  acquired  property  is  void  as  to  that  prt^rty.   Otii  ^ 
Sill,  8  Barb.  (N.  Y.)  102;  Barnard  v.  Eaton,  2  Cush.  294;  Codman  r.  Freeman,  Z\L9^^ 
Chapin  v.  Cram,  40  Maine,  561,  but  it  will  hold  articles  upon  which  labor  has  been  expended 
after  the  making  of  the  mortgage.    Peny  «.  Pettingill,  88  N.  Hamp.  488,    So  annexing  tiWP 
of  land  to  premises  previously  mortgaged  does  not  so  subject  such  piece  to  the  opcrstiofl  <^ 
the  mortgage  as  to  carry  it  to  the  purchaser  under  the  mortgage  sale.    Lawrence  r.  Del«w» 
Sandf.  (N.  Y.)  333.     But  if  the  mortgage  covered  materials  out  of  which  the  artick#««'« 
finished,  the  mortgagee  is  entitled  to  the  additional  value.    Jenckes  v.  GofFe,  1  B.  I'  •* 
Where  live-stock  is  mortgaged,  the  natural  increase  and  produce  become  subject  to  the  iW~ 
gage.    Forman  v.  Proctor,  9  B.  Mon.  124.    This  rule  applies  to  the  mortgage  of  sltTW.  ^ 
mortgage  of  property  not  in  existence,  as  of  fUture  crops,  given  in  March,  is  not  good.  Ju*"' 
man  v.  Neher,  20  Barb.  (N.  Y.)  87. 
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(5.)  JDoetrine  of  taekmg. 

It  is  the  established  doctrine  in  the  English  law,  that  if  there  be 
three  mortgages  in  succession,  and  all  duly  registered,  or  a  mort- 
gage, and  Ihen  a  judgment,  and  then  a  second  mortgage  upon  the 
estate,  the  junior  mortgagee  may  purchase  in  the  first  mortgage, 
and  tack  it  to  his  mortgage,  and  by  that  contrivance  ^^  squeeze  out '' 
the  middle  mortgage,  and  gain  preference  over  it.    The  same  rule 
would  apply  if  the  first  as  well  as  the  second  incumbrance  was  a 
judgment ;  but  the  incumbrancer  who  tacks  must  always  be  a  mort- 
gagee, for  he  stands  in  the  light  of  a  band  fide  purchaser,  parting 
with  his  money  upon  the  security  of  the  mortgage.    This  doctrine, 
barsh  and  imreasonable  as  it  strikes  us,  was  not  authorized  in  the 
BomAn  law  to  the  extent  to  which  it  is  carried  in  the  English  law. 
The  general  maxim  in  that  system,  on  the  subject  of  pledges  and 
hypothecations,  was  qui  prior  est  tempore  potiore  est  jure  ;  (d)  and  it 
yielded  only  in  a  qualified  degree  to  this  doctrine  of  substitution, 
when  the  subseqiient  incimibrancer  took  the  place  of  a 
*  prior  one  by  purchasing  in  the  first  mortgage  and  tacking   *  177 
it  to  his  own.  (a)    The  substitution  in  the  Roman  law  was 
not  carried  so  fSEu:  as  to  disturb  the  vested  rights  of  intermediate 
incumbrancers,  and  only  went  to  the  extent  of  the  first  mortgage  so 
,       porchased.  (bi)    In  the  English  law,  the  rule  is  under  some  reason- 
•Ue  qualification.     The  last  mortgagee  cannot  tack,  if,  when  he 
Uxk  his  mortgage,  he  had  notice  in  fact  (for  the  registry  or  docket 

Ufitiet  are  iDralid.  So  bj  the  Revised  Statutes  of  Massachusetts,  ch.  74,  sec.  6,  a 
^^^nrj  of  subsequentlj  acquired  personal  property  bj  the  mortgagor  to  the  mort- 
mse  does  not  render  the  mortgage,  as  to  such  subsequent  property,  valid  as  against 
Mbnijuently  attaching  creditors,  unless  delivered  with  the  intention  to  ratify  the 
''''tgige,  and  unless  the  mortgagee  retained  open  possession  of  the  same,  until 
^  time  of  such  attachment  In  Jones  v,  Richardson,  10  Metcalf,  481,  it  would  appear 
^  the  delivery  and  possession  of  subsequently  acquired  goods,  except  under  the 
V^  provision  in  the  statute,  would  not  be  valid  .under  the  mortgage  as  against 
•••■dung  creditors. 
W  Dig.  20,  4, 12,  8. 

(a)  Heinecdi,  £hn.  Jur.  Civ.  secund.  ord.  Pand.  part  4,  lib.  20,  tit.  8,  sec.  85. 
^W,  torn.  V.  part  2,  p.  850.    Dig.  20,  4,  8,  5.    Fothier,  ad  Fand.  Ibid. 

(&)  IMg.  20,  4,  16.    Story's  Com.  on  £q.  Jurisprudence,  vol.  ii.  276,  note.     Vide 
^'P%  p.  186,  note.    So,  by  tiie  Spanish  law,  the  third  mortgagee,  by  purchasing  in 
*0lm  mortgage,  acquires  no  other  right  than  what  strictly  belonged  to  the  mortgagci 
I  ^  the  intermediate  mortgages  are  not  prejudiced  by  any  act  to  which  they  were  not 

i  P^tiei,  or  did  not  consent  Institutes  of  the  Civil  Law  of  Spain,  by  Aso.  &  ManueU 
^  ^  ^  ^  ^^'  ch.  8,  %  n.  71,  and  this  they  consider  to  be  the  extent  to  which  the  civil 
;:        «» went 
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of  the  second  incumbrance  is  not  constmctivo  notice,  as  we  hsvc 
already  seen)  of  the  intervening  incumbrance.    But  if  Ire  acquired 
that  knowledge  subsequent  to  the  time  of  taking  his  mortgage,  be 
xnay  then  purchase  and  tack,  thou^  he  had  notice  at  the  time  of 
his  purchase,  and  though  there  was  even  a  bill  then  pending  hj  the 
second  mortgagee  to  redeem.    The  courts  say,  that  up  to  the  time 
of  the  decree  settling  priorities,  the  party  may  tack,  or  straggle  fir 
the  tabula  in  nat^agio.  (^)    Hie  TlngliRh  doctrine  of  tacking  was 
first  solemnly  established  in  Marsh  y.  Lee,  (d)  under  the  assistaDoe 
of  Sir  Matthew  Hale,  who  compared  the  operation  to  a  plank  m 
shipwreck  gained  by  the  last  mortgagee ;  and  the  subject  was  alto*- 
wards  very  fully  and  accurately  expounded  by  the  Master  of  the 
Bolls,  in  Brace  ▼.  DudiesB  of  Marlborough,  (e)    It  was  admitted,  in 
this  last  case,  that  the  rule  carried  with  it  a  great  appearance  at 
hardship,  inasmuch  as  it  defeated  an  innocent  aecoad  incumbraneer 
of  his  security.    The  assumed  equity  of  the  principle  is,  that  Ae 
last  mortgagee,  when  he  lent  his  money,  had  no  notice  of  the  second 
incumbrance ;  and  the  equities  between  the  second  and  third  inomt- 
brancers  being  equal,  the  latter,  in  addition  thereto,  has  the  prior 
legal  estate  or  tide,  and  he  shall  be  preferred.    In  the  language  of 
one  of  the  cases,  he  hath  ^^  both  law  and  equity  for  him.''    The  legal 

title  and  equal  equity  prevail  over  the  equity.  (/)  ^ 
*  178       *  The  Irish  Registry  Act  of  6  Anno  has  been  considered 

as  taking  away  the  doctrine  of  tacking,  for  it  makes  regis- 
tered deeds  effectual  according  to  the  priority  of  n^stry.  Th© 
priority  of  registry  is  made  the  criterion  of  title  to  all  intents  aiui. 
purposes  whatsoever ;  and  tliis  Lord  Redesdale  considered  to  betho 
evident  intention  of  the  statute,  but  that  it  did  not  exclude  any  tbin^ 
which  affects  the  conscience  of  the  party  who  claims  under  the  reg— 


(c)  Lord  Eldon,  11  Vesej,  619. 

{d)  2  Vent.  887. 

(c)  2  P.  Wma.  491. 

(/)  The  law  established  bj  these  dedsions  has  been  regnlaily  tnuBmitted  down  ii 
Westminster  Hall  to  this  day.  Belchier  v.  Butler,  1  Eden,  ^.  Frere  v,  Moore,  B 
Price,  476. 


I  The  doctrine  of  tacking  mortgages,  therefore,  depends  on  the  assumption  that  the  Uf^al 
lee  is  in  the  mortgagee,  and  the  very  basis  of  it  would  seem  to  be  sabverted  in  thooe  nrsteras 
of  jmisprudence  where,  at  law  as  well  as  in  equity,  the  fee  is  held  to  remain  in  the  mortga^r; 
and  such  is  the  rule  in  New  York  and  other  American  states.    Ante,  p.  154,  and  note  4. 
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deed,  nor  give  a  priority  of  right  to  commit  a  fraud,  (a) 
tves  the  doctrine  of  a  notice  of  a  prior  unregistered  deed  in 
» ;  and  this  is  the  true  and  sound  distinction  which  prevails 
Jnited  States,  and  I  presume  that  the  English  law  of  tacking 
18  Yerj  generally  exploded.  (6)  Liens  are  to  be  paid  accord- 
he  order  of  time  in  which  they  respectively  attached.  This 
olicy  and  meaning  of  our  Registry  Acts,  and,  consexuently, 
mibrancers  are  to  be  made  parties  to  a  bill  to  foreclose,  that 
Etims  may  be  chargeable  in  due  order,  (c)  There  is  no  na(r 
lity  in  tacking,  and  when  it  supersedes  a  prior  incumbrance, 
s  manifest  injustice.  By  acquiring  a  still  more  antecedent 
ranee,  the  junior  party  acquires,  by  substitution,  tiie  rights 
irst  incumbrancer  over  the  purchased  security,  and  he  justiy 
s  nothing  more.  The  doctrine  of  tacking  is  founded  on  the 
tion  of  a  principle  which  is  not  true  in  point  of  fact ; 
between  *A.,  whose  deed  is  honestiy  acquired,  and  *179 
d  to-day,  and  B.,  whose  deed  is  with  equal  honesty 
d,  and  recorded  to-morrow,  the  equities  upon  the  estate  are 
ai.  He  who  has  been  fiEdrly  prior  in  point  of  time  has  the 
quity,  for  he  is  prior  in  point  of  right,  (a) 


h.  a  Lef  157, 480.  In  M'NeU  r.  Cahill,  2  Bligh,  228,  on  ai^)eal  to  the  House 
in  «n  Irish  case,  it  was  declared,  that  if  the  deed  posterior  in  date  and  execu- 
rst  registered,  even  with  notice  of  the  other  deed,  it  has  priority  both  in  law 
y ;  but  this  does  not  apply  to  the  case  of  a  fraudulent  priority  of  registry, 
ant  V.  U.  S.  Bank,  1  Caines  Cas.  112,  Feb.  1804.  This  was  the  earliest  case 
aware  of  in  this  country,  destroying  the  S3r8tem  of  tacking.  In  that  case  I 
KtisfiMStion  of  hearing  that  profound  ciyilian,  as  well  as  illustrious  statesman, 
lamilton,  make  a  masterly  attack  upon  the  doctrine,  which  he  insisted  was 
upon  a  system  of  artafldal  reasoning,  and  encouraged  fraud.  See,  also»  11 
Etawle,  228;  8  Pick.  60;  6  Munf.  560.^ 
lines  V.  Beach,  8  Johns.  Ch.  459. 

ease  of  oonflictang  equities,  precedency  of  time  gives  the  adyantage  in  right 
28.  1  Blackf.  (Ind.)  91.  With  respect  to  priorities  m  the  case  of  contribu- 
iens,  it  may  be  here  observed  that  a  judgment  creditor  is  not  entitled  to  go 
le  land  of  a  subsequent  purchaser,  so  long  as  there  is  land  of  the  debtor 
;  unsold,  and  he  is  entitled  to  resort  to  the  land  of  the  purchaser,  to  the 
ly  of  that  part  of  his  debt  which  remains  unsatisfied  after  the  debtor's  estate 
exhausted.  So,  if  a  debtor  sells  part  of  his  land  charged  with  a  judgment, 
leised  of  the  residue,  his  heirs  are  bound  to  satisfy  the  judgment,  so  fiu*  as 
go,  and  they  are  not  entitled  to  any  contribution  from  the  purchaser,  for  "  the 
n  the  seat  of  his  ancestor,"  and  the  assets  that  descend  to  him  are  first  to  be 


^  See  Adams's  £q.  8d  Am.  ed.  168,  and  n. 


Njli*  H€  M  / 


tI  M  M  , 
K  M  K  K 

KM  M  « 

:»  M  ]^ 


LlNCOl.^?^  \1^^ 


202  OP  BEAL  PBOPBBTT.  fPAST  TI 

With  the  abolition  of  the  English  system  of  tacking^  we  m 
relieved  from  a  multitude  of  refined  distinctions,  which  have  givw 
intricacy  to  this  peculiar  branch  of  equity  jurisprudence.  Hm 
doctrine  of  notice  is  also  of  very  extensive  application  tfarouglioat 
the  law  of  mortgage,  and  is  very  greatly  surcharged  with  cam 
abounding  in  refinements.  It  is,  indeed,  difficult  to  define,  with 
precision,  the  rules  which  regulate  implied  or  constructive  notiee, 
for  they  depend  upon  the  infinitely  varied  circumstances  of  each 
case.  The  general  doctrine  is,  that  whatever  puts  a  party  jxpm, 
an  inquiry,  amounts,  in  judgment  of  law,  to  notice,  provided  the 
inquiry  becomes  a  duty,  as  in  the  case  of  purchasers  aud  creditors, 
and  would  lead  to  the  knowledge  of  the  requisite  &ct,  by  the  exe^ 
cise  of  ordinary  diligence  and  understanding,  (b)     So,  notice  of  a 


charged.  But  if  there  he  leveral  co-heirs,  and  the  judgment  creditor  ooUecta  the 
from  a  part  of  the  inheritance  allotted  to  one  of  them,  auch  heir  is  entitled  to  cuotiiba- 
tion  from  his  co-heirs.  On  the  other  hand,  where  there  is  no  equality,  there  ii  b9 
contribution,  as  if  a  person  seised  of  three  acres  of  land,  charged  with  a  jndgncitp 
sells  one  acre  to  A.,  the  two  remaining  acres  are  first  chargeable  in  equity  with  fkP 
payment  of  the  debt;  and  if  he  should  sell  another  acre  to  B.,  the  remaining  acre  ia 
his  hands,  or  in  those  of  his  heir,  is  chargeable  in  the  first  instance  with  the  judgnett 
debt  as  against  B.,  as  well  as  against  A.,  and  if  that  prore  insufficient,  then  the  so* 
sold  to  B.  ought  to  supply  the  deficiency  in  preference  to  the  acre  sold  to  A.,  for  wbea 
B.  purchased,  he  took  the  land  chargeable  with  the  debt  in  the  hands  of  A.,  in  preftr- 
ence  to  the  land  already  sold  to  A.  Between  purchasers  in  succession  at  dil&raift 
times,  of  different  parts  of  the  estate  of  the  judgment  debtor,  there  is  no  oontribatiaa, 
for  tliere  is  no  equality  of  right  between  them.  Sir  William  Herbert's  case,  8  Co.  11. b- 
Clowes  V.  Dickenson,  6  Johns.  Cli.  285.  Conrad  v,  Harrison,  8  Leigh,  582.  See, 
also,  6  Ohio,  227 ;  6  Taige,  35,  526;  10  Serg.  &  Rawle,  455,  S.  P. ;  Shannon  r.  3Isr- 
sells,  Saxton  Ch.  (N.  J.)  418,  421,  and  Cowden's  Estate,  1  Barr,  274-277,  S.  P.* 

{b)  A  purchaser  of  lands  from  an  incorporated  company  is  chargeable  with  notkss 
of  all  the  restrictions  upon  its  power  to  hold  and  convey  lands  contained  in  its  ubsrter. 
Merritt  r.  Lambert,  1  Hoff.  Ch.  166. 


I  In  accordance  with  this  principle,  it  has  been  held,  that  if  the  mortgagee,  with  notice  flf 
the  rights  of  subseijuent  purchasers,  releases  a  part  of  the  premises  primarily  liable  for  die  p^ 
ment  of  his  debt,  he  cannot  enforce  his  lien  against  the  residue,  without  deducting  the  tiIk  ff 
the  part  released.  Stuyi'esant  r.  Hall,  2  Barb.  Ch.  151.  But  the  mere  ivcordiug  of  a  wbif 
quent  deed  or  mortgage  is  not  notice  to  the  prior  mortgagee.  Ibid.  King  ©.  McVidaf,  * 
Sandf.  Ch.  192     Blair  «.  Ward,  2  Stockt.  (N.  J.)  119. 

Though  the  principle  of  resorting  to  the  mortgaged  premises  sold  subsequently  to  themflrt* 
gage,  in  the  inverse  order  of  their  alienation,  is  firmly  established  in  New  York,  it  has  lw» 
questioned  in  some  recent  English  cases,  and  denied  in  the  case  of  Dickey  r.  Thomp(>4>B,  S  R 
Mon.  812.    2  Story's  Eq.  Jurisprudence,  sec.  1288,  a.    Barnes  v.  Racsten,  1  You.  &  ColUK  R. 
401.    In  favor  of  the  doctrine,  see  Lymou  v.  Lyman,  82  Vermont,  79.     Skeel  r.  Spnka,  & 
Paige,  182. 
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lotice  of  its  contents,  and  notice  to  an  agent  is  notice  to  his 
L  A  purchaser  with  notice,  from  a  purchaser  without 
»ven  in  the  case  of  an  indorsement  of  a  note,  can  protect 
under  the  first  purchaser,  who  was  duly  authorized  to  sell ; 
purchaser  without  notice,  from  a  purchaser  with  notice,  is 
protected,  for  he  stands  perfectly  innocent,  (c) 
is,  also,  this  further  rule  on  tlie  subject,  that  the  purchaser 
tate  in  the  possession  of  tenants  is  chargeable  with  notice  of 
at  of  their  interests  as  tenants ;  for,  having  knowledge  of  the 
,  he  is  bound  to  inform  himself  of  the  condition  of  the  lease, 
eral  rule  is,  that  possession  of  land  is  notice  to  a  purchaser 
possessor's  title,  (d)  ^    The  effect  of  notice,  on  the  equity 


icall  r.  Whitmore,  19  Maine,  102.  Smith  r.  Hiscock,  14  Id.  449.  Griffith  v, 
Fadge,  815.  Bracken  v.  Miller,  4  Watts  &  Serg.  102.  Sweet  r.  Soutbcote, 
X  66.  Bumpei  r.  Platner,  1  Johns.  Ch.  219.  Godfroy  v.  Disbrow,  1  Walker 
.)  260.  To  constitute  a  pnrchaser  without  notice,  it  is  not  sufficient  that  the 
lould  be  made  without  notice,  but  that  the  purchase-monej  should  be  paid 
kse.  And  though  a  purchaser  may  be  held  as  a  trustee  for  the  cestui  que  tnut, 
leUered  the  title  to  be  good,  he  is  entitled  to  the  incumbrances  from  which 
1  the  land,  and  to  the  permanent  improyements  which  he  has  made,  and  to 
ies  for  the  support  of  the  wife  and  children,  and  which  are  to  be  set  off 
i  profits  for  which  he  is  chargeable ;  and  the  incumbrances  and  improve- 
a  charge  on  the  land,  unless  absorbed  by  the  residue  of  the  profits.  Wormley 
y,  1  Brock.  880.    S.  C.  8  Wheaton,  421.    The  doctrine  of  constructiye 

fhUy  examined  in  the  case  of  Griffith  u.  Griffith,  1  Hoff.  Ch.  168,  and  in 
f  Brush  V.  Ware,  16  Peters,  U.  S.  98 ;  and  it  is  of  two  kinds,  that  which 
I  testimony,  and  that  which  results  from  a  record. 

lieUi  V.  Dayison,  16  Vesey,  249.  Chesterman  v.  Gardner,  5  Johns.  Ch.  29. 
artin,  4  Scamm.  147.  But  the  constructiye  notice,  arising  from  tenancy, 
ztend  beyond  the  tenant's  title,  or  apply  to  the  title  of  the  lessor  under 
.tenant  holds.  Lord  Eldon,  in  Attorney-General  v.  Backhouse,  17  Vesey, 
len  on  Vendors  and  Purchasers,  ch.  17,  p.  746,  746,  7th  edit  Our  Registry 
esigned  to  protect  purchasers  against  latent  equities ;  the  doctrine  in  the 
IT  of  constructiye  notice  of  the  title  of  the  lessee,  or  party  in  the  possession, 
)red  in  the  American  courts.    Scott  v.  Gallagher,  14  Serg.  &  Rawle,  888. 

V.  Griffing,  8  Pick.  149.  Hewes  v.  Wiswell,  8  Greenl.  94.  Flagg  v.  Mann, 
656, 667.  Where  the  possessor  of  land  has  caused  a  registry  of  a  particular 
nrchaser  need  not  look  beyond  it.  But  apart  from  any  registry,  possession 
le  sufficient  to  pu4  purchaser  on  inquiry ;  and  Ch.  J.  Gibson,  in  Woods  v. 
J  Watts,  882,  with  his  usually  strong  and  stringent  logic,  justifies  the  doc- 
iplied  notice  in  such  cases. 


«.  Richardson,  15  Eng.  L.  &  Eq.  218.  But  adyerse  possession  can  be  notice  only 
distinct,  and  imeqiuyocaL  Martin  v.  Jackson,  27  Penn.  St  604.  Where  a  person 
8  in  possession  of,  certain  rights  in  a  tract  of  land,  under  a  recorded  deed,  and  haa 


I 

i 


•i 


A  '  M. 

against  a  prior  equitable  title,  if  he  have  notice  of  tl 
before  the  payment  of  tiie  purchase-money,  or  the  exec 
the  deed,  (a) 


(a)  Dearie  v.  Hall,  8  Boas.  1.     Jewett  o.  Palmer,  7  Johna.  Ch.  65. 
BeekHum,  1  Ibid.  288.   Ganionv.M'Caslin,  1  Blackf.  (Ind.)91.   Gonremev 
1  2  Paige,  800.    Grimstone  r.  Carter,  8  Ibid.  42L    Boone  r.  Chilea,  10  R 


:  177.    Meuz  V,  Maltby,  2  Swanst  281.    Allen  v.  Anthony,  1  Meriy.  282. 

Lambert,  1  Hoff.  Ch.  166.    With  respect  to  the  liability  of  parchaaera,  fin 
application  of  the  purchaae-mooey,  it  waa  declared  aa  a  general  role,  by  th< 
*«  Court  of  the  United  States,  in  Potter  v.  Gardner,  12  Wheaton,  498^  thai 

who  paya  the  purchase-money  to  the  person  authorized  to  sell,  waa  not  bou 
to  its  application,  whether  the  lands  sold  be  charged  in  the  hands  of  an  heii 
^  with  the  payment  of  debts,  or  the  lands  be  devised  to  a  trustee  for  the  f 

^  debts,  unless  the  money  be  misapplied  with  his  cooperation.    The  princ 

^  decision  appears  to  be  most  consistent  with  the  common  sense  and  praeti 

'  kind,  and  to  be  reasonable  and  just ;  and  a  contrary  doctrine  would  lead  U 

imposition  upon  purchasers.^  The  law  concerning  notice,  express  and  impi 
amply  discussed  by  Mr.  Coventry,  in  his  notes  to  Powell  on  Mortgages,  t 
561-662 ;  and  the  American  editw,  Mr.  Rand,  haa,  with  a  thorough  aoi 
lected  all  the  cases  and  decisions  in  this  country  appertaining  to  the  snl 
immense  body  of  English  learning  with  which  Mr.  Coventry  baa  enriched 
of  the  original  work  of  Powell  is  not  only  uncommon,  but  very  extraordinai 
never  were  two  editors  who  have  been  more  searching,  and  complete,  and 
their  labors.  The  work  hits  become  a  mere  appendage  to  the  notea,  anc 
collections  of  the  American  editor,  piled  upon  the  vastly  more  voluminou 
taries  of  the  English  editor,  have  unitedly  overwhelmed  the  text,  and  i 
somewhat  difficult  for  the  reader  to  know,  without  considerable  attention, 
ground  he  stands. 

Conati  mponere  Pdio  OsBom-^ 

^-^  aJtqwe  Osscb  frondosum  involvert  Ohfviqmam, 


I  acknowledge  my  very  groat  obligations  to  those  editors  for  the  assiatai 
received  from  their  valuable  labors ;  but  I  cannot  help  thinking,  that  Mi 
would  have  better  accommodated  the  profession,  if  he  had  written  an  origi 
on  the  subject,  and  we  should  then,  iMx>bably,  have  had,  what  is  now  warn 
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Of  strict  foreclowre. 

equity  of  redemption  which  exists  in  the  mortgagor,  after 
in  payment,  may  be  barred  or  farecloaedy  if  the 
agor  continues  in  default  after  due  notice  to  redeem.  *  181 
sient  practice  was,  by  bill  in  chancery,  to  procure  a 
for  a  strict  foreclosure  of  the  right  to  redeem,  by  which 
the  lands  became  the  absolute  property  of  the  mortgagee, 
the  English  practice  to  this  day,  tiiough  sometimes  the 
^e  will  pray  for,  and  obtain,  a  decree  for  the  sale  of 
rtgaged  premises,  under  the  direction  of  an  officer  of  the 
Buid  the  proceeds  of  the  sale  will,  in  that  case,  be  applied 
;  the  discharge  of  incumbrances  according  to  priority,  (a) 
ter  practice  is  evidentiy  the  most  beneficial  to  the  mortga- 
well  as  the  most  reasonable  and  accurate  disposition  of  the 
It  prevails  in  New  York,  Maryland,  Virginia,  South  Caro- 
^nnessee,  Kentucky,  Indiana,  and  probably  in  several  other 
[V)  But  in  the  New  England  states,  the  practice  of  a  strict 
mre  would  seem  to  prevail,  and  the  creditor  takes  the  estate 
elf,  instead  of  having  it  sold,  and  the  proceeds  applied.  But 
quent  incumbrancer,  by  paying  the  original  debt,  becomes 
I  to  all  the  rights  of  the  first  mortgagee,  (c)    In  Vermont, 


ark,  nni^  of  plan,  adaptation  of  parts,  and  hannonious  proportion.  Several 
ayi  in  the  notes,  as,  for  instance,  those  relating  to  receivers ;  equitable  assets ; 
^  settlements ;  the  wife's  equity ;  when  debts,  as  between  the  representatives 
ceased,  are  to  be  charged  upon  the  real,  and  when  on  the  {wrsonal  estate ; 
ind  usury,  &c.,  have  no  very  close  application  to  mortgages.  Mr.  Coote's 
9  on  the  Law  of  Mortgage  "  is  neat,  succinct,  and  accurate,  and  free  from 
f  the  objections  which  have  been  suggested, 
ondey  v.  Mondey,  1  Ves.  &  Bea.  223. 

hns.  Ch.  passim.  New  York  Revised  Statutes,  vol.  ii.  191,  sec.  161.  In 
r.  Goelet,  9  Cowen,  846,  it  was  decided,  that  a  decree  of  foreclosure  and  sale, 
!ree  of  sale  without  any  exjnress  decree  of  foreclosure,  were  equally  a  com- 
of  the  equity  of  redemption.  Nelson  v.  Canington,  4  Munf.  832.  Downing 
;eer,  1  Monroe,  66.  Humes  v.  Shelby,  1  Tenn.  79.  Hurd  v.  James,  Ibid.  201. 
p.  Jones,  1  M'Cord  Ch.  121.  Fannell  v.  Farmers'  Bank,  7  Harr.  &  Johns, 
ivid  V.  Grahame,  2  Harr.  &  Gill,  94.  Act  of  Indiana,  1840.  In  Ohio,  the 
!e  is  entitied  to  a  decree  of  foreclosure,  where  two-thirds  of  the  value  of 
^aged  Jands  do  not  exceed  the  amount  of  the  debt,  and  he  may  insist  on  a 
Elamm.  564.  In  Tennessee,  the  mortgagor  has  two  years,  under  an  Act  of 
redeem  after  confirmation  of  the  master's  sale,  under  a  decree  of  foreclosure, 
m  V.  Lowry,  5  Yerger,  240. 
ix  V.  Hotchkiss,  14  Conn.  46. 

»L.  IT.  18 
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the  mortgagor  is  allowed,  by  the  decree,  a  definite  time  (which  is 
sometimes  one  and  two  years)  to  redeem,  and  in  default,  the  eqaitj 
of  redemption  is  foreclosed,  (d)  In  Massachusetts,^  Rhode  Iduul, 
and  Maine,  the  mortgagor  has  three  years,  after  the  mortgage  ii 
foreclosed,  to  redeem,  and  in  Connecticut  fifteen  years,  and  in  Nev 
Hampshire  one  year  to  redeem,  after  entry  and  seisin  by  the  mortgi- 

gee  upon  breach  of  the  condition,  and  without  foreclosiiTe.(e) 
*  182    The  severity  of  the  foreclosure  witliout  a  sale  is  *  mitigitsi 

by  the  practice  of  enlarging  the  time  to  redeem  firom  six. 
months  to  six  months,  or  for  shorter  periods,  according  to  the 
equity  arising  from  circumstances,  (a) 


(d)  Smith  t;.  Bailey,  1  Shaw  (Vt.),  168,  N.  S.  IWd.  267. 

(ff)  Lockwood  V.  Lockwood,  1  Day,  296.    Swift's  Dig.  rol.  ii.  666,  688.   Enkinev. 
TowiiBend,  2  Mass.  498.    1  Pick.  866.    Wikle  J.,  Newall  v.  Wright^  8 
Statute  of  Massachusetts,  1st  March,  1799,  c.  77.    Massachusetts  Berised 
1886,  part  8,  tit.  8,  c.  107.    Baylies  v.  Bussey,  6  GreenL  168.    Sweet  v.  Hon,  1 
N.  Hamp.  882.    Gilman  v,  Heddin,  6  N.  Hamp.  81.    The  practice  of  a  strict 
closure  has  also  heen  allowed  in  North  Cardizia.    Sillier  v.  Spiller,  1  Hsjw. 
In  Connecticut,  the  taking  possession  of  mortgaged  premises  by  the  mortgagee,  vader 
a  decree  of  foreclosure,  was  held  to  be  an  extinguishment  of  the  debt  by  the  s{fro- 
priation  of  the  pledge  in  satisfiiction  of  it.    The  Derby  Bank  v.  Landoo,  8  Oono.  62. 
But  by  the  statute  in  1888,  the  foreclosure  of  a  mortgage  does  not  preclude  tiie  cred- 
itor from  recovering,  by  action,  so  much  of  his  debt  as  the  mortgage  proper  sbsll  bs 
insufficient  to  satisfy,  estimated  in  value  at  the  expiration  of  the  time  limited  ix 
redemption;  and  such  action,  after  foreclosure,  shall  not  open  it. 

{a)  Edwards  v.  Cunllffe,  1  Ma^ld.  287.  Ferine  v.  Dunn,  4  Johns.  Ch.  140.  In 
Missouri,  a  short  and  easy  mode  of  foreclosing  mortgages  is  provided,  and  to  be  eao- 
menced  by  petition  to  the  Circuit  Court,  and  by  process  of  summons.  Beriffd 
Statutes  of  Missouri,  1836,  p.  409.^  And  in  New  Hampshire,  the  mortgagee,  or  tbt 
administrator,  may  foreclose  a  mortgage  by  peaceable  entry,  and  a  possession  of  ooe 
year,  without  process.  Gibson  r.  Bailey,  9  N.  Hamp.  168.  This  is  under  the  itittU 
of  1829 ;  and  after  a  possession  of  one  year,  according  to  the  terms  of  ^e  Act,  wii^ 
out  tender  of  payment  or  demand  of  an  account  on  the  part  of  tlie  mortgagor,  tbe 
mortgage  is  foreclosed.  This  statute  remains  good,  notwithstanding  chanceiy  po«0> 
respecting  the  redemption  and  foreclosure  of  mortgages,  according  to  established  pnB- 
ciples  of  cliancery,  were  conferred  on  their  Superior  Court  by  the  Act  of  Julj  4,  ISM- 
WendeU  v.  N.  H.  Bank,  9  N.  Hamp.  404. 


1  The  statute  of  Massachusetts,  as  to  foreclosure,  applies  only  to  legal  mortgages.  Wyntt 
r.  Babcock,  2  Curtis  C.  C.  386. 

2  Also  in  Illinois,  when  the  interest  of  both  parties  requires  it    Johnson  r.  Donnen,  U 
Dl.  97. 

1  A  party  may  forego  the  statutory  remedy,  and  pursue  his  rights  in  a  comt  of  chanceiTby 
bill  in  equity.    Kiley  v.  McCord,  24  Missou.  (3  Jones)  266. 
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(2.)   Cf  MeUing  (m  forechmre. 

Li  England,  and  with  us,  the  practice  of  selling  the  land  by  the 

«rty  himself,  or  by  an  authorized  trustee,  under  a  power  inserted 

a  the  mortgage,  has  extensively  prevailed.    The  course  in  Ireland, 

18  wen  as  here,  is  to  decree  a  sale  instead  of  a  foreclosure ;  and  if 

Qie  sale  produces  more  than  the  debt,  the  surplus  goes  to  the  mort- 

igitgor,  and  if  less,  the  mortgagee  has  his  remedy  for  the  difference.^ 

Ibis  course  was  recommended  by  Lord  Erskine,  as  more  analogous 

to  the  relative  situation  of  lender  and  borrower,  and  it  was  the 

Xfigiish  practice  a  century  ago,  in  cases  where  the  security  was 

defective.    If  the  mortgagee  proceeds  by  bill  for  the  technical  fore- 

doBure,  the  estate  becomes  his  property,  in  the  character  of  a 

purchaser ;  and  the  general  understanding  formerly  was,  that  by 

taking  the  pledge  to  himself,  he  took  it  in  satisfaction  of  the 

debt  (6)     But,  according  to  the  case  of  Took  v.  Hartley^  (c)  if 

4ie  mortgagee  sells  the  estate,  after  the  foreclosure,  fairly,  and 

Jbr  the  best  price,  he  may  proceed  at  law  against  the  mortgagor, 

'  Ipm  his  bond,  for  the  difference ;  though  he  cannot  have  recourse 

'  it  law  t(x  deficiency,  so  long  as  he  keeps  the  estate,  because  the 

vilae  of  it  is  not  ascertained,  and  the  mortgagee  camiot  say  what 

(nportion  of  the  debt  remains  due.    It  has  likewise  been  repeatedly 

bdd,  that  an  action  at  law  by  the  mortgagee,  after  foreclosure,  for 

fte  balance  of  the  debt  due  him,  opens  it,  and  lets  in  the  mort- 

Pgor  to  redeem,  (d)  ^    There  has  been  some  embarrassment  and 


(6)  In  Schnell  v,  Schroder,  1  Bailej  £q.  8S4,  it  was  considered  that  the  purchase 
If  the  equity  of  redemption,  hy  the  mortgagee,  either  directly  firom  the  mortgagor,  or 
Ifteiecation  under  a  junior  judgment,  ezting^bed  the  mortgage  debt 

(e)  2  Bra  C.  C.  126.    Dickens,  7S6,  S.  C. 

(^  Dashwood  v.  Blythway,  1  £q.  Cas.  Abr.  817,  pL  8.  Mosely,  196,  S.  C.  Perry 
«>B«rker,  18  Vesey,  198. 


'  The  sal«  is  not  perfect  until  an  acceptance  of  the  title  by  the  vendee,  and  a  confinnation 
^  file  part  of  the  court  Strong  v.  Dollner,  2  Sandf.  (N.  T.)  444.  Brown  v.  Frost,  10  Paige, 
^t  Until  the  porchaser  is  entitled  to  possession,  by  confirmation  of  the  sale,  and  production 
tf  inster^s  deed  to  the  oocapant,  the  owner  of  equity  of  redemption  is  entitled  to  the  rents. 
OtNo  «.  Corley,  5  Sandf  (N.  T.)  447. 

Hie  foreclosure  of  the  mortgage,  and  the  sale  of  the  mortgaged  premises,  most  take  place 

loeording  to  the  statute  in  force  at  the  time  of  making  the  mortgage,  —  at  least,  so  far  as  the 

fJbikmdnl  rights  of  the  mortgagee  would  otherwise  be  injuriously  affected.    Broson  v.  ELinzie, 

How  U.  S.  311.    Sheets  v,  Peabody,  7  Blackf.  618.   Id.  164.   See,  also,  Cohoes  Co.  v.  Goss, 

Bub.  (N.  T.)  187. 

9  Osborne  v.  Tunis,  1  Dutch.  (N.  J.)  688. 
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*  183    conflict  of  opinion  *  manifested  in  the  cases,  on  the  pmt 

whether  the  mortgagee  had  his  remedy  at  law  after  a  fore- 
closure, and  without  a  sale  of  the  estate.    The  better  opinion  j$f 
that  after  a  foreclosure,  with  or  without  a  subsequent  sale,  the  mort- 
gagee may  sue  at  law  for  tlie  deficiency,  to  be  ascertained  in  the  one 
case  by  the  proceeds  of  the  sale,  and  in  the  other  by  an  estimate 
and  proof  of  tlie  real  value  of  the  pledge  at  the  time  of  the  fore- 
closure, (a)    Whether  the  action  at  law  will  open  the  foreclosure  ii 
equity,  and  let  in  the  equity  of  redemption,  is  an  unsettled  questm 
The  weight  of  English  authority  would  seem  to  be,  that  it  opens  tin 
foreclosure,  unless  the  estate  has,  in  the  mean  time,  been  sold  bf  i 
the  mortgagee ;  and  then  it  is  admitted  that  the  power  of  convi^  I 
ance  is  gone,  for  it  would  be  inequitable  to  open  the  foredomm 
against  the  purchaser.     But  in  Hatch  v.  White^  (i)  the  reasoniqf 
of  the  court  was  against  tlie  conclusion  that  the  suit  at  law  opeBed 
the  foreclosure  in  any  case ;  and  this  was  also  the  decision  in  Im 
sing  V.  Goelet.  (c) 

The  general  rule  is,  that  the  mortgagee  may  exerdse  all  his  ri^ 

at  the  same  time,  and  pursue  his  remedy  in  equity  upon  the  mort' 

gage,  and  his  remedy  at  law  upon  the  bond  or  coratit 

*  184    accompanying  it,  concurrently,  (d)  ^    There  are  *  diJBBcuWa 


(a)  Lord  Thurlow's  opinion,  as  represented  by  Sir  Samnel  Romillj,  and  brLflrf 
Eldon,  in  Terry  v.  Barker,  8  Vesey,  527.  Hatch  v.  White,  2  Gallison,  162.  AnwyR 
Fairbanks,  3  Mass.  662.  Globe  Ins.  Company  v.  Lansing,  5  Cowen,  880.  (Mf 
r.  Swan,  3  Mason,  474.  Lansing  v.  Goelet,  9  Cowen,  846.  Lovell  v.  Leland,  8  Yff- 
mont,  581.  CuUum  t\  Emanuel,  1  Ala.  (N.  S.)  23.  In  Davis  v.  Battine,  2  Rius.  &Hif- 
76,  it  was  declared,  that  though  the  mortgagee  takes  the  debtor  on  ca.  sa.,  it  doei  not 
extinguish  his  lien  on  the  land. 

{b)  2  Gallison,  152. 

(c)  9  Cowen,  346.  In  Ix)vell  v.  Leland,  8  Vermont,  681,  it  was  deemed  tote 
reasonable,  though  not  absolutely  decided,  that  if  the  mortgagee,  ailer  foredoisii 
sues  at  law  to  recover  the  difference  1)etween  the  value  of  the  estate  and  the  somdae, 
tlie  foreclosure  should  be  opened,  and  tliat  tlie  mortgagor,  on  being  sued,  migbi  Hi 
Iiis  bill  to  redeem,  on  paying  the  full  amount  of  debt  and  costs,  and  that  the  mortp' 
gee,  when  he  brings  the  suit,  should  have  it  in  his  power  to  re-convey  the  estate.  Bf 
the  Massachusetts  Revised  Statutes  of  1835,  part  3,  tit.  3,  c.  107,  if  the  mortgip^ 
after  foreclosure,  sues  for  the  balance  of  his  debt,  after  deducting  the  ascertained  til>i 
of  the  land,  a  recovery  in  such  suit  will  open  the  foreclosure,  and  aUow  tlie  mortgig* 
to  file  his  bill  within  a  year  thereafter  to  redeem. 

{d)  Booth  V,  Booth,  2  Atk.  343.    Bumell  v.  Martm,  Doug.  417.     Schoole  r.  Sal. 


1  In  Arkansas  this  is  so,  and  the  mortgagee  is  entitled  to  his  costs  in  both  courts.    Yciyi' 
Watkins,  18  Ark.  646. 
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Dding  the  sale  of  the  equity  of  redemption  07  me  mort- 
96,  on  execution  at  law,  and  it  is  accompanied  with  danger  to 
rights  of  the  mortgagor ;  and  these  difficulties  were  suggested 
I16  case  of  IHce  v.  Anninj  (a)  and  that  the  proper  remedy  was 
irohibit  the  mortgagee  from  selling  at  law  the  equity  of  redemp- 


di.  4  Let  176.  Dnnkley  v.  Van  Bnren,  8  Johns.  Ch.  880.  Hatfield  v.  Kennedy,  1 
\  501.  Hughes  o.  Edwards,  9  Wheaton,  489.  Cullum  v,  Emanuel,  1  Ala.  N.  S.  28. 
hb  mortgagee  proceeds  to  judgment  and  execution  at  law  upon  his  bond,  and  sells 
Imd  mortgaged  to  secure  the  bond  debt,  he  sells  only  the  equity  of  redemption, 
Ltenay  afterwards  maintain  ejectment  against  the  purchaser  of  the  premises,  in 
br  lo  eofince  payment  of  the  balance.  Jackson  v,  Hull,  10  Johns.  481.  M'Call  t;. 
m,  9  Serg.  &  Rawle,  807,  808,  814.  This  supposes  the  case,  that  the  purchaser, 
fts  sheriff's  sale,  knew  of  the  existing  mortgage,  and  purchased  subject  to  it. 
Mile  rale  is  not  nnifbnn  on  the  sulrject.  In  Pennsylvania  it  has  been  frequently 
ii^  that  the  purchaser  will  hold  the  land  discharged  of  the  lien  of  the  mortgage. 
9.  M'Lanahan,  1  Penn.  44.  Pierce  v.  Potter,  7  Watts,  475.  Berger  v. 
r,  6  Wharton,  210. 

(•)  2  Johns.  Ch.  126.  In  this  case  it  was  suggested,  that  if  the  mortgagee  should 
in  to  proceed  against  his  debtor  at  law,  after  the  equity  of  redemption  had  been  sold 
iivaji./i.,  and  attempt  to  recorer  his  debt  out  of  other  property  of  the  mortgagor, 
|ri^  would  either  stay  such  proceeding,  or  compel  him,  upon  payment  of  his  debt, 
'iMigD  oyer  his  debt  and  security  to  his  debtor,  to  enable  the  latter  to  indemnify 
■Nif  out  of  the  mortgaged  premises  in  the  possession  of  the  purchaser.  In  Cullum 
iBtnoel,  1  Ala.  (N.  8.)  28,  it  was  held,  that  ordinarily  the  sale  of  the  equity  of 
iniption  by  the  mortgagee  does  not  extioguish  the  mortgage,  and  the  purchaser 
litres  only  the  right  to  complete  his  purchase  by  the  payment  of  the  mortgage  debt. 
iOyrilly  o.  Bhodes,  12  Ohio,  88,  it  was  held,  that  when  mortgaged  premises  are 
H  under  a  decree  of  foreclosure,  the  emblements  of  a  lessee  under  the  mortgagor  did 
ikpMB  to  the  purchaser.  This  decision  proceeded  on  the  system  of  appraisements 
mded  on  judicial  sale  in  Ohio.  Under  the  general  law,  both  in  England  and  in  this 
■ttiy,  the  mortgagor  is  not  entitled  to  emblements  as  against  the  mortgagee  or  pur- 
iMron  foreclosure. 

(^  The  New  York  Rerised  Statutes,  rol.  ii.  868,  sees.  81, 82,  have  carried  the  sug- 
Hfen  into  eflfect,  and  prohibited  the  sale  at  biw  of  the  mortgagor's  equity  by  the 
Mpigee,  on  a  judgment  for  the  debt  secured  by  the  mortgage.  See,  also,  Dehi- 
iK  f.  Hitchcock,  6  Hill  (N.  Y.),  14,  S.  P.  In  Massachusetts,  North  Carolina,  and 
Mucky,  likewise,  similar  embarrassments  hare  been  felt,  and  the  mortgagee  cannot, 
•leention  at  law,  sell  the  equity  of  redemption  in  discharge  of  a  debt  secured  by 
)  mortgage.^  Atkins  v.  Sawyer,  1  Pick.  351.  Camp  r.  Coxe,  1  Dot.  &  Bat.  52. 
ting  V.  Shreye,  7  Dana,  64.  The  New  York  Revised  Statutes  haye,  in  other 
pects,  materially  changed  the  established  practice  on  this  subject.  It  is  now 
iued,  that  while  a  bill  of  foreclosure  is  pending  in  chancery,  no  proceedings  shall 


Id  HisBoari,  the  mortgagee  may  sell  the  mortgaged  premises  under  executioB,  and  him- 
wcome  the  purchaser.  But  if  he  does  so,  he  is  just  where  he  began,  and  will  hold  the 
paged  land  subject  to  redemption.    Thornton  v.  Pegg,  24  Missou.  (8  Jones)  249. 

18* 
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(8.)  Parties  to  a  hiU  of  foredomire. 

When  the  mortgagee  proceeds  by  bill  to  foreclosure,  he  mot 
make  all  incumbrancers,  existing  at  the  filing  of  the  bill  (and  whieh 
of  course  includes  the  junior,  as  well  as  the  prior  incumbrancen), 
parties,  in  order  to  prevent  a  multiplicity  (^  suits,  and  that  tbe 
proceeds  of  the  mortgaged  estate  may  be  duly  distributed;' 
*  185  and  the  incumbrancers  who  are  not  parties  will  *  not  be 
bound  by  the  decree,  (a)  ^   The  reason  of  the  rule  requiring 

be  had  at  law  for  Uie  recoreiy  of  tiie  debC»  without  the  antiioritjx  of  Uw  Oont  c( 
Chancery ;  and,  on  the  other  hand,  if  a  judgment  haa  been  obtained  at  law  fiv  thi 
mortgaged  debt,  or  anj  part  of  it,  no  proceedings  are  to  be  had  In  chanoeiy,  mile»H 
execution  has  been  retmned  nniatisfled,  in  whole  or  in  part,  and  it  be  itMed  in  thi 
return  that  the  defendant  had  no  property  to  latiBi^  i%,  except  the  mortgaged  prcniMii 
New  York  Revised  Statutes,  yd.  ii.  191,  sees.  168, 166.  Williamaon  v.  ClianqilBi»S 
Paige,  70.  6hufelt  v.  Shufeit,  9  Ibid.  187.  The  statute  goes  on  and  declares,  tfart  t 
the  mortgaged  premises  should  proye  insufficient  to  satify  the  debt»  the  Court  of  €&» 
eery  has  power  to  direct  the  payment,  bj  the  mortgagor,  of  the  unsatisfied  bskaflib 
and  to  enforce  it  by  execution  against  the  other  property  or  the  person  of  the  date. 
Ibid.  sec.  162.  As  the  action  of  ejectment  upon  a  mortgage  is  abolished  (Ssd.  V^ 
sec.  67),  the  jurisdiction  at  law  orer  the  debt»  as  well  aa  oyer  the  pledge,  wosH 
appear,  by  these  provisions,  to  be  essentially  taken  awi^  and  tnmaferred  to  disnBBy. 
In  Mississippi,  where  there  is  no  such  statute,  the  remedy  of  the  mortgagee  for  \k 
unsatisfied  balance  of  the  debt,  after  a  fixredosure  and  sale  under  hia  mortgsge^ii  it 
law.    Stark  t;.  Mercer,  3  Howard  (Miss.),  877. 

(a)  Godfrey  v.  Chadwell,  2  Vem.  601.    Morret  v,  Westeme,  Ibid.  668.    Hobsitv. 


3  There  are,  however,  numerous  authorities,  holding  that  a  prior  inoombrsncer  is  nK  t 
necessaiy  partj'  to  a  fbreclosure  by  a  junior  mortgagee.  In  Rose  r.  Page,  2  Sim.  471,  it  wi 
expressly  adjudged,  by  the  English  Vice-Chancellor,  that  a  mortgagee  might  fik  his  bSI 
against  the  mortgagor,  and  a  junior  mortgagee,  without  making  a  prior  one  a  partf.  Tte 
same  point  was  decided  as  to  prior  annuitants,  in  Delabere  «.  Norwood,  8  Swaiut  144.  b 
Richards  r.  Cooper,  6  Beav.  804,  it  was  decided  again  as  to  a  prior  mortgagee.  See,  aim,  1^ 
ker  r.  Fuller,  1  Russ.  &  My.  666.  Story's  £q.  &  L.  sec.  198,  and  note.  Calyert  on  PWi* 
128, 188.  There  is  an  evident  distinction  between  prior  and  subsequent  incombraimn.  If 
the  junior  mortgagee  is  not  made  a  party,  the  purchaser  will  take  the  estate,  subject  to  xigl( 
of  redemption ;  and  the  inconvenience  of  this  is  manifest.  If  a  prior  mortgagee  it  osiitlii 
the  only  coiLsequence  is,  that  the  purchaser  will  get  the  estate,  subject  to  that  paramoam  liMi 
and  necessarily  the  terms  of  the  purchase  will  be  adjusted  accordingly.  Aa  owner  of  the  cilitti 
he  can  pay  off  the  lien,  and  clearly  it  must  be  indifferent  to  him  whether  he  bids  and  pan  ^ 
full  value,  takmg  a  clear  title,  or  whether  he  pa3r8  the  value  less  the  prior  incumbrance,  md 
then  pays  off  such  incumbrance.  If,  however,  the  prior  lien  is  disputed,  or  the  amount  of  it  ii 
in  controverny,  the  propriety  of  making  the  holder  of  it  a  par^'  is  unquesticmable ;  and  Ai 
purpose  of  so  doing  is  to  obtain  an  adjudication  as  to  the  validly  or  amount  of  such  fieik 
There  would  seem  to  be  no  dictate  of  necessity  or  convenience  which  requires,  or  even  jnstifteSi 
the  making  a  prior  incumbrancer  a  party  at  the  suit  of  a  junior  one  fbr  any  other  purpue. 

1  McCall  V.  Yard,  1  Stockt.  (N.  J.)  868.    See  Williamson  r.  Probasco,  4  Halsu  Ch.  I'X 
and  other  cases  in  same  vol.  upon  the  subject  of  fbreclosure;  Webb  v.  Mi^^ati   \\  Tezasiff^* 
Valentine  r.  Havener,  20  Missou.  138.    In  a  bill  by  a  trustee  to  fbredoee,  the  oesteii  jae  e«( 
must  be  made  parties.    Davis  v.  Hemingway,  8  Wma.  (29  Yt)  488. 
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iH  the  incumbrancers,  subsequent  as  well  as  prior  to  the  plaintiff, 
to  be  made  parties,  is  to  give  security  and  stability  to  the  purchaser's 
litle ;  for  he  takes  a  title  only  as  against  the  parties  to  the  suit ;  and 
it  oannot  and  ought  not  to  be  set  up  against  the  subsisting  equity 
•f  tlioee  incumbrancers  who  are  not  parties.  (5)  If  a  surplus 
remains  after  satisfying  the  incumbrancers  who  are  brought  into 
Mart,  it  will  be  paid  over  to  the  mortgs^r,  as  the  proceeds  of  his 
eq[uitj  of  redemption  ;  though  subsequent  incumbrancers,  who  are 
Bot  parties,  would  probably  be  permitted,  on  application  to  the  court, 
tnd  due  proof  of  their  title,  to  intercept  its  transit,  (c)  ^  The  gen- 
eral rule  is,  that  all  persons  materially  interested  in  the  mortgage, 
&t  mortgaged  estate,  ought  to  be  made  parties  to  a  bill  of  foreclosure. 
TbiB  will  ordinarily  include  the  heir,  or  devisee,  or  assignee,  and 
perBCHial  representatives  of  the  mortgagor,  and  also  the  tenants  for 
life,  and  the  remainder-man ;  for  they  all  may  be  interested 
da  the  right  of  redemption,  or  in  taking  the  accoimts.^    *  If    *  186 


AUiot^  2  P.  Wmf.  648.  Fell  v.  Brown,  2  Bro.  C.  C.  276.  Bishop  of  Winchester 
m.  pMTwr,  8  Vetey,  814.  Sherman  v.  Cox,  8  Ch.  46.  Haines  r.  Beach,  8  Johns.  Ch. 
ttO.  Ltod  v.  Sandford,  5  Conn.  644.  Renwick  v.  Macomb,  1  Hopkins,  277.  The 
Eni^iah  practice  is  to  settle  hy  decree  the  order  of  pajrment,  according  to  priorities ; 
•md  the  decree  is,  in  detail,  that  the  second  incumbrancer  shall  redeem  the  first,  the 
fliird  tbe  second,  and  so  on.  See  Mondej  v.  Mondej,  1  Yes.  &  Bea.  228,  and  8  Meriv. 
Sie,  note. 

{b)  The  New  Toric  Revised  Statutes,  toI.  ii.  192,  sec.  158,  declare,  that  the  deed  to 
tbm  parefaaier  at  a  sale,  under  the  decree  of  foreclosure,  shall  be  an  entire  bar  against 
■n  the  parties  to  the  suit,  and  their  heirs  respectiyely ;  but  the  statute  goes  no  Airther, 
md  the  rights  of  other  mortgagees  and  of  judgment  creditors,  not  being  parties,  are 
■otaflbcted  bj  the  sale.  N.  Y.  R.  S.  yoI.  ii.  646,  sec.  8;  and  in  Louisiana,  if  there 
to  an  agreement  in  a  mortgage  hy  the  clause  de  non  ab'enando,  it  renders  Toid,  as 
the  mortgage  creditor,  amy  alienation  made  in  violation  of  it,  and  the  mort- 
maj  cany  on  his  executory  proceedings  of  seizure  and  sale  without  making  the 
a  party,  or  taking  any  notice  of  a  change  of  owner.  Haley  v.  Dubois,  10 
Bobu  (l4mis.)  64. 

(e)  The  New  York  Revised  Statutes,  vol.  u.  192,  sees.  159, 160,  direct  the  surphis 
niiliig  upon  the  sale  to  be  brought  into  court,  for  the  use  of  the  defendant,  or  of  the 
ia  aoy  be  entitled  thereto,  subject  to  the  order  of  the  court ;  and  if  not  called  for  in 
mondliB,  it  ia  to  be  put  out  at  mterest,  for  the  benefit  of  the  defendant,  his  repre- 
•mlBtiTea  or  anigns. 


s  MeCsn  «.  Yiid,  1  StXNskt  (N.  J.)  868. 

s  Tbc  statB,  occupying  the  position  of  a  prior  mortgagee,  need  not  be  made  a  party,  its 
tSi^fiA  being  paiameont    Pattison  v.  Shaw,  6  Ind.  877.    The  wife  of  a  grantee  to  a  mortgagee 
party  to  a  bill  of  foredosnre.    Bat  S.  B.  Strong  J.  dissented.    Mills  v.  Van 
M  Baib.  (N.  Y.)  126. 
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the  mortgage  consists  of  a  reversion  or  remainder,  sulgect  to 
an  estate  for  life,  it  may  be  foreclosed ;  but  the  estate  of  the  tentnt 
for  life  would  not  be  affected,  and  he  would  have  no  interest  in 
the  foreclosure,  (a)    The  bill  to  foreclose  is  filed  in  the  name  of  the 
mortgagee  or  his  assignee,^  or,  if  dead,  in  the  name  of  his  personil 
representatives ;  for  tlie  mortgage  debt  is  part  of  the  personal  estate 
of  the  mortgagee,  and  though,  on  his  death,  the  estate  technically 
descends  to  the  heir,  he  will,  without  a  manifest  intent  to  the  con- 
trary, take  it  in  trust  for  tlio  personal  representatives,  (b)    But  the 
question  of  parties  is  usually  more  or  less  fluctuating,  and  open  for 
discussion.     It  is  governed,  in  some  degree,  by  circumstances; 
whereas,  the  principle  that  those  persons  who  are  interested  in  iho 
subject,  and  are  not  made  parties  to  the  suit,  are  not  bound  hy 
the  decree,  is  more  steady  in  its  operation,  for  it  is  founded  on  natr- 
ural  right. 

The  equity  of  redemption  may  be  foreclosed  by  the  act  of  tho 
mortgagor  himself;  for,  upon  a  bill  to  redeem,  the  plaintiff  is 
required  to  pay  the  debt  by  a  given  time,  which  is  usually  six 
months  after  the  liquidation  of  the  debt ;  and  upon  his  defiiult,  the 
bill  is  dismissed  for  non-payment,  which  is  a  bar  to  a  new  bill,  and 
equivalent  to  a  decree  of  absolute  foreclosure,  {c) 

(4.)  Equity  of  redemption  barred  by  time. 

Tlie  right  of  redemption  may  be  barred  by  the  length  of 
*  187    *  time.^    The  analogy  between  the  right  in  equity  to  redeem 


(a)  Pcnniman  v.  IloIIis,  13  Mass.  429.  On  a  sale  hj  the  mortgagee  in  the  lifetime 
of  the  mortgagor,  the  surplus  is  personal  estate ;  but  if  the  sale  be  after  the  vaor^ 
gor's  death,  the  surplus,  as  well  as  the  equity  of  redemption,  belongs  to  his  bar* 
Wright  V.  Rose,  2  Sim.  &  Stu.  828.    Moses  v.  Murgatroyd,  1  Johns.  Ch.  180. 

(6)  Com.  Dig.  tit.  Chancery,  4  A.  9.  Demarest  v.  Wynkoop,  8  Johns.  Ch.  1^ 
Scott  f.'.  Macfarland,  13  Mass.  809.  Grace  v.  Hunt,  Cooke  (Tenn.),  844.  Dennr. 
Spinning,  1  llalst.  471.  The  cases,  as  to  parties,  are  collected  in  8  Powell  on  Mort- 
gages, 908-977,  989-992. 

(c)  Cholmley  v.  Oxford,  2  Atk.  267.  Sir  William  Grant,  in  the  Bishop  of  Winchei- 
ter  V.  Paine,  11  Vesoy,  199.    Perine  v.  Dunn,  4  Johns.  Ch.  140. 


1  An  assignee  may,  in  his  own  name,  maintain  an  action  upon  the  mortgage,  although  te 
IB  unable  to  maintain  such  an  action  on  the  evidence  of  the  debt.  Rigney  v.  I^vejoVi  IS  1S< 
Hamp.  247.    But  the  assignment  must  be  in  writing.    Lyford  r.  Rom,  88  Maine,  197. 

^  The  right  of  rcd(Mnption  is  not  barred  by  time  or  limitation,  so  long  as  the  moitgtgM 
admits)  himself  to  hold  in  that  character.  In  Calkms  v.  IsbcU,  20  K.  Y.  147,  it  was  held,  thit 
a  proceeding  to  foreclose  a  mortgage  by  advertisement  was  an  acknowledgment  of  the  rigkt  tft 
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id  the  right  of  entry  at  law  is  generally  preserved;   so  that 

le  mortgagor,  who  comes  to  redeem  against  a  mortgagee  in  pos- 

)ssion,  after  the  period  of  limitation  of  a  writ  of  entry,  must  bring 

limself  within  one  of  the  exceptions,  which  would  save  the  right 

if  entry  at  law,  or  the  time  will  be  a  bar  to  the  redemption,  and  a 

rdiease  of  it  to  the  mortgagee  may  be  presumed.    The  limitation  at 

kw  and  in  equity  is  usually  the  same,  with  the  allowance  of  the 

tune  time  for  disabilities,   (a)      The  statute  of  limitations  is 

imimed  as  the  fit  and  proper  groimd  for  taking  the  length  of 

possession  therein  mentioned  as  the  presumption  of  right ;  and  the 

eoorts  of  equity  have  been  considered  by  the  judges,  in  some  cases, 

IB  yirtually,  though  not  in  terms,  included  in  its  provisions.     This 

is  the  general  doctrine,  in  England,  and  in  this  country,  in  respect 

to  remedies  in  equity ;  but  the  late  Revised  Statutes  of  New  York 

have  wisely  removed  all  doubt  and  difficulty  on  this  subject,  and 

Rgolated  limitations  in  equity  by  express  provisions.    In  all  cases 

tf  coucurrent  jurisdiction,  in  the  courts  of  law  and  of  equity,  the 

ititute  of  limitations  applies  equally  to  both  courts ;  but  it  does  not 

^f^J  to  cases  in  which  a  court  of  equity  has  peculiar  and  exclusive 

jtirisdiction ;  and  in  all  such  cases,  the  limitation  of  bills  for  relief, 

on  the  ground  of  fraud,  is  six  years  after  the  discovery  of  it  by  the 

^grieved  party ;  and  in  all  the  other  cases  not  provided  for, 

file  limitation  is  ten  years  after  the  cause  accrued ;  and  *  this,    *  188 

consequently,  reduces  the  right  to  redeem  for  twenty  years, 

•>  it  before  stood,  to  ten  years,  (a)  ^ 


(a)  Jemier  v.  Tracy,  cited  in  Cox's  note  to  8  P.  Wms.  287.  Belch  v.  Harrej,  Ibid. 
W  8  Atk.  818.  Aggas  v.  PickereU,  Ibid.  225.  Smith  v.  Clay,  8  Bro.  C.  C.  680, 
*^  Lord  Kenyon,  in  Bonny  v.  Ridgard,  cited  in  17  Vesey,  97.  Hodle  v.  Healy,  1 
^^.  ft  Bea.  686.  Demarest  v.  Wynkoop,  8  Johns.  Ch.  129.  Kane  v.  Bloodgood, 
'  Ibid.  90.  Slee  v.  Manhattan  Company,  1  Paige,  48.  Lamar  v.  Jones,  8  Harr.  & 
k'Beo.  828.  Sir  Thomas  Plomer,  in  Chahner  v.  Bradley,  1  Jac.  &  Walk.  &8.  Lyttle 
*-Howton,  1  Marshall,  619.  Ebnendorf  v.  Taylor,  10  Wheaton,  168.  Lord  Redes- 
^  in  Cholmondelly  r.  Clinton,  2  Jac  &  Walk.  191.  Dexter  v.  Arnold,  8  Sum- 
mer, 162. 

(a)  New  York  Revised  Statutes,  toI.  ii.  801,  sees.  49,  60,  61,  62.  The  period  of 
■Bhation  of  a  right  of  entry  upon  land  yaries  yery  materially  in  the  different  states 


idfiOD,  notwithstanding  a  posseseion  cf  twenty  yean  by  the  mortgagee.    See,  also,  Pendleton 
Booth,  1  Gift  85,  where  it  was  held  that  the  right  of  redemption  was  restored  by  an 
biowledgment  of  the  mortgagee,  after  twenty  years'  possession  by  him,  that  be  held  in  that 
naeter. 
1  Tbe  tihct  of  this  statota  upon  the  rights  of  mortgagor,  as  affected  by  the  lapse  sf  tima, 
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It  is  the  better  and  prevailing  opinion  in  the  English  courts,  Ait 
if  a  mortgagee  enters  in  the  lifetime  of  the  tenant  for  life,  te 


It  is  80  years  in  MiBsissippi ;  21  yean  in  Pennsylvania  and  Ohio ;  2D  jean  in  Maiac^ 
New  Hampshire,  Massachusetts,  Rhode  Island,  New  York,  New  Jeraej,  l>elawii% 
Maryland,  Virginia,  Alabama,  Kentucky,  Indiana,  and  Missouri;  16  years  in  YennoBl 
and  Connecticut;  10  years  in  Louisiana;  7  years  in  Nortli  Carolina^  Tennsfls^ 
and  Georgia ;  and  6  years  in  South  Carolina.  But  in  North  CaroUna  the  timitatwi 
in  certain  cases  is  21  years,  by  the  Act  of  1791,  to  constitute  a  bar  to  tbe  rigiit  of 
entry.  See  the  appendix  to  Mr.  Angell's  learned  and  accurate  Treatise  on  the  lial' 
tation  of  Actions  at  Law  and  Suits  in  Equity.  After  entry  by  the  mortgagee,  spia 
de&ult,  or  by  writ  of  entry,  the  limitation  of  the  right  of  redempCiaii,  in  the  JIsv- 
England  States,  is  not  regulated  by  the  general  limitation  to  a  right  of  entiy,  but  ii* 
as  we  have  already  seen,  very  much  reduced. 


is  both  interesting  in  theoiy  and  important  in  practice.   The  terms  *^  foifeitme  **  and  "  i 
tion/'  in  their  origin,  were  descriptlYe  of  the  relations  of  mortgagor  and  mortgagsSi  vIns  I 
mortgage  was  regarded  as  a  grant  of  an  estate  defeasible  only  by  payment  at  the  §fteM 
day.    By  failure  to  pay  at  the  day,  the  mortgagor's  estate  was  whoUy  gone.    This  wss  **ft^ 
foiture."    But  equity  relieved,  and  this  was  **  redemption."    The  period  of  limitalioa  wiAk 
which  this  relief  would  be  granted,  was  twenty  years  after  ibrieitare,  or  after  aduKwriedpiw^ 
by  the  mortgagee  of  the  mortgagor's  right.    As  the  law  is  now  settled,  in  New  York  and  iAb 
states,  there  is  never  a  forfeitwe  of  the  mortgagor's  estate,  and  the  estate  is  thcreftn  sfRf 
redeemed,  in  the  aucient  sense  of  the  term.    It  is  simply  relieved  ftom  the  incmnbtaaa  bf 
payment  at  any  time,  and  a  tender  of  such  payment  is  effectual  for  that  purpose.    Koitii^t 
Cady,  21  N.  Y.  848,  and  see  anU^  p.  154,  and  note  4.    In  England,  a  re-conveyanoe  vtit 
estate  is  held  to  be  necesMtiy  when  payment  is  made  after  the  **  law  day,'*  in  orda*  to  n4sni 
the  mortgagor  with  the  title,  and  as  the  power  of  equity  must  be  invoked  to  compel  soA  R> 
conveyance,  a  bill  for  that  purpose  may  well  be  termed  a  bill  of  redemption.    But  in  NevToik 
no  such  rc-convcyance  is  required,  because  nothing  is  forfeited  or  lost  by  the  failure  to  pay^ 
the  day.    Jackson  v.  Crafts,  18  Johns,  110.    Eortright  v.  Cady,  nqira.    The  mortgage  fttirfi 
as  before,  as  a  simple  security.    With  us,  therefore,  the  inquiry  within  what  period  of  limii«- 
tion  may  a  mortgagor  ask  to  redeem,  and  tile  his  bill  for  that  purpose,  apparently  amountt  to 
no  more  than  this:  within  what  time  may  he  rightfully  pay,  or  offer  to  pay,  the  debt,  so  ** 
to  remove  the  cloud  from  his  estate  ?    Or,  if  the  mortgagee  has  gone  into  posseftsioa,  *a<i 
remains  after  the  debt  is  paid,  within  what  time  may  the  true  owner  recover  the  posseuif^ 
which  is  wn)ngfuU y  withheld  ? 

The  impression  of  the  annotator  decidedly  is,  that  a  mortgagor  cannot  be  adjudged  to  hf** 
lost  his  estate,  by  lapse  of  time,  short  of  twenty  years'  adverse  possession  by  the  mortgi^ 
and  that  the  rule  on  this  subject  is  essentially  unchanged.    Suppose  the  mortgagee  hss  bd 
in  possession  a  little  more  than  ton  years,  confessedly  as  mortgagee,  and  receiving  and  tfj/^ 
ing  tiie  rents  and  profits  in  the  gradual  extinction  of  the  debt.    But  (the  debt  being  ihrfff 
due)  the  mortgagor  had  a  right  to  redeem  at  the  veiy  c<»nmencement  of  that  period.   Ta  ^ 
is  inconceivable  that  his  estate  is  for  ever  gone  at  the  end  of  the  ten  years,  while  the  proctaif 
payment  ha.s  been  constantly  going  on  with  the  concurrence  of  both  parties.    Snppoie  tis 
mortgagor  is  always  in  possession,  as  the  fact  usually  is  in  this  country.    Is  a  title  ever  kwl,Vr 
limitation  or  lai>se  of  time,  while  the  owner  is  in  the  peaceable  possession  and  enjoynctti 
Plainly,  it  is  not.    But,  with  us,  the  redemption  of  an  estate  ftom  a  mortgage  is  simph  Cb6 
pa>nnent  of  the  mortgage  at  any  time.    Does,  then,  a  mortgagor  in  possession  lose  hi»  lif^ 
to  pay  the  debt  in  ten  years  after  it  has  fallen  due  ?    If  he  does,  is  it  a  consequence  that  bi 
must  give  up  hb  estate,  and  that  the  mortgagor  may  lecover  and  hold  it  fiur  ever  against  him? 
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under-maii  will  be  barred  of  his  right  to  redeem,  after  twenty 
s,  from  such  entry.  The  principle  is,  that  the  remainder-man 
it  have  redeemed,  notwithstanding  the  life-estate,  and  that  it  is 
>  consequence  to  the  mortgagee  who  has  the  equity,  for  he  ought 
)  quieted  after  twenty  years'  possession.  This  was  the  opinion 
h.  B.  Eyre,  (5)  and  of  Sir  William  Grant,  and  it  was  so  decided 
Harritan  v.  SoUins.  (c)  Lord  Manners  was  of  a  different  opin- 
and  he  concluded,  from  analogy  to  the  statute  of  limitations  at 
that  the  remainder-man  had  twenty  years  to  redeem,  after  the 
ination  of  the  life-estate.  Until  his  title  vests  in  possession,  he 
quite  unconnected  with  the  tenant  for  life ;  and  there  was  as 
h  reason  in  tliis  as  in  other  cases,  that  lapse  of  time  should  not 
until  his  right  of  entry  had  accrued.  (cT)  As  the  right  of 
mption  belongs  exclusively  to  a  court  of  equity,  the  remainder- 
's bill  to  redeem  must,  in  New  York,  be  filed  within 
years  "  after  the  cause  thereof  *  shall  accrue  ;  (a)  and  *  189 
Iher  the  cause  for  redemption,  as  respects  the  remainder- 
,  may  be  said  to  accrue  when  the  mortgagee  enters  and  takes 
ession  under  the  mortgage,  remains  yet  to  be  3ettled.  This 
I  does  not  fall  precisely  within  the  principle  which  gives  to  a 
ainder-man  twenty  years  after  the  death  of  the  tenant  for  life  to 
irt  a  title,  and  make  his  claim  and  entry  by  action ;  for  until  then 
tiAd  no  right  of  entry ;  whereas,  the  remainder-man,  in  the  other 


(b)  Corbett  v.  Baker,  1  Anst.  18S. 

(c)  1  Sim.  &  Sta.  471. 

{d)  BUke  V.  Foster,  2  Ball  &  Bea.  887,  676. 

(a)  New  York  ReriBed  Statutes,  vol.  ii.  801,  sec.  62. 


■:  the  mortgagee  maj  sue  on  the  bond  or  other  personal  obligation  for  the  debt,  or  pro- 
in  equity  to  foredoee  the  mortgage  at  any  time,  until  a  presumption  of  payment  arises; 
ber  vords,  for  twenty  years  alter  the  debt  is  due,  and  after  any  acknowledgment  of  its 
Mce.  Now  the  riffkt  to  pay  the  debt  during  that  period  of  time  would  seem  to  be  a 
laiy  result  of  the  obligation  and  duty  to  pay.  Payment  is  the  act  of  the  party,  and  by 
g^uishing  the  mortgage,  it  redeems  the  estate  without  any  judicial  sentence.  But  after 
ent,  or  tender,  the  mortgagor  may  have  a  cause  of  suit  to  recover  possession  finom  the 
jigee.  Bat  this  is  a  legal  cause  of  suit,  the  possession  of  the  mortgagee,  after  the  extinc- 
f  his  lien,  being  simply  tortious.  Incidentally,  an  accounting  may  be  necessary,  and  the 
lietion  of  equity  mar  be  conveniently  mvoked  on  that  ground.  But  this  cannot  be  a 
■ttanee  which  abridges  the  limitation.  Either  legal  or  equitable  jurisdiction  may  be 
Bdto,  as  convenience  may  dictate.  The  relief  which  is  sought  for,  in  either  forum,  is  not 
It  a  fcrfeitnre,  because  there  is  none,  but  it  is  the  possession  of  an  estate  according  to  the 
If  this  be  so,  the  limitation  is  twenty  years. 


i 
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case,  may  redeem  the  mortgage  in  the  lifetime  of  the  tenant  for  lifi; 
and  to  permit  a  mortgagee  to  be  called  to  a  severe  account  for  tbe 
proceeds  of  the  estate,  after  a  long,  immolested  reception  of  the  reali 
and  profits,  and  when  he  is  not  allowed  any  adequate  compensatun 
for  liis  care  and  trouble,  is  not,  in  those  instances,  where  the 
remainder-man  might  have  called  on  him  sooner,  very  ccmsbteat 
with  true  policy  and  substantial  justice,  (b) 

The  mortgagee  may  equally,  on  his  part,  be  barred  by  hipse  of 
time ;  and  if  the  mortgagor  has  been  permitted  to  possess  and  enjcqr 
the  estate  without  account,  and  without  any  payment  of  principil 
or  interest,  or  claim  for  a  given  period,  and  which  is  generally  fixed 
at  twenty  years,  the  mortgage  debt  is  presumed  to  be  extinguished, 
and  a  reconveyance  of  the  legal  estate  from  the  mortgagee  may  be 
presumed.  The  period  of  twenty  years  is  taken,  by  analogy  to  the 
period  of  limitation  at  law,  for  tolling  the  entry  of  the  true 
owner,  (c)  The  rule  of  barring  the  equity  of  redemption,  or  the 
claim  of  tlie  mortgagee,  by  lapse  of  time,  is  founded  on  a  presump- 
tion of  title  which  may  be  subdued  by  parol  proof,  or 
*  190  circumstances  *  sufficient  to  put  down  or  destroy  the  con- 
trary presumption,  (a)^ 


(b)  According  to  the  principle  of  the  decision  in  WeUs  v.  Prince,  9  MaM.  &0S, 
though  a  remainder-man  should  have  acquired  a  right  of  entry  in  the  lifetime  oft 
devisee  for  life,  jet  he  was  not  boimd  to  avail  himself  of  it,  and  might  enter  after  hii 
second  right  accrued  bj  the  death  of  a  tenant  for  life. 

(c)  Hillarj  v.  WaUer,  12  Vesej,  289.  Cook  v.  Saltan,  2  Sim.  &  Sta.  154.  Moon 
V.  Cable,  1  Johns.  Ch.  385.  Giles  v.  Baremore,  5  Ibid.  545.  Jackson  v.  Wood,  12 
Johns.  242.  Ross  v.  Norvell,  1  Wash.  14.  Howland  v.  Shurtleff,  2  Metoalf,  *26.  By 
the  statute  of  8  and  4  William  IV.  c.  27,  explained  by  statute  1  Vict,  c  28,  morlpr 
gees  must  bring  their  suit  to  recover  the  land  mortgaged  within  twenty  years  next 
atter  the  last  payment  of  any  part  of  the  principal  money,  or  interest  secured  by  tfa^ 
mortgage. 

(a)  Whiting  v.  White,  Cooper  £q.  1.  Reeks  v.  Postlethwaite,  Ibid.  161.  Bar- 
ron V.  Martin,  Ibid.  189.  Hughes  v.  Edwards,  9  Wheaton,  489.  The  English  nkmM 
to  the  allowance  of  parol  proof  to  destroy  the  effect  of  the  m<Mtgagee's  possession 
twenty  years,  was  proposed  in  England  to  be  abolished,  by  the  proposition  of  the 
property  commissioners,  that  the  mortgagee's  right,  founded  on  twenty  years' 
should  not  be  taken  away  by  any  unwritten  promise,  statement,  or  acknowledgm^it^ 


^  Pnx^ecding  commenced  by  the  mortgagee  to  foreclose,  will  rebut  such  presumpdo^^ 
Calkins  r.  Calkins,  3  Barb.  (N.  Y.)  306.  Any  acts  or  circumstances  showing  a  recognition  C^^ 
the  mortgage  witliin  twenty  years  will  prevent  the  running  of  time  againtvt  the  mortgagor  " 
Morgan  v.  Morgan,  10  Geo.  207.  But  a  mortgage  of  wild  and  unimproved  lands  <^  itlik^^-^ 
neither  party  was  in  possession,  there  being  evidence  that  the  debts  were  unpaid,  con  be  uttc^ 
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len  a  foreclosure  takes  place  by  a  sale  of  the  mortgaged 
ses  under  a  power,  it  is  usual,  in  England,  to  provide  in  the 
;age  itself  for  due  notice  of  the  sale,  so  as  to  afford  a  fair 
tuuity  of  an  advantageous  sale.  If  the  mortgagee  omits  to 
jroper  notice,  whether  directed  by  the  power  or  not,  the  sale 
»  impeached  in  chancery.  (6)  In  New  York,  (c)  and  proba- 
.  other  states,  a  sale  under  a  power  is  made  tlie  subject  of  a 
e  provision ;  but  as  the  title  \mder  such  a  sale  does  not  affect 
Qortgagee  or  judgment  creditor  whose  lien  accrued 
to  the*  sakj  it  must  be  rather  a  hazardous  and  unsat-  *  191 
)ry  title,  and  fer  inferior  to  one  under  a  decree  in 
ery,  foimded  on  a  view  of  the  rights  (and  which  bars  the 
)  of  all  incumbrancers  who  are  brought  before  the  court, 
ale  under  a  power,  if  regularly  and  fairly  made,  according  to 
irection  of  the  statute,  is  a  final  and  conclusive  bar  to  the 
r  of  redemption.^    This  has  been  the  policy  and  language  of 


^non.  6  Madd.  Ch.  16.  The  notice  of  sale  under  the  foreclosure  of  mortgagef 
abject  of  special  regulation  by  the  New  York  statute  of  May  7, 1844,  ch.  846. 
[t  is  requisite,  in  New  York,  to  a  valid  execution  of  the  power,  that  it  be  pre- 
registered,  or  the  mortgage  containing  it,  recorded;  and  that  there  be  no 
I  suit  at  law,  nor  any  judgment  fbr  the  debt  on  which  an  execution  haa  not 
itomed  unsatisfied ;  and  that  notice  sufflcientiy  descriptiye  of  the  mortgage, 
(  debt,  and  the  land,  be  published  for  twenty-four  weeks  successively,  once  a 
n  a  newspaper  printed  in  the  county  where  the  lands,  or  a  part  of  the  lands, 
lated,  and  the  same  also  affixed  twelve  weeks  prior  to  the  time  of  the  sale,  on 
ward  door  of  the  nearest  court-house  of  the  county.  Every  such  sale  must  be 
3onnty  where  the  mortgaged  premises,  or  some  part  of  them,  are  situated,  and 
ic  auction ;  and  distinct  fiirms,  tracts,  or  lots,  are  sold  separately.  The  statute 
'  provides,  tiiat  the  mortgagee,  and  his  representatives,  may  purchase ;  and 
luch  sale  is  declared  to  be  equivalent  to  a  foreclosure  and  sale  in  equity,  so  &r 
bar  the  equity  of  redemption  of  the  mortgagor,  and  of  all  persons  claiming 
tiim  by  titie  subsequent  to  the  mortgage ;  but  it  is  not  to  affect  a  mortgagee,  or 
ent  creditor,  whose  titie  or  lien  accrued  prior  to  the  sale.  The  affidavit  of  the 
tion  and  notice  of  sale,  and  circumstances  of  the  sale,  are  evidence  of  the  sale 
edosure  without  any  conveyance.  The  statute  contains  some  ftirther  directions 
iry  to  be  attended  to,  concerning  the  contents  and  disposition  of  the  affidavit 
sale.  New  York  Revised  Statutes,  vol.  ii.  546,  tit.  16,  and  Acts  of  New  York, 
8, 1888,  and  of  May  7, 1844,  ch.  846. 


ifter  thirty  years.    Choateaa  v.  Borlando,  20  Missou.  482.    Robinson  v.  Fife,  8  Ohio 
661.    And  in  Meyer  v.  Campl)ell,  12  Miss.  608,  it  was  held,  that  there  is  no  presomp- 
redemption  after  a  lapse  of  time. 

Wre  a  statute,  paraed  after  the  execution  of  the  mortgage,  reduced  the  time  for 
dag  the  sale  from  twenty-four  to  twelve  weeks,  it  was  held,  that  the  statute  was  not 
701*.  IT.  19 
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the  law  of  New  York,  from  the  time  of  the  first  introductioii  of  tha 
statute  regulations  on  the  subject,  in  March,  1774.  (a)  As  pn>> 
ceedings  under  a  power  aro  inpai$j  and  no  day  in  court  is  given  to 
the  mortgagor  to  set  up  any  equitable  defence,  a  court  of  equitf 
will  interfere,  where  payments  have  been  made  and  not  creditodi 
and  stay  the  proceedings,  and  regulate  the  sale  as  to  the  extensiai 
of  notice,  or  otherwise,  as  justice  may  require,  and  pazticulady 
when  the  rights  of  the  infant  heirs  of  the  mortgagor  are  con- 
cerned, (b)  A  sale  under  a  power,  as  well  as  under  a  decree,  will 
bind  the  in£Etnt  heirs ;  for  the  infSwt  has  no  day,  after  he  comes  of 
age,  to  show  cause,  as  he  has  where  there  is  the  strict  technical  five* 
closure,  and  as  he  generally  has  in  the  case  of  decrees,  (e) 

(5.)   Of  (ypenmg  biddinffs. 

Upon  a  decree  for  a  sale,  it  is  usual  to  insert  a  direction  thit 
tlie  mortgagor  deliver  up  possession  to  the  purchaser;  bnt 
*  192  ^  whether  it  be  or  not  part  of  the  decree,  a  court  of  •  equity 
has  competent  power  to  require,  by  injunction,  and  enforce, 
by  process  of  execution,  delivery  of  possession ;  and  the  power  is 
founded  upon  the  simple  elementary  principle,  that  the  power  of 
the  court  to  apply  the  remedy  is  co-extensive  with  its  jurisdictio& 
over  the  subject-matter,  (a)     The  English  practice  of  opening  bid- 


(a)  DoolUtle  v.  Lewis,  7  Johns.  Ch.  60.    It  was  formerlj  held,  that  though  titf 
mortgagee  omitted  to  record  the  power,  yet  that  the  sale  would  he  binding  upo* 
tlie  mortgagor,  and  bar  his  equity  of  redemption.    Wilson  v.  Troup,  2  Coweo,  23d, 
242.    But  the  new  revised  statute  would  seem  to  be  too  precise  in  its  ii^junctioDi,  V> 
admit  of  such  a  latitudinary  construction.    It  declares,  that  to  entitle  the  party  to  gif* 
notice,  and  to  make  the  foreclosure,  it  shall  be  requisite  that  the  power  has  been  duly  te^ 
tered,  and  that  every  sale  pursuant  to  a  power  as  aforesaid,  and  oorubided  as 
prescribed,  shall  be  a  bar,  &c. 

(6)  Van  Bergen  v.  Demarest,  4  Johns.  Ch.  87.    Nichols  v.  Wilson,  Ibid.  115. 

(c)  Booth  V.  Rich,  1  Vom.  295.    Mallack  i\  Galton,  8  P.  Wms.  852.    Mills  r. 
nis,  3  Johns.  Ch.  867. 

(a)  Dove  p.  Dove,  Dickens, 617.  1  Bpo.  C.  C.  875.  1  Cox  Cases,  101,  S.  C.  Kenh*"^ 
r.  Thompson,  4  Johns.  Ch.  609.  Ludlow  v,  Lansing,  1  Hopkins,  281.  Grarretaon  p.  C^l^* 
1  Harr.  &  Johns.  370.  Tliis  power  is  confirmed  by  the  New  York  Revised  StatubC** 
vol.  ii.  191,  860.  152.  In  Wood  v.  Mann,  3  Sumner,  818,  it  was  held  that  a  court  ^ 
equity  may,  by  attachment,  compel  a  purchaser  at  a  sale  by  the  master,  and  even 


unconstitational,  and  that  notice  of  the  sale  might  be  given,  according  to  the  statnta.    J> 
V.  Stull,  9  Barb  (N.  Y.)  482.    This  notice  must  be  tighty-four  days  or  twelve  full  v*^ 
Bunce  v.  Reed,  16  Id.  847. 
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on  a  sale  of  mortgaged  prexmees,  under  a  decree,  does  not  pre- 
>  any  great  extent  in  this  country,  (i)  The  object  is  to  aid 
jors  by  an  increase  of  the  bid ;  but  Lord  Eldon  condemned  the 
ice  as  injurious  to  the  sale ;  and  he  observed,  that  a  great  many 
«  were  thrown  away  upon  the  speculation  that  there  would  be 
)portunity  of  purchasing  afterwards  by  opening  biddings,  (c) 
Bnglish  method  of  selling  under  a  decree  varies  greatly  from 
and  is  favorable  to  openings  of  the  sale ;  whereas  the  sale  at  pub- 
ction,  with  us,  is  ordinarily  a  valid  and  binding  contract,  as  soon 
^  hammer  is  down.  The  master  sells  at  public  auction  on  due 
),  and  the  purchaser  becomes  entitled  to  a  deed,  unless  there 
Giud,  mistake,  or  some  occurrence,  or  some  special  circum- 
38,  affording,  as  in  other  cases,  a  proper  ground  for  equitable 
.  (d)  In  England,  the  sale  has  the  attributes  of  a  private  sale, 
naster  gives  notice,  and  receives  bids,  and  reports  the  highest 
r ;  and  if  his  report  be  confirmed,  the  title  is  examined,  and 
onveyance  prepared ;  and  the  whole  proceeding  is  tn  fiert^ 
the  final  settlement  of  the  title,  (e) 

fyr  the  pajment  of  the  purchase-moiiej,  to  complete  the  parchaie  by  pATing  In 

rchaae-monej. 

Woodholl  V.  OflboTDe,  2  Edw.  Ch.  614. 

2Jacob.&.  Walk.  848. 

The  mortgagor  has  no  right  to  redeem  after  the  premuee  have  been  $old  mider  a 

,  though  the  purchase  by  the  mortgagee  be  not  consummated  by  confirmation 

report  and  the  deed  deliyered.    Brown  v.  Frost,  10  Paige,  246, 1.    And  m  the 

)f  the  U.  S.  V.  Carroll,  4  B.  Monr.  49,  the  Court  of  Appeals  in  Kentucky  were 

ick  with  the  policy  of  affording  the'  highest  sanction  to  judicial  sales,  as  to 

n  whether  the  purchaser's  title,  he  being  a  purchaser  without  notice,  ought 

prerail  even  against  the  right  to  redeem  of  a  junior  mortgagee,  who  was  no 

0  the  suit  of  foreclosure.  On  the  other  hand,  in  Michigan,  under  a  mortgage 
le  mortgagor,  or  his  assigns,  may  redeem  within  two  years,  on  paying  the  pur- 
Doney  and  10  per  cent,  interest    So,  a  subsequent  mortgagee  may  redeem  and 

1  to  the  right  of  the  prior  mortgage.     Johnson  v.  Johnson,  Walker  Ch.  (Mich.) 

White  r.  Wilson,  14  Vesey,  161.  Cunningham  r.  Williams,  2  Anst  844. 
nson  F.  Dale,  8  Johns.  Ch.  290.  Lansing  r.  MTherson,  Ibid.  424.  Bland 
sllor,  in  Anderson  v.  Foulke,  2  Harr.  &  Gill,  855,  856.  In  that  case  the  chan- 
kbsenred,  that  biddings  were  never  opeoed,  in  Maryland,  or  the  sale  suspended, 
to  let  in  another  and  a  higher  bid.  But  if,  either  before  or  after  ratification  of 
e,  there  be  any  injurious  mistake,  misrepresentation,  or  fiuud,  the  biddings  will 
aed,  and  the  property  again  sent  into  the  market.  Gordon  v.  Sims,  2  M'Cord 
d,  165 ;  and  see  the  note  of  the  learned  reporter  in  the  latter  case,  page  159,  in 
the  English  and  American  practice  on  this  point  are  clearly  stated,  and  the 
ces  justly  drawn.  The  practice  in  England  is  not  to  open  biddings  after 
ifirmation  of  the  master's  report  of  a  purchaser,  except  u&der  special  dream* 
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•  193       *  (6.)   Of  the  conveyance. 

If  a  mortgage  be  satisfied  without  a  sale,  and  the  c 
to  be  restored  to  the  mortgagor,  it  will  depend  upon  circum 
whether  a  re-conveyance  be  necessary.  When  the  mortgage  i 
with  a  condition  that  the  conveyance  shall  be  void  on  payme 
given  day,  and  the  condition  be  fulfilled,  the  land  returns 
mortgagor,  without  any  re-conveyance,  and  by  the  simple  op 
of  the  condition,  (a)  But  if  there  had  been  a  default,  then, 
estate  had  become  absolute  at  law,  according  to  the  old  dc 
the  language  of  the  books  has  been,  that  a  reKK>nveyance  was 
sary  on  discharging  the  debt.  (6)  The  general  imderstandis 
the  practice  on  this  subject,  in  this  country,  have  been  dij 
though  tlie  cases  are  not  uniform.  Thij  contrariety  of  o 
whicli  shows  itself  here  and  in  England,  proceeds  from  the 
tion  between  law  and  equity  views  of  the  subject.  A  judge : 
as  was  observed  in  Qray  v.  Jenks,  (<?)  sometimes  deals  wi 
mortgage  in  its  most  enlarged  and  liberal  character,  stripped 
technical  habiliments ;  and  a  judge  in  equity  sometimes  folio 
the  doctrine  of  law,  and  contemplates  it  with  much  of  its  o 
and  ancient  strictness.  The  debt,  generally  speaking,  is  com 
to  be  the  principal,  and  the  land  only  the  incident ;  and  discb 
or  forgiving  the  debt,  with  the  delivery  of  the  security,  an 
before  foreclosure,  extinguishes  the  mortgage  ;  ^  and  no  re-c 
ance  is  necessary  to   restore    the    title    to    the   mortgage 


stances ;  but  it  is  almost  a  matter  of  coarse  when  the  report  has  not  been  al 
confirmed.  Tlie  terms  vary  according  to  circmnstances.  The  biddings  majf  U 
even  in  favor  of  a  person  present  at  the  sale ;  but  the  general  rule  is  against  it, 
fact  furnishes  a  very  strong  objection  to  the  interference  of  the  court 

In  Tennessee,  the  courts  of  chancery  do  not  open  biddings  in  a  sale,  under 
of  foreclosure,  after  confirmation  of  the  master's  report,  except  in  cases  whic 
justify  setting  the  sale  aside  altogether.    Henderson,  v.  Lowry,  6  Yerger,  240. 

(a)  Preston  on  Convey,  vol.  ii.  200,  201. 

(6)  Lord  Ilardwicke,  in  Uarrison  v.  Owen,  1  Atk.  520.  1  Sch.  &  licf.  1 
Judge  Trowbridge's  Essay  on  Mortgages,  8  Mass.  657,  561,  563,  appendix. 

(c)  8  Mason,  521. 

(</)  In  the  case  of  The  Farmers*  Fire  Ins.  and  Loan  Co.  v.  Edwards,  26  "\ 
541,  it  was  decided,  in  the  N.  Y.  Court  of  Errors,  that  a  tender  of  a  debt  sec 


1  Not  where  the  debt  is  merely  barred  by  the  statute  of  limitationA,  or  by  a  certi 
bankruptcy.  Bush  r.  Cooper,  26  Miss.  699.  Acceptance  of  a  promissorj'  note  by  t 
gagee,  is  not  a  waiver  of  the  mortgage  8«;urity.  Wescott  v,  Guun,  4  Duer,  107.  W 
Starr,  5  Wis.  684. 
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>,  an  assignment  of  the  debt  by  deed,  by  writing  simply,  *  194 
by  parol,  is  said  to  draw  the  land  after  it  as  a  consequence, 
I  as  being  appurtenant  to  the  debt.^  The  one  is  regarded  as  the 
ncipal,  and  the  other  the  accessory,  and  omne  principale  trahit  ad 
aecessarium.  The  assignment  of  the  interest  of  the  mortgagee  in 
9  land,  without  an  assignment  of  the  debt,  is  considered  to  bo 
ihout  meaning  or  use.  This  is  the  general  language  of  the  courts 
!  law,  as  well  as  of  the  courts  of  equity ;  and  tlie  common  sense  of 
irties,  the  spirit  of  the  mortgage  contract,  and  the  reason  and 
oKcy  of  the  thing,  would  seem  to  be  with  doctrine,  (a)  In  Massar 
kosotts  and  Maine,  the  technical  rules  of  the  common  law  are  more 
trictly  maintained.  The  doctrine  of  Lord  Mansfield,  in  Martin  v. 
Mowlmj  is  not  regarded  as  correct ;  and,  upon  the  construction  of 
im  statute  law,  the  estate  of  the  mortgagee  cannot  be  assigned 
aoq)t  by  deed  ;  though  a  bond  may  be  assigned,  and  pass  without 
bed,  and  even  by  delivery.  Upon  the  discharge  of  the  mortgage 
kbi,  after  a  default,  a  re-conveyance  is  deemed  requisite  to  restore 
[he  fee  to  the  mortgagor.  This  is  the  doctrine,  also,  in  Connecticut, 
Virginia,  and  Kentucky.  (6) 


Mrtgige  i^ier  the  day  stipulated  for  payment,  remored  the  lien  of  the  mortgage,  as  a 
Meraf  (Ae  datf,  provided  it  be  made  be/ore  foreclosure.  The  mortgagee,  if  in  poeses- 
■^  tOMj,  after  the  tender,  be  oosted  by  the  mortgagor.    Kortright  v,  Cady,  21  N.  Y. 

m. 

(a)  Lord  Hardwicke,  in  Richards  v.  Syras,  8  Eq.  Cas.  Abr.  617.  Barnard  Ch.  90, 
B-C  Lord  Manafleld,  in  Martin  v.  Mowlin,  2  Burr.  978,  979.  Johnson  v.  Hart,  8 
^obi.  Cas.  822.  1  Johns.  680,  S.  C.  Jackson  v.  WiUard,  4  Id.  41.  Kenyan  v. 
''viereaii,  11  Id.  584.  Jackson  v.  Davis,  18  Id.  7.  Jackson  v.  Bronson,  19  Id.  826. 
^niioo  V.  Tronp,  2  Ck)wen,  196.  Jackson  v,  Blodget,  6  Id.  202.  Wentz  v.  Deharen, 
^  Scfg.  &  Rawle,  812.  Kinsey  C.  J.,  in  Den  v.  Spinning,  1  Halst.  471.  Morgan  v. 
I^ni,  2  Harr.  &  M'Hen.  17.  Faxon  v.  Paul,  8  Id.  899.  Story  J.,  in  Hatch  v.  White, 
i  GiUison,  156.  Pattison  v.  Hull,  9  Cowen,  747.  Paine  v.  French,  4  Ohio,  820. 
E^nee  ef  Perk'ms  t\  Dibble,  10  Ohio,  488.  Ellison  v.  Danieb,  11  N.  Hamp.  274. 
^»tiy  of  satis&ction  on  the  back  of  a  mortgage  discharges  it.  Allard  v.  Laine,  18 
''line,  9.  In  Pennsylvania  it  is  held,  that  the  assignment  of  a  debt  secured  by  mort- 
S^ffBi  is  not  an  instrument  within  the  Recording  Act  of  1776,  and  will,  without  it,  be 
P^  against  a  subsequent  assignment ;  nor  is  the  assignment  of  a  mortgage  within 
^  Act,  and  it  may  be  without  writing.    Craft  v,  Webster,  4  Rawle,  242. 

(6)  Jodge  Trowbridge's  Reading  on  the  Law  of  Mortgage,  8  Mass.  654,  appendix. 


"The  transfer  of  a  note  secured  by  a  mortgage,  transfers  the  mortgage.    Dick  v.  Mawry, 

^'i^edes  &  Manth.  448.    Henderson  v.  Herrod,  Id.  681.    Burdett  v.  Clay,  8  B.  Men.  287.    But 

Bn^ith  V,  Kelley,  27  Maine,  287.    See,  also,  Keys  v.  Wood,  21  Vermont,  882.    In  this  latter 

^  '^  was  keld,  that  an  assignment  of  a  portion  of  the  debt  would  cany  with  it  a  pro  rata 

19* 
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Warden  v.  Adams,  16  IHd.  288.    Fanomi  r.  WeOet,  17  lUd.  419.    Pretoott  r.  EDiqf 
wood,  28  Maine,  845.    Phelps  v.  Sage,  2  Day,  161.    Faulkner  v.  Bitx^enbonnigh,  4 
Rand.  245.  Breckenridge  v.  Brooka,  2  Manh.  887.  In  Gray  v.  Jenka,  8  Mmo^ 
*195   520,  a  tatiafled  mortgage  *under  the  law  of  the  atate  of  Maine,  waa  to  ir 
deemed  an  extrngmshed  title,  as  that  no  action  would  lie  upon  it  l>y  the  mot' 
gagee.    The  irresistible  good  sense  and  equity  of  such  a  oondnaioo  were  ftit  mi 
forcibly  expressed  by  the  learned  judge  who  decided  that  oaae ;  and  an  intimatioB  to 
the  same  effect  had  been  preyioualy  giyen  by  the  diief  justice  of  Maine,  in  the  cue 
of  Vose  v.  Handy,  2  Greenl.  822.    It  may,  therefore,  be  presumed,  notwlthitandjag 
the  Umguage  of  other  parts  of  that  case,  that  Hie  doctrine  stated  in  the  text  wiD  yield 
to  the  more  liberal  views  of  the  sulject  implied  in  the  emphatical  suggestion  of  tke 
chief  justice.    The  opinions  of  Judge  Trowbridge  are  dted  with  the  greatest  rmpki 
in  Massachusetts :  and  he  is  considered,  and  I  presume  very  justly,  aa  the  oiade  of 
the  old  real  property  law.    He  criticises,  very  ably,  the  opinion  of  Lord  MansflcU; 
and  some  of  the  observations  attributed  to  his  lordship,  in  Martin  v.  Mowlin,  woe  no 
doubt  very  loosely  made.    Judge  Trowbridge  insists,  that  Lord  Mansfield  confboiidi 
the  distinction  between  mortgages  of  land  for  a  term  only,  and  a  mortgage  in  fee^ 
The  former,  he  says,  is  but  a  chattel  interest,  and  the  latter  an  estate  of  inheritaboe, 
descendible  as  such,  and  the  money  due  thereon  is  equitable  assets.    The  Suprems 
Court  of  Massachusetts,  in  Parsons  v.  Welles,  adhered  to  these  views  of  the  snlgect 
But  I  would  observe,  with  great  submission  and  respect,  that  the  doctrines  of  Jodgs 
Trowbridge,  on  mortgages,  are  &r  in  the  rear  of  the  improvements  of  the  age,  in  tfaii 
branch  of  the  science ;  and  it  will  not  do  to  take  our  doctrines  of  mortgages  frooi 
Littleton  and  Coke.    The  language  of  the  courts  of  law  is  now  essentially  the  ssme 
as  that  in  equity ;  and  it  is  said,  again  and  again,  to  be  an  afl^nt  to  common  sense,  to 
hold  that  the  mortgagor,  even  of  a  freehold  interest,  is  not  the  real  owner.    To  ihov 
that  many  of  the  positions  of  Judge  Trowbridge  are  not  law  at  this  day,  it  is  sufBdeot 
to  state,  that  he  maintains  that  the  equity  of  redemption  is  not  liable  to  be  taken  is 
execution ;  that  the  mortgage-money,  on  redemption,  goes  to  the  heir,  and  not  to 
the  executor  of  tlie  mortgage  ;  that  a  third  mortgagee,  without  notice,  may  buy  in  the 
first  mortgage,  and  secure  liimself  against  the  second ;  that  the  mortgagee  in  fee  hu 
an  interest  which  the  creditor  may  take  on  execution.    The  cases  of  Morgan  v,  Dari*, 
Paxon  I'.  Paul,  Jackson  v.  Davis,  and  Jackson  v.  Blodget,  may  be  selected  as  cases  in 
which  it  has  been  adjudged  in  the  courts  of  law,  that  on  discharge  of  the  mortgage, 
after  a  default,  the  fee  reverts  to,  and  vests  in  the  mortgagor,  without  any  convey- 
ance ;  and  I  am  persuaded  that  most  of  the  courts  of  law  in  this  country  would  not 
now  tolerate  a  claim  of  title  under  a  mortgage,  admitted  or  shown  to  have  been  fully 
and  &irly  satisfied  by  payment  of  the  debt.    In  New  Hampshire  there  ii  a 
•  1%  statute  provision  which  restores  the  *  hind  to  the  mortgagor,  by  simple  pay- 
ment, or  tender  after  the  condition  is  broken.     Sweet  v.  Horn,  1  Adams,  882. 
Though  the  cancelling  of  a  deed  does  not  revest  an  estate,  which  has  once  passed 
under  it  by  a  transmutation  of  possession  (Hudson's  case,  Prec.  in  Ch.  235),  yet,  if 
the  grantee  has  voluntarily,  and  without  mistake,  destroyed  the  deed,  with  a  view  to 
revest  the  title,  he  cannot  be  permitted  to  show  its  contents  by  parol  proof.     In  that 
way,  by  a  species  of  estoppel,  the  destruction  of  a  deed  may  have  the  effect  of  a  re- 
conveyance.   Farrar  v.  Farrar,  4  N.  Hamp.  191. 

In  Cameron  v.  Irwin,  5  Hill  (N.  Y.),  272,  it  waa  adjudged  that  payment  of  a  mort- 
gage extinguishes  tlie  power  of  sale  contained  in  it    So  in  the  case  of  the  payment 


portion  of  the  mortfi^age.    Page  v.  Pierce,  6  Foster,  817.    Downer  v.  Button,  6  Id.  S3&    OmtrA 
Dwinel  v,  Perley,  82  Mame,  197.    See,  also,  Webb  v.  Flanders,  Id.  176. 


use.  LTm.]  OF  EEAL  PBOPEBTT.  223 

of  a  judgment.  Pajment  extrnguishes  a  mortgage  as  much  as  if  it  was  released  or 
eanoelled,  and  the  whole  tide  revests  in  the  mortgagor.  The  assignee  of  a  mortgage 
liolds  b7  no  title  or  right  paramomit  to  that  of  his  assignor.  But  in  Connecticut,  in 
the  case  of  Smith  v.  Vincent,  16  Conn.  1,  it  was  adjudged,  as  late  as  1842,  that  the 
title  of  a  mortgagee,  under  a  satisfied  mortgage  after  foreclosm^,  might  be  set  up  as  a 
defence  at  law,  by  a  person  not  a  stranger,  to  an  action  of  ejectment,  as  the  tide  is  to 
lie  gOTcmed  hy  what  Mppean  upon  the  records.^  And  in  Raynor  v.  Wilson,  6  Hill 
(N.  T.),  469,  it  was  adjudged  that  a  destruction  or  surrender  of  a  deed  of  lands  would 
BOC  operate  to  revest  the  grantor  with  the  tide.  Duncan  v,  Wicklifib,  4  Scamm. 
463^  6.  P.  But  though  where  tide  has  passed  by  transmutation  of  possession,  it  does 
not  reyeat  by  the  cancelling  of  the  deed,  yet  the  par^  who  yoluntarily  cancels  his 
deed,  ia  pirecluded  from  taking  it  up. 


Boton  «.  Sussel],  17  Conn.  140,  is  to  a  similar  eflfoct 
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LECTUEE   MX. 


OF  ESTATES  IN  BEMAINDEB. 


Estates  in  expectancy  are  of  two  kinds :  one  created  bj  the  act 
of  the  parties,  and  called  a  remainder;  the  other  by  the  act  of  law, 
and  called  a  reversion.  I  shall  confine  myself  in  this  Lectuieto 
estates  in  remainder. 

To  give  as  much  perspicuity  as  possible  to  the  arrangement  and 
discussion  of  so  intricate  a  subject,  I  shall  treat  of  remainders  in 
the  following  order: 

I.  Of  the  general  nature  of  remainders. 

II.  Of  vested  remainders. 

m.  Of  contingent  remainders. 

IV.  Of  the  rule  in  Slielley's  case. 

V.  Of  the  particular  estate. 

Y\,  Of  remainders  limited  by  way  of  use. 
VII.  Of  the  time  within  which  a  contingent  remainder  must  vest 
Vni.  Of  the  destruction  of  contingent  remainders. 

IX.  Of  some  remaining  properties  of  contingent  remainders. 

I.    Of  the  general  nature  of  remainders, 

A  remainder  is  a  remnant  of  an  estate  in  land,  depending  upon 

a  particular  prior  estate,  created  at  the  same  time,  and  by  the  saine 

instrument,  and  limited  to  arise  immediately  on  tlie  determination 

of  that  estate,  and  not  an  abridgment  of  it.  (a)     In  the  New 

*  198    York  Rc\ised  Statutes,  (6)  *  it  is  defined  to  be  an  estate  lia^ 

ited  to  commence  in  possession  at  a  future  day,  on  the  deter' 


(a)  Co.  Litt.  49  a,  143  a.    2  Blacks.  Comm.  163.    Preston  on  Estates,  vol  1 90, 
91.1 

(6)  Vol.  i.  723,  sees.  10,  11. 


1  Booth  V,  Terrell,  16  Geo.  20. 
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imdionj  hy  lap9e  of  time,  or  otherwUe,  of  a  precedent  estate^  created 
t  tHe  9ame  time,  (a)  Mr.  Cornish,  after  a  careful  analysis  of  Lord 
Soke's  definition,  substitutes  his  own.  A  remainder,  he  says,  is 
''an  estate  in  lands,  hereditaments,  or  chattels  real,  limited  to  one 
vbo  may  take  a  new  estate  therein,  on  the  natural  determination 
df  a  particular  estate  in  the  same  subject-matter,  created  either  in 
hct  or  in  contemplation  of  law,  together  with  such  particular  estate, 
iDd  forming,  to  certain  purposes,  but  one  estate  therewith.  (5)  A 
remainder  may  consist  of  the  whole  remnant  of  the  estate ;  as  in 
Biecase  of  a  lease  to  A.  for  years,  remainder  to  B.  in  fee ;  or  it  may 
Mmast  of  a  part  only  of  the  residuary  estate,  and  there  may  be  a 
tevenion  beyond  it  left  vested  in  the  grantor,  as  in  the  case  of  a 
grant  to  A.  for  years,  remainder  to  B.  for  life ;  or  there  may  be  divers 
tunainders  over,  exhausting  the  whole  residuum  of  the  estate,  as  in 
khe  ease  of  a  grant  to  A.  for  years,  remainder  to  B.  for  life,  remain- 
fer  to  C.  in  tail,  remainder  to  D*  in  fee.  The  various  interests  into 
Mdch  an  estate  may  be  thus  subdivided  make,  for  many  purposes, 
tnit  one  estate,  being  different  parts  or  portions  of  the  same  entire 
^Aeritance.  (c)  Though  a  remainder,  in  its  original  simplicity, 
^ould  appear  to  be  very  easy,  safe,  and  practical,  yet  the  doctrine 
>f  remainders,  when  the  collateral  refinements  and  complex 
ettlements  which  have,  in  the  *  course  of  time,  grown  out  of  *  199 
^  are  considered,  will  be  found  to  surpass  all  the  modifica- 
»on8  of  property  in  the  difficulties  which  attend  the  study  and  the 
itwtice  of  it.  The  subdivision  of  the  interest  of  an  estate,  to  be 
^joycd  partitively,  and  in  succession,  is  a  very  natural  and  obvious 
ontrivance,  and  must  have  had  a  place  in  early  civilization,  (a) 


(a)  The  New  York  statutes  give  a  broad  constmction  to  the  term  remainder,  for 
^  declare,  that  where  a  Juture  estate  is  dependent  on  a  precedent  estate^  it  is  a  remain- 
^,  and  may  be  created  and  transferred  as  such.    1  New  York  Revised  Statutes,  728, 

(6)  Cornish's  Essay  on  the  Doctrine  of  Remainders,  1827,  p.  96.  Mr.  Cornish 
(tmounoes  his  own  definition  to  be  accurate  ;  but  he  is  not  remarkably  happy,  either 
I  breyity,  or  neatness,  or  clearness  of  expression.  He  ought  to  be  accurate  ad 
*9iim,  for  he  has  occupied  upwards  of  seventy  pages  in  a  labored  analysis  to  produce 
lb  definition ;  and  some  parts  of  his  inquiry  involve  critical  discussions  upon  the  most 
^Mnise,  subtle,  and  artificial  distinctions  in  the  law.  They  could  not  be  made  intel- 
igiUe  without  giving  more  space  to  them  than  these  Lectures  will  allow. 

{e)  2  Blacks.  Comm.  164. 

(a)  Mr.  Cornish  has  detected,  in  some  ancient  authorities,  the  evidence  that  partial 
terests,  carved  out  of  the  inheritance,  with  a  limitation  of  remainders  over,  existed 
wag  the  Anglo-Saxons.    Essay  on  remainders,  3. 
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If  the  whole  fee  be  granted,  there  cannot^  as  a  matter  of  course^ 
be  any  remamder.  (6)     So,  if  an  estate  be  granted  to  A.  and  fail 
heirs,  till  G.  returns  from  Rome,  and  then  to  the  use  of  B.  in  fee, 
the  limitation  to  B.  cannot  be  good  as  a  remainder,  though  it  may 
enure  as  a  shifting  use  or  executory  limitation ;  for  the  entire  fee 
passed  to  A.  as  a  base  or  qualified  fee,  in  which  the  grantor  retained 
only  a  possibility  of  reverter,  (c)  ^   But  if  the  estate  had  been  granted 
to  A.  without  words  of  inheritance,  until  G.  returned  from  Borne,  he 
would  have  taken  only  a  freehold  estate,  and  the  residue  of  the  estate 
upon  the  return  of  G.,  if  limited  to  the  use  of  B.,  would  be  a  remain- 
der.   It  woiild  equally  have  been  a  remainder  if  the  ^t$k 
*  200    had  been  limited  to  A.,  and  the  *  heirs  of  his  body,  until  the 
return  of  G.  from  Rome,  and  then  to  the  use  of  B.  in  fee; 
for  an  estate  tail,  not  being  the  whole  inheritance  like  a  qualified 
fee,  but  only  a  portion  of  the  entire  estate,  the  renmant  to  B.  wooli 
be  a  remainder.     There  can  be  no  remainder  limited  after  an  estitd 
of  inheritance,  except  it  be  after  an  estate  tail.     There  may  be  a 
future  use,  or  executory  devise,  but  it  will  not  be  a  remainder.  (0 
In  a  devise,  a  subsequent  interest  may  frequently  be  supported  m» 
remainder,  notwithstanding  a  limitation  to  the  heirs  of  the  prior 
devisee,  provided  the  generality  of  the  word  heirs  be  restrained  to 
issue,  as  a  devise  to  A.  and  his  heirs,  and  if  he  dies  without  issue, 
remainder  over.  (6)     If  the  prior  fee  be  contingent,  a  remainder 


(6)  This  is  a  clear  principle  of  the  common  law  ;  but  the  New  York  Rerised  Stat- 
utes, vol.  i.  723,  sec.  16,  have  changed  the  whole  doctrine  on  this  point,  and  allowea 
a  contingent  remainder  in  fee  to  be  created  on  a  prior  remainder  in  fee,  and  to  tikff 
effect  in  the  eveat  that  the  persons  to  whom  the  first  remainder  is  limited  shill  ^ 
under  the  age  of  twenty-one  years,  or  upon  any  other  contingency,  by  which  thewtate 
of  such  persons  may  be  determined  before  they  attain  their  full  age.  So,  a  fee  naf 
be  limited  upon  a  fee,  upon  a  contingency  which,  if  it  should  occur,  must  hvf^ 
within  the  period  prescribed  by  the  article,  that  is,  two  lives  in  being  at  the  cKtssB 
of  the  estate.     Ibid.  sec.  24. 

(c)  10  Co.  97.     1  Eq.  Cas.  Abr.  186,  E.  1.     Vide  supra,  p.  10,  note  b. 

(a)  2  Inst.  336.    Feame  on  Remainders,  7,  8. 

(6)  Doe  V.  Ellis,  9  East,  382.     Tenny  v.  Alger,  12  Ibid.  263.     Dansey  r.  Griffith*- 
4  Maule  &  Selw.  61.     The  series  of  cases  on  this  subject,  as  Mr.  Humphrey  eipw-**"* 
it,  in  his  Observations  on  Real  Property,  has  been  "  obscurely  shading  down  fr^o*  * 
fee-simple  to  a  fee  tail."    The  New  York  Revised  Statutes  (vol.  1.  722,  sees.  3,4)l*^« 
provided  for  the  preservation  of  valid  remainders,  limited  upon  every  estate,  *b**^"' 


1  Brattle  Square  Church  v.  Grant,  3  Gray,  142. 
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maj  be  created,  to  vest  in  the  event  of  the  first  estate  never  taMng 
eflfidct,  though  it  would  not  be  good  as  a  remainder,  if  it  was  to 
mieeeed^  instead  of  being  collateral  to  the  contingent  fee.    Thus,  a 
Bmitation  to  A.  for  life,  remainder  to  his  issue  in  fee,  and  in  default 
Cf  such  issue  remainder  to  B.,  the  remainder  to  B.  is  good  as  being 
toUaUral  to  the  contingent  fee  in  the  issue.    It  is  not  a  fee  mounted 
upon  a  fee,  but  it  is  a  contingent  remainder  with  a  double  aspect,  or, 
IB  llr.  Douglas  says,  with  less  quaintness,  on  a  double  contin- 
gency, (e)   But  if  the  remainder  over  to  B.  *  had  been  merely    *  201 
in  fhe  event  of  such  dying  before  twenty-one,  it  would  have 
lieen  good  only  as  a  shifting  use  or  executory  devise,  for  it  would 
have  rested  on  an  event  which  rescinds  a  prior  vested  fee.  (a) 
There  is  likewise  a  double  contingency  when  estates  are  limited 
over  in  the  alternative,  or  in  succession.    K  the  previous  estate 
takes  eflfect,  the  subsequent  limitation  awaits  its  determination,  and 
ften  Tests.    But  if  the  first  estate  never  vests  by  the  happening 
of  ihe  contingency,  then  the  subsequent  limitation  vests  at  the  time 
when  the  first  ought  to  have  vested.  (5)     The  New  York  Revised 
Statutes  (c)  have  provided  for  this  case  of  limitations  in  the  alter- 
iuUi?e,  by  declaring,  that  two  or  more  future  estates  may  be  created 
to  take  effect  in  the  alternative,  so  that  if  the  first  in  order  shall 
M  to  vest,  the  next  in  succession  shall  be  substituted  for  it,  and 
take  effect  accordingly. 

Cross-remidnders  are  another  qualification  of  these  expectant 
ertates,  and  they  may  be  raised  expressly  by  deed,  and  by  implica- 
tion in  a  devise.  K  a  devise  be  of  one  lot  of  land  to  A.,  and  of 
another  lot  to  B.,  in  fee,  and  if  either  dies  without  issue,  the  sur- 
V^  to  take,  and  if  both  die  without  issue,  then  to  G.  in  fee,  A. 
•nd  B  have  cros&-remainders  over  by  express  terms ;  and  on  the 
Mure  of  either,  the  other  or  his  issue,  takes,  and  the  remainder 
to  C.  is  postponed ;  but  if  the  devise  had  been  to  A.  and  B.  of  lots 
to  each,  and  remainder  over  on  the  deatli  of  both  of  them,  the 


^^  the  English  law,  would  be  adjudged  an  estate  tail.  They  are  declared  yalid  as 
^'''''^'ioiial  limitations  upon  a  fee,  and  vest  in  possession  on  the  death  of  the  first 
"^  ^thont  issue  liring  at  the  time  of  his  death. 

(^)  X«Qddington  v.  Kine,  1  Lord  Rajm.  208.    Dong.  506,  note. 

'"'  Cornish  on  Remainders,  27-29. 

>l  I>oug.  mvm. 
''i  V-ql  L  274,  tee.  2B. 
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Gro6»rreniainders  to  them  would  ba  implied.  (<2)  ^  So,  if  diffamt 
paroels  of  land  are  conveyed  to  diffibient  penonB  by  deed,  and  If 
the  limitation  thej  are  to  have  the  parcel  of  each  other  when  their 
respective  interests  shall  determinoi  th^  take  bjr  oroaafemaindan} 
and  this  complex  doctrine  of  cross^remaindero,  in.tbe  mode  in  iHudu 

the  parties  become  entitled,  and  in  their  proportiona,  thoi^ 
*  202   not  in  their  interests,  has  a  great  anak^,  aa  Mr.  ^Frnto^ 

observes,  to  the  order  of  succession  between  ooparoeners.  (s) 
llie  courts  lean  in  fiftvor  of  crosa-remainders,  in  order  to  eflbotoito 
the  intention.    It  is  a  method  to  faring  the  estate  together. 

n.  Qf  vetted  remamder%. 

Remainders  are  of  two  sorts,  vested  and  contingent.  An  ^M^ 
is  vested  when  there  is  an  immediate  rij^t  of  present  eqjqyineDti 
or  a  present  fixed  rij^t  of  future  ei\jo7ment.  It  gives  a  logpd  or 
equitable  seisin.  (5)  The  definition  c^  a  vested  remainder  in  Ai 
New  York  Revised  Statutes,  (e)  appears  to  be  accuratdj  and  fal|f 
expressed.  It  is  ^^  when  there  is  a  person  in  being  who  would  but 
an  immediate  right  to  the  possession  of  the  lands,  upon  the  ceaaiig 
of  the  intermediate  or  precedent  estate."  A  grant  of  an  estate  to 
A.  for  life,  with  the  renudnder  in  fee  to  B.,  or  to  A.  for  life,  and 
after  his  death  to  B.  in  fee,  is  a  grant  of  a  fixed  right  of  immedista 
enjoyment  in  A.,  and  a  fixed  right  of  fature  ei\joyment  in  B. 
So,  if  the  grant  was  only  to  A.  for  life,  or  years,  the  right  under  it 
would  be  vested  in  A.  for  the  term,  with  the  vested  reversion  in  the 
grantor.^    Reversions,  and  all  such  future  uses  and  executoij  de- 


((/)  Chadock  v.  Cowley,  Cro.  Jac  696.   2  Bboks.  Comm.  881.    BaldxidL  v.  W^ 
2^BaUe7  (S.  C),  442. 

(a)  Preston  on  Estates,  yoL  i.  94,  98. 

(6)  Ibid.  vol.  i.  64.  Mr.  Preston  sajs,  there  may  be  an  ezecatory  interaft,  lAiA 
is  neither  vested  nor  contingent,  and  yet  carries  with  it  a  certain  and  fixed  right  d 
fhture  enjoyment ;  and  he  instances  the  case  of  a  devise  of  a  freriiold,  to  oonnNooi 
on  the  death  of  B.  This,  he  says,  is  a  certain  interest,  which  is  not  ezecated  imae- 
diately,  so  a«  to  be  vested ;  but  thia  is  exoeaaive  zeflnement  Is  it  not  a  vested  n|^ 
of  fhture  enjoyment  ? 

(c)  Vol.  i.  728,  sec.  18. 


^  As  to  vested  remsinden  in  tail  with  cnMs-remainden,  see  Pieroe  v.  Hakfai,  S8  Pom.  St 
S81;  Wall  v.  Maguire,  24  Id.  248.    As  to  cross-ranainderi  in  tail,  see  Bamford  «. 
26  Eng.  L.  &  £q.  802. 

^  See  Kershaw  v,  Kershaw,  26  Eog.  L.  &  Eq.  12T. 
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les  as  do  not  depend  upon  any  uncertain  event  or  period,  are 
sted  interests.  ((2)  A  vested  remainder  is  a  fixed  interest,  to 
ke  effect  in  possession  after  a  particular  estate  is  spent.^  If  it  be 
icertain  whether  a  use  or  estate  limited  in  futuro  shall  ever  vest, 
at  use  or  estate  is  said  to  be  in  contingency,  (e)  But  though  it 
ay  be  imcertain  whether  a  remainder  will  ever  take  effect 

po9se$sionj  it  will  nevertheless  *  be  a  vested  remainder  if  *  203 
e  interest  be  fixed.  The  law  favors  vested  estates,  and  no 
mainder  will  be  construed  to  be  contingent,  which  may,  consistently 
ith  the  intention,  be  deemed  vested,  (a)  A  grant  to  A.  for  life, 
mainder  to  B.,  and  the  heirs  of  his  body,  is  a  vested  remainder ; 
id  yet  it  is  uncertain  whether  B.  may  not  die  without  heirs  of  his 
nIj,  before  the  death  of  A.,  and  so  the  remainder  never  take  effect 
.  possession.  Every  remainder-man  may  die,  and  without  issue, 
itore  the  death  of  the  tenant  for  life.  It  is  the  present  capacity 
^  taking  effect  in  possession,  if  the  possession  were  to  become 
leant,  and  not  the  certainty  that  the  possession  will  become  vacant 
efore  the  estate  limited  in  remainder  determines,  that  distinguishes 

Tested  from  a  contingent  remainder.  (%)    When  the  event  on 


{i)  Eeame's  Int.  to  hiB  TreatiBe  on  Bemainden. 

(e)  10  Co.  85,  a. 

(a)  In  Moore  v,  Lyons,  25  Wtndell,  119,  it  was  held,  in  the  Court  of  Errors  of  New 
Tork,  aiter  a  rery  able  and  learned  discossion,  that  in  a  devise  of  real  estate  to  A. 
fir  Hftf  and  afiar  hi$  death  to  three  others,  or  to  the  survivors  or  survivor  of  them,  their  heirs 
Mrf  astigiHg  fir  ever,  the  remainder-men  took  a  vested  interest  at  the  death  of  the  testator, 
SorviTorehip  is  referred  to  the  period  of  the  death  of  the  testator,  if  there  be  no  special 
iotent  manifest  to  the  contrary,  so  as  not  to  cut  off  the  heirs  of  the  remainder-man 
vho  ihonld  happen  to  die  before  the  tenant  for  life.  They  are  vested,  and  not  con- 
tingent, remainders.  This  is  now  become  the  settled  technical  construction  of  the 
l^Hpiage  and  the  established  English  rule  of  construction.  Doe  ex  dem.  Waring  v. 
fHgg,  S  Bam.  &  Cress.  231,  and  the  decision  of  Sir  John  Leach,  in  Cripps  v.  Wol- 
eott,  4  Madd.  11,  is  overruled.  King  v.  King,  1  Watts  &  Serg.  205,  S.  P.  It  is  the 
VBoertainty  of  the  right  of  eigoyment,  and  not  the  uncertainty  of  its  actual  eigoyment, 
wfadi  renders  a  remainder  contingent.  The  present  capacity  of  taking  effect  in  pos- 
Nnion,  if  the  possession  were  to  become  vacant,  distinguishes  a  vested  from  a  contin- 
pnt  remainder,  and  not  the  certainty  that  the  possession  will  ever  become  vacant 
rhile  the  remainder  continues.  Vice-chancellor,  2  Sandf.  Ch.  588,  Williamson  v. 
leld. 

(6)  Paikhurst  r.  Smith,  Willes,  887.    Feame  on  Rem.  277,  278.    Vanderheyden 


S  An  unpossessed  estate  in  remainder  is  vested  if  it  is  certain  to  take  effect  in  possessioii 
r  enduring  longer  than  the  precedent  estate,  but  any  additional  contingency  destroys  its 
wttd  character.    Maonderson  v.  Lokens,  28  Penn.  St.  31. 
TOL.  IT.  20 
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which  the  preceding  estate  is  limited  must  happen,  and  when  it 
also  may  happen  before  the  expiration  of  the  estate  limited  in 
remainder,  that  remainder  is  vested ;  as  in  the  case  of  a  lease  to 
A.  for  life,  remainder  to  B.  during  the  life  of  A.,  the  preceding 
estate  determines  on  an  event  which  must  happen ;  and  it  maj 
determine  by  forfeiture  or  surrender  before  the  expiration  of  A-'i 
life,  and  the  remainder  is,  therefore,  vested.  (<?)  A  remainder, 
limited  upon  an  estate  tail,  is  held  to  be  vested ;  though  it  mnst 

be  uncertain  whether  it  will  ever  take  place,  (d)  The  lines 
*  204    of  *  distinction  between  vested  and  contingent  remainden 

are  so  nicely  drawn,  that  they  are  sometimes  difficult  to  be 
traced ;  and,  in  some  instances,  a  vested  remainder  would  seem  to 
possess  the  essential  qualities  of  a  contingent  estate.  The  strug^e 
with  the  courts  has  been  for  that  construction  which  tends  to  sap- 
port  the  remainder  by  giving  it  a  vested  character;^  for  if  the 
remainder  be  contingent,  it  is  in  the  power  of  the  particular  tenant 
to  defeat  it  by  a  fine  or  feoffinent.  (a)  *    The  courts  have  been  subtle 


V.  Crandall,  2  Denio,  18.  Mr.  Cornish,  boweyer,  obserred  rery  justij,  that  fhaeut 
cases  in  which  a  remainder  is  vested,  without  a  present  capacity  for  taking  effect  ia 
possession,  if  the  particular  estate  were  to  determine  immediatelj.  Easaj  oa  Ben* 
102. 

(c)  Feame,  279-286. 

{d)  Badger  v.  Lloyd,  1  Salk.  232.  1  Lord  Raym.  523,  S.  C.  Ires  r.  Legge,  S 
Term  Rep.  488,  note.  Thus,  in  a  case  of  a  devise  to  A.  and  the  heirs  of  his  bodj, 
and  in  default  thereof  to  B. ;  or  in  the  case  of  a  devise  to  B.,  and  after  his  deitb, 
without  male  issue,  to  C. ;  and  after  his  death,  without  male  issue,  to  D. ;  aiid  if  D. 
die  without  male  issue,  none  of  these  prior  devisees  being  living,  to  E.  in  fee ;  here 
the  remainder  to  B.,  in  the  one  case,  and  to  E.  in  the  other,  is  vested.  There  was  a 
like  decision  in  Luddington  v.  Kime,  1  Lord  Raym.  203,  though  the  judges  were  not 
unanimous  on  the  question,  whether  the  remainder  was  vested  or  contingent  A 
vested  remainder  is  an  interest,  said  Chancellor  Walworth,  in  Hawley  &  King  r.  Janw 
{infra,  p.  230  j,  which  cannot  be  defeated  by  third  persons,  or  contingent  events,  or  by 
failiure  of  a  qyndition  precedent,  if  the  remainder-man  lives,  and  the  estate  limited  to  A» 
6y  way  of  remainder  continues  until  all  the  precedent  estates  are  determined,^ 

(a)  Dampier  J.,  3  Maule  &  Selw.  32. 


1  Devise  to  A.  and  her  heirs,  remainder  to  B.,  was  held  to  give  B.  a  contingent  renuiB- 
dcr,  which  he  could  not  give  to  a  stranger  during  the  life  (Mf  A.  Smith  r.  Pendell,  19  Coon. 
107. 

1  The  wor^s  "  after"  and  "  upon  "  the  death  of  the  wife,  or  the  like  expressiooik  do  not 
make  a  contingency,  but  merely  denote  the  conunencement  of  the  remainder.  Rive»  t. 
Frizzle,  8  Ire«.  Eq.'  237.  Johnson  v.  ValenUne,  4  Sandf.  (N.  Y.)  86.  Smith's  Appeal, » 
Penn.  St  9. 

2  Eldridge  v.  Eldridge,  9  Cush.  616.    Bridgewater  r.  Gordon,  2  Sneed  (Tenn.),  5. 
derson  v.  Lukens,  23  Pcnn.  St.  31. 
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nd  scrutinizing  in  their  discriminations  between  vested  and  con* 
ngent  remainders.  The  stability  of  title  has  depended  very  much 
a  the  distinction ;  and  the  judges  observed,  in  the  case  of  Park" 
UTBt  V.  Smith,  (i)  that  if  they  were  to  adopt  the  definition  of  a 
ontingent  remainder  contended  for  upon  the  argument,  they  woiild 
vertorn  all  the  settlements  that  ever  were  made. 

A  limitation,  after  a  power  of  appointment,  as  to  the  use  of  A. 
ur  life,  remainder  to  such  use  as  A.  shall  appoint,  and  in  defaiilt 
f  appointment,  remainder  to  B.,  is  a  vested  remainder,  though 
able  to  be  divested  by  the  execution  of  the  power,  (c)  The  better 
pinion  also,  is,  that  if  there  be  a  devise  to  trustees  and  their  heirs, 
.uring  the  minority  of  a  beneficial  devisee,  and  then  to  him,  or 
Lpon  trust  to  convey  to  him,  it  conveys  a  vested  remainder  in  fee, 
nd  takes  effect  in  possession  when  the  devisee  attains  twenty-one. 
Hie  general  rule  is,  that  a  &ust  estate  is  not  to  continue  beyond 
he  period  required  by  the  purposes  of  the  trust ;  and  notwithstand- 
Dg  the  devise  is  to  trustees  and  their  heirs,  they  take  only  a  chattel 
nterest,  for  the  trust,  in  such  a  case,  does  not  require  an  estate  of 
I  higher  quality.  If  the  devisee  dies  before  the  age  of  twenty-one, 
he  estate  descends  to  Iiis  heirs  as  a  vested  inheritance.  The  Master 
if  the  Bolls  said,  that  the  trustees  in  such  a  case  had  an 
*  estate  for  so  many  years  as  the  minority  of  the  devisee  205  * 
night  last,  (a) 

Vested  remainders  are  actual  estates,  and  may  be  conveyed  by 
ttiy  of  the  conveyances  operating  by  force  of  the  statute  of  uses. 
i¥Tiere  estates  tail  exist,  they  may  be  destroyed  by  a  common 
•ecovery  suffered  by  the  tenant  in  tail;  for  that  destroys  every 
hing,  as  well  remainders  and  reversions,  and  all  ulterior  limita- 
ions,  whether  by  shifting  use  or  executory  devise.    But  if  a  par- 


(6)  WiUes,  887. 

(c)  Cunniiigham  r.  Moody,  1  Vesej,  174.  Doe  v.  Martin,  4  Term  Rep.  89.  If  a 
%ere  power  be  given  to  appoint  a  remainder  among  a  number  of  ascertained  persons, 
rith  a  limitation  over  to  the  whole  number  of  persons  in  de&ult  of  appointment,  the 
enuiinder  is  vested,  subject  to  be  divested  by  the  execution  of  the  power.  Sugden 
m.  Powers,  151,  5th  London  edit. 

(a)  Doe  V.  Lea,  8  Term  Rep.  41.  Stanley  v.  Stanley,  16  Vesey,  491.  Doe  v, 
fficholls,  1  Bam.  &  Cress.  886.  Mr.  Cornish,  in  his  Essay  on  Remainders,  105,  107, 
msiders  this  principle  as  a  glaring  anomaly  in  the  law,  holding  an  estate  with  words 
f  inheritance  a  mere  chattel  devolvable  upon  executors ;  and  that  if  it  was  to  be 
pplied  to  conveyances  instead  of  wills,  it  would  extirpate  the  most  rooted  principles 
f  the  system  of  property. 
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Scalar  tenant  for  life  or  years,  on  wboaa  eatato  a  vaatad  rematnte 
depends,  makes  a  tortious  oonveTaiioe,  vbieh  msfrely  works  a  te> 
feitore  of  his  particular  estate,  and  doea  not  ranaaok  Hm  lAnk 
estate,  the  next  remainder^nan,  whose  estate  waa  diatarhed  ol 
displaced,  may  take  advantage  of  the  ferfeitaxe,  and  enter.  (6) 

Where  a  remainder  is  limited  to  Hm  use  of  aevaral  penons,  ill 
do  not  all  become  capable  at  the  same  time,  as  a  deviae  to  A.  fir 
life,  remainder  to  his  children ;  the  duldroa  living  sfe  the  deadi  «f 
the  testator  take  vested  remainders,  soigaot  to  be  distiubed  hj 
after4)om  children.  The  remainder  vesta  in  flie  penona  finthe- 
coming  capable ;  and  the  estate  opens  and  beoomea  divesied  k 
quantity  by  the  birth  of  subsequent  children,  who  aare  let  in  to  tab 
vested  proportions  of  the  estate,  (e)    So,  a  doviae  to  A*  in  fei» 

tf,  or  whm  he  attains  the  age  of  twentj^me  years,  beoonai 
*206   a  *vested  iFemainder,  provided  the  will  oontained  an  int» 

mediate  disposition  of  the  estate,  or  of  the  rents  and  pnfi^ 
during  the  minority  of  A.,  or  if  it  directed  the  estate  to  go  ofwh 
the  event  of  A.  dying  under  age.  (a)  '  Bat  if  there  be  no  into^ 
mediate  disposition  of  the  estate,  the  estate  so  devised  is  not  voted, 
but  becomes  a  contingent  or  executory  devise.  (V) 


{b)  Litt.  sec.  416.    Co.  litt.  262,  a. 

(c)  Fearne,  849-^96.  Doe  v,  Perryn*  8  Term  Rep.  48i.  Lawr^moe  v.  Mam  1 
Eden,  458.  Doe  v,  Provoost,  4  Johns.  61.  Right  v.  Creber,  6  Btm.  a  Cnm.  866. 
Annable  v.  Patch,  8  Pick.  860.  A  deyiae  to  B.  Ibr  life,  lemainder  to  bit  cbiUno; 
but  if  he  dies  without  leaving  children,  remainder  oyer.  Both  the  remaindenot 
contingent ;  but  if  B.  afterwards  marries,  and  has  a  child,  the  remainder  becomes  m^ 
in  that  child,  subject  to  open  and  let  in  after-bom  children,  and  the  ranainden  offf 
are  gone  for  ever.  The  remainder  becomes  a  Tested  remamder  in  fee  in  the  difU  n 
soon  as  it  is  bom,  and  it  does  not  wait  for  the  parent's  death ;  and  if  the  child  diet  to 
the  lifetime  of  the  parent,  the  vested  estate  in  remainder  descends  to  its  heirs.  Dot 
V.  Perryn,  8  Term  Rep.  484,  and  see  particularly  the  opinion  of  Mr.  Justice  BnUeria 
that  case.  Right  v.  Creber,  6  Bam.  &  Cress.  866.  Story  J.,  in  Sisson  v,  Seslwyi 
1  Sumner,  243.  Hannan  v.  Osbom,  4  Paige,  886.  Marsellis  v.  Thalhimer,  2  Ibid!  15. 
See  also  tn/m,  p.  221  note,  251  note,  288  note.^ 

(a)  Boraston's  case,  8  Co.  19.  Doe  v.  Underdown,  lilies,  298.  Goodtitk  r. 
Whitby,  1  Burr.  228.  Doe  v.  Lea,  8  Term  Rep.  41.  Bromfield  v.  Crowder,  4B» 
&  Pull.  818.    Doe  V.  Moore,  14  East,  601. 

(h)  Bullock  V.  Stones,  2  Vesey,  521.  Sir  William  Grant,  in  Hanson  v.  Gnhmi^ 
Ibid.  248. 


1  Wendell  v.  Crandall,  1  C<»nst  491. 
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iontinffent  remainders, 

gent  remainder  is  limited  so  as  to  depend  on  an  event 
I  which  is  dubious  and  uncertain,  and  may  never  hap- 
performed,  or  not  until  after  the  determination  of  the 
state  .^  It  is  not  the  uncertainty  of  enjoyment  in  future, 
certainty  of  the  right  to  that  enjoyment,  which  marks 
ce  between  a  vested  and  contingent  interest,  (c)  ^  The 
r  on  which  the  remainder  is  made  to  depend,  must  be  a 
r  near  possibility,  as  death,  or  death  without  issue,  or 
K  it  be  founded  on  a  remote  possibility,  as  a  remainder 
ition  not  then  in  being,  or  to  the  heirs  of  B.,  who  is  not 
ng,  (and  which  the  law  terms  a  possibility  upon  a  pos- 
e  remainder  is  void,  (^d)  The  definition  of  a  contingent 
3mbraces  four  species  of  them ;  and  Mr.  Fearne 
►n  *  that  every  known  instance  of  a  contingent  *  207 
may  be  reduced  to  one  or  the  other  of  the  follow- 


on  Rem.  8.  PreBton  on  Estates,  vol.  i.  71,  74.  By  the  statute  in  1844, 
t.  ch.  76,  for  "  simplifying  the  assurance  of  property  by  deed,  contin- 
re  are  abolished,  and  every  estate  which  would  have  taken  effect  as  such, 
;t,  if  in  a  will,  as  an  executory  devise ;  and  if  in  a  deed,  as  an  executory 
istate  of  the  same  nature  as  an  executory  devise.  Contingent  remain- 
s  statute  abolished  thereafter.  Judge  Williams,  in  his  plain  and  fiunil- 
earned  **  Principles  of  the  Law  of  Real  Property,"  says  that  there  is  not 
be  found  of  a  valid  contingent  remainder,  prior  to  the  reign  of  Henry 
:erly  treatise  of  Mr.  Fearne,  and  which  is  now  in  a  g^reat  degree  rendered 
late  statutes,  presented,  as  he  observes,  a  beautlAil  specimen  of  an  end- 
complex  cases,  all  reducible  to  a  few  plain  and  simple  principles.  But 
5,  ch.  106,  repealed  the  Act  of  7  and  8  Vict.  c.  76,  which  abolished  con- 
iders  retrospectively,  and  allowed  contingent  interests  to  be  disposed  by 
x>  defeat  or  enlarge  an  estate  tail. 

ay  or  of  London  v.  Alford,  Cro.  C.  576.    2  Co.  61.    Cholmley's  case. 

is  provided  for  by  the  New  York  Revised  Statutes,  vol.  i.  724,  sec.  26, 

that  no  future  estate,  otherwise  valid,  should  be  void,  on  the  ground 

li^  or  improbability  of  the  contingency  on  which  it  is  limited  to  take 


rd  r.  Kearney,  1  Busbee  Eq.  (N.  C.)  221,  where  the  subject  of  the  vesting  of 
^sta  is  fully  discussed.  Alexander  v.  Alexander,  80  Eng.  L.  &  Eq.  486.  Crofts 
•  Id.  466.  Cbamberlayne  «.  Chamberlayne,  84  Id.  207. 
of  a  contingent  interest  without  reference  to  the  death  of  the  legatees  during 
if  the  contingency,  vests  such  an  interest  as  survives  them  on  their  dying 
•nnination   of  the  contingent  event.     Sanderlin  «.  Deford,  2  Jones  Law 

20* 
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(1.)  Tlie  first  sort  is  where  the  remainder  depends  on  a  contin- 
gent determination  of  the  preceding  estate,  and  it  remains  uncertaia 
whether  the  use  or  estate  limited  in  futuro  will  ever  vest.  Thui, 
if  A.  makes  a  feoffment  to  the  use  of  B.,  till  G.  returns  from  Borne, 
and  after  such  return,  remainder  over  in  fee,  the  remainder  dependi 
entirely  on  the  uncertain  or  contingent  determination  of  the  estate 
in  B.,  by  the  return  of  C.  from  Rome,  (a) 

(2.)  The  second  sort  is  where  the  contingency,  on  which  tlM 
remainder  is  to  take  effect,  is  independent  of  the  determinati(m 
of  the  preceding  estate,  and  must  precede  the  remainder.  As  if  a 
lease  be  to  A.  for  life,  remainder  to  B.  for  life,  and  if  B.  die  before 
A.,  remainder  to  C,  for  life ;  the  event  of  B.  dying  before  A.  docs 
not  affect  the  determination  of  the  preceding  estate,  but  is  a  dubious 
event  which  must  precede,  in  order  to  give  effect  to  the  remainder 
in  C.  (6) 

(3.)  A  third  kind  is  where  the  condition  upon  which  the  remain- 
der is  limited  is  certain  in  event,  but  the  determination  of  the  pa^ 
ticular  estate  may  happen  before  it.  Thus,  if  a  grant  be  made  to 
A.  for  life,  and  after  the  death  of  B.,  to  G.  in  fee ;  here,  if  the  death 
of  B.  does  not  happen  until  after  the  death  of  A.,  the  particular 
estate  is  determined  before  the  remainder  is  vested,  and  it  £ulsfirom 
the  want  of  a  particular  estate  to  support  it.  (<?) 

(4.)  The  fourth  class  of  contingent  remainders  is  where  the 
person  to  whom  the  remainder  is  limited  is  not  ascertained,  or  not 
in  being.  As  in  the  case  of  a  limitation  to  two  persons  for  life, 
remainder  to  the  survivor  of  them ;  or  in  the  case  of  a  lease 
*  208  to  A.  for  life,  remainder  to  the  right  heirs  *  of  B.  then  living. 
B.  cannot  have  heirs  wliile  living,  and  if  he  should  not 
die  until  after  A,,  the  remainder  is  gone  because  the  particular 
estate  failed  before  the  remainder  could  vest,  (a) 

(a)  3  Co.  20,  a,  b.    Lovie's  caae,  10  Co.  86,  a. 

(6)  8  Co.  20,  a.    Co.  Litt.  378,  a. 

(c)  3  Co.  20,  a. 

(a)  Cro.  C.  102.    3  Co.  20,  a.    Fearne,  8-6.    The  examples  which  are  here  dtd 
by  Mr.  Feame  to  support  and  illustrate  this  classification  of  contingent  remiindww 
are  mostly  taken  from  Boraston's  case,  8  Co.  19.    As  Mr.  Fearne's  treatise  has  atttiDf*- 
the  authority  of  a  text-book  on  this  abstruse  branch  of  the  law,  I  have  followed,  thoogfc"- 
witliout  entirely  approving  of  his  arrangement.    The  more  comprehensive  diriwo^ 
by  Sir  William  Blackstone,  has  the  advantage  of  being  less  complex  and  more  simp'^- 
The  definition  in  the  New  York  Revised  Statutes,  vol.  i.  723,  sec.  18,  is  brief  and  pre- 
cise.    A  remainder,  says  the  statute,  is  contingent^  whilst  the  person  to  irAom,  or  the  fl*^ 
upon  which  it  is  limited  to  take  effect,  remains  uncertain.     Contingent  remaindeff*'* 


OP  BEAL  PBOPEBTT.  285 

is  a  distinction  which  operates  by  way  of  excep-  *  209 
)  third  class  of  contingent  remainders.  Thus,  a 
Tor  a  long  term  of  years,  as,  for  instance,  to  A.  for  eighty 
I.  should  live  so  long,  with  the  remainder  over,  after 
)f  B.,  to  G.  in  fee,  gives  a  vested  remainder  to  C,  not- 
ig  it  is  limited  to  take  efifect  on  the  death  of  A.,  which 
ly  not  happen  xmtil  after  the  expiration  of  the  prece- 
j  for  eighty  years.  The  possibility  that  a  life  in  being 
)  thereafter  for  that  period,  is  so  exceedingly  small,  that 
amoimt  to  a  degree  of  xmcertainty  snfiScient  to  consti- 
Ingent  remainder.  If,  however,  the  limitation  had  been 
of  years  so  short,  say  twenty-one  years,  as  to  leave  a 
)ssibility  that  the  life  on  which  it  is  determinable  may 
;hen  the  remainder  would  be  contingent,  and  there  must 
it  vested  freehold  estate  to  support  it,  and  prevent  the 


Ir  William  BlAckstone  into  two  Idnda,  viz :  remainderg  limited  to  take 
0  a  dubiouB  and  uncertain  person^  or  upon  a  dubious  and  uncertain  event, 
it  of  Mr.  Feame'fl  remainders  are  all  resolyable  into  the  contingency  of 
.  uncertain  event,  and  it  is  only  the  last  that  is  limited  to  a  dubious  and 
ion.  Lord  Ch.  J.  WiUes,  in  the  opinion  which  he  gave  before  the  House 
behalf  of  all  the  judges,  in  the  case  of  Parkhurst  v.  Smith,  (Willes, 
I,  that  there  were  but  two  sorts  of  contingent  remainders :  (1.)  Where 
whom  the  remainder  was  limited  was  not  in  esse.  (2.)  Where  the  com- 
f  the  remainder  depended  on  some  matter  collateral  to  the  determination 
Jar  estate.  He  put,  as  an  instance  of  the  second  kind,  the  case  of  a  lim- 
or  life,  remainder  to  B.  after  the  death  of  C,  or  when  D.  returns  from 
VLt.  Feame's  three  first  species  of  contingent  remainders  are  included 
ond  class  here  stated.  It  must  be  admitted,  in  the  words  of  Ch.  J.  Willes, 
tion  of  a  contingent  remainder  is  a  matter  of  a  good  deal  of  nicety." 
iddeson,  in  his  Vinerian  Lectures,  (vol.  i.  191,)  though  he  had  the  classi- 
r.  Feame  before  him,  followed  that  of  his  illustrious  predecessor.  Mr. 
lis  recent  work,. severely  criticises  Feame's  classification  of  contingent 
s  not  being  tenable ;  though  he  admits  that  it  imparted  a  beautiful  and 
ngement  to  his  essay.  Three  of  Mr.  Feame's  sorts  of  remainders  are 
ntical.  Cruise,  on  the  other  hand,  in  his  Digest,  has  closely  copied  the 
of  Feame.  On  this  vexatious  subject  of  classifications,  I  am  disposed  to 
criticisms  of  Mr.  Cornish ;  but  in  recurring  to  the  chapter  on  expectant 
i  commentaries  of  Sir  William  Blackstone,  what  a  relief  to  the  patience 
he  reader !  The  doctrine  of  remainders,  whether  vested  or  contingent, 
ably  digested,  and  reduced  to  a  few  simple  elementary  principles.  Its 
never  been  duly  acknowledged  by  subsequent  writers  on  the  subject. 
es  them  all,  if  we  take  into  one  combined  view  its  perspicuity,  simplicity, 
»n,  compactness,  neatness,  accuracy,  and  admirable  precision.  I  have 
»ter  frequently,  but  never  without  a  mixture  of  delight  and  despair. 
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limitation  over  from  being  void  as  a  freehold  to  commence  m 
fiduro.  (a) 

Exceptions  exist  also  to  the  generality  of  the  rule  which  goTcns 
the  fourth  class  of  contingent  remainders.  Thus,  if  the  ancestor 
takes  an  estate  of  freehold,  and  an  immediate  remainder  is  limited 
thereon,  in  the  same  instrument,  to  his  heirs  in  fee,  or  in  tail,  Ae 
remainder  is  not  contingent,  or  in  abeyance,  but  is  immediatdj 

executed  in  possession  in  the  ancestor,  and  be  becomcB 
*  210    seised  in  fee  or  in  *  tail.     So,  if  some  intermediate  estate 

for  life,  or  in  tail,  be  interposed  between  the  estate  of  free- 
hold in  A.  and  the  limitation  to  his  heirs,  still  the  remainder  to  his 
heirs  vests  in  the  ancestor,  and  does  not  remain  in  contingencj  or 
abeyance.  If  there  be  created  an  estate  for  life  to  A.,  remainder  to 
the  heirs  of  his  body,  this  is  not  a  contingent  remainder  to  the  heirs 
of  the  body  of  A.,  but  an  immediate  estate  tail  in  A. ;  or  if  there  be 
an  estate  for  life  to  A.,  remainder  to  B.,  for  life,  remainder  to  flie 
right  heirs  of  A.,  the  remainder  in  fee  is  here  vested  in  A.,  and 
after  the  death  of  A.,  and  the  termination  of  the  life-estate  in  B.,tke 
heirs  of  A.  take  by  descent  as  heirs,  and  not  by  purchase,  (a)  The 
possibility  that  the  freehold  in  A.  may  determine  in  his  lifetime,  does 
not  keep  the  subsequent  limitation  to  his  heirs  from  attaching  in 
him ;  and  it  is  a  general  rule,  that  when  the  ancestor  takes  an 
estate  of  freehold,  and  there  is  in  the  same  conveyance  an  uncondi- 
tional limitation  to  his  heirs  in  fee,  or  in  tail,  either  immediately, 
without  the  intervention  of  any  estate  of  freehold  between  his  free- 
hold and  the  subsequent  limitation  to  his  heirs,  or  mediately  with 
the  interposition  of  some  such  intervening  estate,  the  subsequent 
limitation  vests  immediately  in  the  ancestor,  and  becomes,  as  the 
case  may  be,  either  an  estate  of  mheritance  in  possession,  or  a  vested 
remainder.  (6)  The  rule  docs  not  operate  so  as  absolutely  to  merge 
the  particular  estate  of  freehold,  where  the  limitations  intervening 
between  the  preceding  freehold  and  the  subsequent  limitation  to  the 
heirs,  are  contingent,  because  that  would  destroy  such  intervening 
limitations.  The  two  limitations  are  united,  and  executed  in  the 
ancestor,  only  until  such  time  as  the  intervening  limitations  become 


(a)  Napper  v.  Sanders,  Hutton,  118.    Opinion  of  Lord  Ch.  J.  Hale,  in  Weik ' 
Lower,  PoUexfen,  67.    Fearne  on  Remainders,  17-28. 
(a)  Shelley's  case,  1  Co.  104.    2  Rol.  Abr.  417. 
(6)  Fearne  on  Remainders,  82. 


OP  BBAL  PBOPBBTt.  287 

I  then  ihey  open  and  become  separate,  in  order  to  admit 
ktions  as  they  arise,  (c)  But  if  the  estiite  limited  to  the 
)  merely  an  equitable  or  trust  estate,  and  the  sub- 
imitation  to  his  heirs  carries  the  legal  estate,  the  *  211 
i  will  not  incorporate  into  an  estate  of  inheritance 
;estor,  as  would  have  been  the  case  under  the  rule  in 
ase,  if  they  had  been  of  one  quality,  that  is,  both  legal 
equitable  estates ;  and  the  limitation  to  the  heirs  will 
a  contingent  remainder,  (a) 

ihold  in  the  ancestor,  and  the  limitation  to  his  heirs, 
'  the  same  deed  or  instrument,  or  .they  will  not  consoli- 
!  ancestor.  If  he  acquires  the  fireehold  by  one  deed,  and 
ion  to  his  heirs  be  by  another,  the  limitation  will  con- 
.  originally  was,  a  contingent  remainder.  (6)    But  if  the 


)  on  Remainders,  86. 

i  V.  Coflin,  Carth.  272.    4  Mod.  880,  S.  C.    Jones  v.  Lord  Saj  «nd  Seal, 

pi.  19.  Shapland  v.  Smith,  1  Bro.  C.  C.  76.  Silyester  v.  Wilson,  3 
14.  Mr.  Feame  on  Remainders,  67,  supposes  the  rule  to  be  the  same  if 
rerersed,  and  the  ancestor  had  the  legal  estate,  and  the  limitation  over 
as  an  equitable  estate,  as  in  a  deyise  to  A.  for  lifo,  and  after  his  death  to 
jtees,  in  trust  for  the  heirs  of  his  bodj.  If  such  a  devise  in  trust  would- 
or  use  executed  by  the  statute  of  uses,  or  entitled  to  the  same  construo- 
l  estate,  as  I  should  think  that  it  ought,  under  the  doctrine  in  Wright  v, 
len,  119,  jet  the  New  York  Revised  Statutes  would  operate  to  destroy 
for  it  is  declared,  (vol.  i.  727,  728,  sees.  47, 49,)  that  every  disposition  of 
i  or  devise,  shall  be  directly  to  the  person  in  whom  the  right  to  the  pos- 
rofits  shall  be  intended  to  be  vested,  and  not  to  any  other  to  the  use  of, 
',  such  person ;  and  if  made  to  one  or  more  persons,  to  the  use  of,  or  in 
ther,  no  estate  or  interest,  legal  or  equitable,  shall  vest  in  the  trustee, 
ate  is  attached  to  the  beneficial  interest  There  would  be  no  difficulty, 
ler  that  statute,  of  the  union  of  the  two  estates  in  the  case  stated  by  Mr. 
ley  would  both  be  legal  estates ;  and  upon  the  doctrine  of  the  English 
lee  for  life  would  take  an  estate  tail.  But  another  insuperable  obstacle 
jion  occurs  under  the  New  York  Revised  Statutes,  which  have  destroyed 
Shelley's  case,  root  and  branch.     It  is  declared,  (New  York  Revised 

i.  725,  sec.  28,)  that  where  a  remainder  shall  be  limited  to  the  heirs,  or 
body  of  a  person  to  whom  a  life-estate  in  the  same  premises  shall  be 
arsons  who,  on  the  termination  of  the  life-estate,  shall  be  the  heirs,  or 
t)ody,  of  such  tenant  for  life,  shall  be  entitled  to  take  aa  purduuerSf  by 
remainder  so  limited  to  them.  The  limitation,  then,  in  the  case  stated 
ne,  instead  of  being  an  estate  in  tail,  settles  down  into  a  contingent 
Fhis  is  arriving,  diverso  intuitu,  to  the  same  result  with  the  English  theory, 
nd  consequences  of  this  alteration  in  the  doctrine  of  real  estates,  we  shall 
1  to  consider  hereafter. 

V.  Parker,  1  Lord  Raym.  87,  where  Lord  Ch.  J.  Holt  traces  bock  ihm 
29  £dw.  IIL    Doe  v,  Fonnereau,  Doug.  487. 
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estate  be  limited  to  A.  for  life  by  one  deed,  and  afterwards  in  Ub 
lifetime,  to  the  heirs  of  his  body,  under  the  execution  of  a  power 
of  appointment  contained  in  the  same  deed,  the  limitations  miite 
according  to  the  general  rule ;  and  on  this  principle,  that  a  limitir 
tion  under  a  power  contained  in  a  conyeyance  to  uses,  operates  as 
a  use  created  by  and  arising  under  the  conveyance  itself.  It  is  i 
branch  of  one  and  the  same  settlement.  (0)  This  arises  from  the 
retrospective  relation  which  appointments  bear  to  the  instnuneot 
containing  the  power,  (rf) 

Another  exception  to  the  fourth  class  of  contingent  remaind^ 
is  where  there  is  a  limitation  by  a  special  designation  by  will  to  the 
heirs  of  a  person  in  esscj  93  to  ike  heirs  of  the  body  of  A.  now  living. 
The  limitation  is  deemed  to  be  vested  in  the  heirs  so  designated  bf 
purchase,  and,  consequently,  there  is  no  contingent  remainder  in 
the  case.  Heirs  are  construed  here  to  be  words  of  purchase,  aad 
not  of  limitation,  in  order  to  carry  into  effect  the  manifest  intentkn 

of  the  testator,  which,  in  this  instance,  controls  the  com- 
*  212    mon-law  maxim,  that  nemo  est  hceres  viventis.  (e)     *  There  is 

also  a  class  of  cases  under  this  branch  of  the  law  of  remaiih 
der,  which  relate  to  the  condition  annexed  to  a  preceding  estate, 
and  which  give  rise  to  the  question  whether  it  be  not  a  condition 
precedent  tending  to  give  effect  to  the  ulterior  limitations.    Mr. 


(c)  Butler's  note,  261,  to  Co.  Litt.  299,  b.  The  obserTationg  of  Mr.  Fearnc  ooAii 
point  are  with  his  usual  acuteness.    Feame  on  Remainders,  85. 

{d)  Mr.  Preston  on  Abstracts  of  Title,  vol.  i.  116,  speaks  too  generally  when  he 
says,  that  all  estates,  arising  from  the  execution  of  powers,  operate  by  way  of  eieco- 
tory  devise  or  shifting  use.  There  is  no  doubt  that  a  remainder  may  arise  under  th« 
execution  of  a  power.     Cornish  on  Remainders,  46. 

(f)  JJurchett  v.  Durdant,  2  Vent.  311.    James  v,  Richardson,  2  Jones,  99.    2  I/t- 
232,  S.  C.     Goodright  v.  White,  2  Blacks.  1010.    Lord  Coke  says,  (Co.  Litt  24, b,) 
that  if  lands  be  given  to  A.  and  the  heirs  female  of  his  body,  and  he  dies,  leaving  t  »d 
and  daughter,  the  daughter  shall  inherit.    But  if  A.  hath  a  son  and  daaghter,  ud  i 
lease  for  life  be  made,  remainder  to  the  heirs  female  of  the  body  of  A.,  the  heir  fenute 
takes  nothing :  for  she  must  be  both  heir  and  heir  female  to  take  by  purchase,  ind  her 
brother,  and  not  she,  is  heir.     The  distinction  turns  on  the  difference  between  tb& 
operation  of  words  of  limitation,  and  words  of  purchase.    In  the  first  case,  thediogk- 
ter  takes  by  descent,  and  in  the  second  she  takes  by  purchase,  and  muat  answer  to 
whole  description,  of  being  both  heir  and  female,     Mr.  Hargrave,  in  a  long  and  1 
note,  (note  145,)  undertakes  to  vindicate  the  reasonableness  and  solidity  of  thl« 
tinction  of  Lord  Coke,  against  the  severity  of  modem  criticism.     Mr.  Feame  (p-^TT' 
refers  with  great  approbation  to  this  note  of  Mr.  Hargrave ;  but  I  notice  it  only« 
strong  illustration  of  the  fact,  tliat  the  English  law  of  real  property  has,  in  the 
of  ages,  become  incumbered  with  much  technical  and  abstruse  refinement,  wlu^s* 
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Feame  (a)  distinguishes  siich  cases  by  three  classes :  First,  where 
there  are  limitations  after  a  preceding  estate,  which  is  made  to  de- 
pend on  a  contingency  that  never  takes  effect ;  and  the  decisions 
show,  that  in  order  to  support  the  testator's  intention^  the  contin- 
gency is  deemed  to  affect  only  the  estate  to  which  it  is  annexed, 
without  extending  to,  or  running  over,  the  whole  *  ulterior 
train  of  limitation,  (a)  Secondly,  limitations  over  upon  a  *  214 
oonditional  contingent  determination  of  a  preceding  estate 
where  such  preceding  estate  never  takes  effect.  Here  there  is  no 
apparent  distinction  between  the  preceding  estate  and  those  which 
follow  it,  and,  consequently,  the  contingency  will  extend  to,  and 
connect  itself  with,  all  the  subsequent  limitations,  and  destroy 
them,  as  contingent  remainders,  depending  on  a  contingency  which 
never  happens.  (6)  Thirdly,  limitations  over  upon  the  determina- 
tion of  a  preceding  estate  by  a  contingency,  which,  though  such 
preceding  estate  takes  effect,  never  happens.  In  this  case  the  sub- 
eequent  limitations  will  take  place,  (c) 

IV.  Of  the  rule  in  Shelley* %  case. 

The  rule  in  Shelley's  case  has  been  already  alluded  to,  but  it 


destrojs  its  simplicitj  and  good  sense,  and  renders  it  almost  impossible  for  ordinary 

minds  to  obtain  the  mastery  of  the  science.    Lord  Chancellor  Cowper's  scorn  of  this 

diatiDCtion  is  very  apparent  in  his  powerful  and  spirited  opinion  in  Brown  v.  Barkham 

(Free,  in  Ch.  461),  where  he  says,  that  "it  has  no  foundation  in  natural  reason,  but  is 

taised  and  supported  purely  by  the  artificial  reasoning  of  lawyers."   Lord  Hardwicke, 

also,  when  the  same  case  was  brought  before  him,  on  a  bill  of  review,  declared  himself 

"ftiUy  conTinced  of  the  unreasonableness  of  the  rule/'  though  he  bowed  to  the 

nthority  of  it 

(a)  Essay  on  Remainders,  800. 

(a)  Napper  v.  Sanders,  Button,  119.    Tracy  v.  Lethieulier,  8  Atk.  774.    Amb.  204, 

&  C.    Homton  v.  Whitaker,  1  Term  Rep.  846. 

(6)  DaTis  V.  Norton,  2  P.  Wms.  890.    Doe  v.  Shippard,  Doug.  76. 

(e)  Scatterwood  r.  Edge,  1  Salk.  229.    Avelyn  v.  Ward,  1  Vesey,  422.     Lord 

Hacdwicke  decided,  in  Tracy  v,  Lethieullier,  in  &Tor  of  a  vested  remainder  after  a 

oooTeyance  of  a  conditional  or  determinable  fee.    This  abstruse  point  is  learnedly  dis- 

^Baced  in  the  American  Jurist  for  January,  1843.    To  those  who  wish  to  pursue  into 

C^smter  detail  these  abstruse  distinctions,  I  refer  to  Mr.  Feame's  analysis  of  the  cases 

^liich  dedare  and  enibrce  them,  in  order  to  carry  into  efTcct  the  intention  of  the  tes- 

^••or.    Feame  on  Rem.  800-817.    It  would  certainly  be  incompatible  with  the  general 

^'**|wse  of  these  essays,  to  be  raking  in  the  ashes  of  antiquated  cases,  and  critically 

■Mfting  dry  Ikcts  and  circumstances  arising  on  wills  and  settlements,  merely  to  arrive 

^^  Some  technical  reasoning,  adapted  to  promote  the  testator's  or  the  settler's  views. 

^^  &r  as  it  is  necessary,  on  this  subject,  it  is  happily  done  to  our  hand,  by  the  acute 

^^^stigationa  of  Mr.  Fearne  himself: 
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occupies  80  prominent  a  place  in  the  history  of  the  law  of  real  pit^ 
erty,  that  it  ought  not  to  be  passed  over  without  more  particular 
attention.     In  Shelley^ a  case,  (^d)  the  rule  was  stated,  on  the  authcn*- 
ity  of  several  cases  in  the  Year  Books,  to  be,  "  that  when  the  ances- 
tor, by  any  gift  or  conveyance,  taketh  an  estate  of  freehold, 
*  215    and  in  the  same  *  gift  or  conveyance  an  estate  is  limited, « 
either  mediately  or  inmiediately,  to  his  heirs,  in  fee  or  in  taO, 
the  heirs  are  words  of  limitation  of  the  estate,  and  not  words  of  pu> 
chase."  ^    Mr  Preston,  in  his  elaborate  essay  on  •the  rule,  (a)  gives 
us,  among  several  definitions,  one  of  his  own,  which  appears  to  be 
full  and  accurate.    "  When  a  person  takes  an  estate  of  freehold, 
legally  or  equitably,  imder  a  deed,  will,  or  other  writing,  and  in  the 
same  instrument  there  is  a  limitation  by  way  of  remainder,  either 
with  or  without  the  interposition  of  another  estate,  of  an  interest  of 
the  same  legal  or  equitable  quality,  to  his  heirs,  or  heirs  of  his  body, 
as  a  class  of  persons  to  take  in  succession,  from  generation  to  gen- 
eration, the  limitation  to  the  heirs  entitles  the  ancestor  to  the  whde 
estate."  (6)     The  word  heirs,  or  heirs  of  the  body,  create  a  remain- 
der in  fee,  or  in  tail,  which  the  law,  to  prevent  an  abeyance,  vesti 
in  the  ancestor,  who  is  tenant  for  life,  and  by  the  conjunction  of  the 
two  estates  he  becomes  tenant  in  fee  or  in  tail ;  and  whether  the 
ancestor  takes  the  freehold  by  express  limitation,  or  by  resulting 
use,  or  by  implication  of  law ;  in  either  case  the  subsequent  remain- 
der to  his  heirs  unites  with,  and  is  executed  on,  his  estate  for  life. 
Thus,  where  A.  was  seised  in  fee,  and  covenanted  to  stand  seised 
to  the  use  of  his  heirs  male,  it  was  held  that  as  the  use  during  his 
life  was  undisposed  of,  it  of  course  remained  in  him  for  hfe  by  im- 
plication, and  the  subsequent  limitation  to  his  heirs  attached  to 
him.  (c) 

(d)  1  Co.  104. 

(a)  Preston  on  Estates,  vol.  i.  263-419. 

(h)  I  have  ventured  to  abridge  the  definition  in  a  slight  degree,  and  with  sodb* 
small  variation  in  the  expression,  without  intending  to  impair  it«  precision. 

(c)  Pibus  V.  Mitford,  1  Vent.  372.  Hays  v.  Forde,  2  Blacks.  698.  Fearne  on  Re- 
mainders, 42,  52,  63.      It  was  held,  in  Doe  v.  Welford,  12  Adol.  &  Ellis,  61,  on  the 

1  Scmbley  the  nile  in  Shelley's  ca5»e  applies  only  where  the  remainder  is  created  by  the  smn* 
inatrument  which  creates  the  particular  estate.  Coape  r.  Arnold,  31  Eng.  L.  &  ¥a\.  133.  Tb« 
rule  is  not  applicable  to  a  devi.se  of  an  equitable  estate  for  life  to  the  ancestor  aii«l  a  '«"?*' 
estate  atler  its  terminutioii  to  the  heirs.  Ward  v.  Aniory,  1  Curtis  C.  C.  419.  For  a  tlfiraiid 
concise  analysis  of  the  rule  in  Shelley's  case,  see  Stephenson  t?.  Uagan,  15  B.  Mon.  (Kdi  j2i3. 
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The  eases  firom  the  Year  Books,  as  cited  in  Shelley's  case,  are 
40  Edw.  m.,  38  Edw.  IH.,  24  Edw.  III.,  27  Edw.  HI. ;  and  Mr. 
Preston  gives  at  large  a  translation  of  the  first  of  these  cases, 
as  being  one  precisely  in  point  in  favor  *  of  the  rule,  (a)    *  216 
Sir  William  Blackstone,  in  his  opinion  in  the  case  of  Perrin 
V.  Blake^  (V)  relies  on  a  still  earlier  case,  in  18  Edw.  11.,  as  estab- 
lishing the  same  rule.    It  has  certainly  the  pretension  of  high  an- 
tiquity, and  it  was  not  only  recognized  by  the  court  in  the  case  of 
Shelley,  but  it  was  repeated  by  Lord  Coke,  in  his  Institutes,  as  a 
clear  and  undisputed  rule  of  law,  and  it  was  laid  down  as  such  in 
the  great  abridgments  of  Fitzherbert  and  BoUe.  (c)    Tlie  rule  is 
equally  applicable  to  conveyances  by  deed,  and  to  limitations  in 
drills,  whenever  the  limitation  gives  the  legal,  and  not  the  mere 
trust  or  equitable  title.    But  there  is  more  latitude  of  construction 
allowed  in  the  case  of  wills,  in  furtherance  of  the  testator's  iixten- 
tioQ ;  and  the  rule  seems  to  have  been  considered  as  of  more  abso- 
lute control  in  its  application  to  deeds.     When  the  rule  applies,  the 
ancestor  has  the  power  of  alienation,  for  he  has  the  inheritance  in 
him;  and  when  it  does  not  apply,  the  children  or  other  relations, 
under  the  denomination  of  heirs,  have  an  original  title  in  their  own 
ri^t,  and  as  purchasers  by  tliat  name.    The  policy  of  the  rule  was, 
that  no  person  should  be  permitted  to  raise  in  another  an  estate 
which  was  essentially  an  estate  of  inheritance,  and  at  the  same  time 
make  the  heirs  of  that  person  purchasers. 

Various  considerations  have  been  supposed  to  have  concurred  in 
pn)ducing  the  rule,  but  the  judges,  in  Perrin  v.  Blake^  imputed  the 
origin  of  it  to  principles  and  policy  deduced  from  feudal  tenure ; 
and  that  opinion  has  been  generally  followed  in  all  the  succeeding 
discussions.  Tlie  feudal  policy  undoubtedly  favored  descents  as 
Diuch  as  possible.  There  were  feudal  burdens  which  attached  to 
the  heir  when  he  took  as  heir  by  descent,  from  which  he 
would  *  have  been  exempted  if  he  took  tlie  estate  in  the    *  217 


Mtbority  of  Baron  GUbert,  in  6  Bacon's  Abr.  7th  edit.  665,  tit.  Remainder  and  Rerer- 

'^  ^*  2,  and  of  Fearne  on  Cont  Rem.  29,  that  a  remainder  in  tail,  given  to  a  party 

^"^  ttes  a  preriouft  life-estate  by  the  same  event,  does  not  exclude  intermediate  estates, 

^*''  *ny  just  construction  of  the  rule  in  Shelley's  case. 

^*)  The  case  of  the  ProTOst  of  Beverly,  40  Edw.  III.    Preston  on  Estates,  vol.  i. 

^*^   Harg.  Law  Tracts,  601. 

(^)   ^itz.  Abr.  tit  Feoffinent,  pL  109.    Co.  Litt  22  b,  819  b.    2  Rol.  Abr.  417. 
'Vol.  it.  21 
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ehaiftcter  of  jmrcbafler.     An  eitate  of  freehold  ia  the  i 
tor  attracted  to  him  tlie  estate  .inqiotted  by  the  limitatioa  to  hii 
hein ;  and  it  was  deemed  a  frand  nptm  fte  feudal  fruits  and  ino- 
deats  of  wardeihip,  marriage,  and  idie^  to  give  the  pro[>erty  to  tbt 
ancestor  for  his'  life  only,  and  jret  extend  die  enjoyment  of  it  tu  h'u 
hwrs,  so  as  to  enable  them  to  take  aa  parohasers,  in  the  baiiie  mm- 
iier  and  to  the  same  extent  predself  as  if  they  took  by  herodiiur 
Boccession.    The  policy  (rf  ttie  lair  Tonld  not  permit  this,  aud  ^ 
acoordiogly  gave  tide  whole  estate  to  ttie  ancestor,  bo  as  to  make  ii 
descendible  from  him  in  the  regular  line  of  descent.     Mr.  Jusdot 
Blaokstcme,  in  his  argoment  in  the  Exdieqner  Cbaaiber,  in  Fum 
V.  Blake,  (a)  does  not  admit  tbat  ttie  nde  tm^  ita  riae  merdjrftw 
feudal  prindples ;  andhesaysheneTariaetwith  « traoeof  ai^ndl 
suQjestion  in  any  feudal  writer.    He  impates  Us  origin,  gnvti^ 
and  establishment  to  the  arersion  that  the  commoo  lav  bad  to  fti^ 
inheritance  being  in  abeyance ;  and  it  wa>  ailwi^  imarnii  by  fliv 
andent  law  to  be  in  abeyance  dorii^  the  pendency  of  a  iimliiinpiii" 
rem^der  in  fee,  or  in  tail.    Another  finutdation  of  the  role,  ai  iim 
observes,  was  the  desire  to  &cilitate  the  alienatuai  of  land,  and  t^ 
throw  it  into  the  track  of  commeroe  one  genention  sooner,  liy  iti^— 
ing  the  inheritance  in  the  anoestor,  aud  thereby  giving  him  4i^ 
power  of  disposition.     Mr.  HargraTO,  in  his  Oburvatioiu  eoruarm^ 
the  rule  in  Sheliey'a  cote,  (&)  considers  the  principle  of  it  to  rest  on. 
very  enlarged  foundations ;  and  though  one  object  of  it  mi^t  be  to 
prevent  frauds  upon  the  feudal  lord,  another  and  a  greater  onenSy 
to  preserve  the  marked  distinctioBS  between  descent  and  porebaae, 
and  prevent  title  by  descent  from  being  stripped  of  its  proper  wA- 
dents,  and  disguised  with  the  qualities  and  properties  of  a  purdmB^ 

It  would,  by  that  invention,  become  a  compouiid  of  descent 
*  218    and  purchase — an  amphibious  species  of  inheritance,  *  or  a 

freehold  with  a  perpetual  succession  to  heirs  witfaont  lbs 
other  properties  of  inheritance.  In  Boe  v.  Laming,  (a)  UH 
Mansfield  considered  the  maxim  to  have  been  originally  introdneed, 
not  only  to  save  to  the  lord  the  fruits  of  bis  tenure,  but  like«i> 
for  the  sake  of  specialty  creditors.  Had  the  limitation  bera  cci- 
strued  a  contingent  remainder,  the  anoestor  mig^t  have  deetroftd 
it  for  his  own  benefit ;  and  if  be  did  not,  the  lord  would  bavs  kri 
the  fruits  of  his  tenure,  and  tlie  qtedalty  creditors  their  debts. 

(a)  Hug.  I«w  Ttacti,  «9.  (t)  Biid.  UL  (a)  S  Bvr.  lUa 
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whatever  may  have  been  the  original  cause  and  true  policy 
rule,  it  has  been  firmly  established  as  an  axiom  in  the  Eng- 
V  of  real  property  for  near  five  hundred  years ;  and  yet  it  is 
3d  to  interfere,  in  most  cases,  with  the  presumed,  and  in 
others  with  the  declared  intention  of  the  parties  to  the  instru- 

0  which  it  is  applied.  The  rule  as  to  legal  estates  has  had  a 
ptive  and  uncontrollable  authority ;  but  the  courts  of  equity 
ot  considered  themselves  bound  to  an  implicit  observance  of 
jspect  to  limitations  which  do  not  include  or  carry  the  legal 

In  marriage  articles,  for  instance,  where  there  is  a  cove- 
)  settle  an  estate  upon  A.  for  life,  and  the  heirs  of  his  body, 
irts  look  at  the  end  and  consideration  of  the  settlement,  and 

1  the  legal  operation  of  the  words ;  and  heirs  of  the  body  are 
aed  to  be  words  of  purchase,  and  an  estate  for  life  only  is 
d  to  the  first  taker,  and  an  estate  tail  to  his  eldest  son,  in 
to  carry  marriage  articles  into  execution  by  way  of  strict  set- 
it.  (6)  So,  also,  in  decreeing  the  execution  of  executory 
the  Court  of  Chancery  has  departed  from  what  would  be  the 
)peration  of  the  words  limiting  the  trust,  when  applied  to 
states  ;  and  the  words  heirs  of  the  body  of  cestui  que 
although  *  preceded  by  a  limitation  for  life  to  the  *  219 
jae  trusty  are  construed  to  be  words  of  purchase,  and 
limitation,  (a)  When  the  testator  devises  the  legal  estate, 
B8  upon  himself  to  order  the  limitations,  and  the  rules  of  law 
Qtrol  them.  But  when  the  will  or  settlement  is  in  the  light  of 
f  instructions  merely  for  the  purpose  of  a  conveyance  to  be 
by  the  directions  of  chancery,  a  court  of  equity  will  follow 
tructions,  and  execute  the  trust  in  conformity  to  the  inten- 
V)  In  Bagshaw  v.  Spencer j  (c)  there  was  a  devise  to  trustees 
in  trust,  and  after  divers  limitations  in  trust,  then  to  B.  for 
mainder  to  the  trustees  and  their  heirs,  during  his  life,  to 
re  contingent  remainders,  and  after  the  death  of  B.,  remain- 


revor  v.  Trevor,  1  Eq.  Cas.  Abr.  887,  pi.  7.    Jones  v.  Lauj^hton,  Ibid.  892, 

treatfleld  v.  Streatfield,  Cases  temp.  Talb.  176.    Honour  v.  Honour,  2  Yem. 

de  V.  Coleman,  1  P.  Wms.  142. .  Highway  v.  Banner,  1  Bro.  C.  C.  584. 

eame  on  Remainders,  141.    Tallman  v.  Wood,  26  Wendell,  1. 

ates  J.,  in  Perrin  v.  Blake,  Roberts  v,  Dixwell,  Sandjs  v.  Dixwell,  and  Fjott 

iU,  1  West,  temp.  Hardw.  542.    Wood  v.  Bumham,  6  Paige,  518. 

Vesey,  142.    2  Atk.  846,  578.    1  CoU.  Jurid.  No.  15.    In  this  lost  work,  the 

erj  ftillj  reported,  and  taken  from  an  original  MS. 
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der  to  the  heirs  of  his  body.  Lord  Hardwicke  decided  that  this  wu 
a  trust  ill  equity,  aud  that  B.  did  not  take  an  estate  tail  under  tiie 
will ;  for  the  words  "  heirs  of  the  body  "  were  taken  to  be  words  of 
purchase  to  fulfil  the  manifest  intent.  Tliis  decision  was  founded 
upon  a  most  elaborate  examination  of  the  cases,  aud  a  train  of  reiy 
forcible  aud  ingenious  reasoning.  But  it  has  not  been  able  to  en- 
dure the  scrutiny  of  subsequent  criticism.  There  is  a  settled  dis- 
tinction between  trusts  executory  and  trusts  executed.  In  the 
former  something  is  left  to  be  done,  some  conveyance  thereafier  to 
be  made ;  and  where,  as  in  the  case  of  marriage  articles,  a  trust  is 
created  to  be  subsequently  carried  into  execution,  (cf)  This  dis- 
crimination Lord  Hardwicke  confounded  in  the  case  cited ;  and  he 
endeavored  to  establish  one  general  line  of  distinction  between 
trusts  and  legal  estates,  in  order  to  avoid  the  force  of  the  decision 

of  the  K.  B.  in  CoviUfm  v.  CouIsoHj  (e)  in  which  the  role  in 
*  220    Shelley's  *  case  had  been  emphatically  and  recently  enforced 

in  a  similar  case.      Tlie  decision  has  been  severely  ques- 
tioned, and  permanently  overruled,  by  Lord  Northington,  in  Wright 
v.  Pearson^  (a)  and  by  Lord  Thurlow,  in  JoTies  v.  Morgan^  (b)  on« 
the  ground  that  the  case  before  Lord  Hardwicke  was  not  the  case  of 
an  executory  trust.     It  is  settled  that  the  same  construction  ougfa^ 
to  be  put  upon,  and  the  same  rule  of  law  applied  to,  words  of  limi — 
tatioii,  ill  cases  of  trust  and  of  legal  estates,  except  where  th 
limitations  were  imperfect,  and  something  was  left  to  be  done  b 
the  trustee,  or,  in  other  words,  except  the  trust  was  executory,  an 
not  a  trust  executed.     If  a  limitation  in  trust  was  perfected,  an 
declared  by  the  testator,  it  receives  the  same  construction  as 
estate  executed.  (^) 

There  are  several  cases  in  which,  in  a  devise,  the  words  heir^-, 
or  heirs  of  the  hody^  have  been  taken  to  be  words  of  purchase » 
and  not  of  limitation,  in  opposition  to  the  rule  in  Shelley's  case?- 
(1.)  Where  no  estate  of  freehold  is  devised  to  the  ancestor,  orh^ 

{d)  Fcarne  on  Remainders,  141,  175-181.  (e)  2  Atk.  248.     Str.  1125. 

(a)  1  Eden,  119.    Fearne  on  Remainders,  169-169. 

(6)  1  Bro.  C.  C.  206. 

(c)  In  Papillon  v.  Voice,  2  P.  Wms.  471,  Lord  King  very  clearly  illustrated  thed'.*- 
tinction  between  executory  and  executed  trusts.    Where  the  devise  was  of  lands  to  B- 
for  life,  with  remainder  to  trustees,  to  support  contingent  remainders,  reraaiuder  to 
tlie  heirs  of  the  body  of  B.,  the  limitation  was  held  to  be  an  estate  tail  in  B.;  bat  90 
far  as  the  will  directed  lands  to  be  purchased,  and  settled  in  the  same  way,  it  wti 
executory  estate  or  trust,  and  the  intention  wafi  to  goyem,  and  not  the  rule  of  Uv. 
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at  the  time  of  the  devise.  It  that  case  the  heir  cannot 
^  descent,  when  the  ancestor  never  had  in  him  any  descendi- 
.te.  It  is  the  same  thing  if  the  ancestor  takes  only  a  chattel 
,  by  the  devise ;  for  if  there  be  no  vested  estate  of  freehold 
sed  between  the  term  of  the  ancestor  Tuid  the  estate  of  his 
he  latter  can  take  only  by  way  of  executory  devise ;  and  if 
e  such  a  vested  estate,  the  contingent  remainder  to 
r  is  supported  by  the  intermediate  *  estate,  and  not  *221 
chattel  interest  of  the  ancestor,  (a)  (2.)  Where  the 
'  annexes  words  of  explanation  to  the  word  '^  Iieirs,"  as  to 
re  of  A.  fww  living^  showing  thereby  tliat  he  meant  by  the 
heirs  "  a  mere  descriptio  permmarumj  or  specific  designation 
iin  individuals ;  (6)  or  where  the  testator  superadds  words 
anation,  or  fresh  words  of  limitation,  and  a  new  inheri- 
ts grafted  upon  the  heire  to  whom  he  gives  the  estate,^ 
:  is  in  the  case  of  a  limitation  to  A.  for  life  only,  and  to 
rt  heir  male  of  his  body,  and  the  heirs  male  of  such  heir 
and  in  the  case  of  a  devise  of  gavelkind  lands  to  A.,  and 
rs  of  her  body,  as  well  female  as  male,  to  take  as  tenants  in 
D.  In  such  cases  it  appeare  that  the  testator  intended  the 
)  be  the  root  of  a  new  inheritance,  or  the  stock  of  a  new 
,  and  the  denomination  of  heira  of  the  body  was  merely 
dve  of  the  'persons  who  were  intended  to  take.  (<?)  * 


r  Thomas  Tippen's  case,  cited  in  1  P.  Wms.  869.    Co.  Litt  819,  b. 
irchett  V.  Durdant,  2  Vent  811.    Garth.  154,  S.  C. 

tier's  case,  1  Co.  66.  Case  put  bj  Anderson  in  Shelley's  case,  1  Co.  95,  b. 
\ny,  2  Lev.  223.  T.  Rajm.  815,  S.  C.  Luddington  v.  Kime,  1  Ld.  Raym. 
:khouse  V.  Wells,  1  Eq.  Cas.  Abr.  184,  pi.  27.  King  v.  Burcel,  Amb.  879. 
t  V.  Fully n,  2  Ld.  Baym.  1487.  Wright  v.  Pearson,  1  Eden,  119.  Doe  v. 
Burr.  1100.  Mr.  Justice  Blackstone's  argument,  in  Perrin  v.  Blake,  Harg. 
!tB,  504,  505.  Brant  v.  Gelston,  2  Johns.  Cases,  884.  In  a  devise  to  A.  and 
e  ckUdren  and  their  heirs,  to  be  equally  divided  amongst  them  and  their  heirs  fat' 
*fi  Story  held,  after  a  critical  review  of  numerous  cases,  and  in  which  he 
d  Doe  V.  Laming  as  very  much  in  point,  that  A.  took  a  life-estate,  with  a 
it  remainder  in  fee  to  his  children,  he  having  no  children  at  the  making  of 


rise  to  A.  for  life,  with  remainder  to  the  heirs  of  B.,  a  living  person,  creates  a  con- 
nainder  in  fee  in  the  personii  who  will  be  heirs  of  B.  at  his  death.  So  held  by  the 
Court  of  Appeals,  in  Campbell  v.  Rawdon,  18  N.  T.  412.  In  that  state,  the  rule  in 
!ase  is  abolished,  and  the  rule  never  applied  in  cases  where  the  fhture  estate  was 
the  heirs  of  a  person  other  than  the  first  taker. 

the  immediale  devisee  takes  a  fee.    Schoonmaker  v.  Shelley,  8  Denio,  486. 

21* 
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The  great  difficulty  has  been  to  settle  when  the  rule,  and  wbea 
tlie  intention  in  opposition  to  the  rule,  shall  prevail.  We  have 
seen  the  effort  that  was  made  by  Lord  Harwicke,  in  Bagshmoi, 
Spencer^  to  allow  the  rule  to  be  controlled  by  the  intention  of  the 
testator ;  and  in  tlie  great  case  of  Perrin  v.  Bldke  the  Court  of 
E.  B.  made  the  rule  yield  to  the  testator's  manifest  intent,  evea 
where  the  limitation  was  of  a  legal,  and  not  of  a  trust  estate.' 

In  that  case  (d)  the  testator  declared  in  his  will  his  intent  and 
meaning  to  be,  that  none  of  his  children  should  sell  his  estate  for 
a  longer  time  than  tlieir  lives;  and  to  that  '^ intent"  he 
*  222    *  devised  a  part  of  Ids  estate  to  his  son  John,  for  and  during 
the  tenn  of  his  natural  life,  remainder  over  during  his  life, 
remainder  to  the  heirs  of  the  body  of  John,  with  remainders  over. 
The  question  was,  whether  the  son  took  an  estate  for  life,  or  an 
estate  tail,  xmder  the  will;  and  that  depended  upon  the  further 
question,  whether  the  words  "  heirs  of  the  body  "  were,  as  used  in. 
that  will,  to  be  taken  to  be  words  of  purchase  to  affect  the  manifest 
fttent  of  the  will,  or  words  of  limitation,  according  to  the  rule  in. 
Shelley's  case.     A  m^gority  of  the  court  decided  that  the  intend 
was  to  prevail.    On  error  to  the  Exchequer  Chamber,  the  judgment 
of  the  K.  B.  was  reversed  by  a  large  majority  of  the  judges ;  and. 
upon  a  further  writ  of  error  to  the  House  of  Lords,  the  dispute 
was  at  length  compromised,  and  a  rum  pros,  entered  on  the  writ  oC 
error  by  consent.     The  result  of  that  famous  controversy  tendeii 
to  confirm,  by  the  weight  of  judicial  authority  at  Westminster 
Hall,  the   irresistible  preeminence  of  the  rule,  so  that  even  iho 


the  will.  Sisson  v.  Seabury,  1  Sumner,  236.  If  A.  gives  land  bj  deed  to  B.  and  h£^ 
children  and  to  their  heirs^  the  father  of  all  the  children  takes  a  fee  jointly  by  force  o^" 
the  words  their  heirs.  Co.  Litt.  9,  a.  So,  where  A.  devised  to  B.  for  life,  and  then  to 
C.  and  her  children  and  their  heirs,  it  was  held,  that  C.  was  jointly  seised  in  fee  with  th^ 
children  as  joint-tenants.  Hattcrlcy  v.  Jackson,  Str.  1172.  In  such  cases,  it  iiimnis>' 
terial  whether  there  be  children  bom  or  not  bom,  after  the  testator's  death,  and  it  i* 
no  objection  that  the  several  estates  may  commence  at  different  times,  for  vested  cue^ 
will,  in  such  cases,  open  to  let  in  after-bom  cliildren  to  partake  equally  of  the  estite- 
The  master  of  the  rolls,  in  Stanley  v.  Wife,  1  Cox  Cases,  432.  Strange,  sitpra,  Wild"* 
case,  6  Co.  16.  Dhigley  v.  Dingley,  5  Mass.  635.  Doe  i\  Frovoost,  4  Johns.  61. 
{d)  1  Coll.  Jurid.  No.  10.    4  Burr.  2679. 


*  The  term  "children"  is  considered  a  word  of  purchase  and  not  of  limitation,  unless  ther» 
are  other  expressions  in  the  will  which  denote  a  contrary  intention.    Wild's  case,  6  Cvlf,  17. 
Jn  re  Sanders,  4  Paige,  293.    Rogers  v.  Rogers,  3  Wendell,  603.    Chiystic  t?.  Phyfe,  19  X-  !•  **• 


.  UZ.]  OF  BEAL  PBOPESTY.  247 

testator's  manifest  intent  could  not  control  the  legal  operation  of 
ftie  word  "  heirs  "  when  standing  for  the  ordinary  line  of  succession 
BB  a  word  of  limitation,  and  render  it  a  word  of  purchase.    K  the 
term  "  heirs,"  as  used  in  the  instrument,  comprehended  the  whole 
class  of  heirs,  and  they  became  entitled,  on  the  death  of  the  ances- 
tor, to  the  estate,  in  the  same  manner,  and  to  the  same  extent,  and 
with  the  same  descendible  qualities  as  if  the  grant  or  devise  had 
been  simply  to  A.  and  his  heirs,  then  the  word  "  heirs  "  is  a  word  of 
limitation,  and  the  intention  will  not  control  the  legal  effect  of  the 
vord.    The  term  must  be  used  as  a  mere  designation  of  one  or 
more  individuals,  or  a  new  import  given  to  it  by  superadded, 
or  engrafted  words  of  limitation,  varying  its  sense  and  operation, 
in  order  to  make  it  a  word  of  purchase,  (a) 

*  In  Perrin  v.  Blake^  the  judges  considered  the  intention  *  223 
of  the  testator,  that  his  son  should  take  only  an  estate  for 
life)  to  be  manifest ;  and  assuming  that  fact,  they  insisted  that  in 
the  construction  of  wills  the  intention  was  always  emphatically 
^^arded.  They  were  for  Confining  the  rule  in  Shelley's  case 
rithin  its  exact  bounds,  especially  as  the  reason  and  policy  of  the 
"old  had  ceased ;  and  they  relied  upon  a  series  of  cases,  principally 
n  chancery,  to  show  that  words  of  limitation  had,  in  particular 
»8es,  and  in  deeds  as  well  as  in  wills,  been  held  to  be  words  of  pur- 
chase, and  controlled  in  their  ordinary  meaning,  by  superadding 
explanatory  words  denoting  a  different  species  of  heirs  to  have 
tweu   intended,  (a)     The  strongest  case  in  favor  of  the  decision 


(<>)  The  case  of  Perrin  v,  Blake  was  first  brought  into  discussion  before  the  King's 
^'i^ch  in  1769,  and  decided  there  in  February,  1770 ;  but  the  Htigation  upon  that  will, 
^waiving  merely  the  validity  of  a  widow's  jointure  of  £1,000  a  year,  was  first  com- 
'*^>H5ed  by  an  action  of  ejectment  in  the  Supreme  Court  of  the  Island  of  Jamaica,  as 
"^  ^Mtek  as  the  year  1746 ;  and  after  the  question  had  travelled,  in  two  ejectment 
""^t  through  the  Supreme  Court,  and  the  Court  of  Appeals  and  Errors  in  Jamaica, 
^  Phased  the  Atlantic  on  appeal  in  each  suit  to  the  king  in  council.  After  a  reversal 
™  oii«  giilt^  n  ne^  ejectment  was  instituted  in  the  Island  of  Jamaica ;  and  it  passed 
^^^gh  the  Court  of  Appeals  and  Errors  there,  and  back  again,  to  the  king  in  coun- 
^;  and  then,  upon  recommendation,  the  question  was  brought  before  the  K.  B.,  as 
'^'^^^j  stated.  The  final  termination  (by  mutual  consent)  of  this  protracted  litigation 
***  in  1777,  after  an  exhausting  strife  of  upwards  of  thirty  years.  See  Harg.  Law 
^"•cu,  480-498,  in  the  notes. 

('I)  Archer's  case,  1  Co.  66.  Walker  v.  Snowe,  Palm.  869.  Lisle  v.  Gray,  2  Lev. 
^ »  and  these  last  two  cases  arose  upon  deeds.  Backhouse  v.  Wells,  1  Eq.  Cas. 
^<  184.  Luddiugton  r.  Eime,  1  Ld.  Raym.  208.  Bagshaw  v.  Spencer,  1  ColL 
^«rtd.  No.  16. 
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was  BoffAaw  y.  j^mmmt,  before  Lord' Budirfd»|iHlT48;  ndtti 
inort  difficult  oae  «o  eonaoiui^bedMnilhe'OBeof  ttiiDoityaU 
end  authoritjr  egtunrt  fhe  iimovtttioa  iipoB*tli»nle^  ma  Cbdhia^ 
OnOmm,  before  the  K.  B.,  in  1744.  LdMr  IfaMlMd  denied,  »M 
bad  done  before  in  Doe  ▼•  JawMy,  Oat  then  1N0  anj  eoIUilf  k 
the  distinction  between  trusts  executed  and  trasts eoceeatcny;  mi 

he  held,  that  afi  trusts  -were  ezeoutoiyy  bedaiiae  a  trust  «n- 
*224   cuted  was  within  the  statute  of  uses.   Hefaunstod^also^'ial 

there  was  no  sense  in  the  distinetioaL  between  the  trasti  «l 
the  legal  estate,  and  that  oourte  of  equity,  as  well  as  eodrts  of  !■•( 
were  equally  bound  by  a  general  rule  of  law*  If  he  coidd  hM 
established  these  prineiiJes,  he  would  have  hfonght  the  dediias  h 
BoffsAaw  y.  Spencer  to  bear  upon  the  ease  with  gnqualified  iii 
imperative  force,  (a) 
The  minds  of  the  court  were  wdl  prepared  fiMr  auch  a  dsdH* 

ion ;  for  in  Doe  y.  Laming^  (V)  which  arose  a  fow  J9tm 
*226   *before  in  the  E.  B.,  Lord  MuuAeld  had  reaaoned  uyift 

the  rule  and  authorities  in  the*  seme  way,  and  in  a  slill  mam 


(a)  Lord  Mioiflflld's  opinion  does  iiolspp8Sr,iQoufli»«]iQl^a»  bssfMltift* 
oocsiioii,  (»*  on  a  lerel  witii  hb  ihiiio.    Ilisnoltobeoompswd,inrBWishoraM^r» 
to  that  of  Lord  Haidwicke,  in  Bagihsw  v.  BpenQer,  sad  loino  of  hb  lefloctioBt  kid  a 
MTCMtic  allusion.    "  There  are,  and  hare  been  aluaya,''  he  obeeifed,  "fenrya  tC 
a  diflhrent  bent  of  genius,  and  of  diflbrent  oovss  of  edaeatids,  who  haire 
adhere  to  the  strict  letter  of  the  law;  and  Hmy  wJU  tej  Hut  BheOej'a  cms  is 
troUable  authority,  and  they  will  make  a  difEbrence  between  tmsts  and  legsl 
to  the  harassing  of  a  suitor."    Mr.  Justice  Yates,  who  dissented  from  the  ofiiiiiaa  o£ 
his  brethren  in  this  case,  and  in  whose  presence  these  words  were  pronounced,  iame- 
diately  resigned  his  seat  as  a  judge,  and  was  transferred  to  the  C.  B.    He  mUgaA 
says  Junius  (Letter  to  Lord  Mansfield),  because,  "after  years  of  faieilbctaal resiitsBB* 
to  the  pernicious  principles  introduced  by  his  lordship,  and  unilbnnly  supported  ^ 
his  humble  friends  upon  the  bench,  he  determbied  to  quit  a  court  whose  ptwesdhfi 
and  decisions  he  could  neither  assent  to  with  honor,  nor  oppose  with  euoeess.**  M 
all  this  was  monstrous  exaggeration ;  and  that  celebrated  and  atlll  unknown 
was,  in  this  instance,  so  fiir  OTcrcome  by  the  malignity  of  his  temper,  and  the 
ness  of  his  invective,  as  to  be  utterly  regardless  of  truth.    Mr.  Justice  Tates  had  bcci 
associated  with  Lord  Mansfield  on  a  bench  from  January,  1764^  to  Februaiy,  ITU; 
and  with  the  exception  of  this  case  of  Perrin  v.  Blake,  and  the  great  oaae  of  WSm9. 
Taylor,  concerning  copyright,  there  was  no  final  difiS^rence  of  opinion  in  the  oovt  ii 
any  case,  or  upon  any  point  whatsover.    Erery  order,  rule,  judgment,  and  ophuoB, 
until  the  decision  of  the  Utter  case,  in  April,  1769,  had  been  unanimoua.    See  4  Ben* 
2895,  2682.    It  was,  however,  greatiy  to  tiie  credit  of  Judge  Tatea'e  abllitiee  as  a  lav- 
yer,  that  in  both  cf  these  cases  in  which  he  dissented  from  the  decision  of  tiie  K.  &• 
and  on  very  nice  and  debatable  questions,  the  decision  was  reversed  upon  error. 

(6)  2  Burr.  1100. 
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^borate  manner,  and  he  scrutinized  most  of  the  cases.  The  doc- 
trine of  the  court  was,  that  the  rule  in  Shelley's  case  was  to  be 
adhered  to  as  a  rule  of  property,  in  all  cases  literally  within  it ; 
Int  when  circumstances  took  any  case  out  of  the  letter  of  the  rule, 
it  was  to  be  held  subservient  to  the  manifest  intention,  whether  the 
lifflitation  was  created  by  deed  or  will. 

In  the  opinion  of  Afr.  Justice  Blackstone,  in  the  Exchequer 
Cliamber,  upon  the  case  of  Perrin  v.  Blake^  (a)  he  admitted  that 
the  role  in  Shelley's  case  might  be  controlled  by  the  manifest 
iotontion  of  the  testator ;  and  he  has  classified  and  given  a  very 
dear    and  comprehensive   summary  of  tlie  several  cases  which 
Iwve    created  exceptions  to  the  operation  of  the  rule.    He  con- 
Burred  in  principle  with  the  Court  of  K.  B. ;  but  he  held,  that  in 
the    case  before  him,  the  intent  was  not  sufficiently  clear  and 
precise,  and,  therefore,  he  was  for  reversing  the  judgment.    It  was 
krae  that  the  testator  meant  that  his  son  should  only  take  a  life- 
estate  ;  but  it  was  not  certain,  he  said,  that  the  testator  meant  that 
kbe  heirs  of  the  body  should  take  as  purchasers,  and,  consequently, 
the  rule  must  be  left  to  operate.    According  to  this  opinion,  two 
things  must  appear  upon  the  face  of  the  will :  (1.)  That  the  testator 
iD6aut  to  confine  the  first  taker  to  an  estate  for  his  life;   and 
(2.)  that  he  meant  to  effectuate  that  intent  by  some  clear  and  intel- 
ligent expression  of  a  design  to  have  the  heirs  of  his  son  take  by 
purchase,  and  not  by  descent.      This  opinion  has  been  much 
•toired,  as  containing  incontestable  evidence  of  the  skill   and 
talents  of  its  great  author.     But  the  premises  and  the  conclusion 
^  Hot  appear  to  be  very  consistent.     The  argument  admits  that 
^  intention  of  the  testator  will  control  the  rule ;  and  it  would 
•wm  then  naturally  to  follow,  that  when  the  testator  expli- 
citly declared  that  the  son  was  not  to  have  a  *  power  to  sell    *  226 
ttid  dispose  of  the  estate  for  a  longer  time  than  his  life,  and 
^  that  intent  gave  him  a  life-estate,  with  an  intervening  contingent 
ivmainder,  and  then  with  remainder  to  the  heirs  of  his  body,  that 
the  words,  heirs  of  the  body^  were  not  intended  to  operate  to  the 
destruction  of  that  intent,  so  as  to  give  the  son  a  fee  with  tlio 
power  to  sell.     The  presumption  that  those  technical  words  were 
intended  to  be  used  in  a  technical  sense,  was  certainly  rebutted, 
when  diat  technical  sense  would  ine%'itably  destroy  the  testator's 

(a)  Harg.  Law  Tracts,  489. 
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declared  intent,  and  confer  upon  the  son,  by  the  ma^cal  operatioi   1 
of  attraction  and  merger,  an  estate  tail,  which  the  testator  never 
intended. 

The  decision  in  Perrin  v.  BlaJce  has  called  forth  a  series  of 
essays  upon  the  rule  in  Shelley's  case,  which  have  been  distiii- 
guishcd  for  laborious  learning,  great  talents,  and  free  and  libenl 
investigation.     Mr.  Hargrave,  in  his  obiervationB  an  the  nde^  is  t» 
giving  it  a  most  absolute  and  peremptory  obligation.     He  consid- 
ered that  the  rule  was  beyond  the  control  of  intention  when  a  fit 
case  for  its  application  existed.    It  was  a  conclusion  of  law  of 
irresistible  efficacy,  when  the  testator  did  not  use  the  word  "  heirs," 
or  "  heirs  of  the  body,"  in  a  special  or  restrictive  sense,  for  any  piN 
ticular  person  or  persons  who  should  be  the  heir  of  the  tenant  for 
life  at  his  death,  and  in  that  instance,  inaptly  denominated  heir,  and 
when  he  did  not  intend  to  break  in  upon,  and  disturb  the  line  of 
descent  from  the  ancestor,  but  used  the  word  heirs  as  a  nomm 
collectivumy  for  the  whole  line  of  inheritable  blood.     It  is  not,  nor 
ought  to  be,  in  the  power  of  a  grantor  or  testator,  to  prescribe  a 
different  qualification  to  heirs  from  what  the  law  prescribes,  when 
they  are  to  take  in  their  character  of  heirs ;  and  the  nde,  in  its 
wisdom  and  policy,  did  not  intend  to  leave  it  to  the  parties  to 
decide  what  should  be  a  descent,  and  what  should  be  a  purchase. 
The  rule  is  absolute,  (and  this  was  the  doctrine  of  Lord  Thurlow, 
in  Jones  v.  Morgan^  (a)  that  whoever  takes  in  the  character 
*  227    of  heir,  must  take  in  the  *  quality  of  heir.     All  the  efforts  of 
the  party  to  change  the  qualification,  while  he  admits  the 
character  of  heirs,  by  saying  that  they  shall  take  as  purchasers,  or 
otherwise,  are  fruitless,  and  of  no  avail.     The  rule  in  Shelley's 
case,  if  applied  to  real  property,  enlarges  the  estate  for  life  iuto  an 
inheritance,  and  gives  to  the  tenant  for  life  the  capacity  of  a  tenant 
in   fee,  by  which   he   can   defeat  the  entail  or  strict  settlement 
intended  by  the  party.     If  the  rule  be  applied  to  personal  property, 
it  makes  tlie  tenant  for  life  absolute  owner,  instead  of  being* 
mere  usufructuary,  without  any  power  over  the  property  beyond 
the  enjoyment  of  it  for  his  life. 

Mr.  Feanie's  essay  on  the  rule  in  Shelley's  case  is  in  every  view  & 
spirited  and  masterly  production  ;  and  it  is  confessedly  the  ground- 
work of  Mr.  Preston's  complicated  analysis  and  long  and  painful, 


(a)  1  Bro.  C.  C.  206. 


j0C.  UX.]  OF  REAL  PBOPEBTY.  251 

4 

Vui  thorough  discussion  of  tlie  rule,  (a)  All  the  great  property 
kvyers  justly  insist  upon  the  necessity  and  importance  of  stable 
roles ;  and  they  deplore  the  perplexity,  strife,  litigation,  and  dis- 
tien  whicli  result  from  tlie  pursuit  of  loose  and  conjectural  inten- 
tioDs,  brought  forward  to  counteract  the  settled  and  determinate 
QMUiiug  of  technical  expressions.  (()  It  is  now  generally  admitted, 
Ait  the  decision  in  PerHn  v.  BlaJce  was  directly  contrary  to  tlie 
stmm  of  former  authorities  on  the  same  subject ;  and,  in  Mr. 
Auue's  view  of  the  case,  (c)  convenience  and  policy  equally  dic- 
tate au  adherence  to  the  old  and  established  doctrme. 

8moe  the  termination  of  the  case  of  Perrin  v.  Blake,  Lord 
Thurlow  came  out  a  decided  champion  for  the  rule ;  and  he 
held,  in  Jones  y.  Morgan,  (cf)  that  a  devise  to  trustees  *  to    *  228 
itud  seised  to  the  use  of  A.  for  life,  and  after  his  death 
to  the  use  of  the  heirs  male  of  liis  body,  severally,  successively, 
ttd  in  remainder,  created  an  estate  tail  in  A.    This  was  repugnant 
to  the  doctrine  in  Bagshaw  v.  Spencer,  for  here,  as  in  that  case, 
VIS  a  trust  estate.     So,  the  case  of  Hodgson  v.  Ambrose,  (a)  falling 
fiterally  within  tlie  purview  of  that  of  Couhon  v.  Coulson,  received 
from  tlie  K.  B.  the  same  determination ;  and  Mr.  Justice  BuUer 
obeerred,  that  if  tlie  testator  made  use  of  technical  words  only,  the 
oourts  were  boimd  to  understand  them  in  the  legal  sense.    But  if 
b  used  other  words,  manifestly  indicathig  what  his  intention  was, 
tttd  that  he  did  not  mean  what  the  technical  words  imported,  the 
intention  must  prevail,  if  consistent  with  the  rules  of  law.      Tliat 
toalification  applies  only  to  tlie  nature  and  operation  of  the  estate 
^ised,  and  not  to  the  construction  of  the  words.     A  man  is  not 
to  be  permitted  by  will  to  counteract  the  rules  of  law,  and  change 
tte  nature  of  property ;   and,  therefore,  he  cannot  create  a  per- 
P^ty,  or  put  the  freehold  in  abeyance,  or  make  a  chattel  descendi- 
ble to  heirs,  or  destroy  the  power  of  alienation  by  a  tenant  in  fee 
^  in  tail.     In  Doe  v.  Smith,  (6)  Lord  Kenyon  took  a  distinction 

(a)  Mj  objection  to  the  work  of  Mr.  Preston  ia,  that  he  has  analyzed,  and  dirided, 
lad  tnb-diyided  the  subject,  ah^adj  sufficiently  intricate,  until  he  has  involved  it  still 
teeper  in  "  involutions  wild." 

lb)  Mantica,  a  civilian,  wrote  a  learned  treatise,  de  conjecturU  vltimarum  vduntaJhm  ; 
d  Sir  William  Blackstone  hoped  never  to  see  such  a  title  in  the  English  law. 

{e)  Feame  on  Remainders,  223. 
(d)  1  Bro.  C.  C.  206. 

(a)  Doug.  387. 

[b)  7  Term  Rep.  681. 
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between  a  general  and  secondary  intention  in  a  will,  and  he  ImU, 
that  the  latter  must  give  way  when  they  interfered.  If,  tlierefom, 
the  testator  intended  that  the  first  taker  should  take  only  an  estate 
for  life,  and  that  his  issue  should  take  as  purchasers,  yet,  if  k 
intended  that  tlie  estate  should  descend  in  the  line  of  hereditv] 
succession,  the  general  intent  prevails,  and  the  word  "  issue"  is  t 
word  of  limitation.  To  conclude :  the  rule  in  Shelley's  case  rar 
vivcd  all  the  rude  assaults  which  it  received  in  the  controTer^ 
under  Perrin  v.  Blake ;  and  it  has  continued  down  to  tlie  presen 
time  in  full  vigor,  with  commanding  authority,  and  with  its  root 
struck  immovably  deep  in  the  foundations  of  tlie  English  law.    AI 

the  modern  cases  contain  one  uniform  language,  and  dedan 
*  229    that  the  words,  'heir%  of  the  hodyy  *  whether  in  deeds  or  wilb 

are  construed  as  words  of  limitation,  unless  it  clearly  anc 
unequivocally  appears,  that  they  were  used  to  designate  certaii 
individuals  answering  the  description  of  heirs  at  tlie  death  of  & 
party,  (a) 

The  rule  in  Shelley's  case  has  been  received  and  adopted  in  fti< 
United  States,  as  part  of  tlie  system  of  the  common  law.*    In 
South  Carolina  the  rule  was  early  acknowledged ;  (()  and,  ia  < 
recent  case,  after  a  long  controversy  and  conflicting  decisions,  the 
Court  of  Appeals,  upon  great  consideration,  decided  a  case  iipoo 
the  basis  of  the  authority  of  the  rule  in  Shelley's  case,  (c)    Iiis 


(a)  Doe  V.  Colyear,  11  East,  548.  Doe  v.  Jesson,  2  Bligh,  2.  Doe  r.  Hirref,  * 
Barn.  &  Cress.  610.  But  dow,  by  the  statute  of  3  &  4  Wm.  IV.  c.  106,  it  is  dedirei 
that  wlien  laiuis  are  devised  to  the  heir,  he  takes  as  devisee  and  not  by  descent;  lod' 
limitation  by  deed  to  the  grantor  or  his  heirs  creates  a  new  estate  by  purchase.  And 
wlicn  any  jKirson  takes  by  purchase  or  will,  under  a  limitation  to  tlie  heirs  or  the  hein 
of  the  body  of  tlie  ancestor,  the  descent  is  to  be  traced  as  if  such  ancestor  hid  bea 
tlie  purchaser. 

(h)  Dott  r.  Cunnington,  1  Bay,  453. 

(c)  Carr  r.  Porter,  1  M'Cord,  Ch.  60.  Since  the  third  edition  of  these  coraBW- 
taries,  the  rule  in  Shelley's  case  has  been  declared  to  be  the  law  of  the  land  inth* 
state  of  Tennesse,  in  the  case  of  Polk  v.  Faris,  9  Yerger,  209,  after  a  profound.  iWf. 
and  spirited  discussion  in  the  Supreme  Court  of  that  state.  It  was  decUred,  by  Jn-l? 
Keeso,  to  be  a  settled  principle  of  the  common  law ;  and,  that  whatever  might  la^ 
been  the  original  policy  of  the  rule,  it  was,  as  a  rule  of  property,  not  inconsistent  witSi 


1  The  rule  prevails  in   Maryland.    Simpers*  Lessee  r.  Simpers,  15  Md.  160;  ia  Rhf^ 
Island,  Cooper  r.  C(K>per,  6  R.  I.  201.     In  New  Hampshire,  the  rule  is  abolished  in  esses  vl»m 
the  devise  is  expressly  to  the  ancestor  for  life,  and  then  to  his  issue  or  heirs.    Denwtl  r. 
Demiett,  40  X.  llamp.  498. 
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ttipmed  to  be  tlie  rule  in  Nortli  Carolina,  both  in  respect  to  lands 

lad  diattels,^  though  it  was  properly  admitted  not  to  operate 

H^iere  the  estate  limited  to  the  ancestor,  and  the  estate  limited  to 

tiiB  heirs  of  his  body  were  of  different  natures  and  could  not 

unite;  as  if  the  first  limitation  was  of  a  trust  estate,  and  the 

Mbeequent  limitation  passed  the  real  estate,  the  remainder  over 

wold  go  to  the  persons  designated,  in  the  character  of  pur 

^kiaeis.  (d)    The  rule  was  also  fully  admitted  as  a  binding  author- 

Dfin  Virginia,  in  the  case  of  JRot/  v.  Gamettj  («)  ^  though  it  was 

^wed  to  be  under  the  control  of  the  testator's  intention ;  and  in 

IbrjUnd  it  has  received  the  clearest  elucidation,  and  the  most 

vnqaalified  support.     In  Home  v.  Lyeth^  (/)  the  rule,  under  all 

ill  modifications  and  exceptions,  was  learnedly  and   accurately 

«qx)unded.    In  that  case,  a  devise  of  a  term  for  ninety-nine  years 

to  A.,  during  her  natural  life,  and,  after  her  death,  to  her  heirs, 

VM  held  to  pass  to  A.  the  entire  interest  in  the  term.    It  was 

admitted  by  Ch.  J.  Dorsey,  that  if  it  had  been  a  devise  of  an 

tUtate  of  inheritance,  the  remainder  would  have  been  immediately 

liecuted  in  the  ancestor,  and  he  would  have  been  seised  of  an 

ftrtate  in  fee.    The  word  "  heirs,"  when  used  alone,  without  explana- 

tioD,  is  always  a  word  of  limitation,  and  not  of  purchase,  and  no 

presumed  intention  will  control  its  legal  operation.    Even  super- 


te  genius  of  our  institatioiis,  or  with  the  liberal  and  commercial  spirit  of  the  age.  It 
ctoed  the  disposition  to  lock  up  property  and  render  it  inalienable.  The  rule  was 
'ODiidered  as  equally  applicable  to  deeds  and  wills  of  personal  property,  and  on  the 
*4sowledged  principle  that  where  the  words  would  create  an  estate  tail  in  real  prop- 
yl they  would  vest  the  entire  and  absolute  property  in  chattels. 

[i\  Payne  v.  Sale,  2  Dev.  &  Batt.  Eq.  466.  Davidson  v.  Davidson,  1  Hawks.  163. 
^  \tf  statute  in  North  Carolina  of  1827,  dying  without  issue  is  declared  to  mean  issue 
'Mug  at  the  death  of  the  first  taker.  The  common-law  rule  previously  prevailed,  for 
^  Swiin  V.  Rosqoe,  3  Iredell,  200,  it  was  held,  that  in  a  will  of  personal  property  to  A. 
^  Uie,  and  if  he  should  die  leaving  Uwflil  heirs  of  his  body,  to  be  equiUly  divided 
Wtveen  them,  it  was  a  limitation  for  life  to  A.,  with  remainder  to  his  children  as  ten* 
tUi  in  common.    See,  also.  Ibid.  136. 

[t]  2  Wash.  9. 

\J)  4  Harr.  &  Johns.  481. 


>  Kiser  v,  Kiser,  2  Jones  Eq.  (N.  C.)  28.    Hodges  v.  Little,  7  Jones  (Law),  146. 

*  Where  a  bequest  was  to  two,  to  be  held  by  them  daring  their  natural  lives  and  no  longer, 
id  then  to  be  equally  divided  between  the  heirs  "  lawfully  begotten,"  it  was  hold,  that  the 
jfds  were  not  sufficient  to  take  the  case  oat  of  the  operation  of  the  rule  in  Shelley's  case. 
>ore  V.  Brooks,  12  Gratt  (Va.)  185. 

TOL.  IT.  22 
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added  words  of  limitation,  engrafted  on  the  first  linutation,  irodd 

not  alter  the  rule,  unless  they  went  to  alter,  abridge,  or  qualify  Ae 

words,  and  to  establish  a  new  succession,  inconsistent  widi 

*  230    the  descent  pointed  out  by  the  first  words,  so  as  *  to  mate 

the  next  heir  the  termintM  or  stock,  by  reference  to  whom 
the  future  succession  was  to  be  regulated,  (a)     To  change  tin 
term  into  a  word  of  purchase,  the  heirs  must  not  be  able  to  tab 
as  heirs,  by  reason  of  a  distributive  direction  incompatible  wiA 
tlie  ordinary  course  of  descent,  or  the  limitation  must  be  directol 
to  the  then  presumptive  heirs  of  the  person  on  whom  the  estate  fir 
life  is  limited.    This  correct  view  of  the  rule  of  law  admitted  tb 
acknowledged  exceptions  to  the  rule  in  the  case  of  limitations  id 
marriage  articles,  and  of  executory  trusts,  and  also  where  lb 
ancestor  takes  a  trust  or  equitable  estate,  and  the  heir  the  I^ 
estate,  or  an  executed  use ;  and,  assuming  the  rule  to  have  ha 
introduced  on  feudal  principles,  "  yet,  to  disregard  rules  of  inta^ 
pretation  sanctioned  by  a  succession  of  ages,  and  by  the  dedskns 
of  the  most  enlightened  judges,  imder  pretence  that  the  reason  of 
the  rule  no  longer  exists,  or  that  the  rule  itself  is  unreasooalile, 
would  not  only  prostrate  the  great  landmarks  of  property,  but  fwH 
introduce  a  latitude  of  construction,  boundless  in  its  range  vA 
pernicious  in  its  consequences." 

It  was  further  declared  in  the   same  case,  that  the  rule  in 
Shelley's  case   applied  to  leasehold  estates,  as  well  as  to  estates 
of  inheritance ;   and  that  in  the  bequest  of  chattels,  a  gilt  to  A. 
for  life,  with  remainder  to  his  heirs,  or  to  the  heirs  of  his  body, 
would  carry  the  entire  interest.     The  word  "  issue,"  in  grants, was 
exclusively  a  word  of  purchase ;   and  in  devises  of  real  estate  it 
often  means  children,  and  is  then  a  word  of  purchase,  thou^  it 
may  be  used  either  as  a  word  of  limitation  or  of  purchase.    After- 
wards, in  lA/les  V.  Digge^  (h)  the  rule  was  recognized  as  equallj 
applicable  to  limitations  in  wills,  and  conveyances  by  deed;  and  a 
case  was  withdrawn  from  its  operation  on  the  acknowledged  excep- 
tion, in  the  instance  where  the  testator  shows  a  manifest  intent  to 
give  the  first  taker  only  an  estate  for  life,  by  using  supe^ 

*  231    added  words  of  explanation  and  limitation,  *  in  the  selection 

of  sons  of  the  first  taker  in  succession,  and  the  heirs  of 


(a)   Vide  supra^  p.  221,  note  c. 
\h)  6  Harr.  &  Johns.  864. 
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idr  bodies  successivelj,  and  making  those  sons  evidently  the  stock 
'  a  new  line  of  descent. 

In  Pennsylvania,  in  the  case  of  Jame^%  claims  (a)  the  rule  was 
icognized  in  a  decided  manner ;  and  the  word  issuey  in  a  case  of  a 
mse  of  an  estate  of  inheritance  to  A.  for  life,  remainder  to  his 
kWful  issue,  was  held  to  be  a  word  of  limitation,  and  that  A. 
msequentlj  took  an  estate  tail.^  Afterwards,  in  Findlay  v.  Rid- 
le,  (5)  there  was  a  devise  to  A.  for  life,  and  if  he  died,  leaving 
Kwful  issue,  to  his  heirs  as  tenants  in  conunon,  and  their  respective 
keirs  and  assigns ;  and  the  court,  under  the  circumstances,  in 
krfherance  of  the  intent,  held  the  words  of  limitation  to  be  words 
of  purchase,  and  that  A.  took  only  an  estate  for  life,  with  a  contin- 
ent remainder  to  his  heirs.  The  English  doctrine  on  the  subject 
of  ShcUey's  rule,  with  all  its  refinements  and  distinctions,  was  fully 
idmitted,  but  with  an  evident  leaning  towards  the  doctrine  of  the 
K.  B.  in  Perrin  v.  Blake,  in  favor  of  the  manifest  intent  of  the  tes- 
tator. The  English  rule  was  entirely  recognized,  in  .Connecticut, 
in  the  case  of  Bishop  v.  Selleck.  (c)  This  was  in  1804,  but  the 
nle  has  since  been  abrogated  by  statute ;  (cf)  and,  in  Massachu- 
•Btts,  by  statute,  in  the  year  1791,  the  rule  was  abolished,  as  to 
drills,  by  a  provision  declaring,  that  "  a  devise  to  a  person  for  life, 
tod  after  his  death  to  his  children,  or  heirs,  or  right  heirs,  in  fee, 
Bludl  vest  an  estate  for  life  only  in  such  devisee,  and  a  remainder 
Bi  fee  in  his  children."  The  rule  has  also,  in  the  subsequent 
''^vision  of  their  statutes,  been  dispensed  with  as  to  deeds,  (e) 


,   (a)  1  Dallas,  47.    S.  P.  7  Watts  &  Serg.  296. 

(h)  8  Binnej,  139.  The  rule  in  Shellej's  case  is  declared  to  be  the  rule  in  Ohio,  6 
fi»mm.  465,  MTeely  v.  Moore.  King's  Heirs  v.  King's  Adm'r,  12  Ohio,  890.  But  by 
i^te  the  rule  is  not  now  applicable  in  Ohio  to  wills  taking  effect  since  1840,  though 
^  aO  other  respects  it  is  a  rule  of  property.    12  Ohio,  471. 

(c)  1  Day,  299. 

(d)  6  Conn.  100.  Statutes  of  Connecticut,  1821,  p.  801.  Ibid.  1838,  p.  889.  The 
l^Qonecticut  statute  declares,  that  all  grants  or  devises  of  an  estate  in  lands,  to  any 
Wfson  for  life,  and  then  to  his  heirs,  shall  be  only  an  estate  for  life  in  the  g^rantee  or 
iensee. 

(e)  In  New  Jersey,  by  the  statute  of  1820,  in  the  case  of  a  devise  to  A.  for  life, 
ith  remainder  to  his  heirs,  or  to  the  heirs  of  his  body,  the  life-estate  is  good,  but  after 


1  In  Chew*8  Appeal,  87  Penn.  St  28,  it  was  held,  that  a  devise  to  one  for  life,  with  remain- 
r  tc  his  **  children,  their  heirs,  executors,  and  administrators,  as  tenants  in  common,"  created 
}j  a  life-efftate  in  the  first  taker,  the  remainder-men  taking  as  purchasers.  See,  also, 
tthrie*s  Appeal,  87  Penn.  St  9. 
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In  New  York,  the  rule,  according  to  the  English  view  of  i^ 
was  considered,  in  the  case  of  Brant  v.  Qelstan,  (/)  to  be 
*  232    *  of  binding  authority ;  and  so  it  continued  to  be  until  the 
revisers  lately  recommended  its  abolition,  as  being  a  rule 
^'purely  arbitrary  and  technical,"  and  calculated  to  defeat  the 
intentions  of  those  who  are  ignorant  of  technical  language,  (a) 
The  New  York  Revised  Statutes  (6)  have  accordingly  declared, 
that, ''  where  a  remainder  shall  be  limited  to  the  heirs,  or  Lein 
of  the  body  of  a  person,  to  whom  a  life-estate  in  tlie  same  premises 
shall  be  given,  the  persons  who,  on  the  termination  of  the  life- 
estate,  shall  be  the  heirs,  or  heirs  of  the  body  of  such  teuaut  for 
life,  shall  be  entitled  to  take  as  purchasers,  by  virtue  of  the 
remainder  so  limited  to  them."  ^    The  abolition  of  the  rule  applies 
equally  to  deeds  and  wills ;  and  in  its  practical  operation  it  ^ill,in 
cases  where  the  rule  would  otherwise  have  applied,  change  estates 
in  fee  into  contingent  remainders.    It  sacrifices  the  paramount 
intention  in  all  cases,  and  makes  the  heirs  instead  of  the  ancest(V 
the  stirps  or  terminus  from  which  the  posterity  of  heirs  is  to  be 
adduced.    It  will  tie  up  property  from  alienation  during  the  life* 
time  of  tlie  first  taker,  and  the  minority  of  his  heirs.     But  this,  it 
may  perliaps  be  presumed,  was  the  actual  intention  of  the  partj, 
in  every  case  in  which  he  creates  an  express  estate  for  life  in  the 
first  taker,  for  otherwise  he  would  not  have  so  limited  it.    It  is 
just  to  allow  individuals  the  liberty  to  make  strict  settlements  of 


its  determination,  the  lands  go  to  the  children  or  heirs  of  such  devisee  as  teniDti  is 
common,  in  fee.  New  Jersey  Revised  Laws,  174.  Elmer's  Digest,  130.  The  Mm* 
chusetts  Revised  Statutes  of  1836  adopted  the  same  rule,  and  applied  it  equilljts 
lands  so  given  by  deed  or  wiU.^ 

t/')  2  Johns.  Cu8.  384. 

(a)  In  Kinj^'sland  v.  Rapelye,  decided  by  the  vice-chancellor,  in  the  city  ofXe» 
York  (1834),  and  in  Schoonmaker  v.  Shelley,  decided  in  the  New  York  Circuit  Cotrt 
for  the  second  circuit,  in  1841,  upon  wills  made  prior  to  the  operation  of  the  revi*^ 
statutes,  the  rule  in  Shelley's  case  was  recognized,  and  strictly  applied  and  cnfbrce^i* 
3  Edw.  Ch.  1.  The  words  latv/ul  issue  held  to  have  as  extensive  a  significadoD  u 
heirs  of  the  body. 

(6)  Vol.  i.  725,  sec.  28. 


2  The  rule  in  Shelley's  case  is  declared  not  to  be  in  force  in  Kentucky.    William**  «• 
Williumsou,  18  B.  Mou.  (Ken.)  829.    The  rule  has  not  been  abolished  in  Missin^^ippi.  f»  t&r  <i 
personal  property  is  conccniud,  though  it  would  appear  to  be  abolished  as  re;«pects  real  pn«i*rty» 
Hampton  v.  leather,  30  Miss.  (1  George)  193. 

1  Such  is  now  the  statute  law  of  Virginia.    Rev.  Stat.  1849,  tit.  38,  ch.  116,  sec.  11. 
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IT  property  in  their  own  discretion,  provided  there  be  nothing  in 
h  dispositions  of  it  aflFectiug  the  rights  of  others,  nor  incon- 
»nt  with  public  policy,  or  the  settled  principles  of  law.  But 
B  liberty  of  modifying  at  pleasure  the  transmission  of  property, 
in  many  respects  controlled,  as  in  the  instance  of  a  devise  to  a 
irity,  or  to  aliens,  or  as  to  the  creation  of  estates  tail ;  and  the 
le  in  Shelley's  case  only  operated  as  a  check  of  the  same  kind, 
d  to  a  very  moderate  degree.  Under  the  existence  of  the  rule, 
ad  might  be  bound  up  from  circulation  for  a  life,  and  twenty-one 
mn  afterwards,  only  the  settler  was  required  to  use  a  little  more 
qdicitness  of  intention,  and  a  more  specific  provision.  The  aboli- 
OQ  of  the  rule  facilitates  such  settlements,  though  it  does  not 
darge  the  individual  capacity  to  make  them ;  and  it  is  a 
nsstion  for  *  experience  to  decide,  whether  tliis  attainable  *  233 
dvantage  will  overbalance  the  inconvenience  of  increasing 
rttere  upon  alienation,  and  shaking  confidence  in  law,  by  such  an 
atire  and  complete  renunciation  of  a  settled  rule  of  property, 
lemorable  for  its  antiquity  and  for  the  patient  cultivation  and 
isdpline  which  it  has  received,  (a) 

V.  Of  the  particular  estate.  « 

There  must  be  a  particular  estate  to  precede  a  remainder,  for 

necessarily  implies  that  a  part  of  the  estate  has  been  already 


(a)  The  juridical  scholar,  on  whom  his  great  master,  Coke,  has  bestowed  some 
rtion  of  the  "  gladsome  light  of  jurisprudence,"  will  scarcely  be  able  to  withhold  an 
rohiotary  sigh,  as  he  casts  a  retrospective  glance  over  the  piles  of  learning  devoted 
destmction  hy  an  edict  as  sweeping  and  unrelenting  as  the  torch  of  Omar.  He 
att  Ind  adieu  forever  to  the  renowned  discussions  in  Shelley's  case,  which  were  so 
faement  and  so  protracted  as  to  rouse  the  sceptre  of  the  haughty  Elizabeth.  He  may 
iMlly  take  leave  of  tlie  multiplied  specimens  of  profound  logic,  skilful  criticism,  and 
Bned  distinctions,  which  pervade  the  varied  cases  in  law  and  equity,  ftx)m  those  of 
KUey  and  Archer,  down  to  the  direct  collision  between  the  courts  of  law  and  equity, 
the  time  of  Lord  Hardwicke.  He  will  have  no  more  concern  with  the  powerful 
d  animated  discussions  in  Perrin  v.  Blake,  which  awakened  all  that  was  noble  and 
mtriooB  in  talent  and  endowment,  through  every  precinct  of  Westminster  Hall, 
e  will  have  occasion  no  longer,  in  pursuit  of  the  learning  of  that  case,  to  tread  the 
itr  and  bright  paths  illuminated  by  Sir  William  Blackstone's  illustrations,  or  to 
idy  and  admire  the  spirited  and  ingenious  dissertation  of  Ilargrave,  the  comprehen- 
ft  and  profound  disquisition  of  Feame,  the  acute  and  analytical  essay  of  Preston, 
i  Dcat  and  orderly  abridgment  of  Cruise,  and  tlie  severe  and  piercing  criticisms  of 
eve.  Wliat  I  have,  therefore,  written  on  tliis  subject,  may  be  considered,  so  fiir 
my  native  state  is  concerned,  as  a  humble  monument  to  the  memory  of  departed 
rning. 

22* 
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carved  out  of  it,  and  vested  in  immediate  possession  in  some  oA 
person.    The  particular  estate  must  be  valid  in  law,  and  formed 

the  same  time,  and  by  the  same  instrument  with  the  renu 
*  234    der.  (b)    The  latter  cannot  *  be  created  for  a  future  ti 

without  an  intervening  estate  to  support  it.  K  it  be 
estate  of  freehold,  it  must  take  effect  presently,  either  in  posses 
or  remainder;  for  at  conmion  law,  no  estate  of  freehold  oc 
pass  without  livery  of  seisin,  which  must  operate  either  im 
diately,  or  not  at  all.  ^^  If  a  man,"  said  Lord  Coke,  (a)  *^  mak 
lease  for  life,  to  begin  at  a  day  to  come,  he  cannot  make  pra 
livery  to  a  future  estate,  and,  therefore,  in  that  case,  notl 
passeth."  Tliough  a  term  for  years  may  be  granted  to  commc 
in  futuroj  an  estate  of  freehold,  limited  on  such  future  intei 
would  be  void.  When,  therefore,  a  freehold  remainder  is  inteo 
to  be  created  and  vested,  it  is  necessary  to  create  a  previous  j 
ticular  estate  to  subsist  in  the  mean  time,  and  to  deliver  immed 
possession  of  it,  which  is  construed  to  be  giving  possession  als( 
him  in  remainder,  since  the  particular  estate,  and  the  remainc 
constitute  one  and  the  same  estate  in  law.  The  remainder^mai 
seised  of  his  remainder  at  the  same  time  that  the  tenant  (^d 
particular  estate  is  possessed  of  his  estate.  (()  It  was  necesniji 
make  livery  of  seisin  on  the  particular  estate,  even  though  fti 
particular  estate  was  a  chattel  interest,  as  a  term  for  years,  pronto 
a  freehold  vested  remainder  was  to  be  created.  In  no  other  nj 
could  a  freehold  in  remainder  be  created  at  common  law.  It  oooH 
not  be  made  directly  to  the  person  in  remainder  without  destroying 
the  estate  of  the  lessee  for  years ;  and  livery  to  the  particalir 
tenant  enures  to  the  benefit  of  the  remainder-man,  as  the  p*^ 
ticular   estate    and   the   remainder   are   but  one   estate,  (e)  ^ 


(h)  Plowd.  25,  a.    Doctor  and  Student,  dial.  2,  c.  20.    Moor  v.  Parker,  4  Moifl^ 

(a)  Barwick's  case,  6  Co.  94,  b. 

(6)  2  Blacks.  Coram.  166. 

(c)  Litt.  Kcc.  60.  Co.  Litt.  Ibid.  Co.  Litt  217,  a.  Plowd.  26.  The  refin«««* 
anciently  adopted  upon  this  rule  were  very  subtle  and  technical.  Thus,  to  n«  *• 
illustrations  made  by  one  of  tlie  sergeants  in  the  case  from  Plowden,  if  a  kiK  ^ 
made  to  A.  for  years,  and  the  lessor  afterwards  confirms  the  estate  for  yesfli** 
remainder  over  in  fee,  the  remainder  is  void,  because  the  estate  for  years  wm  af0^ 
before,  and  not  at  the  time  of  the  confirmation  and  the  remainder.  And  if  the  !«■■ 
disseise  his  tenant  for  life,  and  then  grant  him  a  new  lease,  with  remainder  orer  in H 
the  remainder  is  void,  because  the  tenant  for  life  ia  remitted  to  his  first  estate.  So 
if  the  heir  endows  the  widow  with  remainder  over  in  fee,  the  remainder  if  ^ 
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O0W8,  from  these  principles,  that  an  estate  *  at  will  cannot  *  285 
qiport  a  remainder ;  for,  livery  to  the  tenant  at  will,  and 
M  limitation  over,  would  either  of  them  determine  the  will,  (a) 
If  the  particular  estate  be  void  in  its  creation,  or  be  defeated 
lerwards,  the  remainder,  created  by  a  conveyance  at  common 
nr^and  resting  upon  the  same  title,  will  be  defeated  also,  as  being, 
I  tach  a  case,  a  freehold  conmiencing  in  ftUuro.  The  person  in 
mainder  cannot  take  advantage  of  conditions  annexed  to  the 
needing  estate.  If,  therefore,  an  estate  for  life  be  upon  condition, 
■d  the  grantor  enters  for  breach  of  the  condition,  and  avoids  the 
■We,  the  remainder  over,  as  we  have  already  seen,  (b)  will  be 
Unted,  because  the  entry  defeats  the  livery  made  to  the  first 
Mne  or  feoffee  on  the  creation  of  the  original  estate,  and  the 
potttor  is  in  of  his  old  estate,  (c)  But  if  a  vested  remainder  rests 
ipm  good  title,  and  not  upon  the  defeasible  title  of  the  particular 
Me,  it  will  remain,  though  the  particular  estate  be  defeated ;  as 
t  the  case  put  by  Coke,  of  a  lease  to  an  infant  for  life,  remainder 
)i)  B.  in  fee ;  though  the  infant  disagrees  to  the  estate  for  life 
ihen  he  comes  of  age,  yet  the  remainder  shall  stand ;  for  it 
U^not  depend  upon  the  same  title  with  the  particular  *236 
Me,  and  it  was  once  vested  by  a  good  .title,  (a)  In  Doe  v. 
iniantj  (6)  Lord  Thurlow  declared  the  old  rule  of  law  to  be,  that 
pkere  there  was  a  particular  estate  created,  with  a  remainder  over, 
Md  the  first  estate  is  void,  as  if  made  to  a  person  incapable  of 
Udng,  the  remainder-man  will  take  immediately,  as  if  it  were  an 
Biginal  estate.^    The  observation  can  only  be  correct  as  to  uses 


lO^h  lireiy  of  feisin  be  made  to  the  widow,  because  the  dower  has  rdatian  back  to 
It  death  of  the  husband,  and  therefore  the  remainder  was  not  coeval  with  it  in  point 
f  time.  To  destroy  an  estate  hy  the  operation  of  such  legal  fictions,  is  rery  unrea- 
iible  and  absurd.    It  is  actually  reversing  the  maxim,  that  in  fictione  juris  semper 


(a)  Bacon's  Abr.  Tit  Remainder  and  Reversion,  G.    This  head  of  Gwillim's  Bacon 
H  taken  from  a  MS.  treatise,  by  Lord  Ch.  B.  Gilbert,  Aimished  by  Mr.  Hargrave. 
(6)  Supra,  p.  127. 

|c)  Wm.  Jones,  58.    Co.  Litt  298,  a.    1  Rol.  Abr.  474,  P. 
(a)  Co.  LItt  2d8,  a. 
{h)  8  Bro.  C.  C.  898. 


'  If  tlus  estate  ibr  liib  is  not  accepted,  the  remainder-men  have  the  right  of  possession,  and 
iksfai  of  the  testator  have  no  such  right,  even  daring  the  lift  of  the  first  devisee.  Teaton 
tobots,  8  Foster,  459. 
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iand  devises,  for,  in  conTejranoee  at  oommcni  law,  and  not  to  va^ 
the  rule  is  clearly  otherwise ;  and  it  is  lepognant  to  the  gcaeal 
principle,  that  a  remainder  cannot  be  created  witlumt  a  partiedtf 
estate  to  precede  it  in  its  creation.    The  role  is  wdl  estabHsiielk 
the  old  law,  that  if  the  particular  estate  be  void  in  its  inception,  fii 
remainder  limited  upon  it  is  void  also,  (e)     In  die  case  cf  t 
grant  for  life  to  a  person  incapable  of  taking,  or  to  a  person  nolb 
rmrum naturaj  with  remainder  orer,  the  remainder  is  not  good,ftr 
there  is  no  particular  estate  to  support  it.  (d)    lliougfa,  in  vll 
and  conTcyances  to  uses,  the  remainder  may  be  good,  noiwifliBUit 
ing  the  particular  estate  be  Toid,  yet  in  fiiture  usee  andezeentix 
devises,  if  one  class  of  limitations  be  void,  the  limitaticMis  ofvffi 
be  void  for  tiie  same  reason. 

K  the  estate  in  remainder  be  limited  in  oontingenqr,  ni 
amounts  to  a  freehold,  a  vested  freehold  must  preoede  it,  andfM 
at  the  same  time  out  of  the  grantor,  (s)*    This  rule  holds  eqcslr  * 
in  tiie  limitation  of  uses,  and  in  estates  executed  in  possesBUBi 
common  law.    Thus,  in  the  case  of  a  devise  to  B.  for  fifty  jfunii 

he  should  so  long  live,  remainder  to  the  brirs  of  Usbo^- 
*  237   the  remainder  was  held  *  void  for  the  want  of  a  freduUii 

support  it.  (a)  But  if  the  remainder  had  been  to  tnM 
during  the  life  of  B.,  remainder  to  the  heirs  of  his  body,  in  Art 
case  the  contingent  remainder  has  been  good,  because  preceded  If 
a  vested  freehold  remainder  to  the  trustees,  (h)  The  reason  rfds 
rule  requiring  a  contingent  remainder  to  be  supported  by  a  ft09> 
hold,  was,  that  the  freehold  should  not  be  in  abeyance,  and  tW 
there  should  be  always  a  visible  tenant  pf  the  freehold,  who  loi^ 
be   made  tenant  to   the  prcecipe^  and   answer  for  the  serriooi 


(c)  Plowd.  85,  a.    Dyer,  140,  b. 

(d)  Sergeant  Rolle  cites  for  this  9  Hen.  VI.  24,  b,  and  he  raises  the  true  dail6tM 
in  this  respect  between  a  grant  and  a  derise.  2  Rol.  Abr.  415,  C.  The  ssms  eflB* 
pies,  by  way  of  illustration,  taken  by  Rolle  from  9  Hen.  VL,  are  rdied  on  in  Fl0>M 
S5,  a,  414,  a,  and  in  Comyn's  Dig.  tit.  Estate,  b,  14,  in  support  of  the  same  mfe 

(e)  Co.  Litt  217,  a.    1  Ck>.  180, 184,  b. 
(a)  Goodright  v,  Cornish,  1  Salk.  226. 
(6)  EUie  r.  Osborne,  2  Vom.  754. 


*  This  doctrine  is  abrogated  by  statute  in  New  Toik.  A  freehold  estate  msybe  cnM* 
commence  infuiurOf  without  a  precedent  freehold,  and  a  vested  or  oontingeot  nosiada  *9 
be  limited  on  a  term  tor  yens.    1  Bey.  Stat  1880, 7tL 


•    UX.]  OF  REAL  PBOPEBTT.  261 

aired,  (^e)  It  does  not  apply  to  contingent  interests  for  years, 
they  were  considered,  in  the  case  of  Corbet  v.  Stanej  (d)  to  be 
rely  executory  contracts.  It  will  be  sufficient  if  a  right  of 
xy  exists  in  the  rightful  tenant  of  the  particular  estate,  when 
t  contingent  remainder  Tests.  The  contingent  remainder  is  not 
itroyed,  though  there  be  no  actual  seisin ;  for  though  a  mere 
;ht  of  action  will  not,  yet  a  right  of  entry  will  support  a  contin- 
at  remainder.  Lord  Holt,  in  Thompson  v.  Leach,  (e)  illustrates 
9  distinction  by  saying,  that  if  there  be  a  tenant  for  life  with  a 
atingent  remainder  over,  and  he  be  disseised,  the  whole  estate  is 
vested,  but  the  right  of  entry  remaining  in  the  tenant  will  sup- 
)rt  the  remainder ;  whereas,  if,  during  the  disseisin,  the  contin- 
mt  remainder  expectant  upon  the  life-estate  does  not  vest  before 
ve  years  after  a  descent  cast,  the  remainder  is  gone  forever,  for 
be  right  of  entry  is  turned  into  a  right  of  action.  (/) 

VL  Cf  remainders  limited  hy  way  of  use. 

Bemainders  may  be  limited  by  way  of  use,  as  well  as  by  com- 
Mthw  conveyances ;  but  the  operation  which  the  statute  of  uses 
1 27  Hen.  VUI.  had  upon  contingent  uses,  was  formerly  a 
Mtter  of  great  and  protracted  discussion.  *  The  history  *  288 
{ the  judicial  controversy  on  this  subject  is  a  great  curi- 
1%;  and  though  we  have  not  much  practical  concern  with  it  in 
)m  United  States,  it  will  well  reward  a  few  moments'  attention 
if  tbe  diligent  and  inquisitive  student,  who  desires  to  understand  the 
vogress,  mutations,  and  genius  of  the  very  complicated  machinery 
i  the  English  law  of  real  estates. 

Before  the  statute  of  uses,  the  feoffees  to  uses  were  seised  of  the 
^  estate ;  and  if  they  were  disseised,  no  use  could  be  executed 
mtil,  by  their  entry,  they  had  regained  their  seisin,  for  the 
tatute  only  executed  those  uses  which  had  a  seisin  to  support 
fern,  (a)  After  the  statute  of  uses,  there  was  great  difficulty 
>  ascertain  where  the  estate,  which  was  to  support  the  contingent 


{e)  Lord  Mansfield,  in  1  Burr.  107. 

(rf)  T.  Raym.  140. 

(e)  12  Mod.  174. 

(/)  In  Biisflissippi,  the  role  of  the  common  law,  that  an  estate  of  freehold  cannot 

made  hy  deed  to  commence  in  fatuiv,  is  abrogated.    Reyised  Code  of  1824,  p.  459. 

(a)  Delamere  v.  Barnard,  Plowd.  S46. 
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uses,  resided.  Some  held,  that  ffae  eetete  was  TOited  in  flie  U 
cestui  que  uee^  subject  to  the  uses  whioh  should  be  exeenftBd  OQkrf 
his  seisin;  but  this  ophiion  was  nntenaUe,  for  a  use  eouUvl 
arise  out  of  a  use.  It  was  again  hdd,  that  llie  sdsin  to  sone  l» 
tingent  uses  was  in  nuMue^  or  iaeueioiia  UgU^  at  bad  no  siilal» 
tial  residence  anywhere;  and  the  eonchuion  attadied  to  Art 
opinions  was,  that  contingent  uses  oould  not  be  faaarred  bf  any  ill 
ivhatever.  Others  were  of  opinion,  fliat  so  much  of  ths  iakni 
tance  as  was  limited  to  the  contingent  uses,  remained  adMlf 
irested  in  the  feoffees  until  the  uses  arose.  Bat  the  pnraft| 
doctrine  was,  that  there  remained  no  acttud  estatey  and  od|fi 
possibilily  of  seisin,  or  a  eemtiOa  June  in  the  feoflboa,  or  roiasitt 
uses,  to  serve  the  contingent  uses  as  they  aioae.  (ti)  Tim  dodii 
of  ecintitta  jurie,  Mr.  Sugden  says,  was  first  started  in  BnA 
eaeey(e)  in  16  EEz.;  and  the  judges  had  great  difltoolties  in  setfNt 
the  construction  of  contingent  uses.  One  opinion  was,  Aat  tbeht 
fees  had  a  feensample  determinaUe,  to  eohtinue  until  die  fhtunai 

arose,  and  that  they  were  not  digested  of  tlie  whole  iaiati 
*289   unta  the  execution  *  of  all  the  uses  limited  upon  Ihslif' 

ment ;  but  a  sufficient  portion  of  the  IbMunple  to  sensA^ 
contingent  uses  remained  rested  in  tiie  iboflEbee.  It  was  dsohHl 
that  the  estate  in  the  interim,  resulted  to  the  feoflfor.  A  mqoit^ 
of  the  court  agreed,  that  the  statute  dirested  the  feoffees  of  sD  to 
estate  when  the  contingency  arose  by  a  person  being  m  em^ 
take. 

In  Manning  and  Andrew^e  eeue,  (a)  the  judges  were  eqoaOr 
unsettled  in  their  notions  respecting  the  operation  of  the  stitoti 
on  contingent  uses.  Some  of  tiiem  were  of  opinion  that  a  saffiaent 
actual  estate  remained  in  the  feoffees  to  support  the  use8,fkil^ 
others  thought  that  the  feoffees  were,  by  the  statute  of  uses,  sadi 
mcfe  conduit  pipes,  through  which  the  estate  was  conyeyed  to  to 
uses  as  they  arose,  and  they  were  divested  of  all  estate.  The  sliWa 
drew  the  confidence  out  of  the  feoffees  and  reposed  it  upon  tfaeliD^ 
which  rendered  the  use  to  every  person  entitied  in  his  due  setfo* 
under  the  limitation.  According  to  this  opinion,  the  feoflesB  to* 
no  right  of  entry,  and  could  not,  by  release,  confirmaticm,  or  oto^ 


(6)  Sugden  on  Powers,  2d  London  edit  18»  14. 
(e)  Dyer,  840,  a.    2  Leon.  14. 
(a)  1  Leon.  266. 
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iae,  do  any  thing  to  the  prejudice  of  the  uses  limited.  In  a  few 
Myrs  Ch%idieigV%  ease  (V)  arose,  and  has  ever  been  regarded  as  a 
ptA  and  leading  case  on  the  doctrine  of  contingent  uses. 
The  principal  question  in  that  case  was  concerning  the  power 
t  faofiees  to  uses,  to  destroy  contingent  uses  by  fine  or  feofiment^ 
bifere  the  uses  came  into  being.  It  was  a  very  complex  settlement 
Btte.  Lands  were  conveyed  by  fe6ffinent  to  feoffees,  in  a  series  of 
noeessive  uses,  and,  among  others,  to  the  use  of  the  feoffees  and 
BMnr  heirs,  during  the  life  of  the  settler's  eldest  son,  remainder  to 
the  grandsons  of  the  settler,  successively  in  tail,  with  remainder 
to  the  right  heirs  of  the  eldest  sons.  The  feoffees  seised  to 
liefle  uses  after  the  death  of  the  feoffor,  enfeoffed  *  his  *  240 
ddest  8on  in  fee  without  consideration,  and  with  notice  in 
be  son  of  the  uses  in  {be  settlement.  The  eldest  son  had  a  son 
Mum  thereafter,  and  after  that  birth  he  conveyed  to  a  stranger  in 
Sw;  and  the  question  arose  between  the  title  of  the  stranger  under 
9ie  oonveyancQ,  and  tlie  title  of  the  grandson  under  that  settle- 
ment The  point  was,  whether  the  act  of  the  feoffees  destroyed  the 
Kmtingent  remainders,  so  that  a  use  could  never  arise  out  of 
Bie  estate  of  the  feoffees,  when  the  contingency  afterwards  hap- 
pBDed  by  the  birth  of  the  grandson.  The  judgment  of  the  court 
m,  that  by  the  feofiment  the  whole  estate  was  divested,  and 
drawn  out  of  the  feoffees,  and  the  future  contingent  uses  de- 
■troyed.  (a) 
The  minority  of  the  judges  held,  that  there  was  no  estate,  right 


(i)  1  Co.  120.  Anderson,  809.  Mr.  Sugden  says,  that  Ch.  J.  Anderson's  report 
flf  this  case  is  indisputably  the  best;  and  an  abstract  of  the  translation  of  it  is  in  Gil- 
befi  Uses,  by  Sugden,  app.  521. 

(a)  Chudleigh's  case  was  argued  several  times  before  all  the  judges  of  England, 
■id  we  find  the  great  names  of  Bacon  and  Coke  among  the  counsel  who  argued  the 
^■BM.  The  case  is  replete  with  desultory  and  curious  discussion,  and  some  of  it  Lord 
Birdwicke  admitted  to  be  so  refined  and  speculatiTe  as  not  to  be  easily  understood. 
^  disposition  and  policy  of  the  judges  was  to  check  contingent  uses,  which  they 
'*so>ed  to  be  productive  of  mischiefs,  and  tending  to  perpetuities.  They  regarded 
™^  itatute  of  uses  as  intending  to  extirpate  uses,  which  were  often  found  to  be  subtle 
lod  fiundulent  contrivances ;  and  their  evident  object  was  to  restore  the  simplicity  and 
"'^Wty  of  the  common  law.  Notwithstanding  the  scholastic  and  mysterious  leam- 
"^  with  which  the  case  abounds,  it  carries  with  it  decisive  evidence  of  the  acuteness, 
™(i*tr)r,  and  patriotic  views  of  the  sages  of  the  law  at  that  day.  Lord  Campbell 
^y^i  that  Bacon's  argument  in  this  case  was  one  of  the  most  masterly  ever  heard  in 
■^Qstminster  Hall,  and  it  completely  demolished  the  subtle  device  to  create  a  perpeto* 
ty*  His  argument  was  afterwards  shaped  into  a  "  Beading  on  the  Statute  of  Uses.' 


*> 
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or  iemUtta  Jurtt  renudning  in  the  fboflbes,  and  that  fhe 
iembiUa  was  as  imaginary  as  the  Utopia  of  Sir  Thomas  Hose,  fli 
seisin  which  fhe  feo£foes  had  at  {he  beginning  bj  the  fimflbMfcli 
tbemj  was  sufficient  to  serve  all  the  fiitaie  uses  when  Omy  tm 
in  esie;  and  it  was  not  in  their  power  to  afbct,  saspend,  or  deitaf 
tiio  future  uses,  which  were  in  the  interim  in  imAcftMS,  and  mfti 
preservation  of  the  law,  and  the  eeitm  fim  uss  was,  eonsegpsn^, 

entitled.  But  a  large  nuyority  of  the  judges  deddsd  M 
*241   the  feoffioQ^nt  niade  by  the  feoflbes  divested  all  *  the  esMv 

and  tiie  future  uses;  and  they  assimilated  contiiigeat m 
jto  contingent  remainders,  and  endeavored  to  bring  tfaem  within  Ai 
same  rules,  and  render  them  liable  to  be  destroyed  in  the  ma 
manner.  They  held,  that  the  statute  eould  not  execute  aaymi 
that  were  not  in  eMe,  and  that  contuigenl  uses  mig^t  be  do^^ajA 
or  discontinued  before  they  came  in  sits,  by  all  sndi  means,  8i,k 
instance,  by  feoffinent,  forfeiture,  or  release  of  the  estate,  as  oa 
might  have  been  discontinued  or  destroyed  by  the  oomnum  in* 
They  held,  that  not  a  mere  ^dnUOa  remained  in  the  fiMiflEaes,  Mi 
sufficient -estate  to  serve  and  support  the  contingent  uses  whenthf 
came  tn  esse,  unless  their  possession  Iras  disturbed  by  dissein* 
otherwise,  and  then  they  would  have  a  ri^t  of  entEy,  unkss  thf 
did  some  act  to  bar  it.  One  great  principle  of  policy  governed  ds 
judges  in  this  case,  in  holding  that  contingent  remainders  mi^ 
be  thus  destroyed,  and  that  was  to  prevent  perpetuities,  irtiick 
were  so  odious  in  the  ancient  law.  (a)  The  decision  in  CkudUi^*9 
case  settled  the  doctrine,  that  contingent  remainders,  even  bj  nj 
of  use,  were  destroyed  by  the  destruction  of  the  particular  estate. 
The  judges  gave  the  same  operation  to  a  feoffinent  in  regazd  to 
contingent  uses,  as  they  did  in  respect  to  contingent  remain- 
ders. (6) 

The  fiction  of  a  sdntilla  juris,  or  possibility  of  entry  in  tbe 
feoffees,  or  releases  to  uses,  sufficient  to  feed  the  contingent  ases 
when  they  come  into  existence,  and  thereby  to  enable  the  stat- 
ute to  execute    them,  has    been    deduced    from  these  andeot 


(a)  See  1  Vent.  806,  where  this  principle  is  asserted. 

(6)  See  Sugden  on  Powers,  c.  1,  sec.  8,  who  has  examined  all  these  cssei,  >■■ 
whose  clear  analysis  of  them  has  gpiided  and  greatly  assisted  me.  Mr.  Preston,  in  v 
Treatise  on  Estates,  vol.  i.  160-171,  has  gone  over  the  same  cases,  though  not  In  tto 
same  critical  and  masterly  manner. 
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(e)  Such  a  particle  of  right  or  interest  *  has  been  *  242 
»d  to  be  indispensable  to  sustain  the  contingent  use. 
conveyances  to  uses,  when  there  is  a  person  in  esse  seised  to 
^j  the  seisin  is  inuncdiatelj  transferred  to  the  cestui  que  use^ 
iie  whole  estate  is  divested  and  drawn  out  of  tlie  feoffee  or 
36.  But  contingent  uses  cannot  be  executed  when  there  is 
^  que  use  in  existence ;  and  the  doctrine  has  been  stated, 
it  was  assumed  by  the  judges  in  ChuMeigVs  case^  that  there 
aecessity  of  supposing  some  person  seised  to  the  use,  when  the 
geucy  arose,  to  enable  the  statute  to  operate.  There  must  be 
ton  seised,  and  a  use  in  esse^  or  there  cannot  be  an  executiou 
possession  to  the  use.  The  estate  in  the  land  is  supposed  to 
nsferred  to  the  person  who  hath  the  estate  in  the  use,  and 
the  use ;  and  it  is  inferred,  that  no  use  can  become  a  legal 
it,  until  there  shall  be  a  person  in  whom  the  estate  may  vest, 
the  estate  of  the  use  is  divided  into  portions,  and  there  is  a 
tinuauce  of  the  legal  estate,  the  contingent  remainder  by 
r  use  cannot  be  continued,  until  the  trustee,  or  the  tenant  of 
preceding  vested  estate,  hath  by  entry  or  action  regained  the 
80  as  to  serve  and  supply  the  contingent  uses  when  the  con- 
ey happens.  To  meet  the  difficulty,  recourse  was  had  to  the 
Qont  of  a  scintilla  juris  remaining  in  the  feoffee  to  uses ;  and 
contingent  use,  hmited  upon  a  precedent  estate  of  freehold, 
be  divested,  actual  entry  was  deemed  necessary  to  revest  the 
a  juris  of  the  feoffees,  or  releases  to  uses,  and  thereby  enable 
to  support  the  contingent,  springing  or  shifting  use  when  it 
There  must  be  either  an  actual  seisin  to  support  the  con- 
t  use,  or  tliis  possibility  of  entry  or  scintilla ;  and  if  such 
or  scintilla  be  divested  before  the  use  arises,  as  was  the  fact 
idleigfi's  case,  the  use  is  totally  destroyed,  (a) 
is  view  of  the  subject  has  been  met  and  opposed  by  *  243 
)f  the  most  distinguished  writers  on  real  property  at 
csent  day. 

Feame  (a)  questions  the  existence  and  application  of  the 
LC  of  the  scintilla  juris  to  that  extent,  and  denies  the  neces- 


liudleigh's  cafie,  tupra.    Wegg  v,  YiUen,  2  Rol.  Abr.  796,  pi.  11-16, 22  Viner 

'reston  on  Estates,  vol.  i.  159.    Cmifle's  Dig.  tit  Remainder,  c.  5,  sees.  8,  6, 

I.  87,  89. 

eaine  on  Remainders  877-880. 

;>L.  IT.  28 
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sity  of  actual  entry,  any  more  in  the  case  of  contingent  uses,  thia 
in  the  case  of  contingent  remainders,  in  order  to  regain  the  requi- 
site seisin  to  serve  the  contingent  uses.     He  denies  the  neoessitjr 
of  actual  entry  by  any  person  to  restore  a  contingent  use,  so  loog 
as  a  right  of  entry  subsists  in  the  eegtui  que  use;  and  the  MeuUilU 
juris,  if  of  any  real  efficacy,  must  be  competent  to  serve  contin- 
gent useis  without  the  necessity  of  actual  entry.     The  whole  oqd- 
troversy  relates  to  the  common-law  conveyances,  as  feoffinents, 
releases,  fines,  and  recoveries,  which  operate  by  transmutation  of 
possession,  and  under  which  the  fee-simple  vests  in  the  feoffees,  sni 
the  uses  arise  out  of  their  seisin.    Mr.  Sugden  takes  a  higher 
and  bolder  stand,  and,  by  a  critical  review  of  all  the  cases,  puts  to 
flight  this  ignis  fatuvM  of  a  sdntilla,  and  shows  that  it  never  had 
any  foundation  in  judicial  decisions,  but  was  deduced  &om  eztnr 
judicial  dicta.    He  considers  that  the  fiction  operates  mischievouslj, 
by  requiring  actual  entry  to  restore  the  divested  estate,  or  a  feoAo 
to  uses  actually  existing  when  the  contingent  uses  arise.    The 
sound  construction  of  the  statute  requires,  that  limitations  to  nsa 
should  be  construed  in  like  manner  as  limitations  at  common  hv. 
Thus,  if  by  feoffinent  or  release  to  some  third  persons,  (who  an 
generally  strangers  in  interest  to  th«<estate,)  or  by  covenant^ 
*  244    to  stand  seised,  *  or,  perhaps,  by  bargain  and  sale,  (a)  a 


(a)  Mr.  Sug^lcn,  in  his  Treatise  on  Powers,  88,  says,  that  coYenantB  to  stand  idied 
are,  at  this  day,  wholly  disused.  This  I  should  not  have  supposed,  from  the  great  lue 
of  them  in  the  precedents ;  and  Lord  Ch.  J.  Pollexfen,  in  Ilales  r.  Risley  (Pollei. 
883),  speaks  of  the  covenants  to  stand  seised,  as  one  of  the  usual  modes  of  ni<ins 
uses  in  marriage  settlement.  It  was  said  by  Newdigate  J.,  in  Heyns  u.  Villan  (2  Sii 
158),  that  a  contingent  use  could  not  be  raised  by  bargain  and  sale ;  and  Mr.  Sapi^B 
is  of  the  same  opinion ;  because  a  bargain  and  sale  requires  a  consideration,  and  the 
intended  cestui  que,  usey  not  in  esse,  cannot  pay  a  consideration,  and  a  consideratioo  ^v^ 
by  the  tenant  for  life  would  not  extend  to  the  unborn  son.  Gilbert  on  Uses,  by  Sug- 
den, 398.  Lord  Ciiief  Baron  Gilbert  raises  a  doubt  upon  the  same  point,  and  thii  ii 
no  doubt  the  settled  English  rule ;  but  it  is  a  hard  and  unreasonable  technical  olj^ 
don,  and  the  good  sense  of  the  thing  is,  that  tiie  consideration  paid  by  the  tenant  ftr 
life  should  enure  to  sustain  the  deed  throughout,  in  like  manner  aa  a  promise  to  6.i 
for  tiie  benefit  of  C,  will  endure  to  the  benefit  of  C,  and  give  hhn  a  right  of  actioo. 
l^utton  V.  Tool,  2  I^v.  210.  T.  Raym.  302.  Schermerhom  v.  Vanderheyden,  1  Johi* 
13'J.  Owings  V.  Owings,  1  Harr.  &  Gill,  484.  Sailly  v.  Cleveland,  10  VendeU.  156. 
Kemper  v.  Smitii,  3  Martin  (Louis.),  622.  Carnegie  v.  Morrison,  2  Metcalf,  381.  Tlii 
consideration  requisite  is  merely  nominal.  A  peppercorn  is  a  sufficient  consideraiioB 
to  raise  a  use.  Anon.  2  Vent.  39.  If  no  consideration  be  stated  in  the  pleadingt.  Ma- 
ting forth  a  deed  of  bargain  and  sale,  the  omission  is  but  matter  of  form,  and  can  od|T 
bo  objected  to  on  special  demurrer.    Bolton  v.  Bishop  of  Carlisle,  2  H.  Blacks.  ^ 
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be  limited  to  A.  for  life,  remaiiider  to  trustees  to  preserve 

oontingent  uses,  remainder  to  the  first  and  other  unborn  sons  in 

tan,  the  use  is  vested  in  A.,  and  the  uses  to  the  sons  are  contingent, 

depending  on  the  particular  estate ;  and  in  case  of  a  feof&nent  and 

release  by  A.,  the  tenant  for  life,  the  uses  would  be  supported  bj 

the  right  of  entry  in  the  trustees.    The  feoffees,  or  releases  to  uses, 

could  neither  destroy  nor  support  the  contingent  uses.    The 

statute  *  draws  the  whole  estate  in  the  land  out  of  the    *245 

ilofllees,  and  they  become  divested,  and  the  estates  limited 

^or  to  the  contingent  use,  take  effect  as  legal  estates,  and  the 

Contingent  uses  take  effect  as  they  arise  by  force  of  the  original 

sriBin  of  the  feofiees.    If  there  be  any  vested  remainders,  they 

Idke  eflbct  according  to  the  deed,  subject  to  divest,  and  open,  and 

1M  in  the  contingent  uses,  in  the  proportions  in  which  persons 

tfterwards  arising  may  become  capable  of  taking  under  the  limitar 

tkm.    To  give  a  fiiUer  illustration  of  this  abstruse  point,  we  may 

suppose  a  feof&nent  in  fee  to  A.,  to  the  use  of  B.  for  life,  remainder 

to  his  first  and  other  sons  unborn,  successively  in  tail,  remainder  to 

C.  in  fee ;  the  statute  immediately  draws  the  whole  estate  out  of 

^*f  and  vests  it  in  B.  for  life,  remainder  to  G.  in  fee,  and  those 

Estates  exhaust  the  entire  seisin  of  A.,  the  feoffee.    The  estate  in 

^oatingency  in  the  unborn  sons  is  no  estate  until  the  contingency 

^^H>p6ns;   and  the  statute  did  not  intend  to  execute  contingent 

^*«es,  but  the  contingent  estates  are  supported  by  holding  that  the 

^■tate  in  B.  and  C.  were  vested  97ib  modo  only,  and  would  open,  so 

M  to  let  in  the  contingent  estates  as  they  come  m  esse.    There  is 

^^  meintiUa  whatever  remaining  in  A.,  the  feoffee,  but  the  contin- 

K*«^t  uses,  when  they  arise,  take  effect,  by  relation,  ou£  of  the 


irliy  should  not  the  courts  admit  the  consideratioii  paid  hy  the  tenant  for  life  to 
^'^^^v^  to  sustain  the  deed,  with  all  its  contingent  uses  ?  An  assigfnment  of  property 
to  %  creditor  is  good  without  his  knowledge,  if  he  comes  in  afterwards  and  assents  to 
■^  C^  Wheaton,  656.  11  Ibid.  97) ;  and  why  should  not  the  son,  when  he  comes  in  esse, 
^  Permitted  to  advance  a  consideration,  and  give  validity  to  the  use  ?  In  New  York, 
^^  question  can  never  hereafter  arise,  for  we  have  no  longer  any  conveyances  to 
The  statute  of  uses  is  repealed,  and  uses  are  abolished  and  turned  into  legal 
I,  except  so  fitf  as  they  may  exist  in  the  shape  of  trusts,  or  be  attendant  on 
P'^^^rs.  All  fbture  or  expectant  estates,  and  all  vested  estates  and  interests  in  Und, 
''^  equaHy  conveyed  by  grant.  Feoffinents  and  fines  are  abolished ;  and  though  deeds 
^  ^targain  and  sale,  and  of  lease  and  release,  may  continue  to  be  used,  they  shall  be 
^med  granU.  New  York  Revised  Statutes,  vol.  i.  727,  sec.  45.  Ibid.  725,  sec.  85. 
788,  789.    See  also,  ftirther  on  this  subject,  infra',  491. 
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origiiial  seisin.  By  this  dear  and  masterly  view  of  flie  solgB^ 
Mr.  Sugden  destroys  all  groonds  for  the  fiction  of  any  ifiiilii 
JurU  in  A.,  the  feoflfoe,  to  feed  the  contingent  uae8.(a) 

Mr.  Preston,  in  his  construction  of  the  statute  of  uses,  is  d» 
of  opinion,  that  limitations  of  contingent  uses  do  give  contingMt 
interests,  and  that  the  estate  may  be  executed  ta  Ae  Mm^  flm^ 
tliere  be  no  person  in  whom  the  estate  thus  executed  may  wL 
The  statute  passes  the  estate  of  the  feoflkee  in  the  land,  toil 
estates  and  interests  in  the  use,  and  apportions  the  estaftB  k 
the  land  to  the  estates  and  interests  in  the  use.  Tmmediitily 
after  the  conveyance  to  uses,  no  9emUBaJwri»^  or  the  mi 
*246  remote  possibility  of  *  seisin,  remains  with  the  tnute 
But  Mr.  Preston  speaks  with  diffidence  of  his  condnA^ 
and  he  is  of  opinion,  that  flie  doctrine  reqmsting  the  imA 
jurii  requires  to  be  settled  by  judidal  decision,  (a) 

I  am  not  aware  that  the  Englidi  doctrine  of  remainders  sndiM 
has  undergone  any  essential  alteration  in  the  United  States,  eiopt 
it  be  in  the  late  Revised  Statutes  of  New  York.  The  genonldo^ 
trines  of  the  English  law  on  the  subject  constitute,  as  I  ivesouByi 
branch  of  the  municipal  jurisprudence  of  this  country.  A  sliteli 
of  Virginia,  in  1792,  made  some  alteration  of  the  law  of  leasi* 
ders,  by  declaring  that  a  contingent  remainder  to  a  son  or  daog)itflr 
unborn,  was  good,  although  there  was  no  particular  estate  to  sup- 
port it  after  the  father's  death.  But,  in  New  York,  very  deep 
iunovatious  have  recently  been  made  upon  tiie  English  systan. 
No  valid  remainder  can  be  defeated  by  the  determination  of  the 
precedent  estate,  before  the  happening  of  the  contingency  on  whid 
the  remainder  is  limited  to  take  effect ;  and  the  remainder  takes 
effect  when  the  contingency  happens,  in  the  same  manner  and  to 
the  same  extent  as  if  the  precedent  estate  had  continued,  (i)  This 
relieves  us  in  New  York,  and  fortunately  and  wisely  reUeves  U8, 
from  the  burden  of  investigating  and  following  all  the  inventioDi 
and  learning  calculated  to  elude  the  fatal  consequences  of  ^ 


(a)  Sugden  on  Powers,  c.  1,  sec.  8. 

(a)  Preston  on  Estates,  vol.  i.  164-184.  It  is  rather  extraordinaiy  that  Mr. 
should  undertake  to  write  and  publish  from  the  temple,  an  Essay  on  the  Doctrine  d 
Remainders,  so  late  as  1827,  and  assert  that  the  doctrine  of  tcmtiUa  juris  rested  ot 
paramount  authority,  without  even  taking  notice  of  the  ftill  and  exhausting  diio^ 
sions  in  opposition  to  it,  by  such  masters  of  the  science  as  Preston  and  Sugden. 

(6)  New  York  Revised  Statutes,  vol.  i.  725,  sec  84. 
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tare  destruction  of  the  particular  estate.  But  another  and 
momentous  change  in  the  law,  has  annihilated  at  once 
18  doctrine  of  remainders  by  way  of  use.  The  New  York 
id  Statutes  (c)  have  abolished  uses  and  trusts,  except 
ithorized  and  modified  in  that  article,  and  have  turned  *  247 
into  legal  rights.     The  article  is  a  very  short  one,  and 

resulting  trusts,  and  four  sorts  of  express  trusts.  Every 
gent  remainder,  which,  under  the  English  law,  is  by  way  of 
\  now,  in  New  York,  a  strictly  legal  contingent  remainder, 
overned  by  the  same  rules.  There  is  no  longer  any  need  of 
38  to  preserve  contingent  remainders;  and  they  could  not 
f  they  were  necessary,  for  their  duty  is  not  one  of  the  express 
which  may  be  created.  It  is  declared,  that  every  disposition 
ds,  whether  by  deed  or  devise,  shall  be  directly  to  the  person 
)in  the  right  to  the  possession  and  profits  shall  be  intended 
invested,  and  not  to  any  other,  to  the  use  of,  or  in  trust  for 
person ;  and  if  so  made,  no  estate  or  interest,  legal  or  equita- 
»ts  in  the  trustee,  (a) 

,  to  proceed  with  the  review  of  the  general  law  on  the  subject 
lainders,  there  is  one  case  which  forms  an  exception  to  the 
hat  a  preceding  particular  estate  of  freehold  is  requisite  to 
't  contingent  limitations,  and  that  is  where  the  legal  ^tate  is 

in  trustees.  The  estate  will  continue  in  that  instance,  not- 
inding  the  failure  of  an  intermediate  life-estate,  until  the 
s  who  were  to  take  the  contingent  remainder  should  come 
,  and  in  the  interval  the  rents  will  belong  to  the  grantor,  or 
beirs,  by  way  of  resulting  trusts.  (6) 


ol.  i.  727,  sees.  45,  50,  55. 

•ew  York  Revised  Statutes,  vol.  i.  728,  sec.  49.    See,  also,  infra,  under  the 

Uses  and  Trusts. 

eame  on  Remainders,  888,  8S4.  Preston  on  Estates,  vol.  i.  241.  In  Hopkins 
ns,  Cases  temp.  Talb.  48,  Lord  Talbot  considered  such  a  limitation  as  good 
)f  executory  devise ;  but  afterwards,  in  Chapman  v,  Blissel,  Ibid.  145,  he  held 
;ood  either  way,  and  might  be  taken  as  a  fUture  limitation  or  as  a  contingent 
er  of  a  trust    A  strict  conditional  limitation  does  not  require  any  particular 

support  it  But  the  difficulty  of  distinguishing  between  such  a  limitation  and 
gent  remainder,  has  been  abready  noticed  (see  anjtra,  p.  128,  note) ;  and  in 
[enneage  (4  Term  Rep.  18),  both  the  bar  and  bench  assumed  a  conditional 
D  to  be,  what  Mr.  Cornish  says  (Essay  on  Remainders,  221)  it  was  not,  viz : 
^nt  remainder.    If  this  be  so,  the  distinction  must  be  very  \aJbeiit  and  fine 

have  escaped  detection  by  such  judges  as  Lord  Eenyon  and  Mr.  Justice 

28* 
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The  interest  to  be  limited  as  a  remainder,  eitiiflr  Tested  or 
tingent,  must  commence  or  pass  out  of  the  grantor  in  the 
instrument,  and  at  the  time  of  the  creation  of  the  partieqlar  estili^ 
andnot  afterwards,  (a)   It  must  yest  in  the  grantee  either  m  msI|« 
by  right  of  entry,  during  the  oontiuuanoe  of  the  partieqlar  estili^ 
or  at  the  very  instant  that  it  determines.  (5)    Hie  role  was  fomiki 
on  £9udal  principles,  and  was  intended  to  avoid  tiie  inoonvenieBeorf 
an  interval  when  there  should  be  no  tenant  of  the  fireehiaidto  Ji 
the  services  of  the  lord,  or  answer  to  the  snit  oi  a  atraagBr,* 
preserve  an  uninterrupted  conneetion  between  the  partieiilar  oMi 
and  flie  remainder.    If,  therefore,  A.  makes  a  leaae  to  B.fiirlifii|«tt 
remainder  over,  the  day  after  his  deafli;  or  if  an  estate  be  liaikl 
to  A.  for  life,  remainder  to  the  eldest  son  of  B.,  and  A.  dies  faefai 
B.  has  a  son,  the  remainder,  in  either  case,  is  Yoid,  becanss  Ai 
first  estate  was  determined  before  the  appointment  of  the  rensfr 
der.    There  must  be  no  interval,  or  ^^  mean  time,"  as  host  dob 
expresses  it,  between  the  particular  estate  and  the  remainderiip' 
ported   by  it.     K  the   particular  estate  terminates  befim  Ai 
remainder  can  vest,  the  remainder  is  gone  lor  ever ;  fixr  afteehoU 
cannot,  according  to  the  common  law,  commenoe  mjfvtev.(<) 
This  rule,  upon  a  strict  construction,  was  held  by  the  courts  id  bv 
to  exclude  a  posthumous  son  from  taking  a  contingent  renudnder, 
when  the  particular  estate  determined  before  he  was  bom,  and  the 
person  who  succeeded  took  by  purchase.     But  the  dedsion  tf 
the  E.  B.  upon  tliat  point  was  reversed  by  the  House  of 
*  249    *  Lords ;  (a)  and  it  is  now  the  settled  law  in  England  tod 


(a)  Plowd.  26,  28.    Co.  Litt  49,  a,  b. 

(6)  Colthirst  v.  Bcjushin,  Plowd.  26.    Archer's  OMe,  1  Co.  SS.    Chndfeigii'i  os^ 
1  Co.  188. 

(c)  8  Co.  21,  a.    2  Blacks.  Comm.  168.    Prestcm  on  Abstncts,  yoL  L  114.    In  Ti^ 
ing  V.  Allen,  12  Mees.  &  W.  279,  it  was  a^jadged,  that  if  there  was  a  tenant  tir  ISk 
under  a  devise,  with  a  contingent  remainder  in  fee  fbr  snch  of  her  children  ss  aboi^ 
attain  the  age  of  twenty-one,  and  no  child  attained  that  age  at  her  death,  the  eitM 
as  well  as  the  limitations  over  were  divested  bj  her  death,  and  the  estate  went  ts  tk 
heir  at  law.    This  was  only  a  recognition  of  a  settled  principle,  and  yet  the  cms  vtt 
elaborately  discussed.    If  the  devise  had  been  to  the  mother  for  lifo,  and  at  her  deil^ 
to  her  children,  then  they  would  have  had  vested  remainders  in  foe,  ^*^'«*^«"g  to  As 
case  of  Doe  v.  Provoost,  4  Johns.  61.    See  9Hpm,  206. 

(a)  Reeve  v.  Long,  1  Salk.  227. 
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In  (his  country,  that  an  infant  en  ventre  sa  merey  is  deemed 
to  be  m  esie^  for  the  purpose  of  taking  a  remainder,  or  any  other 
wtate  or  interest  which  is  for  his  benefit,  whether  by  descent, 
by  devise,  or  under  the  statute  of  distributions.  (() 

The  remainder  must  be  so  limited  as  to  await  the  natural  deter 
mination  of  the  particular  estate,  and  not  to  take  effect  in  posses* 
don  upon  an  event  which  prematurely  determines  it.  (c)  This  is 
tbe  true  characteristic  of  a  remainder ;  and  the  law  will  not  allow 
it  to  be  limited  to  take  effect  on  an  event  which  goes  to  defeat,  or 
abridge,  or  work  the  destruction  of  the  particular  estate ;  and  if 
limited  to  commence  on  such  a  condition,  it  is  void.  Thus,  if  there 
be  a  lease  to  A.  for  life,  and  if  B.  do  a  certain  act,  that  the  estate 
of  A.  shall  then  cease,  and  the  remainder  immediately  vest  in  C, 
it  is  clear  that  the  remainder  will  be  void  in  that  case,  (d)  This 
role  applies  to  common-law  conveyances,  and  follows  from  the 
m^^Yim  that  none  but  the  grantor  and  his  heirs  shall  take  advantage 
of  a  condition ;  and  both  the  preceding  estate  and  the  remainder 
are  defeated  by  the  entry  of  the  grantor,  (e)  ^  If  limitations  on 
Bach  conditions  be  made  in  conveyances  to  uses  and  in  wills,  they 
good  as  conditional  limitations,^  or  future  or  shifting 
I,  or  executory  devises ;  and  upon  the  breach  of  the  *  con-  *  250 
dition  the  first  estate,  ipBo  facto^  determines  without  entry, 
and  the  limitation  over  commences  in  possession,  (a)  The  distinc- 
tion appears  to  turn  essentially  on  the  difference  between  a  limita- 


(&)  Willes  Ch.  J.,  in  Goodtitle  v.  Wood,  dted  in  7  Term  Rep.  108,  note.  Stedfiut 
V.  incx>ll,  3  Johns.  Cas.  18.  Swift  v,  Duffleld,  5  Serg.  &  Rawle,  88.  Statute  of  Alar 
bama,  1812.  Harper  v.  Archer,  4  Smedes  &  Marsh.  99.  Marsellis  v,  Thalhimer,  2 
Flaige,  35.  In  the  last  two  cases  it  was  decided,  that,  as  respects  the  rights  of  others, 
a  child  bom  dead,  within  such  an  early  stage  of  pregnancy  as  to  be  incapable  of  liv- 
ing, is  not  deemed  to  have  been  in  ease ;  and  if  bom  within  the  first  six  months  after 
oonoeption,  the  presumption  is  that  it  was  incapable  of  living.  This  is  the  rule  of  the 
dvil  law,  as  adopted  in  the  Code  Napoleon,  art  812,  814,  and  in  the  Civil  Code  of 
Louisiana,  art.  205. 

(c)  Cogan  V.  Cogan,  Cro.  Eliz.  860.    Plowd.  24,  b,  29,  a,  b. 

(d)  Plowd.  29,  b. 

(e)  Fearae  on  Remainders,  832. 
(a)  Feame  on  Remainders,  819. 


1  Webflter  «.  Cooper,  14  How.  U.  S.  488. 

s  But  conditional  limitations  are  never  to  be  extended  beyond  what  is  absolutely  neoessaiy 
torn  the  context  of  the  wilL    Martin  v.  Ballon,  18  Barb.  (N.  Y.)  110. 
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tion  and  a  condition;  and  the  wwiainder oror. wOlfae^good in ftpt 
former  caae ;  for  it  is  of  the  nature  of  a  limitation  to  emfan^ 
those  estates  to  whioh  fixed  boandariaa.are  pnaoribedy  and  wbU^ 
by  the  terms  of  the  instrument  creating  thdniy  ezpiie  when  tfaf 
Iwve  arrived  at  those  limits.  (6) 

The  New  York  Revised  StatateB(0  allow  a  remaindar  is  }$,, 
limited  on  a  oontingencj,  which,  in  case  it  ahoold  happen,  wndi 
operate  to  abridge  or  determine  the  precedent  estate ;  and  m&f, 
such  remainder  is  to  be  construed  a  conditional  Bmitaticm,  sadlp.. 
have  the  same  efiect  as  such  a  limitation  would  have  at  law.  Us 
legislative  provision  meets  tiie  very  case,  and  abolishes  tiis  itao). 
and  hard  rule  of  the  old  law  q^plicaUe  to  ocwnrono4aw  eoaff*' 
ances ;  but  as  the  rule  was  never  applied  to  oonvejanees  to  iinv 
or  to  devises,  the  statute  only  reaches  a  dormant  principle,  trUdu 
is  rarely,  if  ever,  awakened  at  the  present  day.    The  New  Tok 
Revised  Statutes,  in  many  other  respects,  have  made  very  easeolal 
alterations  in  the  common4aw  doctrine  of  remainders ;  and  a  mtt 
mary  of  those  alterations  cannot  be  unacceptable  to  the  studsiftii 
every  state.    Thus,  a  contingent  remainder  in  fiae  may  be  cmlsi 
on  a  prior  remainder  in  fee,  to  take  eflbct  in  the  evmt  that  the  prior 
estate  determines  before  the  person  to  whom  it  is  limited  attaiai  Ai. 
age  of  twenty-one.  (JC)    No  remainer  can  be  created  upon  an  estiiB 
for  the  life  of  any  other  person  or  persons  than  the  grantee  or  de- 
visee of  such  estate,  unless  such  a  remainder  be  a  fee ;  nor  can  t 

remainder  be  created  upon  such  an  estate  in  a  term  fiv 
*  251    years,  *  unless  it  be  for  the  whole  residue  of  such  term,  (tf) 

Nor  can  a  remainder  be  made  to  depend  upon  more  than  two 
successive  lives  in  being ;  ^  and  if  more  lives  be  added,  the  remain- 
der takes  effect  upon  the  death  of  the  first  two  persons  named,  (i) 
A  contingent  remainder  cannot  be  created  on  a  term  for  jretn^ 
unless  the  nature  of  the  contingency  on  which  it  is  limited  be  socb 


(6)  See  miprti,  p.  125. 

(c)  Vol.  i.  725,  sec.  27. 

\d)  New  York  Reyised  Statutes,  vol.  i.  728,  tec.  IS. 

(a)  Ibid.  vol.  i.  724,  sec.  18. 

\h)  Ibid.  sec.  19. 


1  A  limitation  upon  minorities  is  yirtnally  a  limitation  upon  lires.  Taylor  t.  Go«U,l* 
Barb.  (N.  Y.)  888.  See,  also,  same  case  as  to  what  is  held  a  contingent  and  not  s  ttM^ 
remainder. 
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t  the  remainder  must  vest  an  interest  during  the  continuance  of 
;  more  than  two  lives  in  being  at  the  creation  of  such  remainder, 
upon  the  termination  thereof.  ((?)  No  estate  for  life  can  be  lim- 
d  as  a  remainder  on  a  term  of  years,  except  to  a  person  in  being 
the  creation  of  such  estate,  ((i)  A  freehold  estate,  as  well  as  a 
lattel  real,  (to  which  tliese  regulations  equally  apply,)  may  be 
retted  to  commence  at  a  future  day  ;  and  an  estate  for  life  may  be 
naled  in  a  term  of  years,  and  a  remainder  limited  thereon ;  and  a 
enudnder  of  a  freehold  or  chattel  interest,  eitlier  contingent  or 
ttled,  may  be  created  expectant  on  the  determination  of  a  term  of 
*ein.  (e)  Two  or  more  future  estates  may  be  created  to  take  effect 
a  the  alternative,  so  that  if  the  first  in  order  shall  fail  to  vest,  the 
met  in  succession  shall  be  substituted  for  it ;  and  no  future  estate, 
Aerwise  valid,  shall  be  void  on  the  ground  of  the  probability  or 
mprobability  of  the  contingency  on  which  it  is  limited  to  take 
ftct  (/)  When  a  remainder  on  an  estate  for  life,  or  for  years, 
biU  not  be  limited  on  a  contingency  defeating  or  avoiding  such 
■eeedent  estate,  it  shall  be  construed  as  intended  to  take  effect 
inly  on  the  death  of  the  first  taker,  or  the  expiration  by  lapse  of 
ine,  of  such  term  of  years.  (^)  No  expectant  estate  shall 
^  defeated  or  barred  by  any  alienation,  or  *  other  act  of  the  *252 
>wner  of  the  intermediate  estate,  nor  by  any  destruction  of 
iQch  precedent  estate  by  disseisin,  forfeiture,  surrender,  merger,  or 
'flierwise,  except  by  some  act  or  means  which  the  party  creating 
Restate  shall,  in  the  creation  thereof,  have  provided  for  or  author- 
ed, (a)     Nor  shall  any  remainder  be  defeated  by  the  determina- 

■ 

ion  of  the  precedent  estate  before  the  happening  of  the  contingency 


(c)  Ibid.  vol.  i.  724,  sec.  20. 

((/)  Ibid.  Tol.  i.  12i,  sec.  21.  Upon  a  devise  to  A.  for  fifty  years  as  an  absolute 
tm,  remainder  to  B.  for  life  it  he  should  marry  C,  and  remainder  to  the  children  of 
ch  marriage ;  here  the  remainder  to  B.  is  contingent,  but  must  vest  in  interest, 
CTer,  in  liis  lifetime,  and  &ils  if  he  dies  within  the  term.  The  ultimate  remainder 
Qst  rest,  if  ever,  within  the  period  of  one  life  in  being  at  the  death  of  the  testator. 
%  first  child  would,  upon  its  birth,  take  a  vested  interest  in  the  ultimate  remainder 
fee,  subject  to  open  and  let  in  after-bom  children.  Marsellis  v.  Thalhimer,  2  Paige, 
•  Hawley  &  King  v.  James,  6  Paige,  818.  S.  C.  16  Wendell,  61.  Vide  supra, 
205. 

(<)  Ibid.  vol.  i.  724,  sec.  24. 
{/)  Ibid.  vol.  i.  724,  sees.  26,  26. 
{(f)  Ibid.  vol.  i.  725,  sec.  29. 

[a)  Tlie  Massachusetts  Revised  Statutes  of  1886,  part  2,  tit  1,  c.  60,  sec  7,  hare 
Ic  the  same  provision  for  the  preservation  of  expectant  estates. 
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on  which  the  remainder  is  limited  to  take  eflEect ;  and  dtoold  A^ 
contingency  afterwards  happen,  the  remainder  diall  take  eSwt  W 
the  same  manner,and  to  the  same  extent,  as  if  the  precedent 
had  continued  to  the  same  period.  (&) 

Some  of  the  above  enactments  are  not  verf  material,  and 
only  declaratory  of  the  existing  law;  bnt  those  wfaidi  relate  to  Ai 
precedent  estate,  and  render  such  an  estate  no  longer  reqioito  ti 
sustain  the  remainder,  will  produce  a  very  beneficial  change  in  Ai 
doctrine  of  remainders,  and  disperse  a  dood  of  difficultaes,  an!  i 
vast  body  of  intricate  learning  rehiting  to  the  sulgeet.  As  te 
provisions  do  not  afiect  vested  rights,  nor  the  constractimi  of  iuk 
and  instruments  ^ch  took  eflfoct  prior  to  the  first  of  Jamwj, 
1880,  (e)  the  learning  of  the  English  law  on  the  salgect  of  nam 
ders  and  conveyances  to  uses,  will  not  become  dormant  in  Hn 
York  during  the  existence  of  the  present  generation. 

A  contingent  remainder  may  fiil  as  to  some,  and  take  efibet  ■ 

to  other  persons,  in  consequence  of  some  only  of  the  persons  enfidd 

in  remainder  coming  m  e$9e  during  the  particular  estate ;  as  in  Ai 

case  of  a  remainder  to  the  right  heirs  of  A.  and  B.,  and  L 

*268   only  dies  during  the  continuance  *of  the  proceding 

whereby  the  remainder  vests  in  his  heirs,  (a) 


VJLLL.   Of  the  destruction  of  (xmtingent  remainders. 

Kthe  particular  estate  determine,  or  be  destroyed  before  the  ook 
tingency  happens  on  which  the  expectant  estate  depended,  and  leiw 
no  right  of  entry,  the  remainder  is  annihilated.  The  alteration  ii 
the  particular  estate  which  will  destroy  the  contingent  remaindei 
must  amount  to  an  alteration  in  its  quantity,  and  not  merely  in  tb 


(b)  New  York  Revised  Statutes,  rol.  ii.  725,  sees.  82,  88,  84.    The  remiiiideratf 
may  be  let  in  to  defend  suits  brought  against  the  tenant  of  the  paiticnlar  estile,  or  ^ 
recorer  the  same  when  lost  by  the  tenant's  de&ult    Dnd.  rol.  iL  889,  seos.  1»  2.  ^ 
undue  recovery  against  the  tenant  bars  the  tide  of  the  remainder-man  to  reliet  AiB- 
vol.  ii.  840,  sees.  6,  7.    In  Virginia,  the  doctrines  of  the  common  law,  relatiof  t0  ^ 
destruction  of  contingent  remainders,  by  the  determination  of  the  particQlir  9^ 
before  the  contingency,  have  also  undergone  essential  changet  by  statute,  sod  A> 
policy  of  the  legislature  was  to  place  contingent  remainders  beyond  the  tttd  * 
accident  to  the  particular  estate.    Trustees,  to  preserve  contingent  remainden»tf*'' 
longer  in  much  use.    Lomax's  Digest,  vol.  1.  467,  468. 

(c)  New  York  Revised  Statutes,  vol.  i.  760,  sec  11. 

(a)  Bro.  tit.  Done  and  Rem.  pi.  21.    Matthews  v.  Temple,  Comb.  467.   FtfBf ' 
Remainders,  898. 
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Uilify ;  (&)  and,  therefore,  the  severance  of  tlie  jointure  between 
^o  joint-tenants  for  life,  will  not  destroy  the  contingent  remainder, 
jciited  after  their  joint  estate.  The  particular  estate  in  the  tenant 
.  tail,  or  for  life,  may  be  destroyed  by  feofiOnent  or  fine ;  for  these 
>nveyance8  gain  a  fee  by  disseisin,  and  leave  no  particular  estate 
%  euey  or  in  right,  to  support  the  contingent  remainder.  ((?)  So, 
f  the  tenant  for  life  disclaimed  on  record,  as  by  a  fine,  a  forfeiture 
iras  incurred  upon  feudal  principles ;  and  if  the  owner  of  the  next 
rested  estate  of  freehold  entered  for  the  forfeiture,  the  contin- 
gent remainder  was  destroyed,  (d)  A  merger,  by  the  act  *  of  *  254 
tihe  parties,  of  the  particular  estate,  is  also  equally  effectual 
as  a  fine  to  destroy  a  contingent  remainder,  (a)  But  with  respect 
to  this  doctrine  of  merger,  there  are  some  nice  distinctions  arising 
oot  of  the  case  of  the  inheritance  becoming  imited  to  the  particular 
66tate  for  life  by  descent ;  for,  as  a  general  rule,  the  contingent 
ranainder  is  destroyed  by  the  descent  of  the  inheritance  on  tlie 
particular  tenant  for  life.  Out  of  indulgence,  however,  to  last 
wills,  the  law  makes  this  exception,  that  if  the  descent  from  the 
testator  or  the  particular  tenant,  be  immediate,  there  is  no  merger ; 
•i  if  A.  devises  to  B.  for  life,  remainder  to  his  first  son  unborn, 
ttid  dies,  and  the  land  descends  on  B.  as  heir  at  law.  Here  the 
descent  is  immediate.  But  if  the  fee,  on  the  death  of  A.,  had 
descended  on  C,  and  at  his  death  on  B.,  here  the  descent  from  A. 
^<wild  be  only  mediate,  and  the  contingent  remainder  to  the  unborn 
■Ott  of  B.  would  be  destroyed  by  merger  of  the  particular  estate  on 
^  accession  of  the  inheritance.     Mr.  Fearne  (6)  vindicates  this 


(i)  Fearne  on  Remainders,  426.  Lane  v.  PanneU  X  Bol.  288,  817,  488.  Harrison 
••fi^y,  T.  Raym.  418. 

(e)  Archer's  case,  1  Co.  66.  Chudleigh's  case,  1  Co.  120, 187,  b.  2  Rol.  Abr.  418, 
|L  li  2.  Porefoy  v.  Rogers,  2  Lev.  89.  Chudleigh's  case  is  a  strong  authority  to 
V^  that  a  feoffinent,  without  consideration,  and  even  with  notice  in  the  feoflfee  of 
■*  troit,  will  destroy  a  contingent  remainder.  It  is  a  doctrine  flagrantly  w^ust,  and 
"POgotnt  to  every  settled  principle  in  equity,  as  now  understood. 

(i)  Co.  Litt  252,  a.  There  has  been  a  long  and  rexed  question  in  the  English 
"*f  how  fiir  a  common  recoTcry,  suffered  by  a  tenant  in  tail,  would  bar  a  remainder 
^  4ie  king.  It  was  declared  by  the  highest  authorities,  in  the  House  of  Lords,  in  the 
*te  esse  of  Blosse  v.  Clanmorris  (8  Bligh,  app.  62),  to  be  still  a  doubtAil  point  of  law. 
^sttode  to  it  merely  as  fresh  proof  of  the  everlasting  uncertainty  that  perplexes  this 
*^Qcfa  of  legal  science. 

(a)  Purefoy  o.  Rogers,  2  Saund.  886. 

(6)  Fearne  on  Remainders,  482-484. 
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diatiiictian,  tod  recondleB  the  jarring  cum  by  it;  and  it  Itts  l»a 
ainoe  judicially  established)  in  Onm^  v.  Nurnfood.  (e) 

In  equity,  the  tenant  for  life  of  a  tmit  caonot^  et0n bjate 
destroy  the  contingent  remainder  dependent  thereon ;  and  it  vl 

only  operate  on  the  estate  he  can  lawfiilly  grant(i)  J 
*255   oourt  of  equity  does  not  countenance  the  ^deatractiflB  4 

contingent  renudnders ;  and  Lord  Longhbonnigh  obssmi 
that  it  had  been  intended  to  bring  a  bill  into  pftriianient  to  jmrnti 
the  necessity  of  trustees  to  preserre  contingent  rraiahiden.  (•] 
There  is  also  an  established  distinction  between  those  wn»gh 
conveyances  at  common  law  which  act  on  the  poseeamony  and  Ham 
innocent  conreyances  which  do  not ;  and,  therefore,  a  oonTSfm 
of  a  thing  lying  in  grant  does  not  bar  a  oontingont  ranahifa 
Nor  do  conyeyimcei  which  derire  their  operaticm  from  the  stsM 
of  uses,  as  a  bargain  and  sale,  lease  and  releaae,  and  oofeDantt 
stand  seised,  bar  contingent  remainders,  for  none  of  them  passia 
greater  estate  than  the  grantor  may  lawfiilly  <xmy«y.  (&)  llierBtf 
also  some  acts  o(  a  tenant  for  lift,  wldch,^  thou^  they  ttnoonfttoi 
forfeiture  of  the  estate,  and  give  the  Tested  rttnafaidoMnan  a  ffl 
to  enter,  yet  they  do  not  destroy  the  contingent  remainder,  uahi 
advantage  be  taken  of  the  forfeiture  by  sMie  anbeequent  tens 
remainder-man.  They  do  not,  ^so  fadoy  discontinue,  diTSSt,  o 
disturb  any  subsequent  estate,  nor  make  any  alteration  or  merge 
»jf  the  particular  estate,  (c)    Though  a  right  of  entry,  even  sfte 


(c)  7  Taunt  862.  This  is  one  among  the  thonsand  aamplee  of  the  refioeoMil 
which  have  gradually  accumulated,  until  they  hare,  in  a  reiy  oonsiderable  degm 
OTenhadowed  and  obscured  many  parts  of  the  English  law  of  real  property ;  andltf 
more  and  more  impressed  with  a  sense  of  the  great  utUity  of  the  proTision  reiciia 
contingent  remainders,  by  legislatiTB  anthoti^,  from  aU  paiplexliig  depeftdnioe  ot  ik 
particular  estate. 

(d)  Lord  Hardwicke,  in  LethieuDier  v.  Tncf,  8  Atk.  tSO. 

(a)  6  Vesey,  648.  This  has  been  done,  as  we  hare  aheady  olMenr«d,  fai  Kew  Torii 
by  the  New  York  Berised  Statutes,  rol.  i.  726,  sees.  82, 84,  rendering  expectant  ertrti 
or  remainders  no  longer  dependent  on  the  continuance  of  the  precedent  esti^  Sc 
in  Mississippi,  by  the  Revised  Code  of  1824,  p.  469,  the  same  rule  la  declared,  sad  M 
estate  of  freehold  or  inheritance  may  be  made  to  oommenoe  m  Juimrm  by  deed  as  vd 
as  by  will.  Mr.  Cornish  thinks  that  the  doctrine  of  remalndefH  can  aoaroe^  bs  ■>■ 
to  apply  to  equitable  estates ;  ibr  ereiy  ulterior  limitation  of  a  triMl  ia>  in  sabiaie^ 
an  executory  trust,  and  more  Analogous  to  a  ftitare  use  or  exeeatoty  devise  tbtt  ^  ' 
remainder.    Cornish  on  Remainders,  206* 

(h)  GUbert's  Law  of  Uses,  by  Sugden,  812.    Litt  sec  600.    MageBBii  #.  VOi> 
logh,  GUb.  286. 

(c)  Feame  on  Remainders,  406, 406.  , 
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ibe  particular  tenant  be  disseised,  will  support  a  contingent  remain- 
der, yet,  when  once  the  right  of  entry  is  gone,  it  is  gone  for  ever, 
pod  a  new  title  of  entry  will  not  restore  the  remainder.  If  there 
be,  therefore,  a  tenant  for  life,  with  contingent  remainder  over,  and 
the  tenant  for  life  makes  a  feoffment  in  fee,  upon  condition, 
•Did  the  contingency  happens  before  the  condition  *  is  broken,  *  256 
or  before  entry  for  breach  thereof,  the  remainder  is  totally 
destroyed,  though  the  tenant  for  life  should  afterwards  enter  for 
the  condition  broken,  and  regain  his  former  estate,  (a) 

To  preserve  the  contingent  remainder  from  tlie  operation  of  the 
Iboflbient,  which,  in  this  respect,  sacrificed  right  to  fiction  and  meta- 
physeal subtlety,  recourse  has  been  had  to  the  creation  of  tru%teei 
Uffe%erve  the  contingeTU  remainder  during  the  life  of  tlie  tenant  for 
life,  notwithstanding  any  determination  of  the  particular  estate 
fvematarely,  by  forfeiture  or  otherwise.  This  precaution  is  still 
Vied  in  settlements  on  marriage,  or  by  will,  where  there  are  con- 
tingeut  remainders  to  be  protected.  The  legal  estate  limited  to 
tnutoes  during  the  tenant's  life,  is  a  vested  remainder  in  trust, 
ttisting  between  the  beneficial  freehold  and  the  contingent  remain*- 
der,  and  the  limitation  in  trust  is  not  executed  by  the  statute  of 
UNB)  and  the  legal  estate  in  such  cases  remains  in  the  trustees. 
^  tenant  for  life  has  a  legal  estate,  and  the  remainder  of  the 
Mae  character  and  for  the  same  period  is  vested  in  the  trustees ; 
ttd  if  the  particular  estate  determines  otherwise  than  by  the  death 
^tfthe  tenant,  the  estate  of  the  trustees  eo  imtantij  takes  effect,  and 
M  a  particular  estate  in  possession,  it  supports  the  remainder  de- 
pending on  the  contingency.  (6)  The  trustees  are  entitled  to  a 
ii^t  of  entry  in  case  of  any  wrongful  alienation  by  the  tenant  for 
*ife,  or  whenever  his  estate  for  life  determines  in  his  lifetime  by 
■oy  other  means,  (c)  The  trustees  are  under  the  cognizance  of  a 
court  of  equity,  and  it  will  control  their  acts,  and  punish  them  for 
•  breach  of  trust ;  and  if  the  feofiinent  be  made  with  notice  by  the 
P^haser  of  the  trust,  as  was  the  fact  in  Chndleigh^s  case^  a  Court 


(o)  Thomp«on  v.  Leach,  2  Salk.  576.    Hale  C.  J.«  in  Purefoy  v.  Hogera,  2  Sannd. 
^.   Fearne  on  Remainders,  438,  439.    2  Wodd.  Lee.  196, 197. 

{h)  Vanderheyden  v,  Crandall,  2  Denio,  1.  The  varioiu  fonna  of  these  settlements 
^tnst  were  stated  and  illustrated  by  Lord  Eldon,  in  Moody  v.  Walters,  16  Vesey, 
^^  and  in  Vanderheyden  v.  Crandall,  supra, 

(c)  2  Blacks.  Comm.  171.    Fearne  on  Remainders,  409,  410. 

TOL.  IV.  'Zi 
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of  Cbanoery  will  hold  the  lands  still  snlgeot  to  the  fbrmor  tnut(4 
But  this  interferenoe  of  equity  is  r^[ulatod  by  the  oiroumstuM 
and  justice  of  the  particular  case.  The  court  maj,  in  its  disoratiflii 
forbear  to  interfere,  or  it  may,  and  will,  even  allow  or  compd  Ai 
trustees  to  join  in  a  sale  to  destroy  the  oontingont  remainder,  if  i 
should  appear  that  such  a  measure  would  answer  the  uses  oripniDl 
intended  by  the  settlement,  (e) 

*267       *IX.  Cf  ether prapertie$ qfcfmiinffmU r$maindu%. 

If  a  contingent  remainder  be  ereatod  in  oonTeyanoeilig 
way  of  use,  or  in  dispositions  by  will,  the  inheritance,  in  the  mHi 
time,  if  not  otiierwise  disposed  of^  remains  in  the  grantor  or  U 
heirs,  or  descends  to  the  heirs  of  the  testator,  to  remain  until  ft 
contingency  happens.  This  general  and  equitable  principle  ii  «i 
acknowledged  authority,  (a)  Conveyances  to  usos  are  govene 
by  doctrines  derived  from  courts  of  equity ;  and  the  prineiiiki 
which  originally  controlled  them,  they  retained  when  united  vill 
the  legal  estate.  '  So  much  of  the  use  as  is  not  diqK)eed  of  remiii 
in  tiie  grantor ;  and  if  the  remainder  in  fee  be  in  contingency,  ft 
inheritance  or  use,  in  the  mean  time,  results  to  the  grantor,  asi 
descends  to  his  heirs,  and  becomes  a  springing  or  shifting  vaa,  a 
the  contingency  arises.  The  same  doctrine  is  applied  to  execoloi] 
devises ;  and  the  fee  remains  unafifected  by  the  will,  and  gods  tc 
the  heir,  subject  to  be  defeated  when  the  devise  takes  effect,  pro 
vided  it  takes  effect  within  the  period  prescribed  agidnst  perp^ 
tuities.  (()  Though  the  fee  descends,  in  the  interim,  to  the  heir 
there  shall  be  an  hiatu^y  as  was  observed  in  Phmket  v.  Solmet,  tt 
let  in  the  contingency  when  it  happens.  It  was  fully  and  definitel] 
settled  by  Lord  Parker,  on  appeal  from  the  rolls  in  Carter  v.  Ber 
nadistorij  ((?)  that  the  inheritance  descends  to  the  heir,  in  the  casi 
of  a  contingent  remainder  created  by  will,  to  await  the  happenioi 


((f)  Maiuell  V.  Mansell,  2  P.  V\rms.  678. 

(e)  Sir  Thomas  Tippen'a  case,  cited  in  1  P.  V\rm8.  869.  Piatt  r.  Sprigg,  2  Van 
808.  Frewin  v.  Charicton,  1  £q.  Cas.  Abr.  886,  pi.  4.  Symance  v.  Tattam,  lA* 
618.    Fearne  on  Remainders,  410-428.    Biscoe  v.  Perkins,  1  Yes.  &  Bea.  485. 

(a)  Sir  Edward  Clere's  case,  6  Co.  17  b.  Daris  v.  Speed,  Carth.  2G2.  Pnnftf  * 
Rogers,  2  Saund.  880.  Plonket  v.  Holmes,  T.  Raym.  28.  Lord  Parker,  in  Cuiv  * 
Bamadiston,  1  P.  Wms.  516. 

(6)  Preston  on  Estates,  rol.  1.  240,  242. 

(c)  1  P.  Wms.  606. 
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of  the  contingency.  The  only  ^debatable  question,  according  to 
Mr.  Feame,  is,  whether  the  rule  applies  to  conveyances  at 
oommon  *  law.  As  conveyances  in  this  country  are  almost  *  258 
luuFersally  by  way  of  use,  the  question  in  this  case,  and  in 
many  others  arisuig  upon  common-law  conveyances,  will  rarely 
occur; (a)  but  it  is  still  a  point  involved  in  the  general  history 
and  doctrines  of  the  English  law,  and  is  therefore  deserving  of  the 
attention  of  the  student. 

If  a  conveyance  be  made  to  A.  for  life,  the  remainder  to  the  heirs 
of  B.  then  living,  and  livery  be  made  to  A.,  Mr.  Fearne  contends 
tihat  the  inheritance  continues  in  the  grantor,  because  there  is  no 
passage  open  for  its  transition  at  the  time  of  the  livery.  The  tran- 
ntion  itself  may  rest  in  abeyance  or  expectation,  until  the  contin- 
gency or  future  event  occurs  to  give  it  operation ;  but  the  inheri- 
tance, in  the  mean  time,  remains  in  the  grantor,  for  the  very  plain 
and  unanswerable  reason  that  there  is  no  person  in  rerum  natura 
to  receive  it ;  and  he  or  his  heirs  must  be  entitled,  on  the  deter- 
mination of  the  particular  estate,  before  the  contingent  remainder 
can  take  place,  to  enter  and  resume  the  estate.  He  treated  with 
ridicule  the  notion  that  the  fee  was  in  abeyance,  or  in  nvhSms,  or 
in  mere  expectation  or  remembrance,  without  any  definite  or  tan- 
giUe  existence ;  and  he  considered  it  as  an  absurd  and  unintelli- 
gible fiction,  (i)  Of  the  existence  of  such  a  technical  rule 
rf*the  common  law  there  can  be  no  doubt.  The  principle  *  259 
^^^  perhaps,  coeval  with  the  common  law,  that  during  the 
pendency  of  a  contingent  remainder  in  fee,  upon  a  life-estate,  as  in 
^^  case  already  stated,  the  inheritance  was  deemed  to  be  in  abey- 


(o)  In  New  York,  the  conreyances  by  feofftnent,  with  livery,  and  by  fines,  and 
"^inon  recoveries,  are  abolished.  New  York  Revised  Statutes,  vol.  i.  788,  sec.  186. 
^<  vol.  ii.  43,  sec.  824.  AU  conveyances  are  now  to  be  deemed  grants ;  and  though 
^^  of  bargain  and  sale  and  of  lease  and  release,  may  be  used,  they  are  to  be 
^^Hied  grants.    This  was  a  common-law  conveyance,  and  it  is  now  declared  to  pass 

the  interest  of  the  grantor,  if  so  intended.  Ibid.  789,  sees.  188, 142.  Ibid.  748, 
^.  1,  2.  I  see  no  reason  why  tlie  question  in  the  text  should  not  apply  to  grants  in 
-W  York,  equally  as  it  would  have  done  to  feoffinents  with  livery  before  they  were 
Wished. 

(6)  Fearne  on  Remainders,  452-458.  That  an  estate  in  abeyance  is  to  be  consid- 
^  as  tn  nnbffmMf  was  a  doctrine  fi^quently  suggested  and  admitted  in  Plowden  (29  a, 
^  656,  563,  564),  and  Lord  Coke,  in  Co.  Litt.  842  b,  said,  that  an  estate  placed  in 
^  a  nondescript  situation  had  the  quality  of  fiime ;  irUer  nubila  caput.  Such  an 
^Mional  glimpse  at  fiedry  land  serves  at  least  to  cheer  us  amidst  the  disheartening 
H>m  of  the  subject 
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ance.  (a)  But  a  state  of  abeyange  was  always  odkms,  and 
admitted  but  from  necessity,  because,  in  fhat  interral,  tbere 
not  be  any  seisin  of  the  land,  nor  any  tenant  to  the  prmoif 
any  one  of  the  ability  to  protect  the  inheritance  from  wrong, 
answer  for  its  burdens  and  services.  This  was  the  principal  i 
why  a  particular  estate  for  years  was  not  allowed  to  sufq 
contingent  remainder  in  fee.  (ft)  Tbe  title,  if  attacked,  con 
be  completely  defended,  because  there  was  no  one  in  being 
the  tenant  could  pray  m  aid  to  support  his  riglit ;  and,  upon 
of  right  patent,  the  lessee  for  life  could  not  jcnn  ike  mi»e  up 
mere  right.  The  particular  tenant  could  not  be  ponishali 
waste,  for  the  writ  of  waste  could  only  be  brought  by  him  wli 
entitled  to  the  inheritance.  So  many  operations  of  law  wei 
pended  by  this  sad  theory  of  an  estate  in  abeyance,  that 
impediments  were  thrown  in  the  way  of  it,  and  no  acts  of  tb 
ties  were  allowed  to  put  tiiie  immediate  freehold  in  abeyan 
limiting  it  to  commence  infiOur^;  *and  we  have  seen,  tha 
ground  on  which  the  rule  on  Shelley's  case  is  placed,  was  t 
Tent  an  abeyance  of  the  estate,  (e)  Thouj^  the  good  sense  < 
thing,  and  the  weight  of  liberal  doctrine,  are  strongly  oppn 
the  ancient  notion  of  an  abeyance,  the  technical  rule  is,  that  1 
of  seisin  takes  tiie  reversion  or  inheritance  from  the  grantoi 
leaves  him  no  tangible  or  disposable  interest.    Instead  of  a  i 

sion  he  has  only  a  potential  ownership,  subsisting,  in 
*  260    templation  of  law,  or  a  possibility  of  reverter ;  *  and 

Preston  (a)  insists,  that  an  estate  of  freehold  dependii 
another  estate  of  freehold,  and  limited  in  contingency,  mu 
in  abeyance,  and  not  in  the  grantor.  Tlie  fee  passes  out  o 
grantor,  and  a  vested  estate  of  freehold  necessarily  precede 
remainder,  and  the  inheritance  is  in  contingency  as  well  ag 
the  grantor,  who  has  no  power  over  it,  as  against  the  perse 
whom  the  contingent  remainder  is  limited.  Mr.  Preston  confid 
asserts,  that  the  argument  of  Mr.  Feame,  however  abstractly 
and  reasonable,  is  without  authority,  and  contrary  to  all  se 


(a)  Bro.  tit.  Done  and  Rem.  pL  6.    Gawdj  J.,  in  Chudleigh's  caae,  1  Co.  HI 
lb)  Hob.  158. 

(c)  Hob.  158.    Sir  William  Blackstone's  argument,  in  Perrin  v.  Blake.   Fl 
on  Estates,  vol.  i.  229,  240-256. 

(a)  Preston  on  Estates,  vol.  i.  255.    Preston  on  Abstracts,  roL  iL  108-108. 
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« 

technical  rules.  Another  able  writer  (()  also  contends,  that  the 
doctrine  of  abeyance  was  never  shaken  or  attacked,  until  Mr.  Fearne 
brought  against  it  the  weight  of  his  eloquence  and  talents,  (c) 

A  vested  remainder,  lying  in  grant,  passes  by  deed  without  liv- 
erj ;  but  a  contingent  remainder  is  a  mere  right,  and  cannot  be 
transferred  before  tlie  contingency  happens,  otherwise  than  by  way 
of  estoppel.^  Lord  Coke  (d)  divides  estoppel  into  three  kinds,  viz. : 
by  matter  of  record,  as  by  letters-patent,  fine,  common  re- 
covery, and  pleading ;  (e)  by  *  matter  in  writing,  as  by  deeds  *  261 
indented ;  and  by  matter  in  pais,  by  acts  of  notoriety,  as  by 
livery,  by  entry,  by  acceptance  of  rent  and  by  partition.  Any  con- 
veyance by  matter  of  record,  or  by  deed  indented,  of  an  executory 
or  contingent  interest,  will  work  an  estoppel,  (a)  Thus,  if  there 
bean  estate  to  A.  and  B.,  and  to  the  survivor  in  fee,  a  conveyance 
operating  by  way  of  an  estoppel  will  bind  the  contingent  remainder 
in  fi^  in  the  survivor.  A  lease  and  release,  if  the  latter  be  by  deed 
Indented,  will  work  an  estoppel.    The  estate  for  life  is  the  only 


(6)  ComUh's  Essaj  on  Remainders,  176. 

(e)  There  can  be  no  doubt,  though  good  sense  was  with  Mr.  Fearne,  that  the  book 
nfliorities  are  against  him.  We  cannot  surmount  the  technical  rule,  if  technical  rules 
tn  binding  in  questions  on  property.  The  one  in  this  case  deduces  its  lineage  from 
1^  iDtiqmtj.  It  is  (bund  in  the  Year  Books,  and  is  dispersed  over  Plowden  and 
Oike.  Mr.  Preston  and  Mr.  Cornish  have  the  undoubted  adrantage ;  and  though  Mr. 
I^nne'fl  Treatise  on  Remainders  is  distinguished  for  its  searching  analysis  of  cases, 
lie  bu  abandoned  them  in  this  instance,  and  followed  the  irresistible  impulse  of  his 
J^gment  Those  other  writers  are  equaUy  masters  of  abstruse  law ;  and  the  latter, 
in  ]iirticnilar,  is  a  shrewd  and  dry  critic,  dealing  in  occult  points.  The  fee  wiU  take  an 
ooeuioDal  flight  to  the  clouds,  and  cannot  be  stayed,  for  common  sense  is  disabled, 
ttd  pierced  by  the  lonffe  faUente  sagitta  I 

(rf)  Co.  Litt  362,  a. 

(«)  Where  a  tenant,  in  a  writ  of  equity,  disclaimed  all  title  to  the  land  demanded, 
M  was  held  to  be  afterwards  estopped  from  setting  up  against  the  demandant,  or  his 
*>iignee,  any  title  then  existing  in  him.    Hamilton  v.  Elliott,  4  N.  Hamp.  182. 

(a)  Weale  v.  Lower,  PoUex.  64,  61.    Noel  v.  Bewley,  8  Sim.  183. 


^  And,  therefore,  cannot  be  conveyed  by  a  married  woman.    Den  v.  Demarest,  1  New  Jer- 

"Ti  (25.    In  Miller  v.  Emans,  19  N.  T.  884,  where  the  devise,  which  took  effect  in  1810,  was 

"  'bree  sons  and  foor  daughters,  with  a  provision  that  if  either  should  die  without  issue,  his 

*  ber  share  should  go  to  the  survivors,  it  was  held  that  the  contingent  interests  of  the  several 

JT^'^ew,  while  all  were  living,  could  be  released  ftom  some  of  them  to  the  others.    By  the 

5^  York  Revision  of  1830,  expectant  estates  are  declared  to  be  descendible,  devisable,  and 

^'^luble,  in  the  same  manner  as  estates  in  possession.    1  K.  S.  725,  sec.  724,  sec.  36.    And  ex> 

J^^t  estates  are  so  defined  as  to  include  all'  remainders,  whether  vested  or  contingent. 

P-  728,  §$  9, 11, 18.    Whether  the  statute  has  any  operation  where  the  interest  is  contin- 

*^tf  because  the  person  to  take  it  is  not  ascertained,  may  well  be  doubted. 

24* 
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tangible  interest,  and  the  other  is  a  mere  possibilitj ;  and  estoppdi 
exist  where  no  interest  passes  from  the  party,  (ft) 


(b)  Co.  Litt.  45,  a.  Benslej  v,  Burdon,  2  Sim.  &  Sta.  619.  In  an  dabonUe  vM 
of  the  learned  English  editor  to  the  case  of  the  Duchess  of  Kingston,  in  2dTaL 
Smith's  Leading  Cases,  the  law  of  estoppels  is  considered,  and  the  cases  dmifiei 
under  the  heads  of,  (1.)  Matter  of  Record.  Judgments  in  courts  of  record  are  eitop> 
pels,  and  conclusive  between  the  same  parties  and  privies  thereto,  either  in  blood,  a 
law,  or  by  estate.  So,  also,  are  decrees,  as  being  quasi  of  record  in  other  judicisl  pn> 
ceedings,  as  decrees  in  chancery,  in  ecclesiastical,  maritime,  and  military  ooorti,  ht 
nemo  debet  bis  vexari  pro  eadem  causa.  (2.)  Deed,  (8.)  Matter  in  pais.  All  these  hndik 
and  the  sound  qualities  of  estoppels  under  each,  are  illustrated  by  apposite  casei.  Thi 
American  editor,  Mr.  llare,  has  also  added  an  elaborate  note  on  the  same  subject,  cob* 
fined  principally  to  a  critical  discussion  of  American  cases.  S.  C.  Law  Libnu7,U.& 
vol.  xxviii.,  and  to  the  consideration  of  them  I  would  refer  the  student  The  seoie  of 
estoppels  is,  that  a  man,  for  the  sake  of  good  fiiith  and  fiur  dealing,  ought  to  be 
estopped  from  saying  that  to  be  &lse  which  by  his  means  has  once  become  accredhed 
for  truth,  and  by  his  representations  has  led  others  to  act  The  very  definitioii  d 
estoppel,  said  Mr.  Justice  Cowen,  in  8  Hill,  219,  is  when  an  admission  is  intended  to 
lead  and  does  lead  a  man  with  whom  a  party  is  dealing,  into  a  line  of  conduct  whidk 
must  be  pr^udicial  to  his  interest,  unless  the  party  estopped  be  cut  off*  from  the  paver 
of  retraction.  So,  an  estoppel  affecting  the  right  of  a  party  in  real  estate,  maj  In 
created  by  matter  in  pais,  consisting  of  acts  and  declarations  of  a  person,  hj  whiek 
he  designedly  induces  another  to  alter  his  position,  injuriously  to  himselfl  Brown  i. 
Wheeler,  17  Conn.  845.  Kinney  v.  Famsworth,  Id.  856.1  In  Doe  r.  Martyn,  8  Bin. 
&  Cress.  497,  Mr.  Justice  Bayley,  after  an  elaborate  examination  of  cases,  coododed, 
that  a  fine  by  a  contingent  remainder-man  passed  nothing ;  and  that  when  the  oootiB- 
gency  happened,  then  in  the  mouth  of  a  stranger  to  the  fine,  it  was  no  bar  sgaiost  a 
claim  in  the  name  of  the  rcniainder-man.    It  operates  by  estoppel,  and  by  estoppel 


1  Frost  V.  Saratoga  Mut.  Ins.  Co.,  5  Denio,  154.    L'Amoreux  v.  Vischcr,  2  Conast  278.  Bot 
V.  Jerome,  18  Conn.  138.    Id.  443.     If  a  person,  with  full  knowledge,  pennits  another,  withoat 
objection,  to  .sell  his  property  as  the  property  of  the  vendor,  he  will  not  be  j>ermitted  to  qw*- 
lion  the  title  of  a  bond  fde  purchaser.     So,  where  one  has  a  secret  title  to,  or  trust  or  inttftst 
in,  property,  and  pennits  another  to  expend  money  on  the  credit  of  such  property.    Nixon  r- 
Carco,  28  Miss.  (6  Cuah.)  414.    Watkins  r.  Peck,  13  N.  Ilamp.  360.     Casey  r.  Inloet?,  1  (liH, 
430.     It  is  declared  that  a  party  is  not  estopped  by  his  admission  or  assertion  of  a  concla4(« 
of  law.     Brewster  r.  Striker,  2  Comst.  19.    In  Freeman  r.  Cooke,  2  Wels.  H.  &  G.  653,  ifct 
whole  doctrine  of  estoppels  in  pais  was  much  discussed,  and  the  rule  is  laid  down  with  »dmir»- 
ble  precision  by  Baron  Parke,  as  ftdlows:  Where  one,  by  his  words  or  conduct,  inV/V/y  *'«'<* 
another  to  believe  in  the  existence  of  a  certain  state  of  things,  and  induces  him  to  ad  «^a  iW 
belief,  or  to  alter  his  own  previous  position,  the  former  is  concluded  troni  averrinir,  &fflhi<  thi 
latter,  a  dilferent  state  of  things  as  existing  at  the  same  time.     By  the  tvrm  tri//V/jf,  it  nia^ 
be  understood,  if  not  that  the  party  rei)resents  that  to  be  true  which  he  knows  U)  be  untrw.it 
least  that  he  means  his  representation  to  be  acted  upon,  and  that  it  is  acted  upon  acw)^!!!!?!^'' 
yet,  generally,  without  regard  to  intention,  if  the  party  so  conducts  himself  as  to  dtvci»« » 
reagonnfjle  man  to  his  prejudice,  he  will  be  estopped  from  asserting  the  truth.    See,  tl*o.P* 
V.  Baldwin,  1  Zabr.  (X.  J.)  403;  Kingsley  v.  Vernon,  4  Sandf  (N.  Y.)  361 ;  CopcUnd  r.('<1» 
land,  28  Maine,  625.     See  2  Smitli's  Lead.  Cas.  4  Am.  ed.  436;  People  t?.  Van  Kenn**«I«^'' * 
Selden  (N.  Y.),  121.    To  create  an  estoppel  inpais^  an  admission  must  be  not  only  made,  W 
acted  upon.    Farrell  r.  Uigley,  Hill  &  Denio  (N.  Y.),  90. 
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All  contingent  and  executory  interests  are  assignable  in  equily, 
ind  will  be  enforced,  if  made  for  a  valuable  consideration ;  and  it  is 


mij]  tod  parties  and  priries  may  avail  themselves  of  that  estoppel.^  But  in  Doe  v, 
OSrer,  10  Bam.  &  Cress.  181,  the  above  opinion  was  qualified,  and  it  was  held,  that  a 
Im  lij  I  contingent  remainder-man  did  not  operate  by  estoppel  only.  It  had  an  ulterior 
Bpcntioii  when  the  contingency  happened.  It  then  operates  upon  the  estate  as  though 
kind  been  vested  at  the  time  the  fine  was  levied,  and  the  estoppel  becomes  an  estate 
h  interest  Where  a  party  is  estopped  by  his  deed,  all  persons  claiming  under  or 
lamigfa  him  are  equally  bound  by  the  estoppel.  Stow  v.  Wyse,  7  Conn.  214.  Recitals 
h  I  deed  of  land  estop  parties  and  privies.  Story  J.,  Carver  v.  Jackson,  4  Peters, 
U.  8.,  88.  Jackson  v.  Parkhurst,  9  Wendell,  209.  A  party  executing  a  deed  is 
mopped  by  ihe  recital  of  a  particular  &ct,  to  deny  that  fiict  Shelley  v,  Wright, 
Wflki,  9.'  Every  man  is  bound  to  speak  and  act  according  to  the  truth  of  the  case, 
Md  the  law  will  presume  he  has  done  so,  and  will  not  allow  him  to  contradict  such  a 
mnoable  presumption.  This  is  the  reason  and  foundation  of  the  doctrine  of  estop- 
ptb.  The  estoppel  prevents  circuity  of  action.  The  truth  is  deemed  to  be  shown  by 
■feiteitope.  But  the  estoppel  must  be  certain  to  every  intent,  for  no  one  shall  be 
Wed  setting  up  the  truth,  unless  it  be  in  a  case  of  plain  contradiction  to  his  former 
■l^tiuns  and  acts.  Nelson  J.,  in  Pelletreau  v.  Jackson,  11  Wendell,  117.  Jackson 
9.  WiUnm,  18  Wendell,  178,  Tracy,  senator.  And  as  the  effect  of  an  estoppel  may 
b  to  that  out  the  real  truth,  by  its  artificial  representative,  estoppels,  whether  at  Uw  or 
b  tqmtj,  are  not  to  be  &vored  or  extended  by  construction.  Gaston  J.,  Jones  v, 
Wer,  1  Dev.  &  Batt.  (N.  C.)  464.  A  recital  does  not  operate  as  an  estoppel  in  an 
Ktin  b^  another  party  not  founded  on  the  deed,  and  wholly  collateral  to  it.  Carpen- 
IK  V.  Boiler,  8  Mees.  &  W.  209.  Whenever  the  application  of  the  doctrine  of  estoppel 
viNld  be  likely  to  defeat  the  principle  on  which  it  rests,  to  effect  justice  and  prevent 
*n)iig,it  becomes  the  duty  of  the  courts  to  prevent  its  application.  Blake  v.  Tucker, 
IS  Vermont,  44.  Technical  estoppels  by  deed  or  matter  of  record,  sometimes  con- 
(^  the  party,  without  any  reference  to  the  moral  qualities  of  his  conduct,  but  it  is 
B^l^erwite  as  to  estoppels  in  pais.  Welland  Canal  Co.  v.  Hathaway,  8  Wendell,  488. 
^'oiiaon  J.,  in  Dezell  v.  Odell,  8  Hill,  215.  Nor  do  estoppels  bind  the  sovereign  or 
"••to.  Candler  v.  Lunsford,  8  Battle  (N.  C),  407.  A  release,  or  other  deed,  when 
ibe  rrieisor  or  grantor  has  no  right  at  the  time,  passes  nothing,  and  will  not  carry  a 
^  nibsequently  acquured,  unless  it  contains  a  clause  of  warranty ;  and  then  it 
9Qites  by  way  of  estoppel,  and  not  otherwise.  Litt.  sec.  446.  Co.  Litt.  Ibid.  Jack- 
•*  t».  Wright,  14  Johns.  198.  Dart  v.  Dart,  7  Conn.  250.  Jackson  v.  Winslow,  9 
^^Bven,  1.    Pelletreau  v.  Jackson,  11  Wendell,  110.^    See  supra,  p.  85.    The  deed  of 


^ '  And  estoppels  are  binding  apon  parties  and  privies,  privies  in  blood,  privies  in  estate,  and 
'i^  in  law.    Corbett  v,  Norcross,  86  N.  Hamp.  99. 

'  McClesikey  v.  Leadbetter,  1  Kelly  (Geo.),  661. 

*  fisnk  of  Utica  r.  Mersereaa,  3  Barb.  Ch.  628.  If  the  husband  and  wife  unite,  by  cov« 
'^Hts  of  warranty,  in  conveying  her  land,  the  wife,  as  well  as  the  husband,  is  estopped  firom 
^ying  title  at  the  time.    Nash  v.  Spoiford,  10  Metcalf,  192. 

The  grantee  in  fee,  in  either  a  quitclaim  deed  or  a  deed  containing  covenants  qftoarranty^  is 
^  •■topped  from  denying  that  the  grantor  had  any  title  in  the  premises  conveyed,  either  at  or 
^^ious  to  Ae  date  of  the  deed.  Such  grantee  holds  adversely  to  his  grantor,  and  may  con* 
^9gt  soch  title,  or  strengthen  his  own  by  acquiring  any  other  title.  Averill  v.  Wilson,  4 
<b.  (N.  Y.)  180.    Sparrow  v.  Kingman,  1  Comst.  242. 
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settled,  that  all  contingent  estates  of  inheritance,  as  weQ  sa  tpnC' 
ing  and  executory  uses  and  possibilities^  coupled  with  aa  intoni^ 

where  the  person  to  take  is  certain,  are  transmisaUe  \f 
*  262    descent,  and  are  devisable  and  asrignable.  (e)    *  If  the  pv- 

son  be  not  ascertained,  they  are  not  ih^  possibilities  coii|U 
with  an  interesti  and  they  cannot  be  either  devised  or  desoesdiit 
the  common  law.  (a)  Contingent  and  executory,  as  well  ss  vBrtsl 
interests,  pass  to  the  real  and  personal  representatives,  according  to 
the  nature  of  the  interest,  and  entitle  the  representatives  to  Urn 
when  the  contingency  happens,  (ft)  ^ 


•  fime  eovart  will  not  operate-  hj  wj  of  estoppel*  io  oe  to  bv  her  w^m^wiif 
aoqiiired  inteieet  in  the  land.  Jackaon  v.  Vanderti^Tden,  17  JohiM.  167.  Bet  a  fti 
leWed  l^  huf band  and  wife  will  bar  lier  contingent  intereat^  hj  waj  cf  «ifl||A 
Helpa  V.  Hereford,  2  B.  4  AUL  242.  Bj  etatnte  In  lOMonri,  if  a  paraon  oonvqfi  ■! 
pnrporti  to  oonrey  in  foe  when  he  haa  not  tlie  legal  eatate,  and  he  aftenraida  aciwi 
it,  the  same  shall  paia  immediatelj  to  the  gnantie,  Berlied  Stutot^a  cf  Wmm^, 
1S86,  p.  119. 

(e)  Whitfield  r.  I^MiMOt,  1  Tesej,  891.  Wright  v,  Wri|^t,  Ibid.  411.  Lawnaoi  t. 
Bayard,  7  Pkige,  76.  Variok  v.  Bdwaida,  1  Hoff  Ch.  SS8,  S8fr-406.  Food  9.1kK^ 
10  FkOge,  141.    See,  also,  mipra,  toI.  IL  476^  note. 

(a)  Lampef  8  case,  10  Co.  46,  with  Eraser's  notes.  Ibid.  47  b.    Roe  o.  Joosi,  1  E 
Bhuiks.  80.    Uom  v,  Hawkins,  dted  in  1  Ibid.  88.    Jones  o.  Boe,  8  Term  Bcpitt 
Boe  o.  Griffiths,  1  Wm.  Blacks.  605.    But  possibUities  whidi  cannot  be  gnated  m 
devised,  may  be  released  to  the  owner  of  the  land.    Lord  Hardwicke,  Wright  i. 
Wright,  1  Yesey,  411.    In  the  case  of  Jackson  v.  Waldron,  18  Wendell,  178,  tfter  t 
fhll  and  learned  discussion,  it  was  decided,  that  a  mere  naked  poesibUUy,  without  beisg 
coupled  with  an  interest,  as  that  a  son  may  inherit  to  his  father  who  is  liTisg;  or 
where  there  is  a  deyise  of  white  acre  to  A.,  and  of  black  acre  to  B.,  and  if  eitber  da 
without  issue,  his  estate  to  go  to  the  surviror,  and  both  be  living,  such  a  postibiliqr 
cannot  be  assigned,  or  released,  or  derised,  or  pass  by  descent,  and  can  only  be  extii> 
guished  by  estoppel.    On  the  other  hand,  if  the  possibility  he  coupled  with  an  Ukn^, 
as  when  a  person,  who  is  to  take  upon  the  happening  of  the  contingency,  is  asoerttisfid 
and  fixed,  such  a  possibility  may  be  released,  devised,  or  assigned,  like  any  otbff 
future  estate  in  remainder.    Fortescue  v.  Satterthwaite,  1  Iredell  (N.  C.)»  570,  S.  F. 
A  mere  jua  precarium,  or  possibiU^  of  right  resting  on  courtesy  or  an  autidiaKd 
donation,  is  not  assignable.    Co.  Litt  446.    Long  on  Sales,  Boston  edit  4.    Vine  r. 
Comegys,  4  Wash.  C.  C.  670,  574.     Story  J.,  in  1  Peters,  U.  S.,  193,  213.    Mowefl 
V.  Lewis,  4  Hill  (N.  Y.),  685. 

(h)  Feame  on  Rem.  459.    Preston  on  Abstracts,  vol  ii.  119.    Goodtitle  p.  Wood, 


A.  conveys  land  to  B.,  with  covenants  against  incumbrances;  B.  re-conveys  the  land  in  fcc 
and  in  mortgage  to  A.,  with  similar  covenants;  B.  is  not  estopped  by  the  covenanu  inbisddid 
from  maintaining  an  action  against  A.  for  a  breach  of  A.*s  covenant.    Haynes  r.  Steveos,  U 
K.  Hamp.  28.    See,  also,  Brown  v.  Staples,  28  Maine,  497 ;  Hubbard  «.  Norton,  10  Conn.  I3S« 
Pike  V.  Galvin,  29  Maine,  188. 

^  For  the  common-law  rule  that  contingent  interests  sre  not  sssignable,  see  UaU  «.  Cbaffafei 
14  N.  liamp.  216. 
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211.  Goodright  V.  Searle,  2  Wilson,  29.  See  tn/rOf  p.  284.  I  apprehend 
rale  at  the  common  law,  that  executory  interests  cannot  be  transferred  by 
cept  by  way  of  estoppel,  no  longer  exists  in  New  York.  By  the  New  York 
Statutes  (toI.  i.  725,  sees.  9, 10, 18,  Ibid.  725,  sec.  85),  estates  in  expectancy 
in  future  estates,  rested  and  contingent ;  and  all  expectant  estates  are  descend- 
isable,  and  alienable,  in  the  same  manner  as  estates  in  possession.  This 
;  prorision  would  seem  to  embrace  every  executory  and  contingent  interest ; 
onreyances  whatsoever  are  reduced  to  simple  grants.  So,  by  the  Massachu- 
rised  Statutes  of  1885,  when  any  contingent  remainder,  executory  devise,  or 
ate  in  expectancy,  is  so  limited  to  any  person,  that  in  case  of  his  death  before 
ngency  happens,  the  estate  would  descend  to  his  heirs  in  fee,  such  person  may 
^  or  devise  the  same,  subject  to  the  contingency.  Also,  by  the  statute  of 
.  26,  all  contingent  interests  may  be  devised,  and  by  the  statute  of  7  and  8 
r6,  made  to  simplify  the  transfer  of  property,  all  executory  interests  are  made 
by  deed ;  and  this  applies  not  only  to  real  estate,  but  to  executory  interests 
old  estates,  though  it  is  said  to  be  doubted  whether  the  doctrine  of  executory 
is  applicable  to  any  other  chattels  than  real  chattels.  Williams,  on  the  Friii- 
Beal  Property,  Fart.  lY.  ch.  1,  298. 
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LECTUEE 


OF  EXECDTOBT  DEVIBBS. 


{ 


An  executory  devise  is  a  limitalioii  by  will  of  a  foture  co 
interest  in  lands,  oontrary  to  the  rules  of  limitatidn  of  oo 
estates  in  conveyances  at  law.  If  the  limitation  by  will 
depart  from  those  rules  prescribed  for  the  government  ct 
gent  remainders,  it  is,  in  that  case,  a  contingent  remain 
not  an  executory  devise,  (a)  Lord  Eenyon  observed,  ii 
Morgan^  (&)  that  the  rule  ledd  down  by  Lord  Hale  had  u 
prevailed  without  exception,  that  ^*  where  a  contingency  wa 
to  depend  on  an  estate  of  freehold,  which  was  capable*  of  su 
a  remainder,  it  should  never  be  construed  to  be  an  e 
devise,  but  a  contingent  remainder." 

I.  Of  the  history  of  exeeutorj/  devises. 

The  reason  of  the  institution  of  executory  devises  was 
port  the  will  of  the  testator;  for  when  it  was  evident 
intended  a  contingent  remainder,  and  when  it  could  not  o; 
such  by  the  rules  of  law,  the  limitation  was  then,  out  c 
gence  to  wills,  held  to  be  good  as  an  executory  devise.^  1 
not  mere  possibilities,  but  certain  and  substantial  inten 
estates,  and  are  put  under  such  restraints  only  as  ha 
deemed  requisite  to  prevent  the  mischiefs  of  perpetuities 
existence  of  estates  that  were  unalienable,  (c) 


(a)  Carradine  v.  Carradine,  1  Eden,  27. 

(6)  8  Term  Rep.  768. 

(c)  Lord  Ch.  J.  WUles,  in  Goodtitle  v.  Wood,  WiUes,  211. 


1  Limitations,  that  are  utterly  void  as  contingent  remainders,  are  often  held  to 
exccntoiy  devisee,  under  certain  circumstances.    Buiat  v,  Dawes,  4  Strobh.  £q.  87 
Thompson  v.  Hoop,  6  Ohio  State,  480,  485. 
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The  history  of  executory  devises  presents  an  interesting  view 
if  the  stable  policy  of  the  English  common  law,  which  abhorred 
perpetuities,  and  the  determined  spirits  of  the  courts  of  justice  to 
uphold  that  policy,  and  keep  property  free  from  the  fetters  of  en- 
tailments, under  whatever  modification  or  form  they  might  assume. 
Perpetuities,  as  applied  to  real  estates,  were  conducive  to  the  power 
and  grandeur  of  ancient  families,  and  gratifying  to  the  pride  of  the 
aristocracy ;  but  they  were  extremely  disrelished,  by  the  nation  at 
large,  as  being  inconsistent  with  the  free  and  unfettered  enjoyment 
of  property.  "  The  reluctant  spirit  of  English  liberty,"  said  Lord 
Northmgton,  (cf)  "  would  not  submit  to  the  statute  of  entails ;  and 
"Westminster  Hall,  siding  with  liberty,  found  means  to  evade  it." 
Oommon  recoveries  were  introduced  to  bar  estates  tail ;  and  then, 
on  the  other  hand,  provisos  and  conditions  not  to  alien  with  a  ces- 
■er  of  the  estate  on  any  such  attempt  by  the  tenant,  were  intro- 
duced to  recall  perpetuities.  The  courts  of  law  would  not  allow 
•ny  such  restraints  by  condition,  upon  the  power  of  alienation, 
to  be  valid,  (e)  Such  perpetuities,  said  Lord  Bacon,  (/)  would 
bring  in  use  the  former  inconveniences  attached  to  entail ;  and  he 
nggested  that  it  was  better  for  the  sovereign  and  the  subject,  that 
men  should  be  "in  hazard  of  having  their  houses  undone  by 
unthrifty  posterity,  than  be  tied  to  the  stake  by  such  perpetuities." 
Executory  limitations  were  next  resorted  to,  that  men  might 
■ttain  the  same  object.     Mr.   Hargrave  (^)  has  gleaned 

from  the  oldest  authorities  a  few  imperfect  samples  of  an  *  265 
executory  devise  ;  but  this  species  of  limitation  may  be  con- 
■dered  as  having  arisen  since  the  statutes  of  uses  and  of  wills.  It 
^5*8  slowly  and  cautiously  admitted,  prior  to  the  leading,  case  of 
^^Ui  V.  Brmotu  (a)  Springing  uses  of  the  inheritance  furnished  a 
^'^cedent  for  similar  limitations  in  the  form  of  executory  devises ; 


(</)  Duke  of  Marlborough  v.  Earl  Godolphin,  1  Eden,  417. 

te)  Vide  SHpra,  p.  131. 

if)  Use  of  the  law  m  Bacon's  Law  Tracts,  145. 

ig)  See  tiis  eUborate  argument  aa  counsel  in  the  great  case  of  Thellusson  v.  Wood- 
•^,  4  Vesey,  249-264.  Lord  Ch.  J.  Bridgman,  in  the  case  of  Bate  v.  Amherst,  T. 
^5'm.  82,  liad,  however,  long  preceded  him  in  the  research ;  for  he  insists,  in  tliat 
^^«,  that  executory-  devises  were  grounded  upon  the  common  law,  and  he  refers  to 
'  Edw.  in.  16,  a,  and  Hen.  VI.  18,  a,  as  evidence  of  it.  Both  of  those  cases  are 
^t^  by  Lord  Coke,  and  the  latter  in  7  Co.  9,  a,  to  prove  that  an  infant  en  venire  sa 
^^^  was,  in  many  cases,  "  of  consideration  in  the  law." 

(a)  I  Cro.  Jac.  590. 


S88  09  BIAL  990FBA  [PART  % 

and  it  was  dedded  in  P0B9  ▼•  Brmm^  that  a  fee  mii^  be  liiuM ' 
upon  a  fee  by  way  of  ezeoutory  deTiae,  and  Hiat  aneh  a  limititioi 
oould  not  be  barred  by  a  oomnum  xeoovery.    That  oaae  was  wkt 
as  to  executory  bequests  of  chattels;  and  lir.  Jnstioe  Dodridgi 
was  opposed  to  the  doctrine  of  the  dedsioa,  and  showed  that  hsiM 
haunted  with  the  apprehension  of  reviving  peipetoitieB  undsr  As 
shelter  of  an  executory  devise.     The  ease,  however,  estaHwhi 
tiie  legality  of  an  executory  devise  of  the  fee  upon  a  oontbgaaif 
not  exceeding  one  lifei  and  that  it  could  not  be  barred  by  a  noo^ 
ery.    The  same  point  was  conoeded  by  the  court  in  Smm% 
Cutler;  (&)  and  the  limits  of  an  executory  devise  were  grsdod^ 
enlarged,  and  extended  to  several  lives  wearing  out  at  the  ■■» 
time.    Thus,  in  Qwimg  v.  BidunUffty  (e)  a  linadftstioa  of  a  tsni. 
from  one  to  several  persons  in  remainder  in  suooesstOD,  was  hdi 
to  be  good,  and  not  tending  to  a  peipetnityy  if  they  were  aU  iHm 
together;  for,  as  Ch.  B.  Hale  observed  in  tlmt  case,  oB  As  MiAr 
were  lighted  together^  and  the  whole  period  conld  not  amouit  t^ 
more  tlian  the  life  of  the  last  sorvivor. 

The  great  case  of  the  Duke  of  Norfolk,  (ii>  on  fle 
*  266   trine  *of  perpetuities,  was  finally  decided  m  1685,  end 

three  senior  judges  at  law  were  associated  with  Lord 
cellor  Nottingham.    The  question  arose  upon  the  trust  (rf  a  ten» 
for  years  upon  a  settlement  by  deed,  and  it  was,  whether  a  limitii- 
tion  over  upon  the  coutingency  of  A.  dying  without  issue,  was  valii- 
The  subject  of  executory  devises  was  involved  in  the  elaborate  and 
powerful  discussion  in  that  case.     The  judges  were  exoeedini^ 
jealous  of  perpetuities,  and  would  not  allow  limitations  over  npoa 
an  estate  tail  to  be  good ;  but  the  chancellor  was  of  a  difforo^ 
opinion,  and  he  supported  the  settiement,  and  his  opinion  vsf 
affirmed  in  the  House  of  Lords.    While  he  admitted  that  a  peipe' 
tmty  was  against  the  reason  and  policy  of  the  law,  he  insisted  that 
future  interests,  springing  and  executory  trusts,  and  remainder^ 
that  were  to  arise  upon  contingencies,  if  not  too  remote,  were  not 
within  the  reason  of  the  olgection,  and  were  necessary  to  provide 
for  the  exigencies  of  families.    The  principle  of  that  case  was,  tltft 


(6)  1  Ley.  185. 

(c)  Pollex.  81.    1  Cases  in  Chancery,  4.    2  Freenuui,  ISS.    Lord  Bridgmaa't  )A 
report  of  the  case,  cited  hy  Mr.  Hargrare,  in  4  Yeaej,  26S. 
{d)  8  Ch.  Cas.  PoUex.  228.    2  Ch.  229. 
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arms  for  years  were,  equally  with  inheritances,  subject  to  execur 

ory  devise,  and  to  trusts  of  the  same  nature,  and  it  led  to  the 

prtfitice  of  a  strict  settlement  of  that  species  of  property-,  by  execi^ 

ttmj  devise,  to  the  extent  of  lives  in  being,  and  twenty-one  years 

jlSerwards.     The  doctrine  of  executory  devises  grow  and  enlarged, 

fNn'jfOMM,  in  its  application  to  terms  for  years,  and  to  estates  of 

ishcritance.     In  Scatterwood  v.  Udge,  (a)  the  judges  considered 

HfW  in  being  as  the  ultimatum  of  contingency  in  point  of  time ; 

Jnd  they  showed  that  they  inherited  the  spirit  of  the  old  law 

figninst  such  limitations.     Every  executory  devise  was  declared  to 

lie  ft  perpetuity  as  far  as  it  went,  and  rendered  the  estate  unalieDr 

vUe  during  the  period  allowed  for  the  contingency  to  happen, 

Ikoii^  all  mankind  should  join  in  the  conveyance,  (i) 

Ibe  question  which  arose  about  the  *  same  time  in  Lloyd  v.    *  267 

C&Nw  (a)  was,  whether  a  limitation  could  be  extended  for 

•one  year  beyond  coexisting  lives.    The  decision  in  chancery  was, 

4bat  it  could  not ;  but  the  decree  was  reversed  upon  appeal,  and 

the  limitation  with  that  advance  allowed,  though  not  without  great 

efcrts  to  prevent  it,  on  the  ground  that  perpetuities  had  latterly 

"iwreascd  to  the  entanglement  and  ruin  of  families.     Afterwards, 

hLuddififfton  v.  Kime^  (6)  Powell  J.  was  of  opinion,  that  a  limi- 

htion,  by  way  of  executory  devise  might  be  extended  beyond  a 

lifem  6M«,  so  as  to  include  a  posthumous  son.     But  Gh.  J.  Treby 

"••8  of  a  different  opinion,  and  he  held,  that  the  time  allowed  for 

^ecutory  devises  to  take  effect  ought  not  to  be  longer  than  the  life 

rf  one  person  then  in  being,  according  to  Snowe  and  Cutler's  case. 

At  last,  in  Stephetis  v.  Stephens^  in  1736,  (js)  the   doctrine  was 

finally  settled  and  defined  by  precise  limits.     The  addition  of 

t*6nty-one  years  to  a  life  or  lives  in  being  was  held  to  be  admis- 

*^;  and  tliat  decision  received  the  sanction  of  the  Court  of 


(o)  1  Salk.  229.    12  Mod.  278. 

(6)  Tills  last  obserration  of  Mr.  Justice  Powell  is  supposed  to  be  rather  too  strong ; 
^  the  owner  of  the  coDtingent  fee,  together  with  the  executory  devisee,  may  bar  it 
y  a  common  recoyery,  and  it  may  be  barred  by  fine  by  way  of  estoppel.  But  in 
'^Qte  states  where  there  are  no  fines  or  recoveries,  the  executory  devise  is  a  perpetuity 
'  tSu"  as  it  goes.    Feame  on  Executory  Devises,  by  Powell,  56. 

{a)  Prec.  in  Ch.  72.  Shower  P.  C.  187,  S.  C.  Marks  v.  Marks,  10  Mod.  419,  S.  P. 
Wliuson  V.  Woodford,  4  Vesey,  227.    11  Ibid.  112. 

(6)  1  Ixl.  Raym.  203. 

(c)  2  Barnard  K.  B.  875.    Cases  temp.  Talb.  228. 

TOL.  IT.  26 
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tkoui^  thd  ulterior  devisee  be  not  at  the  &ii6  Ai  erne;  (c)  il 
ohftttels,  80  limited,  aiie  mot  mbjeot  to  the  demands  of  enil^ 
beyond  the  life  of  the  first  tske«v  "^^  caandt  pledge  theai,i* 
dispose  of  &em  beyond  bib  life  iaterest  theirefai.  (€F) 

An  eiecat<H7  detise  diflfers  ttotA  t  remssftder  ift  tfarea  Torji^ 
terial  points.  (1.)  It  needs  not  any  patiiealar  estate  to  pmk 
and  Bui^rart  it,  as  in  tiie  M»we  of  ft  deme  in  fee  to  A.  mpeii  UsM^ 
nage.  Here  is  a  freehold  limited  to  oommeMe  At^/iAn^iM 
iriay  be  done  by  devke,  becacose  the  freoSiold  passes  wUlMNift  VMl 
of  seisin;  and  imtil  the  eontingeney  happens^  the  fee  pswsoij  hU 
usual  oonfte  of  desoent,  to  the  hehs  a*  law.  (2.)  A  fee  aaif  ll 
limited  after  a  fee,  as  in  the  ease  of  a  demise  of  kpd  to  B.  m  !( 

and  if  he  dies  wiOiomt  issne^  or  befinfe  Hkb  age  ettmaHfm^ 
*870   then  to  €.  in  fee.    (8.)  A  tenn  for  yean  may  be  * BtsM 

over,  after  a  Mfe-estate  created  In  the  same.  At  lav,li 
f^rant  of  the  term  to  a  man  for  life  "woald  have  beea  a  total  Ap 
•sition  of  the  whole  term,  {a)  Not  ean  im  eoceenlmy  deriM  t 
beqaest  be  prevented  ^r  destroyed  by  any  alteration  wliat8oeftf,ii 
Ihe  estate  out  of  wfaidi,  or  sabseqne&tly  to  whaeh,  it  is  limitsi(B 
The  executory  interest  is  ivbolly  exempted  ftom  the  povrer  of  li 
first  devisee  or  taker.  If,  therefore,  there  be  an  absolnte  powrf 
disposition  given  by  the  will  to  the  first  taker,  as  if  an  estile  ^ 
devised  to  A.  in  fee,  and  if  he  dies  possessed  of  the  property  wittoflt 
bwfdl  issue,  the  remainder  over,  or  remainder  over  the  propertf 
which  he,  dying  without  heirs,  should  leave^  or  without  sdHnj  ' 
devising  the  same  ;  in  all  such  cases  the  remainder  over  is  void  tf 
a  remainder,  because  of  the  preceding  fee ;  and  it  is  void  by  «V 
of  executory  devise,  because  the  limitation  is  inconsistent  wilk  ttl 
<tbaolute  estate,  or  power  of  disposition  expressly  given,  or  necessi- 
tily  implied  by  the  wiU.  (<?)  A  valid  executory  devise  camiotsob' 
sist  under  an  absolute  power  of  disposition  in  the  first  tikff* 
When  an  executory  devise  is  duly  created,  it  is  a  species  of  cntiiW 
estate,  to  the  extent  of  the  authorized  period  of  limitation.    Itis* 


(c)  Cotton  V.  Heath,  1  Eq.  Cas.  Abr.  191,  pi.  2, 

{d)  Hoare  v.  Parker,  2  Term  Bep.  876.    Feame  on  EiKcntoiy  DeriseB,  46. 
(a)  2  Blacks.  Comm.  178, 174. 

(6)  PellB  V,  Brown,  Cro.  Jao.  690.    Feame  on  Execntoiy  Derisea,  46, 61-66. 
(c)  Jackson  v.  Boll,  10  Johns.  19.    Attomej-General  o.  HaD,  Ftteg.  S14.   Ut  a 
Ide,  5  Mass.  600.    Jackson  v.  Robins,  16  Johns.  687. 
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liable  and  inalionable  interest,  and  the  first  taker  has  onlj  the  use 
of  tbe  land  or  chattel  pending  the  contingency  mentioned  in  thQ 
will.^  The  executory  devise  cannot  be  divested  even  by  a  feoff' 
loent ;  (d)  but  the  stability  of  these  executory  limitations  is,  never- 
Ibeless,  to  be  understood  with  this  single  qualification,  that  if  an 
ffeoutory  devise  or  interest  follows  an  estate4ail^  a  conoimon  recov-^ 
ly  aufiered  by  tbe  tenant  in  tail  before  the  condition  occurred,  wiU 
ir  the  estate  depending  on  that  condition ;  for  a  common  re- 
Qifery  bars  all  subsequent  *  and  conditional  limitations,  (a)  *  %1\ 
\  is  iv)t  so  with  a  recovery  suffered  by  a  tenant  in  fee ;  for 
tiat  ^will  not  bar  an  executory  devise,  as  was  decided  in  PelU  v. 
)yM9n;(i)  and  the  reason  of  the  distinction  is,  that  tbe  issue  m 
ail  is  barred  in  respect  of  the  recompense  in  value,  which  they  are 
^rammed  to  recover  over  against  the  vouchee ;  whereas  the  execu- 
tory devisee  is  entitled  to  no  part  of  the  recompense,  for  that  woidd 
go  to  tiie  first  taker,  or  person  having  the  conditional  fee.  It  is 
Ikurther  to  be  observed,  that  a  change  of  circumstances,  either 
Ubre  or  after  a  testator's  death  may  convert  into  a  remainder,  a 
finiitation,  which,  at  the  death  of  the  testator,  and  without  such 
•hange,  could  only  have  operated  by  way  of  executory  devise.  (<?) 

m.  Cf  limitations  to  executory  devises, 

(1.)   When  too  remote. 

We  have  seen,  (cf)  that  an  executory  devise,  either  of  real  or 
^srsonal  estate,  is  good  if  limited  to  vest  within  the  compass  of 
Wenty-one  years  after  a  life  or  lives  in  being ;  and  the  contingency 
Qay  depend  on  as  many  lives  in  being  as  the  settler  pleases,  for 
be  whole  period  is  no  more  than  the  life  of  the  survivor,  (e)  ^ 


(d)  Hnlliiieiix't  case,  cited  in  Ffthii.  186. 

(a)  DriTer  v.  Edgar,  Cowp.  879.    Feame,  66,  67, 107. 
(h)  Cro.  Jao.  590. 

(e)  Preston  on  Abstracts,  yoI.  ii.  154.    Doe  v.  Howell,  10  Bam.  &  Cress.  191. 
(d)  Sufmi,  p.  267. 

{e)  Vide  tupra,  p.  17.    In  the  case  of  a  devise  of  real  estate  to  trustees,  in  trost  for 
rife  for  life,  and  after  her  death  in  trust  for  the  grandchildren  of  B.  then  living,  to  be 


1  It  is  essential  to  the  validity  of  an  executory  devise,  that  it  cannot  be  defeated  by  any 
1  of  the  first  taker.    Allen  v.  White,  16  Ala.  181,  and  caaes  cited. 

1  And  an  executoiy  devise,  directing  limitations  beyond  the  period  allowed  by  law,  is  void 
r  tlia  wliole,  and  not  merely  for  the  excess  beyond  the  legal  period.  St.  Amour  9.  Rivard, 
lfich.294. 

25* 
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This  role  of  the  English  kw  has  been  nwlrieted  by  the  Nev  Y^ 
Bevised  Statutes,  (/)  which  wiU  not  alknr  fbe  ahnhite  povsr  d 
alienation  to  be  suspended  bj  anj  Kmitatiffln  or  eoodMa 
for  a  longer  period  than  daring  (he  contimiaaoe  of  not 
two  lives  in  being  at  the  creation  of  fbe  estate ;  esoept  hi  Ike 
case  of  a  contingent  remainder  in  fee,  iHbddi  may  be 
prior  remainder  in  fee,  to  take  eflbct  in  the  event  that  fbe 
to  whom  the  first  remamder  is  limited  shall  die  Bnder  fbe  ags 
twenty-one  years ;  or  upon  any  other  oontuigeney  by  whiob 
estate  of  such  persons  may  be  detennined  befinre  they  attain 
fiiU  age.    Every  future  estate  is  declared  to  be  void  in  iti 
tion,  which  suspends  the  absolute  power  of  alie(natioi&  fiir  a 
period  than  is  above  prescribed.  (^)    The  New  Yoik  stataito  bM, 


raoeived  l^  tfaem  iii«qiial  proportkmt,  when  tli^  thoiild  wtvnpf 
twenty-ilTe  yean,  the  tettetor  left  the  widow  and  B.  nuTirlng.    Eight 
wera  Urhig  at  the  death  of  the  widow,  and  MTenl  wen  bom  sftmtidft 
feKerem  9.  WiUiamt,  6  Sim.  171,  that  the  derias  was  not  void  §at 
tfaoae  onlj  of  the  grandchiidren  took  who  were  in  eTJatenee  at  the  mhSam*k 

(/)  YoL  L  728,  aeci.  14, 16^  16.    Vkk  mfta,  p.  2Si. 

iff)  A  trust  estate,  if  it  be  lo  limited  tiiat  It  oamw^  In  ubj  events 
than  the  actual  mlnoritj  of  two  or  more  influits  fai  bebg  at'tfaa  crsstiutt  of  As 
and  who  have  an  interest  therein,  eitiierTeated  or  oootfaiflaBt,  bnot: 
in  New  York ;  fbr  this,  in  no  OTont,  soqiends  the  poww  of  iHamUhM 
period  than  twenty-one  years,  and  the  nsoal  period  of  gmM/m,  If 
hnmons  child.    Hawley  v.  James  6  Frige,  SIS.    8.  C  16  WmidtM,4L^    li 
case  of  Hawley  v.  James,  it  was  urged  upon  the  signmeBt  fej  one  «f  tts 
(and  who  had  been  himself  one  of  the  leTiaera),  thai  the  mis  of  the 
permitting  a  suspension  of  the  absolute  power  of  alienation  fir  a 
years  without  reference  to  lives,  was  not  within  the  pcdicy  or  pur  flaw' of  fl 
Statutes,  and  remained  unchanged.    Blackstone  obserres,  that  in  the  two 
executory  devises,  the  contingencies  ought  to  be  such  as  may  happen  wiAim  a 
able  time;  as  within  one  or  more  life  or  lives  in  being,  or  within  a  moderate  term  ^ 
years.    2  Blacks.  Comm.  178.    The  object  of  the  statute  was  to  reduce  the  nomhor 
of  lives  to  two,  and  to  abolish  the  twenty-one  years  as  an  absolnte  tenn,  after  lbs 
expiration  of  the  lives,  and  confining  the  additional  suspense  to  an  actoal  minori^- 
See  6  Paige,  281.    But  a  moderate  term  fir  years  was  probably  deemed  not  soiBcieoilf 
definite  and  precise,  and  the  decision  in  the  case  seems  to  have  regarded  the  statntoiT 
restriction  as  ttie  only  one  existing.    It  was  decided,  that  where  a  trust  tenn  cresttd 
by  will  was  to  continue  until  a  number  of  children  and  grandchildren,  exeeeding  t^ 
attained  the  age  of  twenty-one,  it  was  void  under  the  statute ;  for  the  power  of  slieiii> 
tion  of  a  fee  could  not  be  suspended,  by  means  of  a  trust  term,  beyond  the  coDtinasiM 
of,  or  at  the  expiration  of,  not  more  than  two  lives  in  being  at  the  death  of  the  tsftfr 


s  In  Amoiy  r.  Lord,  9  N.  T.  (6  Seld.)  408,  the  Court  of  Appeals  held  that  Hawky  v.  Jsb 
and  Coster  v.  Lorillard,  settle  that  section  14  applies  to  present  and  to  trust  estates. 
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r 
effect,  destroyed  all  distinction  between  contingent  remainders  and 
executory  devises.^    They  are  equally  future  or  expectant  estates^ 
aabject  to  the  same  provisions,  and  may  be  equally  created 
hf  graut  or  by  will.    *  The  statue  (a)  allows  a  freehold  es-    *  272 
iate,  as  well  as  a  chattel  real,  to  be  created,,  to  commence  at 
a  future  day ;  and  an  estate  for  life  to  be  created  in  a  term  for 
years,  and  a  remainder  limited  thereon ;  and  a  remainder  of  a  free- 
hold or  chattel  real,  either  contingent  or  vested,  to  be  created 
expectant  on  the  determination  of  a  term  of  years ;  and  a  fee  to  be 
limited  on  a  fee,  upon  a  contingency.     There  docs  not  appear, 
therefore,  to  be  any  real  distinction  left  subsisting  between  contin- 

tor,  lod  to  be  designated  by  the  wiU,  for  a  term  Umited  upon  the  minoritieB  of  more 

tikn  two  persons  not  desiffnated,  would  depend  upon  more  than  two  Uves  and  be  void. 

Three  or  more  minorities  were  considered  by  the  court,  in  that  case,  as  being  equivar 

lint  to  three  or  more  lives,  and  equally  fiital,  unless  at  least  two  of  the  minors  or 

pOBons  wer^  specially  designated  as  being  those  on  whom  the  contingency  or  event 

^  the  estete  depended.    So,  agam,  in  Hone  v.  Van  Schaick,  7  Paige,  221.     S.  C.  20 

v^endell,  564,  a  similar  limitation  of  a  trust  of  real  estate,  directing  the  trustees  to 

*fVfy  the  future  income  thereof  to  several  children  and  their  representatives,  for  the 

*''*"  of  twenty-one  years  from  the  date  of  the  will,  and  then,  or  as  soon  as  the  trustees 

nonJd  deem  discreet,  to  divide  tlie  fund  among  the  children  and  their  representatives ; 

*^  Uie  children  to  take  only  life-estates,  with  remainders  in  fee  to  their  descendants, 

*■■  «eld  to  be  void  under  tlie  New  York  Revised  Statutes,  and  upon  the  principles 

"-'''Wished  in  Coster  v.  Lorillard  and  Ilawley  v.  James.    It  rendered  the  interests  of 

i''*^  oea^if/  ytt«  trust  inalienable  for  too  long  a  time.    Every  estate  is  void  in  its  creation 

^7^  lospends  the  absolute  power  of  alienation  for  more  than  two  designated  lives  in 

^^^  *t  the  creation  of  the  estate.    Life  must,  in  some  form,  enter  in  the  limitation. 

'  *^iin,  in  Van  Vechten  v.  Van  Vechten,  8  Paige,  104,  it  was  held,  that  where  the 

*^^V)r  devised  real  estate  to  trustees  to  sell,  and  apply  the  proceeds  to  the  support 

'**'«r  daughters  during  the  lives,  the  devise  was  void,  by  suspending  the  power 

*  ^^enation  for  more  than  two  lives ;  because  the  will  directed,  if  either  daughter 

**^  leaving  issue,  the  income  of  her  sliare,  to  be  applied  to  the  support  of  such  issue, 

■■^  If  without  issue,  tlie  income  of  her  share  to  go  to  the  survivors.    The  remainder, 

**^  the  death  of  the  daughter,  was  held  to  be  vested  in  her  issue  absolutely.    De 

^y«er  V.  Clendining,  8  Paige,  495,  S.  P.» 

(a)  New  York  Revised  Statutes,  vol.  i.  724,  sec.  24. 


«  De  Kay  p.  Irving,  6  Denio,  646.    Jennings  v.  Jennings,  6  Sandf.  (N.  Y.)  174.    WeUer  v. 

ITeDer,  28  Barb.  (N.  Y.)  688.    See  as  to  construction  of  New  York  statutes  of  trusts,  Lang 

r.  fiopke,  6  Sandf.  (N.  Y.)  363.    A  trust,  during  a  minority,  is  determined  by  the  death  of  the 

■UDor  before  he  attains  his  age,  and  therefore  a  trust  during  two  minorities  is  valid.    Sea' 

ifarther,  Morgan  r  Masterton,  4  Sandf.  (N.  Y.)  442. 

Where  a  power  in  trust  to  Uase  suspends  the  alienation  beyond  the  legal  period,  it  is  void; 
hut  a  power  in  trust  to  atU  in  such  a  case  is  valid,    Haxtun  r.  Corae,-2  Barb.  Ch.  606. 

As  to  peivonal  estate,  the  New  York  statute  is,  that  **  the  absolute  ownership  of  personal 
property  shall  not  be  suspended  ...  for  a  longer  period  than  during  the  continuance  of  two 
lives  in  being  at  the  date  of  the  instrument  ...  or  if  such  instrument  be  a  will  for  not  mors 


or  BUX»  tBOtBR;^  |%AB  % 

got  remainders  and  eieootoiy  devisQa.^  Thejr  ue-  mt  perfsfllf 
aniiiQfikted,  that  thd  latter  maj  be  oonndered  as^ndnoed  sahilM* 
tially  to  the  same  okas;  and  thejbotk  oome  under  the  gpaui 
denomination  of  expectant  eatatee.  Eveij  speciea  of  fotare  fimili' 
tion  is  brought  within  the  same  dftfiwition  and  oontroL  UaeB  beiig 
also  aboliriied  by  the  same  code,  (i)  all  ezpectani  eatatea,  in  Ai 
ahape  of  springing,  shiffcing,  or  aecondary  vaeay  creatod  hj  eomf 
ancea  to  uses,  are,  in  eflfect,  beoome  oontingent  remaindera,  aal 
inbject  predselj  to  the  same  mlea.  What  I  ahaU  aaj^  hflflnallii^ 
on  the  subject  of  exeentorj  deviaea,  iriU  ha^e  refezenoe  to  the  S^ 
g^idi  law,  as  it  existed  in  New  York  prior  to  the  late  xeriakxiy  aal 
aa  it  still  exists  in  other  states  of  the  Union,  (c) 


{h)  New  York  BeviMd  StutatM,  tqL  L  TSB^  M&tf. 

(c)  Wemaynotbeab&i  to  calcokto  wilh  oevtefai^apQa  te  flitiiia  ofnilkirf 


tea  two  Uvet  in  being  at  tlM  dM&  tf  tlM  taitetar."  1 B.  a  TT8,  tee.  1.  TvoBrcikUa 
kf  tiiertfare,  the  limit  of  peipetaity,  both  in  nepeet  to  nil  and  pwwinni  trtita  AbUh^ 
ootate,  the  Ungimge  of  the  efttnte  is,  "the  ibeohite  powr  ef  iHenrtlott  ihiP  not  be  Mfai* 
ed,*'  ic;  and  this  Ungnage  wm  probabljr  choaen  ao  aa  to ladiido  tha eaaa of  aakiiiidb 
tniat  where  there  is  no  soi^ense  of  ownaiahip.  The  tmt  to  laealvia  aai  aprfT  "■''  ^ 
ptofiC^asaathoriMdanddelfaiedbjtliaVawToikBMatailiorildaclaaMtar.   l&SLn^ 

The  rale  it  now  (1868)  entirely  settled  in  New  Toik,  that  aUenation  and  owaanU^tfaH 
be  suspended,  except  npoo  a  life  or  two  lives;  and  tliat  no  period  of  tinio-*long  er  ibi^ 
definite  or  indefinite —can  be  aecepted  as  a  snbstitote  far  lives.  In  Phalps  a.  Poad,  tt  a.T« 
My  the  bequest  was  of  $60,000  to  ezecntorB,  for  the  pnrpose  of  buQding  a  ooUegt  in  Iibsdi»V 
#100,000  should  be  raised  for  that  purpose  in  this  ooontry.  Held  too  nmote  and  void.  W 
latest  case  is  Rose,  executor,  v.  Rose,  &c^  determined  hj  tha  Court  of  Appeals  in  Octobsr,lli^ 
The  testator  gave  a  large  estate,  valued  at  $1,000,000,  to  ezecutots,  to  aid  in  Ibaadiagal 
olent  association,  if,  withlnj^  fftan  horn  his  decease,  $800,000  should  be  raised  ihaa 
sources.  If  that  sum  should  not  be  so  raised  within  the  specified  time,  then  the 
go  over,  one-half  to  the  American  Colonization  Society,  utd  the  other  half  to  other 
objects.  It  was  held,  that  the  primaiy  limitation  was  void  as  a  perpetoify,  and  that  the 
rice  was  fatal,  also,  to  the  secondary  bequest.  These  two  cases  also  detennine  that  ^iAs 
charities  are  not  exempt  from  the  rule  against  perpetuities;  and  tha  aama  point  was 
by  Sir  Edward  Sugden,  sitting  hi  the  Irish  Coort  of  Chanoeiy.  ,  1  Dnu  &  Wan  Sl^» 
The  rule  may  be  stated  upon  numerous  authorities,  that  where  a  'gift  or  estate  is  limited  a^ 
take  effect  upon  on  event  which  is  too  remote,  all  subsequent  limitations  dependent  on  the  as^ 
happening  of  the  same  event  are  also  too  remote  and  void.  Lewis  on  Perpetuities,  6801,  H%^ 
Smith  on  Executory  Interests,  §  727.  Rex  «.  Dnngannon,  1  Droiy  &  Warren,  609. 
Pritchard,  1  Russ.  218.  Comport  o.  Austen,  12  Id.  tl8.  Palmer  a.  Halfttd,  4  Id.  406. 
eek  f.  Lamb,  8  Young  &  CoL  606.  Proctor  fi  Bishop  of  Bath,  t  H.  Black.  868, 1.  Janaaaiai* 
Wills,  242,  265.  In  re,  Thatcher's  Trusts,  26  Beav.  866.  Moneypenny  v.  Demng,  1  DeO- 
M.  &  G.  146. 

1  But  it  has  been  declared  that,  when  possible,  the  oooit  will  give  a  ftttnre  interest  ia  Is*' 
effibct  as  a  contingent  remainder,  rather  than  as  an  executory  devise.    Wolfe  a.  Van  Nortno^ 
3  Comst  436.    Johnson  «.  Valentine,  4  Sand£  (K.  T.)  86.    Manderson  a.  Lukens,  28  FraB> 
6t8L    See,  also,  St.  Amour  SI  Bivard,  2  Mich.  2M-804. 
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executory  devise  be  limited  to  take  effect  after  a 
ithout  heirSy  or  without  issue^  or  on  faUuire  of  isstiey  or  withr 


es  wliich  have  been  recently  made  in  the  doctrine  of  expectant  estates  hy  the 
c  revised  code  of  statnte  law.  But  tlie  first  impression  is,  that  these  inno- 
iU  be  found  to  be  judicious  and  beneficial.  It  appears  to  be  wise  to  abolish 
icai  distinction  between  contingent  remainders,  springing  or  secondary  uses, 
itory  devises,  for  they  serve  greatly  to  perplex  and  obscure  Uie  subject  It 
!S  to  t2ie  simplicity,  uniformity,  and  certainty  of  the  law,  to  bring  those 
cecutory  interests  nearer  together,  and  resolve  them  into  a  few  plain  princi- 
is  convenient  and  just,  tluit  all  expectant  estates  should  be  rendered  equally 
•m  destruction  by  means  not  within  the  intention  of  the  settlement,  and  that 
Jd  all  be  controlled  by  the  same  salutary  rules  of  limitation.  Some  of  the 
B  are  not  material,  and  it  is  doubtAil  whether  confining  fixture  estates  to  two 
wing  was  called  for  by  any  necessity  or  policy,  since  tlie  candles  were  all 
the  same  time,  let  the  lives  be  as  numerous  as  caprice  should  dictate.  It 
f  er  not  exposed  to  much  abuse ;  and,  in  tne  case  of  children,  it  might  be  very 
and  proper  that  the  fiither  should  have  it  in  his  power  to  grant  life-estates  in 
lal  inheritance  to  all  his  children  in  succession.  The  propriety  of  limiting 
ler  of  lives  was  much  discussed  recently,  before  the  Ettglish  Real  Property 
mers.  The  objection  to  a  large  number  of  livo^  is,  that  it  increases  the 
keeping  tlie  estate  locked  up  from  circulation  to  the  most  extended  limit  of 
(B ;  and  very  respectable  opinions  are  in  &vor  of  a  restriction  to  the  extent 
three  lives  only,  heMidei  iks  lives  of  the  parties  i»  interest,  or  to  whom  life-estates 

case  of  Coster  v.  Lorillard,  decided  in  the  Court  of  Errors  of  New  York,  in 
r,  1835,  on  appeal  from  chancery  (6  Paige,  172.  S.  C.  14  Wendell,  266),  the 
in  the  statute  to  the  suspension  of  the  power  of  alienation  beyond  two  lives 
ras  strictly  sustained.  The  devise  was  to  trustees  in  fee,  in  trust  to  receive 
ittd  profits,  and  pay  over  and  divide  the  same  equally  between  twelve  nephews 
I,  and  the  survivors  and  survivor  of  them,  during  their  lives  respectively ;  and, 
leaths  of  all  the  testator's  nephews  and  nieces,  reominder  in  fee  to  the  children 
elve  nephews  and  nieces  living,  and  to  tlie  children  of  such  as  may  then  bo 
^r/tes.  The  will  would  have  been  good  under  the  English  law,  and  under 
r  New  York  as  it  stood  before  the  Revised  Statutes  of  1830,  for  that  allowed 
oty  to  be  rendered  inalienable  during  the  existence  of  a  life,  or  any  number 
1  being,  and  twenty-one  years  and  nine  months  afterwards,  or  until  the  son  of 
}r  life  should  attain  his  full  age.  But  the  New  York  Revised  Statutes,  vol.  i. 
15,  prohibited  the  suspension  of  the  absolute  power  of  alienation,  by  any  lim- 
condition  whatever,  for  any  longer  period  tiian  two  lives  in  being  at  the 
»f  tlie  estate,  and  the  prohibition  applied  to  all  estates,  whether  present  or 
[lere  was  an  attempt  to  contravene  the  letter  and  the  policy  of  the  statute, 
by  the  trustees  would  have  been  in  contravention  of  the  trust,  and  therefore 
le  New  York  Revised  Statutes,  vol.  i.  730,  sec.  65.  Nor  could  the  nephews 
s  convey,  for  the  whole  estate  in  law  and  equity  was  in  the  trustees,  subject 
:e  execution  of  the  trust  New  York  Revised  Statutes,  vol.  i.  729,  sec.  60. 
lews  and  nieces  had  no  other  right  than  a  beneficial  right  in  action  to  enforce 
performance  of  the  trust.  The  remainder-men,  tliat  is,  the  grand-nephews 
8  then  in  existence,  could  not  convey,  for  who  were  to  take  in  remainder  wm 
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Mil  leaving  is9uej  the  limitation  is  held  to  be  ycndy  because  ft 
tingenoy  is  too  remote,  as  it  is  not  to  take  place  untH  ai 
indefinite  failure  of  issue.^  Nothing  is  more  common,  is 
upon  devises,  than  the  fisdlure  of  tiie  contingent  devise,  fin 
want  of  a  particular  estate  to  support  it  as  a  remainder ;  or 
son  of  its  being  too  remote,  after  a  general  fiulure  of  issue 
admitted  as  good  by  way  of  executory  devise.  If  the  testator 
that  the  limitation  over  was  to  take  effect  on  fiulure  of  issue 
at  the  time  of  the  death  of  tiie  person  named  as  the  first  take 
the  contingency  determines  at  his  death,  and  no  rule  of 
broken,  and  the  executory  devise  is  sustained.*  The  diffici 
vexed  question  which  has  so  often  been  discussed  by  the  coi 
whether  the  testator,  by  the  words  €fying  mthaut  issuej  or  bj 
of  similar  import,  and  with  or  without  additional  expn 
meant  a  dying  without  issue  living  at  the  time  of  the  death 
first  taker,  or  whether  he  meant  a  general  or  indefini 
274*   ure  of  issue.'    Almost  every  case  on  wiUs,  *with  i 


contingent,  and  conld  not  be  asoertidned  iintU  the  deatfi  of  the  snnriTor  of  tiie 
and  nieces.  Thej  had  no  preaoit  estate,  and  onlj  a  poiribllitj.  If  thej  tim 
twelve  nephews  and  nieces,  they  took,  and  not  otherwise.  The  estate  gif<i 
mainder,  therefore,  suspended  the  power  of  alienation  during  the  contiDUAnc 
twelve  nepliews  and  nieces,  and  by  the  force  of  the  statute  the  remainder  ws 
be  void,  and  the  trust  also  void,  as  being  in  contravention  of  the  statute ;  and  t 
(and  which  was  stated  in  tlie  case  as  amounting  to  three  millions  of  dollars, 
rents  and  profits  to  upwards  of  eighty  thousand  dollars  annually)  descended  to 
at  law.  It  was  therefore  decided,  tliat  a  devise  in  trust  of  an  entire  estate,  tc 
the  rents  or  income  thereof,  and  to  distribute  it  among  several  cestui  que  tnu 
not  be  considered  as  a  separate  devise  of  the  share  of  each  cestui  que  trust,  so  t 
tect  the  share  of  each  as  a  tenant  in  common  during  his  own  life ;  and  that  as 
was  to  endure  for  a  longer  period  than  two  lives  in  being  at  the  death  of  the 
the  whole  devise  in  trust  was  void.  This  was  tlie  amount  of  tlie  decree  in  tl 
of  Errors,  and  the  discussions  in  the  case,  and  the  contrariety  of  views  takei 
different  members  of  the  court  aflR)rds  a  striking  illustration  of  the  indiscre 
danger  of  disturbing  and  uprooting,  as  extensively  as  the  revisers  in  their 
statutes  have  done,  the  old  established  doctrine  of  uses,  trusts,  and  powers,  ai 
were,  as  Ch.  J.  Savage  observed  in  that  case,  "  subjects  which  baffled  their  pc 
modification ' 


1  Jackson  v.  Dashiel,  3  Md  Ch.  Pec.  267.  Tongue  r.  Nutwell,  18  Md.  415.  But 
0.  £by,  5  Barr,  4()1,  where  it  was  held  that  the  first  devisee  took  an  estate  in  fee. 

3  Bell  V.  Scammon,  16  N.  Hamp.  881.  And  see  able  opmion  of  Gilchrist  0.  J.,  in  1 
r.  Wherrin,  19  N.  Hamp.  9. 

'  In  Georgia,  the  words  difiriff  having  no  issue  most  be  construed  to  import  a  fallun 
at  tiu  deaths  and  not  an  ind^niU  failure  of  issue,    Griswold  v,  Greer,  18  Geo.  646. 
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vQTj  that  has  occurred  within  the  last  two  centuries,  the 
1,  by  the  use  of  such  expressions,  to  the  &ilure  of  issue,  either 
jly  or  indefinitely. 

efinite  failure  of  issue  is,^  when  a  precise  time  is  fixed  by 
1  for  the  failure  of  issue,  as  in  the  case  of  a  devise  to  A., 
ho  dies  without  lawful  issue  living  at  the  time  of  his  death. 
iefinite  failure  of  issue  is  a  proposition  the  very  converse  of 
ler,  and  means  a  failure  of  issue,  whenever  it  shall  happen, 
or  later,  without  any  fixed,  certain,  or  definite  period, 
which  it  must  happen.  It  means  the  period  when  the 
>r  descendants  of  the  first  taker,  shall  become  extinct,  and 
there  is  no  longer  any  issue  of  the  issue  of  the  grantee, 
t  reference  to  any  particular  time  or  any  particular  event ; 
executory  devise,  upon  such  an  indefinite  failure  of  issue, 
,  because  it  might  tie  up  property  for  generations.*  A  devise 
with  remainder  over  upon  an  indefinite  failure  of  issue,  is 
ite-tail,^  and  in  order  to  support  the  remainder  over  as  an 
ory  devise,  and  to  get  rid  of  the  limitation  as  an  estate-tail, 
urts  have  frequently  laid  hold  of  slender  circumstances 
will,  to  elude  or  escape  the  authority  of  adjudged  cases,  (a) 


Riere  there  was  a  devise  to  A.  for  life,  with  remainder  to  her  child  or  children, 
mid  leave  any,  and  if  she  should  die  and  leave  no  lawful  issue,  then  with  remain- 
;  A.  survived  the  testator  and  liad  one  child,  and  she  survived  her  child  and 
a  widow.  It  was  held,  that  the  devise  to  her  children  or  issue  was  a  contingent 
sr  in  fee,  and  which,  on  tlie  hirth  of  a  child,  became  a  vested  remainder  in  fee. 


e  wordfl  "  dying  without  imuo/'  are  construed  in  the  same  way.  Armstrong  9,  Arm- 
\  B.  Mou.  (Ken.)  383.  la  New  York,  in  a  will  made  before  the  adoption  of  the 
>tatuteHf  it  was  held,  that  the  words  ^  (lying  witliout  lawful  issue  "  were  held  to  be 
ig  at  the  death  of  the  lirst  taker,  and  not  an  indefinite  failure  of  issue.  Trustees  of 
31.  of  Auburn  r.  Kellogg,  16  N.  Y.  (2  Smith)  88.  But  the  subject  of  the  gift  was  a 
loney,  and  the  direction  woa  to  pay  it  over  to  the  ulterior  legatee,  in  "  four  equal 
lyinents,  ader  the  death  "  of  the  primary  legatee  without  issue.  These  words  marked 
e  of  iiwue  oa  definite.  And  see  Bramlet  v.  Bates,  1  Sneed  (Tcnn.),  664,  and  Randolph 
I,  4  Sneeil  (Tcnn.),  646;  Tongue  v.  Nutwell,  18  Md.  416.  In  Tennessee,  although 
'  **  dying  without  i.ssue,"  if  they  stand  alone  in  a  will,  are  taken  to  mean  an  indefinite 
'  issue,  yet  any  accompanying  words,  or  clause,  or  circiunstance  will  control  their 
Gray  v,  Bridgeforth,  83  Miss.  (4  George)  812.  See,  also,  Grimson  v.  Downing,  4 
S. 

mbull  r.  Gibbons,  2  N.  J.  117. 

lall  V.  Chaffee,  14  N.  Hamp.  216,  the  rules  as  to  failure  of  issue  are  stated  with  un* 
ser^icuity,  and  the  opinions  of  the  judges,  though  brief,  are  iiill,  clear,  and  instructive. 
Yaughon  v.  Dickes,  20  Penn.  St.  609;  Braden  v.  Cannon,  1  Grant  Cas.  (Penn.)  60. 
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The  idea  that  testators  meaa  by  a  Umitatkm  (rrar  xxfoa  the  enrt 
of  the  first  taker  dying  without  iasae,  tibe  fiuQure  of  iaroe  liviiig  it 
his  death,  is  a  very  prevaleiit  one,  but  it  is  probable  HmU^  in  Mil 
instances,  testators  have  no  precise  metining  on  the  svJ^jeet,  ote 
than  that  &e  estate  is  to  go  oyer  if  the  first  taker  has  im  postariir 
to  eiQoy  it.  If  the  question  was  to  be  put  to  a  testetor,  wfaste 
he  meant  by  his  will,  that  if  his  son,  the  first  taker,  AooU  ik 
leaving  issue,  and  that  issue  should  beoome  extinot  in  a  moBlhySr 
a  year  afterwards,  the  remainder  over  should  not  take  efiek,  hi 
would  probaUy,  in  most  cases,  answer  in  the  nega1aTO<  In  Ai 
case  of  a  remainder  over  upon  the  event  of  the  first  devisee  dfisg 
withatU  Jmi(ful  isme^  Lord  niurlow,  fidlowing  the  whole  ouxtentsf 
cases,  held  the  limitation  over  too  remote,  and  observed,  tibaihi 

rather  thought  the  testator  m0mU  the  remainder  penoas  t» 
275*   take  wAaiever  there  should  *  be  a  failure  of  iasoe  of  the  fall 

taker,  (a)  Lord  Macolesfield  deoIared,(ft)  that  eten  Hm 
technical  rule  was  created  fiir  the  purpose  of  sapporting  the  t» 
tator's  intention.  If,  says  he,  lands  be  devised  to  A.,  and  if  ki 
dies  without  issue,  then  to  B.,  this  gives  an  estate4ail  to  the  imi 
of  the  devisee.  And  this  constroctiani  he  observes,  ^is  oonlmj 
to  tlie  natural  import  of  the  expression,  and  made  purely  to  oqb- 
ply  with  the  intention  of  the  testator,  which  seems  to  be,  flist  tte 
land  devised  should  go  to  the  issue,  and  their  issue,  to  all  generar 
lions."  So  in  Teimy  v.  Affar,  (<?)  the  devise  was  to  the  son  sad 
daughter  in  fee ;  but  if  they  should  happen  to  die  tnthout  kamj 
any  child  or  isme  lawfvUy  begotten^  then  remainder  over.  Lord 
Ellenborough  said,  that  nothing  could  be  clearer  than  that  the 
remainder-man  was  not  intended  by  the  testetor  to  take  any  thing 
until  the  issue  of  the  son  and  daughter  were  all  extinct,  and  Ae 
remainder  over  was,  consequently,  void.     The  same  constmctioii 


•nl(Jeet  to  open  and  let  in  after4x>ni  children.  Maoomb  v.  Miller,  9  Pmige,  26&  S.  C. 
26  Wendell,  226.  If  it  had  been  an  utaU4ail  in  A.  torned  bj  our  law  into  a  &•• 
simple,  the  remainder  over  was  not  good  bjr  way  of  executory  deriae,  becante  a** 
upon  an  indefinite  failure  of  issue.  King  o.  Burchell,  1  Eden,  424.  Doe  v.  FtttiyB,  t 
Term  Rep.  484.  Den  ».  Bagshaw,  6  Term  Rep.  612.  Doe  r.  Blvy,  4  East,  S18,  lai 
1  Feame,  141,  8d  edit,  referred  to  in  that  case.  Dansey  v.  Griffllths,  4  Manle  &  Sslw. 
61.  Right  V.  Creher,  6  Bam.  &  Cress.  866.  Franklin  v.  Lay,  6  Madd.  Ch.  25a 
nan  v.  Osbom,  4  Paige,  836. 

(a)  Jeffrey  v.  Sprigge,  1  Cox's  Cases,  62. 

(b)  Pleydell  v.  Pleydell,  1  P.  Wms.  750. 

(c)  12  East,  2C3. 
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tf  tbe  testator's  real  intention  was  given  to  a  will,  in  BdU  v. 
€HUupie^  (d)  where  there  was  a  devise  to  the  sons,  and  if  either 
dioiild  die  without  lawful  issue,  his  part  was  to  be  divided  among 
tiie  gurvivors.  Mr.  Justice  Garr  declared,  that  the  testator  meant 
tfaat  the  land  given  to  each  son  should  be  enjoyed  by  the  family 
of  that  son,  so  long  as  any  branch  of  it  remained.  He  did  not 
mean  to  say,  ^^  you  have  the  land  of  G.  if  he  has  no  child  living  at 
kU  death,  but  if  he  leave  a  child  you  shall  not  have  it,  though  the 
ehild  dies  the  next  hour."  A  father,  as  he  justly  observed,  b  not 
prompted  by  such  motives. 

The  opinion  of  these  distinguished  judges  would  seem  to  prove, 
that  if  tlie  rule  of  law  depended  upon  the  real  fact  of  inten- 
tioQ,  that  intention  would  still  be  open  for  discussion,  *  and    *  276 
depend  very  much  upon  other  circumstances  and  expres- 
mons  in  the  will  in  addition  to  the  usual  words. 

The  series  of  cases  in  the  English  law  have  been  uniform,  from 
tbe  time  of  the  Year  Books  down  to  the  present  day,  in  the  recog- 
nition of  the  rule  of  law,  that  a  devisee  in  foe,  with  a  remainder 
over  if  the  devisee  dies  without  issues  or  heirs  of  the  body,  is  a  fee 
out  down  to  an  estate-tail ;  and  the  limitation  over  is  void,  by  way 
of  executory  devise,  as  being  too  remote,  and  founded  on  an 
indefinite  failure  of  issue,  (a)  Tlie  general  course  of  American 
aathorities  would  seem  to  be  to  the  same  effect,  and  the  settled 
English  rule  of  construction  is  considered  to  be  equally  the  settled 
Tole  of  *  law  in  this  country ;  though,  perhaps,  it  is  not  deemed  of 
quite  so  stubborn  a  nature,  and  is  more  jQexible,  and  more  easily 
tamed  aside  by  the  force  of  slight  additional  expressions  in  the 
▼ill.  (6)    The  English  rule  has  been  adhered  to,  and  has  not  been 


(rf)  6  Rand.  278.    Caskey  v.  Brewer,  17  Serg.  &  Rawle,  441,  S.  P. 

(a)  The  number  of  cases  in  which  that  point  has  been  raised,  and  discussed,  and 
adljudged,  is  extraordinary,  and  the  leading  ones  are  here  collected  for  the  gratification 
of  the  curiosity  of  the  student.  Assize,  85  £dw.  III.  pi.  14.  Sonday's  case,  9  Co. 
127.  King  V.  Rumbail,  Cro.  Jac.  448.  Chadock  v.  Cowly,  Ibid.  6%.  Holmes  v. 
Meynel,  T.  Raym.  462.  Forth  v.  Chapman,  1  P.  Wms.  663.  Brice  v.  Smith,  Willes, 
1.  Hope  V.  Taylor,  1  Burr.  268.  Attorney-General  v.  Bayley,  2  Bro.  C.  C.  658. 
Knight  r.  Ellis,  Ibid.  570.    Doe  v.  Fonnereau,  Doug.  601.    Denn  v.  Slater,  6  Term 

Rep.  886.    Doe  v.  Rivers,  7  Ibid.  276.    Doe  v.  Ellis,  9  East,  882.    Tenny  v.  Agar,  12 

Ibid.  253.    RomiUy  v.  James,  6  Taunt.  263.    Barlow  v.  Salter,  17  Vesey,  479.    'Sjgfclir  y^   }J 

(6)  For  the  strict  effect  of  the  rule,  see  Ide  o,  Ide,  6  Mass.  600 ;  Dallam  v.  Dall^^.  ^   ^^    K 
7  Harr.  &  Johns.  220 ;  Newton  v.  Griffith,  1  Harr.  &  GiU,  111 ;  Sydnors  v.  Sydnor^|!^  "^  ^ 
Munf.  263;  Carter  v,  Tyler,  I  Call,  165;  HiU  v.  Bonow,  8  Ibid.  842;  Bella  v.  C||;    |^   ^^   |{ 
TOL.  IV.  26  U    ^^ 


LiNcoj-N's  i; 
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permittedy  either  in  England  or  in  fhis  oonntry,  to  be  afiectodtf 
such  a  yariation  in  tiie  wordfl  of  the  limitation  oifer,« 
*277  dying  without  leamng  *iB8a0;(a)^  nor,  if  the  devise  m 
to  two  or  more  persons,  and  either  should  die  without  km^ 
the  Mwvivar  should  take.  (6)  But  if  the  limitaticm  over  mi 
upon  the  first  taker  dying  witibout  issue  Umnffy  it  was  held,  so  ksg 
ago  as  the  case  of  Pdl»  v.  Brawn^  (e)  that  the  will  meant  mm 
living  at  the  death  of  tiie  first  taker ;  and  the  limitation  overiM 
not  too  remote,  but  good  as  an  executory  devise.*    The  same  coa- 

I 

lespie,  6  Band.  278;  Broaddns  o.  Tomer,  Slid.  806.  Doi  v.  Wood,  OuB.a  Xn. 
202;  Cniger  v.  Hajward,  2  Deeana.  04;  Irwin  v.  Dmiwoodj,  17  Sarg.  4  Eawi^Q; 
Caakej  v.  Brewer,  Biid.  441;  Heflher  o.  Knepper,  6  Watta,  18;  Batami  a.  Bh^n 
WendeU,260;  Moodja.  Wa]ker,8  Aris.  108;  HoUatt  v.  Ripe,  8 Bair.  (Dd.) Ml 

(a)  Forth  v.  Chi^man,  1  P.  Wms.  668.    Den  v.  Shenfton,  S  Chit^,  668.   Jkmtif 
p.  James,  6  Taunt.  268.    Daintiy  v.  Daintiy,  6  Tenn  Bop.  807.    Cniy  v.  (>i|f,l 
Batty,  1.    Carr  9.  F6rter,  1  M'Oofd  Oil.  6a    Newton  v.  Griffltii,  1  Bnr.  ft  GO,  UL 
In  Garr  p.  Jeannerett and  the  Same  v.  Green,  8  M'Ckxd,  66-76^  then  waa  adaite  tf 
the  rest  of  the  eUaU  to  B.  and  C,  to  be  eqvuity  dlTided  between  them*  and  MUmd 
to  them  at  the  age  of  twenty-one ;  bat  ahoiild  tli^  die,  hemmg  ae  kupjui  mm,  Mm 
OTer  to  D.  and  others.    The  Court  of  Appeab  at  kw,  in  Umj,  1821,  bdd,  Hal  C* 
baring  arriTed  at  the  age  of  twenlgr-one,  and  baring  iasoe,  took  a>6s^and  tiatfRIl*' 
ing  died  under  age,  and  without  issue,  C.  beoama  entitled  to  tlie  entira  eatate^  aai  Mi 
children  took  by  limitation,  and  not  by  purdiase.    The  Court  of  Appeals  in  wpHjM 
May,  1822,  gave  a  different  opinion.    They  admitted  that  C,  the  sorriTor,  sad  Uf 
issue,  took  a  cross  remainder  by  implication.    That  the  general  inteni  of  the  wiB  ms 
to  be  satisfied ;  and  if  the  teeondanf  intent  interfered  with  it,  the  former  was  to  prsval 
That  as  the  testator  intended  that  the  estate  should  go  erentually  to  the  issoe  of  & 
and  C,  an  absolute  estate  in  fee  to  B.  and  C.  would  be  inconsistent  with  that  goenl 
intent ;  and  B.  and  C,  therefore,  took  only  estates  fir  life,  with  a  contingent  rensifldv 
in  the  issue  as  purchasers. 

(6)  Chadock  v.  Cowly,  Cro.  Jac.  695.  Newton  v.  Griffith,  1  Harr.  &  Gifl.  lU* 
Bells  V.  Gillespie,  5  Rand.  278.  Broaddus  v.  Turner,  6  Jbid.  808.  Coafra,  Bsaeblk 
V.  Ranelagh,  2  Myl.  &  Keen,  441.  Den  v.  Cox,  8  Der.  (N.  C.)  894.  Badfbrd  v. Bid- 
ford,  1  Keen,  486.  De  TrevUIe  v.  Ellis,  and  Stevens  v.  Patterson,  1  Baile/fiq.A 
42.  These  last  decisions  seem  to  be  sufficient  to  change  the  former  rule,  and  tlst  > 
Umitation  to  the  survivor  may  be  good  by  way  of  executory  devise. 

(c)  Cro.  Jac.  590. 


1  See  Campbell  0:  J.,  in  Gee  «.  Mayor,  &c  of  Manchester,  10  Eng.  L.  &  Eq.  4B0;  Us*' 
house  V.  Cotheal,  1  N.  J.  480. 

3  Devise  to  N.  J.  for  life,  remainder  to  the  heirs  male  of  his  body,  fbr  their  lives,  in  a/ff^ 
sion,  according  to  their  respective  seniorities,  or  in  such  manner  and  form  as  their  ftther daw 
appoint,*  Ae^  tliat  the  words  "  heirs  male,"  as  explained  by  the  context,  meant  sons,  sad  t«- 
seqaently  that  N.  J.  took  only  a  lifb  estate.  Jordan  9,  Adams,  6  C.  B.  (N.  8.)  74t> 
See,  also,  9  Id.  483;  Roddy  v.  Fitzgerald,  6  H.  of  Lords  Cases,  828,  877;  Young  ff.Tua«,  1 
£11.  Bl.  &  Smith,  560;  Jackson  v.  Kip,  2  Fame  C  C  896;  Webster  9.  Parr,  26  Bear.  t^\ 
Haidcastle  «.  Denuison,  10  C.  B.  606. 
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1  was  given  to  a  will,  when  the  limitation  over  was  upon 
it  of  the  first  taker  dying  without  leaving  issue  behind 
)  or  whore  the  will,  in  a  bequest  of  personal  estate  only, 
two,  and  upon  either  dying  without  children^  then 
^Arvivor;(ji)  or  when  the  first  taker  *  should  die,  *278 
>e  no  is^ue^  then  to  A.  and  B.,  who  were  in  esse^ 
survivor,  and  were  to  take  Ufe-estcUes  only;(ji)  or  when 
;  taker  should  happen  to  die,  and  leave  no  child  or  chiU 

) 

lisposition  in  this  country  has  been  equally  strong,  and,  in 

stances,  much  more  effectual  than  that  in  the  English 
:o  break  in  upon  the  old  immemorial  construction 
subject,  and  to  sustain  the  limitation  *  over  as  an  *  279 
ry  devise.  In  Morgan  v.  Morgan,  (a)  the  limitation 
3  uj>on  dying  mithout  children,  then  over  to  the  brothers  of 
;  taker;  and  it  was  held  to  mean  children  living  at  the 
f  the  first  taker .^  So,  in  Den  v.  Schenck,(J))  the  words 
the  remainder  over  were,  if  any  of  the  children  should 
to  die  without  any  issue  alive,  such  share  to  go  to  the 
%;  and  it  was  held  to  be  good  as  an  executory  devise,  (c)  • 


ter  V,  Bradley,  8  Term  Rep.  148. 

s^hes  V.  Suyer,  1  P.  Wms.  684.    Nicholas  v.  Skinner,  Free,  in  Ch.  628. 
5  V.  Jeffrey,  7  Term  Rep.  689. 

}  V.  Webber,  1  B.  &  Aid.  718.^  In  Ranelagh  v.  Ranelagh,  2  Myl.  &  Keen, 
I  declared,  that  if  separate  legacies  were  given  to  two  or  more  persons,  with  a 
over  to  Oie  survivors  or  survivor,  in  case  of  the  death  of  either,  without  logiti- 
tlie  presumption  was,  that  the  testator  had  not  in  contemplation  an  indefinite 
issue. 

m  isAue  may  be  used  either  as  a  word  of  purchase  or  of  limitation,  but  it  is 
used  by  tlie  testator  as  synonymous  with  child  or  children. 
>ay,  617. 
alst.  2M. 

vAs  declared,  in  Cutter  v.  Doughty,  28  Wendell,  618,  to  be  settled,  that  a 

lie  survivor  or  survivors  of  another,  after  his  death,  without  lawM  issue,  was 

s  a  limitation  upon  an  indefinite  failure  of  issue.    It  is  good  by  way  of 

devise.    The  word  survivor  qualifies  the  technical  or  primary  meaning 


;  r.  Smith,  16  Geo.  548.    Davin,  fx parte,  9  Eng.  L.  &  Eq.  88. 

is  r.  Hammond,  6  Rich.  Eq.  (S.  C.)  899.    Williams  v.  Graves,  17  Ala.  62. 

:y  r.  Few,  19  Geo.  66.    Kay  v.  SaUes,  87  Penn.  St  81.     Wyman  v.  Stoiy,  88  Id 

>ugh  r.  Foster,  6  R.  I.  534.    Stevenson  v.  Evans,  10  Ohio  St.  807.    Niles  v.  Gray, 


The  cameo! Ander&onr.  JadtBon^d)  vastliflciUMd  Teiydabontdj^ 
in  the  courts  of  New  York ;  aad  it  was  finally  decided  in  flie  Ctmd 
of  Enrorsy  tliat  after  the  doTise  to  the  aone  A.  and  B.  in  fte,  fli 
limitation^  that  if  either  should  die  wOkmU  Imqfyl  sfttM,  his  Am 
was  to  go  to  the  fwrvivoTj  was  good  as  an  exeeatofy  devise;  bi> 
cause  there  was  no  estate-tail  created  by  liiese  wordsy  bat  tti 
true  construction  was  a  fiBiilure  of  issue  Miing  at  the  death  cf  fti 
first  taker,  (e)  ^ 


of  tiie  words  dpng  wUhtMt  imm^  and  mult  be  nsd»  tfjiiy  wiAmd  mm  mi^tim^^ 
dWL    See,  also,  to  8.  P.  tuprd,  p.  277,  a.  *.* 

Id)  16  Johna.  882. 

(c)  The  decision  in  Anderson  v.  Jackson  rested  entire^  upon  fb»  woid  ''sorfifw.' 
If  that  word  will  not  support  it»  llien  it  Is  an  anomriims  md  vnsoimd  milhuriliy. 
preceding  words  of  the  wUl,  In  thai  ease,  were  tfaoae  atdhurj  words  oreatlnf  ani 
tail,  as  declared  by  aU  the  authorities,  ancient  and  modsnit  and  without  the 
of  a  single  exception  to  the  contrary,  according  to  tiie  remaik  of  Jjoid  Thndowjalif 
Lord  Mansfield.    When  that  case  was  afterwards  bronfl^t  into  reTiew,  in  WHkM  «« 
lion  (2  Cowen,  888),  it  was  dedbned,  tliattiiecoastraottaa  aasvaed  by  Hweoarti 
iipon  tlie  effect  to  be  g^Ten  to  the  woid  amviwar.    The  eaaes  have  alieady 
referred  to,  in  which  it  has  beat  often  hdd,  that  tlie  word  "^  aufvlfur  "  did  not  i 
the  settled  construction  of  tiie  words  **  dyiog  without  issue ; "  and  tibere  Is  no  <■■ 
in  which  it  has  been  cons  trued  to  dtsr  them,  vnleas  tban  -waa  •  ntlwM  att^ 
iliaiy  circumstance,  as  hi  Boe  o.  Jefft^;  or  the  word  "sutvItot**  waa  oouflsd  asrt 
with  issue,  but  with  children,  in  reference  to  personal  proper^,  as  in  Hugba  vi 
Sayer;  or  it  was  in  the  case  of  dying  without  issue  alive,  as  in  Den  v.  Sdiencic 
The  case  of  Anderson  v.  Jackson  was,  therefore,  a  step  taken  in  adTanoe  of  al 
preceding  authority,  foreign  and  domestic,  except  that  found  in  the  court  bsbv 
and  it  shifted  and  disturbed  real  proper^  in  the  city  of  New  Tork  to  a  Teiy  di» 
tressing  degree.     The  same  question,  under  the  same  will,  arose  in  tiie  CireDSl 
Court  of  the  United  States  for  the  southern  district  of  New  York,  and  it  was  ercs- 
tually  decided  in  the  Supreme  Court  of  the  United  States  (Jackson  v.  Cliew,  tf 
Wheaton,  158),  in  the  same  way.    But  the  court,  without  undertaking  to  settlr  At 
question  upon  the  English  law,  constituting  the  prior  common  law  of  New  Tori^ 
decided  it  entirely  upon  the  strength  of  the  New  York  decisions,  as  being  ths  hai 
law  of  real  property  in  the  given  case.    This  was  leaving  the  merits  of  the  ^ 
tion,  independent  of  the  local  decisions,  untouched ;  and,  therefore,  the  doctrine  d 
tlie  Supreme  Court  of  the  United  States  is  of  no  authority  beyond  the  psrticBitf 


^  Where  a  remainder  is  limited  to  certain  individoals,  or  the  iiir«tnors  qf  ihewt^  the  otat 
will  refer  the  8ur\'ivonthip  to  the  death  of  the  testator,  and  not  to  the  determination  of  the  pa> 
ticular  estate,  where  the  probable  intention  of  the  testator  requires  it  Lovett  v.  Bukud,  t 
Barb.  Cb.  137. 

^  The  efl*ect  of  the  devise,  construed  in  the  case  of  Anderson  v.  Jackson,  came  again  ante 
diiicufifiion  in  Edwards  r.  Yarick,  5  Denio,  664,  and  it  was  there  held,  that  a  relesM  bgr  boA 
the  devisees  did  not  affect,  either  in  law  or  eqtiiQr,  the  mero  naked  possibility,  which  w 
devised  to  the  survivor,  nor  was  it  an  equitable  contnct  on  the  part  of  the  granted  to  ccmnf 
the  estate  which  he  afterwards  acquired  by  the  death  of  his  brother  without  issue.  Dot  dkk 
decision  seems  to  be  overruled  by  the  Court  of  Appeals,  in  Milleir  «.  Emans,  19  N.  T.  S^ 
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In  Virginia  by  statute,  in  1819,  and  in  Mississippi,  by  the  re- 
^^»ed  code  of  1824,  and  in  North  Carolina,  by  statute  in  1827,  (/) 
^  mid  of  construction  of  dcvisos,  as  well  as  deeds,  with 
^ntbgent  limitations,  *  depending  upon  the  dying  of  a    *280 
Person  without  heirs,  or  without  heirs  of  the  body,  or  issue, 

^  issue  of  tlie  body,  or  children,  was  declared  to  be,  that  the  limi- 

Mon  should  take  effect  on  such  dying  without  heirs  or  issue 

filing  at  the  time  of  the  death  of  the  first  taker,  or  born  within  ten 

months  thereafter,  (a)  ^    So,  also,  by  the  New  York  Revised  Stat- 


cue.      If  the  same  question  had  been  brought  up,  at  the  same  term,  on  appeal  from  the 
(Srmit  Conrt  of  Virginia,  in  a  case  unafiected  by  statute,  the  decision  must  have  been 
Asctljr  the  reverse,  because  the  rule  of  construction  in  that  state,  under  like  circum- 
,  is  diflferent.    The  local  law  of  Virginia  ought  to  be  as  decisive  in  the  one  case, 
local  law  of  New  York  in  the  other.    The  testamentary  dispositions  in  the 
above  referred  to,  from  6  Rand,  agree,  in  all  particulars,  with  the  case  in 
Ikv'  ITork.    The  devise  in  each  was  to  the  sons,  and  if  either  should  die  without  law- 
fldliBiie,  then  over  to  the  survivor;  and  the  question  was  profoundly  discussed,  and 
decided  in  exposition  to  the  New  York  decision,  and  with  tliat  decision  frill  before  the 
court.     It  seems  to  be  a  settled  principle  in  the  Supreme  Court  of  the  United  States, 
fci  deciding  on  local  atatutes,  or  on  titles  to  real  property  in  the  different  states,  to  fol- 
low the  local  decisions,  whether  they  are  grounded  on  the  construction  of  the  statutes 
of  the  state,  or  form  part  of  the  unwritten  law  of  the  state.    This  was  the  doctrine 
dscfaued  in  Pollard  r.  Dwight,  4  Cranch,  429 ;  Hmde  v.  Vattier,  6  Peters  U.  S.,  898 ; 
hnkmoa  v.  Cliew,  12  Wheaton,  163;  Bank  of  the  United  States  v,  Daniels,  12  Peters 
U.  S.  68 ;  Thompson  p.  PhiUips,  1  Bald.  C.  C.  246 ;  Porterfleld  v.  Clark,  2  iTow.  U.  S.  76. 
Bat  the  decisions  of  state  courts  on  the  construction  of  wUls  do  not  constitute  rules  of 
Aedsion  in  the  federal  courts.    Lane  v.  Vick,  3  How.  U.  S.  464.     See,  also,  mtpra, 
^  i-  842,  394,  note.    The  local  law,  which  forms  a  rule  of  decision  in  the  federal 
<>vta,  applies  to  rights  of  person  and  property.    But  questions  of  commercial  law  are 
lot  included  in  that  branch  of  local  law,  which  the  federal  courts  deem  themselves 
^Q'VDd  to  follow  and  administer.    Story  J.,  2  Sumner,  378.    Nor  does  the  local  law 
^!f^y  to  the  practice  of  the  federal  courts.    See  supra,  vol.  i.    The  federal  jurispro- 
^BDce  concerning  real  property,  under  the  (^ration  of  the  rule  of  decision  assimied 
V7  ^  Supreme  Court  of  the  United  States  (and  perhaps  it  could  not  have  been  dis- 
creetly avoided),  may,  however,  in  process  of  time,  run  the  risk  of  becoming  a  system 
of  inooDgruous  materials,  "crossly  indented  and  whimsically  dove-tailed." ' 
(/)  N.  C.  R.  S.,  vol.  i.  259,  623.    MUsissippi  R.  Code,  p.  458. 
(a)  By  the  New  Jersey  Revised  Statutes  of  1847,  p.  740,  a  devise  to  A.  for  life,  and 
It  his  death  to  his  heirs  or  issue,  or  heirs  of  the  body,  the  lands,  after  the  death  of  the 
lierjsee  for  life,  shall  go  to  his  children,  as  tenants  in  common  in  fee. 


s  In  Comish  v.  Wilson,  6  Gill,  299,  the  court  connidered  the  cam  of  Fenwich  r.  ChApman, 
f  Peters  U.  S.,  461,  as  erroneous;  and  held,  that  the  decisions  of  the  Supreme  Coiirt  of  the 
United  States,  constming  the  local  laws  of  Biaiyland,  are  not  conclusive  as  authorities,  on 
the  ooorts  of  that  state. 

1  For  the  rule  of  oonstnictioii  in  Ohio,  see  Parishes  Heirs  «.  Feiris,  6  Ohio  State,  668;  and 
IB  Kentucky,  Daniel «.  Thomson^  14  B.  Hon.  662. 

26* 
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utes,  (5)  it  is  declared,  that  where  a  remainder  in  fee  shall  be 
limited  upon  any  estate  which  would  be  adjudged  a  fee-tail,  ac- 
cording to  the  law  of  the  state  as  it  existed  before  the  abolition  of 
entails,  the  remainder  shall  be  valid  as  a  contkigent  limitation 
upon  a  fee,  and  shall  vest  in  possession,  on  the  death  of  the  fint 
taker,  without  issue  living  at  the  time  of  his  death.*  It  is  further 
declared,  that  when  a  ^'  remainder  shall  be  limited  to  take  effect 
on  the  death  of  any  person  without  heirs,  or  heirs  of  his  body,  a 
without  issue,  the  words  heirs  or  isme,  shall  be  construed  to  mean 
heirs  or  issue  living  at  the  death  of  the  person  named  as  ances- 
tor.^ It  is,  however,  further  provided,  (c)  that  where  a  future 
estate  shall  be  limited  to  heirs,  or  issues,  or  children,  posthumous 
children  shall  be  entitled  to  take  in  the  same  manner  as  if  liTing 
at  the  death  of  their  parent ;  and  if  the  future  estate  be  depending 
on  the  contingency  of  the  death  of  any  person  without  heirs,  w 
issue,  or  children,  it  shall  be  defeated  by  the  death  of  the  posthu- 
mous child.  These  provisions  sweep  away,  at  once,  the  whde 
mass  of  English  and  American  adjudications  on  the  meaning, 
force,  and  effect  of  such  limitations.  The  statute  speaks  so  pe^ 
emptorily  as  to  the  construction  which  it  prescribes,  that  the 
courts  may  not,  perhaps,  hereafter,  feel  themselves  at  liberty  to 
disregard  its  direction,  even  though  other  parts  of  the  will  should 

contain  evidence  of  an  intention  not  to  fix  the  period  of  the 
*  281    devisee's  death  for  *  contingency  to  happen,  and  that  the 

testator  had  reference  to  the  extinction  of  the  posterity  of 
the  devisee,  though  that  event  might  not  happen  until  long  after 
the  death  of  the  first  taker.  They  might  be  led  to  regard  any 
such  other  intent,  collected  from  the  whole  will,  if  such  a  case 
should  happen,  not  to  be  consistent  with  the  positive  rule  of  con- 


(b)  Vol.  i.  722,  sec.  4.    Ibid.  724,  sec.  22. 

(c)  Vol.  i.  724,  sees.  80,  31. 


3  See  Ilone  r.  Van  Schaick,  8  Barb.  Ch.  489,  as  to  the  time  when  the  intercuts  of  postlio- 
mous  children  are  considered  as  vesting. 

8  This  statute  lias  been,  in  substance,  followed  by  a  recent  Act  of  the  British  PaHiimeD*- 
1  Vic.  ch.  26 ;  and  see  Greenway  v.  Greenway,  1  Giff.  181.  But  the  statatory  pro\'ision  i*  iMp* 
plicable  to  wills  which  were  in  force  before  it  was  adopted.  Ferris  v,  Gibson,  4  Edw.  Uh.  'li- 
lt is  applicable  to  wills  made  before  the  statute,  but  where  the  testator  died  after  it.  IV  Pin- 
ter V.  Clendiniuff,  8  Paige,  296.  Bishop  r.  Bishop,  4  Hill  (N.  Y.),  188.  And  the  doctrJc?  cf 
I)e  Peystcr  v.  Clendining,  was  approved  in  Wakefield  r.  Phelps,  87  N.  Hamp.  296.  At>.  «< 
Tator  V.  Tator,  4  Barb.  (N.  Y.)  431,  on  the  subject  of  executory  devises. 
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stmction  given  by  the  statute  to  the  words  heirs  and  issus.  Yet, 
irhen  we  consider  the  endless  discussions,  and  painful  leaming, 
and  still  more  painful  collisions  of  opinion,  which  have  accom- 
panied the  history  of  tliis  vexatious  subject,  it  is  impossible  not  to 
leel  some  relief,  and  to  look  even  with  some  complacency,  at  the 
final  settlement,  in  any  way,  of  the  litigious  question,  by  legislative 
enactment,  (a) 


(a)  The  English  statute  of  wills  of  1  Victoria,  c.  28,  declares,  that  the  words  "  die 
vhhont  issue,"  or  "  die  without  leaying  issue,"  or  other  words  which  may  import 
•kher  a  want  or  fiulure  of  issue,  are  to  be  construed  to  mean  dying  without  issue 
Bring,  at  the  death  of  the  person,  and  not  an  indefinite  fiulure  of  issue,  unless  a  con- 
tnrj  intention  shall  iq>pear  by  the  will,  without  any  implication  arising  from  the  words 
denoting  a  want  or  failure  of  issue,  and  if  such  intention  appears,  the  case  is  exempted 
from  the  provision  of  the  statute.  The  New  York  Revised  Statute  makes  no  such 
•zoeptioii.  Here,  also,  the  English  law  is  rescued  from  all  that  body  of  learning  and 
Btigation  which  has  so  long  been  a  fruitfVd  source  of  discussion  and  acute  investigation. 

The  great  objection  to  legislative  rules  on  the  construction  of  instruments,  and  to 
an  kinds  of  codification,  when  it  runs  into  detail,  is,  that  the  rules  are  not  malleable ; 
Aey  cannot  be  accommodated  to  circumstances ;  they  are  imperative.  And  such  inter- 
frrenoe  is  the  more  questionable  when  a  permanent,  inflexible  construction  is  attempted 
to  be  prescribed  even  for  the  words  used  by  a  testator  in  his  will.  The  noted  observe- 
tlooa  of  Lord  Hobart  naturally  occur,  that  "  the  statute  is  like  a  tyrant  —  where  he 
couies  he  makes  all  void ;  but  the  common  law  is  like  a  nursing  &ther,  and  makes  only 
void  that  part  where  the  fiiult  is,  and  preserves  the  rest"  It  is  not,  however,  to  be 
understood  that  even  a  statute  prohibition  will  destroy  those  parts  of  an  instrument  or 
contract^  which  are  not  within  the  prohibition,  or  dependent  upon  the  part  prohibited, 
provided  the  sound  part  can  be  separated  from  the  unsound.  1  Ashmead,  212.  Other 
CMee  on  this  point  are  collected  in  the  American  Jurist,  No.  20,  art.  1,  and  No.  46, 
nt.  1 ;  and  in  Groodman  v.  Newell,  18  Conn.  76.  In  this  last  case  the  history  and 
cfaancter,  and  true  principle  and  limitation  of  the  maxim,  are  well  and  fUlly  explained. 

It  was  a  point  discussed  by  Mr.  Justice  Cowen,  with  learning  and  ability,  in  Salmon 
V.  Stayvesant,  16  Wendell,  821,  how  far  a  will,  invalid  under  the  statute  as  to  some 
of  its  provisions,  would  be  sustained  as  to  others  not  in  conflict  with  the  statute ;  and 
when  a  will  would  be  avoided  in  toto,  on  the  ground  that  the  invalidity  of  portions  of 
it»  defeats  the  main  intention  of  the  testator.  The  same  question  was  again  discussed 
by  him  and  the  other  judges  of  the  Supreme  Court,  in  Root  v.  Stujrvesant,  18  Wen- 
dell, 267,  in  a  case  on  appeal  from  the  Court  of  Chancery,  with  great  force  and  upon 
tound  authority.  The  flnal  judgment  in  the  case,  as  rendered  by  a  migority  of  the 
■enate,  was  against  their  opinions,  but  those  opinions  were  exceedingly  well  stated. 
They  held  that  powers  and  limitations  in  a  will,  which  passed  the  Umits  prescribed  by 
statute,  were  to  be  considered  as  valid,  so  &r  as  they  were  cajMible  by  the  terms  of 
tiiem,  of  being  executed  within  statutory  limits,  and  that  they  were  void  so  far  only 
■8  they  transgressed  those  limits.  The  independent  provisions  in  a  will,  which  were 
free  from  objections,  would  be  sustained  and  not  overthrown,  on  the  ground  that 
mnother  independent  provision  was  contrary  to  law.  Thus  a  will  not  duly  executed 
to  pass  red  property,  would,  nevertheless,  be  good  to  pass  personal  estate.  An  illegal 
jgormoa  would  not  destroy  a  legal  one,  unless  the  Utter  essentially  depended  upon 
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(S.)  (y  d^ng  wiOout  iamte  09  to  tkatUU.  i 

The  English  courts  long  auoe  took  a  distinctioii  between  an  «* 
eoatory  deyise  of  real  and  of  personal  estate,  and  held,  that  fti 
iFords  dying  without  issue  made  an  eetate4ail  of  real  proper^,  jat 
that,  in  respect  to  personal  propertjr,  which  is  transient  and  pokb* 
able,  the  testator  could  not  have  intended  a  general  fiEofaure  rf 
issue,  but  issue  at  the  death  of  the  first  taker.  This  distindiQa 
was  raised  by  Lord  Macclesfield,  in  Forth  v.  Chigman,  (b)  wd 
supported  afterwards  by  such  names  as  Lord  Hardwicke,  Loid 
Ifonsfield,  and  Lord  Eldon.  But  the  weight  of  other  distingniihri 
authorities,  such  as  those  of  Lord  Thurlow,  Lord  Loa|^iborQii(^ 
and  Sir  Wilfiam  Grant,  is  brought  to  bear  against  sodi 
*  882  distinction.  There  is  such  an  array  *  of  opinicm  on  eick 
side,  that  it  becomes  diffioolt  to  aaoertain  the  balanoe  apoi 
Ute  mere  point  of  authority ;  but  the  importance  of  unifonnitf 
in  the  construction  of  wills,  relative  to  tlie  dispositian  of  red 


tfaa  finrmer.    The  rale  !•  to  mtb  an  thai  ssrees  with  the  slitiits.    H  howeftr,flil 
Chancellor  Walworth,  in  another  ease,  a  deed  be  dedared  Toid  hj  statute,  en 
of  lonie  illegal  or  fraudulent  proTiaion  therefaiy  all  the  ptoviilana  of  tiw  dead: 
together.    Rogera  v,  De  Foreat»  7  Fkige,  277.    Ffattlly,  hi  the  CSonrt  of  Mamtk 
Hone's  Executors  v.  Van  Schaick,  20  Wendell,  664,  the  eame  saliitaxjrprine^ii' 
Yanced  by  the  judges  of  the  Supreme  Courts  in  Root  v,  Stajreeant^  was  dedsn^ 
and  adopted,  and  settled  in  the  last  resort    A  bequest  in  a  will,  in  itsdf  free  fion 
olgection,  and  having  no  necessaiy  connection  with  a  trust  adjudged  mad,  was  heUto 
be  valid,  and  a  Kke  principle  had  been  established  in  Hawley  v,  Jamea,  16  Wendtl^fli 
and  was  also  established  in  Darling  r.  Rogers,  in  the  Court  of  Errors,  on  afipeal  ihn 
chancery,  22  Wendell,  488.    It  is  now  considered  to  be  the  settled  rnle  of  law  in  Sev 
York,  that  the  will  of  a  testator  is  to  be  carried  into  effect,  so  frr  as  that  intentiaB  a 
consistent  with  the  rules  of  law.^   That  although  some  of  the  objects  for  which  stnit 
is  created,  or  some  future  interests  limited  upon  a  trust  estate  are  illegal  and  void,  jet 
if  any  of  the  purposes  of  the  trust  are  valid,  the  legal  title  vests  in  the  trustees  dsmc 
the  continuance  of  such  valid  oljects  of  the  trusty  provided  the  legal  be  not  so  wsd 
up  with  tlie  illegal  oljects  of  the  trust  that  the  one  cannot  be  sustained  without  gninf 
effect  to  the  other.    Irvmg  v.  De  Kay,  9  Paige,  621,  628.^ 
(6)  1  P.  Wms.  663. 


1  And  see  Jackson  v.  Kip,  2  Paine  C  C.  866;  Brearly  v.  Breariy,  1  Stodst  (N.  J.)ll; 
Stokes  V.  Tilly,  Ibid.  130;  Wootton  v.  Bedd*s  Ex'r,  12  Gratt.  (Ya.)  196;  Walston  v.  White,  i 
Md.  297. 

3  Affirmed  in  the  Court  of  Errors.  S.  C  5  Denio,  646.  Dnpre  «.  Thompaon^  4  Barb.  (5.T.) 
280.    Affirmed,  8  Barb.  (N.  T.)  687. 

In  Savage  r.  Rumham,  17  N.  Y.  561,  some  of  the  ulterior  dispositiona  of  the  will' 
as  too  remote,  and  they  were  enclosed  in  the  same  trost  with  prior  dtsposttioiiB  not  too 
It  was  held,  in  ftutherance  of  the  general  intent  of  the  testator,  that  the  ssasolariiBUtstiaM 
might  be  cut  o£^  and  the  valid  eoea  allowed  to  stand. 


■C  li]  OF  REAL  PBOPEKTT.  809 

'Foperty,  has,  in  a  great  degree,  prevailed  over  the  distinction ; 
bough  in  bequests  of  personal  property,  the  rule  will,  more 
eadily  than  in  devises  of  land,  be  made  to  yield  to  other  expres- 
ions,  or  slight  circumstances  in  the  will,  indicating  an  intention 
o  confine  the  Umitation  to  the  event  of  the  first  taker  dying  with- 
fut  issue  living  at  his  death.  The  courts,  according  to  Mr. 
i*eame,  lay  hold,  with  avidity,  of  any  circumstance,  however 
light,  and  create  almost  imperceptible  shades  of  distinction,  to 
upport  limitations  over  of  personal  estates,  (a)  ^ 


(a)  Feune  on  Executory  Devises,  by  Powell,  186, 289, 269.  Doe  v.  Lyde,  1  Term 
tep.  698.  Dasluell  v.  Dashiell,  2  Harr.  &  Gill,  127.  Eichelberger  v.  Bametz,  17  Serg. 
i  Rawle,  298.  Doe  ex  dem.  Cadogan  v.  Ewart,  7  Adol.  &  Ell.  686.  The  conflict  of 
pfaUoQ,  as  to  the  solidlQr  of  the  distinction  in  Forth  v.  Chapman,  is  very  remarkable, 
nd  Ibrms  one  of  the  most  carious  and  embarrassing  cases  in  the  law,  to  those  weU- 
liaciplined  minds  that  desire  to  ascertain  and  follow  the  authority  of  adjudged  cases. 
iMrdHardwicke(2Atk.814).  Lord  Thurlow,(lBro.C.C.  188.  iye8ey,286).  Lord 
jcmghborough  (8  Vesey,  99).  Lord  Alvanley  (6  n>id.  440).  Lord  Kenyon  (8  Term 
lep.  188.  7  Ibid.  696).  Sir  William  Grant  (17  Vesey,  479),  and  the  Court  of  K.  B., 
a  4  Maide  &  Selw.  62,  are  authorities  against  the  distinction.  Lord  Hardwicke  (2 
klk.288.  2  Vesey,  180, 616).  Lord  Mansfield  (Cowp.  410.  Den  v.  Shenton,  2  Chit^, 
162).  Jjotd  Eldon  (9  Vesey,  208),  and  the  House  of  Lords,  in  Kelly  v.  Fowler  (6  Bro. 
P.  C.  809),  are  authorities  for  the  distinction.  As  Lord  Hardwicke  has  equally  com- 
nended  and  equally  oondenmed  the  distinction,  without  any  kind  of  explanation,  hia 
nttiacity  may  be  considered  as  neutraliied,  in  like  manner  as  mechanical  forces  of 
eqml  power,  operating  in  contrary  directions,  naturally  reduce  each  other  to  rest  Im 
:he  case  of  Campbell  r.  Harding,  2  Russell  &  Myhie,  890,  it  was  held  at  the  Bolls,  and 
rflerwaids  by  the  chancellor  on  appeal,  that  where,  by  will,  a  sum  of  stodc  and  also 
tml  estate  were  given  to  C,  and  in  case  of  her  death,  without  ktwfiU  iuue,  then  over, 
ihe  tock  an  absolute  interest  in  tlie  stack,  inasmuch  as  the  bequest  over,  limited  after 
ft  general  fiulure  of  issue,  was  void.  The  old  rule  was  re-asserted.  The  American 
eases,  without  adopting  absolutely  the  distinction  in  Forth  v.  Chapman,  are  disposed 
to  lay  hold  of  slighter  circumstances  in  bequests  of  chattels,  than  in  devises  of  real 
Btlate,  to  tie  up  the  generality  of  the  expression  djfing  without  issue,  and  confine  it  to 
i^jbtg  witiiout  issue  living  at  the  death  of  the  party,  in  order  to  support  the  deviae 
Bvcr ;  and  this  is  the  extent  to  which  they  have  gone  with  the  distinction.  Executon 
of  Hoflht  9.  Strong,  10  Johns.  12.  Newton  v.  Griffith,  1  Harr.  &  GUI,  111.  Boyall  v. 
Eppes,  2  Munf.  479.  Bnunmet  v.  Barber,  2  Hill  (8.  C),  644, 646.  Williams  v.  Turner, 
10  Terger,  287.    Bobards  r.  Jones,  4  Iredell  (N.  C),  68.    In  Arnold  v.  Congreve,  1 


1  Ladd  r.  Harvey,  1  Foster,  614.  Bat  such  a  discrimination  is  never  made,  where  there  is 
no  ezpreesion  or  circumstance  in  the  will,  which  the  court  can  lay  hold  of  as  evincive  of  some 
intention  in  the  testator  that  it  should  be  a  definite  failure  of  issue.  Edelen  v.  Middleton,  9 
Gfl],  161,  where  the  cases  are  examined  and  explained.  In  Albee  v.  Carpenter,  12  Cosh. 
m,  it  is  held,  by  the  Supreme  Court  of  Massachusetts,  that  any  words  which,  in  devise  of 
real  estate,  will  create  an  estate-tail,  will,  in  a  bequest  of  perK>nal  property,  create  an  absolute 
JBtenst,  and  that  any  remainder  over  is  void.    See,  also,  Parsons  «.  Coke,  4  Drewiy,  S9. 
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*  288  •  The  New  York  Revised  Statutes  (a)  have  put  m  eat 
to  nil  semblaDCG  of  aiij  distiiictioa  in  the  contiogeut  limitv 
tion  of  real  and  personal  estates,  by  declaring  that  all  the  provisioiu 
relative  to  future  estates  ehoiild  be  construed  to  apply  to  limi* 
tions  of  chattels  real,  as  well  as  to  freehold  flstates  ;  and  thu  llie 
absolute  ownerehip  of  perBoiial  property  shall  not  be  suspended  \ij 
any  limitatiou  or  condition  whatever,  for  a  longer  period  than 
during  the  continuance,  and  until  the  tcrminatioQ  of  not  mun 
than  two  lives  in  being  at  the  date  of  the  instrmnent  conlainijig 
tlie  limitation  or  condition,  or,  if  it  be  a  will,  in  being  at  Ik 
death  of  the  testator.'  Li  all  other  respects,  limitations  of  fatura 
or  contingent  interests  in  personal  property,  are  made  subject  to 
the  rules  prescribed  in  relation  to  future  estates  in  land. 

The  same  limitation  under  the  Euglisli  law,  which  would  cre»W 
an  estate-tail  if  applied  to  real  estates,  would  vest  the  whole 
interest  absolutely  in  the  first  taker,  if  applied  to  chattels.  (*)' 


Tunlpi,  347,  it  wu  said  by  the  Muter  of  the  Botia  to  be  doit  perfectly  wdl  KtM 
that  tlierc  is  no  diflereocc  with  reipect  la  a  timitation  of  bechoU  and  perumaltjr ;  vl 
tUe  role  waa  also  declared  In  Zoilicolfer  if.  ZoUicoffer,  8  Batt.  (N.  C]  43S,aattl 
grooad  af  the  preBDmed  intention  of  the  leitalor  that  executory  limitaliona  of  M 

hat  case  in  North  Carolina,  the  lunilatiOD  orer  a  deviae  of  land  aod  <±MtUia  wat  iM 
good  where  the  gitl  waa  to  the  children,  and  in  caw  of  eitber  dying  wiibaot  la«M 
hwr*  of  the  body,  hii  ahare  to  go  to  the  nirTniion.  In  Maijck  v.  TandMboat,  1  BdQ 
Bq.  48,  it  was  held  ^at  in  a  deriae  of  real  and  penonal  estate  to  B.,  and  (o  the  kto 
of  her  body,  but  if  she  should  depart  this  life  having  no  heirs  of  her  body,  thai  ant, 
the  word  "  leaving  "  reitrained  the  otherwiae  indefinite  Ikilure  of  iaene  to  dM  teb 
of  the  flrat  taker,  and  that  the  limitation  over  waa  good  by  way  of  ezecntocy  deni 
■a  to  the  personal' estate;'  but  waa  too  remote  and  voidaa  totiie  nal estate, aldMofk 
both  species  of  proper^  were  dispoeed  of  by  the  aame  words  in  the  aame  tiaMt  <t 
the  wilL  This  sancdon  of  the  case  of  Forth  o.  Chapman  waa  In  the  Comt  of  AppMh 
in  South  Carolina,  in  1828,  but  the  reporter,  in  an  elaboiate  note  annexed  to  Ote  laM, 
qneatioDa  the  reason,  justice,  and  applicability  of  the  role  to  the  jmiapmdeiice  in  ttii 
cowitry,  and  ably  contenda  that  the  rule  of  coDStmction  which  impntaa  a  diflknna 
of  intention  to  a  testator  in  respect  to  hit  real  and  personal  eatale,  when  he  deriM 
both  by  the  same  words,  ought  to  be  abandoned.  See  &e  ease  of  Moody  v.  Walker, 
8  Ark.  147,  lo  the  some  point,  and  that  case  maintains  an  able  and  elaborate  diacgaiiiin 
of  the  doctrine  of  executory  devises- 
fa)  Vol.  i.  724,  sec.  2S ;  vol.  i.  773,  sees.  1,2.  Vide  npra,  271. 
\b)  Attorney-General  v.  Bayley,  2  Bio.  C.  C.  663.    Knight  v.  Ellis,  Ilrid.  670.   Lati 


'  UsQton  v.  Usilton,  B  Hd.  Ch.  Dec  86.    FliBD  v.  DaTia,  IB  Ala.  13*. 

I  Thomson  v.  Uviogaton,  4  SandT.  (K.  T.)  GBB.    Amory  v.  Lord,  I  Seldao  (N.  Y.)  VH. 

*  Fowall  c  Glean,  31  Ala.  UB,    A  bequest  of  a  l^acy  oc  a  nartna  {at  panonal  pnpci^) 
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knd  if  the  executory  limitation,  either  of  land  or  chattels,  be  too 
remote  in  its  commencement,  it  is  void,  and  cannot  be  helped  by 
inj  subsequ^t  event,  or  by  any  modification  or  restriction  in  the 
execution  of  it.  The  possibility,  at  its  creation,  that  the  event  on 
irhich  the  executory  limitation  depends,  may  exceed,  in  point  of 
time,  the  authorized  period,  is  fatal  to  it ;  ^  though  there  are  cases 
in  which  the  limitation  over  has  been  held  too  remote  only  pro 
kmiOj  or  in  relation  to  a  bi*anch  of  the  disposition,  (c) 

*  rV.   Of  other  matters  relating  to  executory  devises.  *  284 

When  there  is  an  executory  devise  of  the  real  estate,  and 
the  freehold  is  not,  in  the  mean  time,  disposed  of,  the  inheritance 
descends  to  the  testator's  heir  until  the  event  happens.  So,  where 
there  is  a  preceding  estate  limited,  with  an  executory  devise  over 
of  the  real  estate,  the  intermediate  profits  between  the  determinar 
tion  of  the  first  estate  and  the  vesting  of  the  limitation  over,  will 
go  to  the  heir  at  law,  if  not  otherwise  appropriated  by  the  will,  (a) 
The  same  rule  applies  to  an  executory  devise  of  the  personal  estate ; 


Chatfaam  v.  Tothill,  6  Bro.  P.  C.  450.  Britton  v.  Twining,  8  Meriy.  176.  Patenon  v. 
WiM,  11  Wendell,  259.    See,  also,  mpra,  vol.  ii.  p.  854. 

(e)  Fearne  on  Executory  Devises,  159, 160.  Phipps  v.  Keljnge,  Ibid.  84.  A  lim- 
halion  to  an  unborn  child  for  life  is  not  good,  unless  the  remainder  vests  in  interest  at 
the  same  time.  A  gift  in  remainder,  expectant  upon  the  death  of  unborn  children,  is 
too  remote.  4  Ross.  811.  In  Hannan  v,  Osbom,  4  Paige,  886,  there  was  a  devise 
of  real  and  personal  estate  to  a  sister  and  her  children,  with  devise  over,  if  she  should 
die,  and  all  her  children,  without  leaving  children.  The  sister  had  but  one  child  at 
the  making  of  the  will  and  at  the  testator's  death.  It  was  held,  that  the  sister  took 
an  estate  for  life,  and  the  child  a  vested  remainder  in  fee,  subject  to  open  and  let  in 
after-bom  children,  but  that  the  limitation  over  was  void,  as  being  too  remote  as  to 
tbe  after-bom  children.  In  that  case  the  real  and  personal  estate  was  held  subject  to 
the  same  rule,  and  the  chancellor  said  that  there  was  no  difference  in  principle 
under  the  New  York  Revised  Statutes  on  this  subject,  between  the  devise  of  real  and 
personal  estates,  in  respect  to  limitations  over.  See,  also,  Gott  v.  Cook,  7  Paige,  521, 
and  Hone  v.  Van  Schaick,  7  Paige,  222,  to  the  same  point.^ 

(a)  Pay's  case,  Cro.  Eliz.  878.  Hayward  v.  Stillmgfleet^  1  Atk.  422.  Hopkins  v. 
Hopkins,  Cases  temp.  Talb.  44. 


to  J ,  and  if  he  die  in  testator^s  lifetime,  without  children,  to  C,  gives  nothing  to  J.*s  children 
bj  implication.    Addiron  v.  Busk,  11  Eng.  L.  &  £q.  804. 

*  The  CHtate  must,  by  the  terms  of  its  creation,  be  restricted  within  the  required  limit,  or  it 
Is  void.    Tayloe  v.  Gould,  10  Barb.  (N.  Y.)  888-898. 

4  Collin  r.  CoUin,  1  Barb.  Ch.  681.  See  cases  cited  in  Dowing  v.  Wberrin,  19  K.  Hamp^ 
89,90.    Savage  9.  Bumham,  17  N.  Y.  561. 
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and  the  intermediate  profliB,  M  ireU  befive  the  estate  ie  to  rtn/ktm 
betveen  the  determination  of  the  first  estate  and  the  vesting  c(4 
subsequent  limitation,  wiU  &U  into  the  xesidiiajy  peracmal  estate.  (^ 
These  executory  interestSi  whether  in  real  or  penonal  estates,  lb 
contingent  remainders,  may  be  assigned  or  devised,^  and  they  an 
transmissible  to  the  representatives  of  the  devisee,  if  he  diesbefiis 
the  contingency  happens ;  and  th^  vast  in  the  representstm^ 
either  of  the  real  or  personal  estate,  as  the  ease  may  be,  when  tta 
contingency  does  happen,  (e) 

In  the  great  case  oi  Tkelhmtm  r.  Woailford^  (e2)  it  was  the  d»> 
dared  doctrine,  that  there  was  no  limited  nnmber  of  lives  ftr  Ab 
purpose  of  postponing  the  vesting  of  an  icxe^tory  interest    Thm 
might  he  an  indefinite  number  of  conenrruit  lives  no  way  coaneet 
ad  with  the  eiyoyment  of  the  estate;  for,  be  there  ever  so  miaj, 
there  must  he  a  survivor,  and  the  limitation  is  only  for  the 
length  of  that  life,  (e)    *  The  purpose  of  accumulation  was  *8tf 
no  objection  to  an  executory  devise,  nor  that  the  eigoyment 
of  the  subject  was  not  given  to  the  perscms  during  whose  livei  it 
was  to  accumulate.    The  value  of  the  thing  was  enlai^ed,  but  not 
the  time.    The  accumulated  profite  arising  prior  to  the  happening 
of  the  contingency,  mig^t  all  be  reserved  for  the  persons  who  van 
to  take  upon  the  contingent  event ;  and  if  the  limitation  of  the  exe- 
cutory devise  was  for  any  number  of  lives  in  being,  and  a  reasona- 
ble time  for  a  posthumous  child  to  be  bom,  and  twenty-one  jean 
thereafter,  it  was  valid  in  law.    The  devise  in  that  case  was,  that  aD 
the  real  and  personal  estate  of  the  testator  should  be  converted  into 
one  common  fund,  to  be  vested  in  trustees  in  fee  for  the  rents  and 
profits  to  accumulate  during  all  the  lives  of  all  the  testator's  sons, 
and  of  all  the  testator's  grandsons,  bom  in  his  lifetime,  or  living  at 
his  death,  or  then  in  ventre  %a  merey  and  their  issue,  to  receive  the 


(6)  Chapman  v.  Blissett,  Cases  temp.  Talb.  14&  Duke  of  Bridgwater  v.  Egvtoo, 
2  Veaey,  122. 

(c)  Pinbury  v.  Elkin,  1  P.  Wms.  668.  Goodright  v.  Bearle,  2  Wilt.  29.  Feane  (B 
Ezecutoiy  Devises,  62(^-636.  New  York  Revised  Statutes,  vol.  i.  726,  sec.  86.  3 
Saund.  888,  k,  note.    See,  also,  the  concluding  part  of  the  last  Lecture. 

((/)  4  Vesej,  227.    11  Ibid.  112,  S.  C. 

(e)  Lord  Thurlow,  in  Robinson  v.  Hardcastle,  2  Bro.  C.  C.  80.  Lord  £Idon,iA 
TheUusson  v.  Woodford,  11  Vesej,  146. 


1  Thompson  v.  Hoop,  6  Ohio  State,  480. 
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ofits  during  all  that  time  in  trust,  and  to  invest  them  from  time 
time  in  other  real  estates,  and  thus  be  adding  income  to  prin- 
pal.  After  the  death  of  the  last  survivor  of  all  the  enumerated 
leoendants,  the  estates  were  to  be  conveyed  to  those  branches  of 
e  respective  families  of  the  sons  who,  at  the  end  of  the  period, 
oold  answer  the  description  of  the  heirs  male  of  the  respective 
idles  of  the  sons*  The  testator's  object  was  to  protract  the  power 
'  alienation,  by  taking  in  lives  of  persons  who  were  mere  nominees, 
itbout  any  corresponding  interest.  The  trusts  created  by  the 
hellusson  will  were  held  valid  by  the  Court  of  Chancery,  and  the 
xsree  was  affirmed  in  the  House  of  Lords.  The  property  was  thus 
ad  up  from  alienation,  and  from  enjoyment  for  three  generations ; 
id  when  the  period  of  distribution  shall  arrive,  the  accumulated 
Lcrease  of  the  estate  will  be  enormous,  (a) 
This  is  the  most  extraordinary  instance  upon  record  of  calcu- 
ting  and  unfeeling  pride  and  vanity  in  a  testator,  disregarding 
le  ease  and  comfort  of  his  inunediate  descendants,  for  the 
dserable  satisfaction  of  enjoying  in  anticipation  *  the  wealth  *  286 
id  aggrandizement  of  a  distant  posterity.  Such  an  iron-  » 
darted  scheme  of  settlement,  by  withdrawing,  property  for  so  long  a 
sriod  from  all  the  uses  and  purposes  of  social  life,  was  intolerable. 
;  gave  occasion  to  the  statute  of  89  and  40  Geo.  III.  c.  98,  prohibit- 
\g  thereafter  any  person,  by  deed  or  will,  from  settling  or  devis- 
\g  real  or  personal  property,  for  the  purpose  of  accumulation,  by 
leans  of  rents  or  profits,  for  a  longer  period  than  the  life  of  the 
)ttler,  or  twenty-one  years  after  his  death,  or  during  the  minority 
r  any  person  or  persons  living  at  his  decease,  who,  under  the  deed 
r  will  directing  the  accumulation,  would,  if  then  of  full  age,  be 
atitled  to  the  rents  and  profits,  (a) 
The  New  York  Revised  Statues  (6)  have  allowed  the  accumula- 


(a)  The  testator  died  in  1797.  He  left  three  sons  and  three  daughters,  and  half  a 
fllion  sterling,  on  an  accumulating  ftind.  If  the  limitation  should  extend  to  upwards 
'  one  hundred  years,  as  it  may,  the  property  will  have  amounted  to  upwards  of  one 
indred  millions  sterling  1 

(a)  The  Thellusson  Act  does  not  operate  to  alter  any  disposition  in  a  will,  except 
ily  the  direction  to  accumulate.  2  Keen,  &64.  The  New  York  Reyised  Statutes,  1 
..  S.  778,  was  founded  on  the  Thellusson  Aot,  suspending  the  absolute  ownership  of 
srsonal  property,  and  does  not  apply  to  charitable  perpetuities,  Shotwell  v.  Mott,  2 
andf.  Ch.  56. 

(6)  Vol.  i.  726,  sees.  87-40.  As  to  the  regulation  of  accumulation  of  personal 
roper^,  see  ante,  vol.  il.  858,  note. 
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to  tlie  creation  of  tiie  estate,  it  must  commence  within 
authorized  by  the  statute  for  the  vesting  of  future  estates, 
ing  the  minority  of  the  persons  for  vhose  benefit  it  is 
and  terminate  at  the  expiration  of  such  minority.^  If  the 
for  accumulation  be  for  a  loi^;er  time  than  dtiring  the  ] 
aforesaid,  it  shall  be  void  for  the  excess  of  time ;  and 
directions  for  the  accumulation  of  the  rents  and  profits  of  i 
are  void.  It  is  fiirther  provided,  that  whenever  there  is,  1 
limitation,  a  suspense  of  the  power  of  alienation,  and  no 
made  for  the  disposition,  in  the  moan  time,  of  the  rents  ai 
they  shall  belong  to  the  persons  presumptively  entitled  to 
eventual  estate.  If  the  trust  of  accumulation  of  the  incoi 
sonal  property  be  void  under  the  statute,  the  income  desc 
the  testator  had  died  intestate,  (^c) 

Tlie  intermediate  rents  and  profits  arising  on 
•  287  given  by  way  of  executory  devise,  will  pass  by  a  dcv 
the  residue  of  the  estate,  (a)  But  if  these  are  nc 
when  the  estate  is  devised  to  trustees  for  any  lawful  puq 
ever,  they  are  then,  at  common  law,  thrown  upon  tlie  heii 
of  some  other  person  to  take  them,  and  they  attend  the  est 
descent  to  the  heir,  and  belong  to  him  during  the  continua 


{<:)  Tail  c.  Vail.  4  Paige,  S17.  In  that  case  the  chancellor  considered 
check  to  accumulatioD  a  aalataiy  proTiaion,  and  that  do  man  ought  to  be 
witlihold  the  income  of  hit  estate,  fbr  the  sole  purpose  of  hoarding  up  we 
pound  intereit  after  his  death,  to  provide  for  a  second  or  a  third  future  gi 
even  for  his  immediate  dcgcendants,  to  be  pyea  to  them  at  the  close  of 
when  tlicf  are  no  longer  in  a  tiCuation  to  eqjor  it.  The  statute  ought  ti 
into  eftbct  according;  to  its  spirit  and  intent,  and  so  as  to  meet  and  corret.'t 
But  under  the  Knfrlish  statute,  trusts  by  wills  for  accumulation  during;  a  I 
to  the  statute,  are  kwmI  for  twenty-one  years.    Griffiths  h.  Vcre,  y  Vesej". 
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ast  estate.^  So,  it  is  a  settled  rule,  that  whore  there  is  an  execu- 
ry  devise  of  a  real  estate,  and  the  freehold  is  not,  in  the  mean  time, 
gpOB&i  of,  the  freehold  JEoid  inheritance  descends  to  the  testator's 
al  law.  (i)  If  the  profits  are  bequeathed,  and  the  land  left,  in 
xnean  time,  to  descend  to  the  heir  until  the  contingent  limita- 
takes  efifect,  and  no  other  person  made  trustee  of  the  profits, 
lieir  becomes  a  trustee,  and  the  rents  and  profits  will  accumu- 
in  his  hands  for  the  benefit  of  the  party  under  the  will,  (c;) 


(fr)  Clirke  V.  Smith,  1  Lutw.  798.    Hopkma  v,  Hopkins,  Cases  temp.  Talb.  44. 
Ii0<m  r.  Lord  Montfort,  1  Vesey,  485.    Amb.  98,  8.  C.    Duffield  v,  Duffield,  1  Dow 
O.  268,  810. 
(e)  Bogen  v.  Ross,  4  Johns.  Ch.  888. 


1  Bent,  aocrning  after  lessor's  death,  is  a  chattel  real,  and  descends  to  the  heir,  and  dost 
t  goto  the  executor.    Green  v.  Massie,  18  UL  868. 
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LECTURE   LXL 


OF     UBEB     AND     TRUSTS. 


L  Qfuse$. 

A  USB  is  where  the  legal  estate  of  lands  is  in  A.,  in  tnut|  toA 
B.  shall  take  the  profits,  and  that  A.  will  make  and  execute  eBtatai 
according  to  the  direction  of  B.  (a)  Before  the  statute  of  iuei|A 
use  was  a  mere  confidence  in  a  firiend,  to  whom  the  estate  m 
conveyed  by  the  owner  without  oonsidaration,  to  dispose  of  it  apoi 
trusts  designated  at  the  tune,  or  to  be  afterwards  appointed  bjr  As 
real  owner.  The  feo£foe  or  trustee  was,  to  all  intents  and  pa^ 
poses,  the  real  owner  of  the  estate  at  law,  and  the  eegind  qm  m 
had  only  a  confidence  or  trust,  for  which  he  had  no  remedy  at  tte 
common  law. 

(1.)  In  examining  the  BUtory  of  UteSj  we  shall  find  that  th^ 
existed  in  the  Roman  law,  under  the  name  of  fidei  commiuaj  or 
trusts.  They  were  introduced  by  testators,  to  evade  the  municipal 
law,  which  disabled  certain  persons,  as  exiles  and  strangers,  firom 
being  heirs  or  legatees.  The  inheritance  or  legacy  was  given  to 
a  person  competent  to  take,  in  trust,  for  the  real  object  of  the  tes- 
tator's bounty.  But  such  a  confidence  was  precarious,  and  was 
called  by  the  Roman  Islwjgts^  jtts  j>recariu'm ;  for  it  rested  entirelj 
on  the  good  faith  of  the  trustee,  who  was  under  no  legal  obligation 
to  execute  it.  To  invoke  the  patronage  of  the  emperor  in 
*  290  favor  of  these  defenceless  trusts,  they  were  created  *  under 
an  appeal  to  him,  as  rogate  per  Bolutam^  or  per  fart^moM 
Augusti.  Augustus  was  flattered  by  the  appeal,  and  directed  the 
praetor  to  afford  a  remedy  to  the  cestui  que  trust;  and  these  fidu- 
ciary interests  increased  so  fast,  that  a  special  equity  jurisdiction 
was  created  to  enforce  the  performance  of  the  trusts.  This  "pa^ 
ticular  chancellor  for  uses,"  as  Lord  Bacon  terms  him,  who  was 

(a)  Gilbert  on  Ubm,  1. 
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Eurged  with  the  support  of  these  trusts,  was  called  proetar  fidei 
nTiUisaritis.  (a)     If  the  testator,  in  his  will,  appointed  Titius  to 

bis  heir,  and  requested  him,  as  soon  as  he  should  enter  upon  the 
beritancc,  to  restore  it  to  Gaius,  ho  was  bound  to  do  it,  in  obedi- 
ee  to  the  tirust  reposed  in  him.  The  Emperor  Justinian  gave 
eater  efficacy  to  the  remedy  against  the  trustee,  by  authorizing 
^  pr»tor,  in  cases  where  the  trusts  could  not  otherwise  be  proved, 

make  tlie  heir,  or  any  legatee,  disclose  or  deny  the  trust  upon 
Ui,  and  when  the  trust  appeared,  to  compel  the  performance  of 

The  English  ecclesiastics  borrowed  uses  from  the  Roman  law, 
4  introduced  them  into  England  in  the  reign  of  Edward  m.  or 
«hard  U.,  to  evade  the  statutes  of  mortmain,  by  granting  lands 
third  persons  to  the  use  of  religious  houses,  and  which  the  clerir 
I  chancellors  held  to  be  fidei  cammis$a,  and  binding  in  con- 
enoe.  (^c)  When  this  evasion  of  law  was  met  and  suppressed 
the  statute  of  15  Richard  11.,  uses  were  applied  to  save  lands 
m  the  effects  of  attainders ;  for  the  use,  being  a  mere  right  in 
litj,  of  the  profits  of  land,  was  exempt  from  feudal  responsi- 
[ties ;  and  uses  were  afterwards  applied  to  a  variety  of  purposes 
the  business  of  civil  life,  and  grew  up  into  a  refined  and 
^ular  system.  They  were  required  by  the  *  advancing  *291 
te  of  society  and  the  growth  of  commerce.  The  sim- 
city  and  strictness  of  the  conmion  law  would  not  admit  of  secret 
nsfers  of  property,  or  of  dispositions  of  it  by  will,  or  of  those 
[lily  settlements  which  become  convenient  and  desirable.  A  fee 
lid  not  be  mounted  upon  a  fee,  or  an  estate  made  to  shift  firom 
e  person  to  another  by  matter  ex  post  facto;  nor  could  a  freehold 
made  to  commence  in  future^  nor  an  estate  spring  up  at  a  future 
riod  independently  of  any  other  ;  nor  could  a  power  be  reserved 
limit  the  estate,  or  create  charges  on  it  in  derogation  of  the 
iginal  feofiment.  All  such  refinements  were  repugnant  to  the 
un,  direct  mode  of  deaUng,  natural  to  simple  manners  and  unletr 
red  ages.  The  doctrine  of  livery  of  seisin  rendered  it  imprao- 
5able  to  raise  future  uses  upon  feofiment ;  and  if  a  person  wished 
create  an  estate  for  life,  or  in  tail,  in  himself,  he  was  obliged  to 


(a)  Inst  %  28, 1.    Vinmas,  h.  t.    Bacon  on  the  Sutute  of  Uaes,  Law  Tracte,  816 
(6)  Inst  2,  28,  12. 

(c)  2  Blacks.  Comm.  828.    Saunders  on  Uses  and  Trusts,  14. 
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convoy  the  whole  fee  to  a  third  person,  and  then  take  back  flw 
interest  required.  Conditions  annexed  to  the  feoffinciit  would  not 
answer  the  pnrpoeo,  for  none  other  than  the  grantor,  or  his  heir, 
could  enter  Ibr  the  breuch  of  it ;  and  the  power  of  a  freeholder 
to  destroy  all  t'outingeut  estates  by  feoffmoiit  or  fine,  rendered  all 
8uch  future  limitations  at  common  law  very  precarious. 

The  facility  with  wMch  estates  might  be  modified,  and  future 
iiitoroste  eeeurcd,  facilitated  the  growth  of  uses,  wliich  were  so 
entirely  different  in  their  character  from  the  stern  and  unaccom- 
modating genius  of  feudal  tenure.  "  Uses,"  naid  Lord  Bacon, 
"stand  upon  their  own  reasons,  utterly  different  from  cases  of  pOfr 
cession,"  (a)  They  were  well  adapted  to  answer  the  TariouB 
purposes  to  which  estates  at  common  law  could  not  be  made  sub- 
servient, by  means  of  the  relation  of  trustee  and  cratui  qae  «««, 
and  by  the  power  of  disposing  of  uses  by  will,  and  by  meana 
of  shifting,  secondary,  contingent,  springing,  and  resulting 
"  292  •  uses,  and  by  the  reservation  of  a  power  to  revoke  the  uses 
of  the  estate  and  direct  others.  These  were  pliable  quali- 
ties belonging  to  uses,  and  which  were  utterly  unknown  to  the 
common  law,  and  grew  up  under  the  more  liberal  and  more  culti- 
vated principles  of  equity  jurisprudence. 

Tlio  contrast  bctw'iTi  uses  and  est.iitcs  at  hwv  was  extremely 
striking.  When  uses  were  created  before  the  statute  of  uses,  there 
vas  a  confidence  that  the  feoflTee  would  snETer  the  feoffor  to  take 
the  profits,  and  that  the  feoffee,  upon  the  request  of  the  feofibr, 
or  notice  of  his  will,  would  execute  the  estate  to  the  feoffor  and 
his  heirs,  or  according  to  his  directions,  (a)  When  the  direction 
was  complied  with,  it  was  essentially  a  conveyance  by  the  feoffor, 
throogh  his  agent,  the  feoffee,  who,  though  even  an  infant  or  feme 
eovert,  was  deemed  in  equity  competent  to  execute  a  power  and 
appoint  a  use.  The  ensting  law  of  the  laud  was  equally  eluded 
in  the  selection  of  the  appointee,  who  might  be  a  corporation,  or 
alien,  or  b^tor,  and  in  &e  mode  of  the  direction,  which  might  be 
by  parol. 


(a)  Buon'i  I«w  Tncta,  SIO.  Lord  Buon'i  Baading  on  the  Slatote  of  Vtei  IiM 
» icholHtic  and  quuntair  perrading  it;  bnti*  veiy  iutructiTe  lo  read,  becaiua  it  U 
jai>fbgiidlj  intelligent. 

(a)  Lord  Bacon  *aji,  that  theie  properdei  of  a  me  were  eicerdinglj  irell  let  forth 
ly  Walnuler  J.,  io  a  mm  ia  SB  EU*.,  to  which  be  ra&n.    Bacon'i  Law  Tract*,  807. 
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As  the  feoffee  to  uses  was  the  legal  owner  of  the  estate,  he  had 
complete  control  over  it,  and  he  was  exposed  to  the  ordinary  legal 
claims,  debts  and  forfeitures,  to  dower,  courtesy,  wardship,  and 
attainder.  (6)  When  uses  were  raised  by  conveyances  at  common 
law,  operating  by  transmutation  of  possession,  the  uses  declared  in 
such  conveyances  did  not  require  a  consideration.  The  real  owner 
had  divested  himself  of  the  legal  estate,  and  the  person  in  whom 
it  was  vested,  being  a  mere  naked  trustee,  equity  held  him  bound 
in  conscience  to  execute  the  directions  of  the  donor.  K,  however, 
no  uses  were  declared,  then  the  feoffee,  or  releasee,  took,  to  the 
use  of  the  feoffor  or  releasor,  to  whom  the  use  resulted ;  for 
if  there  was  no  consideration,  and  no  declaration  *  of  uses,  *  298 
the  law  would  not  presume  that  the  feoffor  or  releasor 
intended  to  part  with  the  use.  But  in  the  case  of  covenants  to 
stand  seised,  and  of  a  bargain  and  sale,  which  did  not  transfer  the 
possession  to  the  covenantee  or  bargainee,  the  inheritance  remained 
in  the  contracting  party;  and  it  was  a  mere  contract,  which  a 
court  of  equity  would  not  enforce,  for  a  use  could  not  be  raised 
when  the  conveyance  was  without  a  sufficient  consideration.  The 
same  principle  applied  to  the  case  of  a  release,  which  was  a  con- 
veyance operating  at  common  law.  (a)  Uses  were  alienable  with- 
out any  words  of  limitation  requisite  to  carry  the  absolute  interest ; 
for,  not  being  held  by  tenure,  they  did  not  cpme  within  the  technical 
rules  of  the  common  law.  (6)  A  use  might  be  raised  after  a  limi- 
tation in  fee,  or  it  might  be  created  infuturo^  without  any  preceding 
limitation ;  or  the  order  of  priority  might  be  changed  by  shifting 
uses,  or  by  powers ;  or  a  power  of  revocation  might  be'  reserved  to 
the  grantor,  or  to  a  stranger,  to  recall  and  change  the  uses.  (<?) 
Uses  were  descendi^e,  according  to  the  rules  of  the  common  law, 
in  the  case  of  inheritances  in  possession,  (rf)     They  were  also 


(6)  Co.  Litt.  271,  b,  note. 

(a)  Bacon  on  Uses,  Law  Tracts,  812.    Sugden  on  Powers,  6,  6.^ 

(6)  1  Co.  87,  b,  100,  b. 

(c)  Bro.  Feoff,  al  Use,  pi.  80.    Jenk.  Cent.  8.  Ca.  62.    Co.  Litt.  287,  a.    Fretton  on 
Estates,  vol.  i.  154. 

(d)  2  Rol.  Abr.  780. 


1  A  voluntary  deed  in  consideration  of  love  to  the  donor*s  brother,  if  constructivelv  deliv- 
ered, though  not  to  take  effect  till  his  death,  is  valid  as  a  covenant  to  stand  seised,  without  the 
intervention  of  a  trustee.  Wall  v.  Wall,  80  Miss.  (1  Geo.)  91.  Dinkins  v.  Samuel,  10  Bich. 
Law  (S.  C),  66. 
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devisable,  as  they  were  only  declarations  of  trust  binding  in  con- 
science ;  and  Lord  Bacon,  in  opposition  to  Lord  Coke,  who,  in 
ChvMeigKi  case  had  put  the  origin  of  uses  entirely  upon  the 
ground  of  frauds  invented  to  elude  the  statutes  of  mortmain, 
maintained  that  uses  were  introduced  to  get  rid  of  the  inability  at 
conuuon  law  to  devise  lands,  (e)  It  is  probable  that  both  these 
causes  had  their  operation,  though  the  doctrine  of  uses  existed  in 
the  civil  law,  and  would  naturally  be  suggested  in  every  commu- 
nity by  the  wants  and  policy  of  civilized  life.  The  wife  could  not 
be  endowed,  or  the  husband  have  his  courtesy  of  a  use,  nor  was  the 
use  available  by  writ  of  diffit  or  other  legal  process  in  favor  of 
the  creditor  of  cestui  que  use.  (/)  Lord  Bacon  complained  that 
uses  were  "  turned  to  deceive  many  of  their  just  and  reasonable 
rights."  Uses  were  certainly  perverted  to  mischievous  purposes ; 
and  the  complaint  is  constant  and  vehement  in  the  old  books,  and 
particularly  in  ChudleigVs  case  and  in  the  preamble  to  the  statute 

of  uses,  against  the  abuses  and  frauds  which  were  prac- 
•294    tised  *by  uses  prior  to  the  statute  of  uses.     It  was  the 

intention  of  the  statute  to  extirpate  such  grievances,  by 
destroying  the  estate  of  the  feoffee  to  uses,  and  reducing  the  estate 
in  the  use  to  an  estate  in  the  land.  There  was  a  continual  strug- 
gle maintained  for  upwards  of  a  century  between  the  patrons  of 
uses  and  the  English  parliament,  the  one  coustaiitly  masking 
property,  and  separating  the  open  legal  title  from  the  secret  equi- 
table ownership,  and  the  other,  by  a  succession  of  statutes,  endeav- 
oring to  fix  the  duties  and  obligations  of  ownership  upon  the  ceatui 
que  use.  At  last  the  statute  of  27  Hen.  VIII.,  commonly  called 
the  statute  of  uses,  transferred  the  uses  into  possession  by  turning 
the  interest  of  the  cestui  que  use  into  a  legal  estate,  and  annihila- 
ting the  intermediate  estate  of  the  feoffee ;  so  that  if  a  feoffment 
was  made  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  B., 
the  cestui  que  use^  became  seised  of  the  legal  estate,  by  force  of  the 
statute.  The  legal  estate,  as  soon  as  it  passed  to  A.,  was  immedi- 
ately drawn  out  of  him  and  transferred  to  B.,  and  the  use  and  the 
land  became  convertible  terms.^ 


(e)  Bacon's  Law  Tracts,  316. 

(/)  4  Co.  1.    Bro.  Abr.  tit.  Executions,  90. 


^  Where  land  was  sold  to  several  persons,  in  trust  for  the  present  and  future  members  of  an 
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The  equitable  doctrine  of  uses  was,  by  the  statute,  transferred 
to  the  courts  of  law,  and  became  an  additional  branch  of  the 
law  of  real  property.  Uses  had  new  and  peculiar  qualities  and 
capacities.  They  had  none  of  the  lineaments  of  the  feudal  system^ 
which  had  been  deeply  impressed  upon  estates  at  common  law. 
Their  influence  was  sufficient  to  abate  the  rigor,  and,  in  many 
respects,  to  destroy  the  simplicity  of  the  ancient  doctrine.  When 
the  use  was  changed  from  an  equitable  to  a  legal  interest,  the  same 
qualities  which  were  jH'oper  to  it  in  its  fiduciary  state,  followed  it 
when  it  became  a  legal  estate.  The  estate  in  the  use,  when  it 
beccune  an  interest  in  the  land,  under  the  statute,  became  liable  to 
all  those  rules  to  which  common-law  estates  were  liable ;  but  the 
qtudities  which  had  attended  uses  in  equity  were  not  separated 
from  them  when  they  changed  their  nature,  and  became  an  estate 
in  the  land  itself.  If  they  were  contingent  in  their  fiduciary 
state,  they  became  contingent  interests  in  the  land.  They 
*were  still  liable  to  be  overreached  by  the  exercise  of  •295 
powers,  and  to  be  shifted,  and  to  cease,  by  clauses  of  ces- 
seTj  inserted  in  the  deeds  of  settlement.  The  statute  transferred 
the  use  with  its  accompanying  conditions  and  limitations,  into  the 
land,  (a)  Contingent,  shifting,  and  springing  uses  presented  a 
method  of  creating  a  future  interest  in  land,  and  executory  devises 
owed  their  origin  to  the  doctrine  of  shifting  or  springing  uses. 
But  uses  difier  from  executory  devises  in  this  respect ;  tliat  there 
must  bo  a  person  seised  to  the  uses  when  the  contingency  happens, 
or  they  cannot  be  executed  by  the  statute.  If  the  estate  of  the 
feoffee  to  such  uses  be  destroyed  by  alienation  or  otherwise,  before 
the  contingency  arises,  the  use  is  destroyed  forever;  whereas, 
by  an  executory  devise,  the  freehold  is  transferred  to  the  future 
devisee.  (6)  Contingent  uses  are  so  far  similar  to  contingent 
remainders,  that  they  also  require  a  preceding  estate  to  support 


(a)  Brent's  case,  2  Leon.  16.    Man  wood  J.,  2  And.  76.    Fretton  on  Estates,  toI.  i. 
165,  166,  168. 

(b)  2  Blacks.  Comm.  834.    Fearne  on  Executory  Deyises,  by  Powell,  86,  note. 


tmincorporated  association,  it  was  held  that,  under  the  statute  of  uses,  the  legal  title  vested  in 
the  vendee,  in  trust  for  the  association,  as  a  charitable  use.  If  a  beneficial  use  cannot  take 
efi^ect  as  a  legal  estate,  it  may,  if  consistent  with  the  rules  of  law,  take  effect  as  a  trust  Tan- 
dcrvolgen  r.  Yates,  8  Barb.  Ch.  242.    Affinned  in  the  Court  of  Appeals.    6  Seld.  (N.  Y.)  219. 
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them,  and  take  effect,  if  at  all,  when  the  preceding  estate  deter* 
mines.  The  statute  of  uses  meant  to  exclude  all  possibility  of 
Aitore  uses,  (c)  but  the  necessity  of  the  allowance  of  free  modifi- 
eations  of  property  introduced  the  doctrine,  that  the  use  need  not 
be  executed  the  instant  the  conveyance  is  made,  and  that  the  opera- 
tion of  the  statute  might  be  suspended  until  the  use  should  arise, 
provided  the  suspension  was  confined  within  reasonable  limits  as  to 
time.  (cT)  In  the  i>u^  of  NorfolV%  casCy  Lord  Nottingham  was 
of  opinion  (as  we  have  already  seen)  that  there  was  no  inconve- 
Bience,  nor  any  of  the  mischiefs  of  a  perpetuity,  in  permitting 
future  uses,  under  the  various  names  of  springing,  shifting,  con- 
tingent, or  secondary  uses,  to  be  limited  to  the  same  period 
*  296  to  which  the  Uw  *  permits  the  vesting  of  an  executory  de- 
vise to  be  postponed.  Uses  and  contingent  devises  became 
parallel  doctrines,  and  what,  in  the  one  case,  was-  a  future  use,  was, 
in  the  other,  an  executory  devise. 

The  statute  having  turned  uses  into  legal  estates,  they  were 
thereafter  conveyed  as  legal  estates,  in  the  same  manner  and  by 
the  same  words,  (a)  The  statute  intended  to  destroy  uses  in 
their  distinct  state,  but  it  was  not  the  object  of  it  to  interfere  with 
the  new  modes  of  conveyance  to  uses ;  and  the  manner  of  raising 
uses  out  of  tlie  seisin  created  by  a  lawful  transfer,  stood  as  it  had 
existed  before.  If  it  was  really  the  object  of  the  statute  of  uses  to 
abolish  uses  and  trusts,  and  have  none  other  than  legal  estates, 
the  wants  and  convenience  of  mankind  have  triumphed  over  that 
intention,  and  the  beneficial  and  ostensible  ownerships  of  estates 
were  kept  as  distinct  as  ever.  The  cestui  que  use  takes  tlie  legal 
estate  according  to  such  quality,  manner,  and  form  as  he  had  in 
the  use.  The  complex  and  modified  interests  annexed  to  uses 
were  engrafted  upon  the  legal  estate ;  and  upon  that  principle  it 
was  held  to  be  competent,  in  conveyances  to  uses,  to  revoke  a  for- 
mer limitation  of  a  use,  and  to  substitute  others.  The  classifica- 
tion of  uses  into  shifting  or  secondary,  springing,  and  future,  or 
contingent  and  resulting  uses,  seems  to  be  necessary,  to  distin- 
guish with  precision  their  nice  and  varying  characters ;  and  they 


(c)  Baoon  on  Uses,  Law  Tracts,  835,  340. 

(d)  Dyer  J.,  in  Bawell  &  Lucas's  case,  2  Leon.  221     Holt  C.  J.,  in  Davis  v.  Speed, 
12  Mod.  88.    2  Salk.  675,  S.  C. 

(a)  WiUes,  180. 
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all  may  be  included  under  the  general  denomination  of  future 
uses. 

(2.)  Shifting  or  secondary  uses  take  eflFect  in  derogation  of  some 
other  estate,  and  are  either  limited  by  the  deed  creating  them,  or 
authorized  to  be  created  by  some  person  named  in  it.  Thus,  if 
an  estate  be  limited  to  A.  and  his  heirs,  with  a  proviso,  that  if  B. 
pay  to  A.  100  dollars,  by  a  given  time,  the  use  of  A.  shall  cease, 
and  the  estate  go  to  B.  in  fee,  the  estate  is  vested  in  A,  subject 
to  a  shifting  or  secondary  use  in  fee  in  B.  So,  if  the  pro- 
viso be,  *  that  0.  may  revoke  the  use  to  A.,  and  limit  it  to  *29T 
B.,  then  A.  is  seised  in  fee,  with  a  power  in  C.  of  revocar 
tion  and  limitation  of  a  new  use.  (a)  These  shifting  uses  are* 
common  in  all  settlements ;  and  in  marriage  settlements  the  first 
tise  is  always  to  the  owner  in  fee  till  the  marriage,  and  then  to' 
other  uses.  The  fee  remains  with  the  owner  until  the  marriage, 
and  then  it  shifts  as  uses  arise.  These  shifting  uses,  whether 
created  by  the  original  deed,  or  by  the  exercise  of  a  power,  musf 
be  confined  within  proper  limits,  so  as  not  to  lead  to  a  perpetuity ; 
which  is  neatly  defined  by  Sir  Edward  Sugden,  (6)  to  be  such 
a  limitation  of  property  as  renders  it  inalienable  beyond  the  period 
allowed  by  law.  If,  therefore,  the  object  of  the  power  be  to  create 
a  perpetuity,  it  is  void,  (e)  And  yet,  in  England,  it  is  well 
settled,  that  a  shifting  use  may  be  created  after  an  estate-tail ;  and 
the  reason  given  is,  that  such  a  limitation,  to  take  efiect  at  any 
remote  period,  has  no  tendency  to  a  perpetuity,  as  the  tenant  in 
tail  may,  when  he  pleases,  by  a  recovery,  defeat  the  shifting  use ; 
for  the  recovery  bars  and  destroys  every  species  of  interest  ulterior 
to  the  tenant's  estate.  It  is  on  this  principle  that  a  power  of  sale 
or  exchange,  in  cases  of  strict  settlement,  is  valid,  though  not 
confined  to  the  period  allowed  for  suspending  alienation,  provided 
the  estate  be  regularly  limited  in  tail,  (cf)  Shifting  and  sec- 
ondary uses  may  be  created  by  the  execution  of  a  power ;  as  if 
an  estate  be  limited  to  A.  in  fee,  with  a  power  to  B.  to  revoke  and 
limit  new  uses,  and  B.  exercises  the  power,  the  uses  created  by 


(a)  Bro.  FeofT.  al  Uses,  839,  a,  pi.  30.    Mutton's  case,  Djer,  274,  b.    Gilbert  on 
Uses,  by  Sugden,  152, 165. 

(h)  Gilbert  on  Uses,  by  Sugden,  260,  note. 

(c)  Spencer  v.  Duke  of  Marlborough,  6  Bro.  P.  C.  592. 

(d)  NichoUfl  V.  Sheffield,  2  Bro.  C.  C.  218.    St  George  v.  St  George,  in  the  House 
of  Lords,  cited  in  Gilbert  on  Uses,  by  Sugden,  157. 
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him  will  be  shifting  or  secondary  in  reference  to  A.'s  estate ;  but 
they  must  receive  the  same  construction  as  if  they  had  been  created 
by  the  original  deed. 

(3.)  Springing  w«e»*are  limited  to  arise  on  a  future 
*  298  event,  *  where  no  preceding  estate  is  limited,  and  they  do 
not  take  eflFect  in  derogation  of  any  preceding  interest.  If 
a  grant  be  to  A.  in  fee,  to  the  use  of  B.  in  fee,  after  the  first  day 
of  January  next,  this  is  an  instance  of  a  springing  use,  and  no 
use  arises  until  the  limited  period.  The  use,  in  the  mean  time, 
results  to  the  grantor,  who  has  a  determinable  fee.  (a)  A  spring- 
ing use  may  be  limited  to  arise  within  the  period  allowed  by  law 
in  the  case  of  an  executory  devise-  A  person  may  covenant  to 
stand  seised,  or  bargain  and  sell,  to  the  use  of  another  at  a  future 
day.  (6)  By  means  of  powers,  a  use,  with  its  accompanying 
estate,  may  spring  up  at  the  will  of  any  given  person.  Land  may 
be  conveyed  to  A.  and  his  heirs,  to  such  uses  as  B.  shall  by  deed 
or  will  appoint,  and  in  default  of,  and  until  such  appointment, 
to  the  use  of  G.  and  his  heirs.  Here  a  vested  estate  is  in  C. 
subject  to  be  divested  or  destroyed  at  any  time,  by  B.  exercising 
his  power  of  appointment,  and  B.,  though  not  the  owner  of  the 
property,  has  such  a  power,  but  it  extends  only  to  the  use  of 
the  land,  and  the  fee-simple  is  vested  in  the  appointee,  under  the 
operation  of  the  statute  of  uses,  which  instantly  annexes  the  legal 
estate  to  the  use.  (c)  These  springing  uses  may  be  raised  by  any 
form  of  conveyance ;  but  in  conveyances  which  operate  by  way 
of  transmutation  of  possession,  as  a  feoffinent,  a  fine  or  deed  of 
lease  and  release,  the  estate  must  be  conveyed,  and  the  use  be 
raised  out  of  the  seisin  created  in  the  grantee  by  the  conveyance. 
A  feoflSnent  to  A.  in  fee,  to  the  use  of  B.  in  fee,  at  the  dcatli  of 
C,  is  good,  and  the  use  would  result  to  the  fcofTor,  until  the 
springing  use  took  eflFect  by  the  death  of  C.  (ti)  A  good  spring- 
ing use  must  be  limited  at  once,  independently  of  any  preceding 
estate,  and  not  by  way  of  remainder,  for  it  then  becomes  a  con- 
tingent and  not  a  springing  use ;  and  contingent  uses,  as  we  have 
already  seen,  are  subject  to  the  same  rules  precisely  as  contingent 


(a)  Woodliffe  v.  Drury,  Cro.  Eliz.  439.    Mutton's  case,  Dyer,  274,  b. 
(6)  Roe  V.  Tranner,  2  Wils.  76.     Holt  C.  J.,  2  Salk.  675.     Rogers  v.  Eagle  Fire 
Insurance  Company  of  New  York,  9  Wendell,  611. 

(c)  Williams  on  the  Principles  of  Real  Property,  Part  II.  ch.  8,  p.  231. 
\d)  GUbert  on  Uses,  by  Sugden,  168,  176. 
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remainders.  The  other  mode  of  conveyance  by  which  uses  may 
be  raised,  operates,  not  by  transmutation  of  the  estate  of  the 
grantor,  but  the  use  is  severed  out  of  the  grantor's  seisin,  and 
executed  by  the  statute.  This  is  the  case  in  covenants  to  stand 
seised,  and  in  conveyances  by  bargain  and  sale. 

(4.)  Future  or  contingent  uses  are  limited  to  take  effect  as  re- 
mainders. If  lands  be  granted  to  A.  in  fee,  to  the  use  of  B.  on 
his  return  from  Rome,  it  is  a  future  contingent  use,  because  it  is 
uncertain  whether  B.  will  ever  return.  («) 

•  (5.)  If  the  use  limited  by  deed  expired,  or  could  not  *  299 
vest,  or  was  not  to  vest  but  upon  a  contingency,  the  use 
resvlted  back  to  the  grantor  who  created  it.  The  rule  is  the  same 
when  no  uses  are  declared  by  the  conveyance.  So  much  of  the 
use  as  the  owner  of  the  land  does  not  dispose  of,  remains  with 
him.  If  he  conveys  without  any  declaration  of  uses,  or  to  such 
uses  as  he  shall  thereafter  appoint,  or  to  the  use  of  a  third  person 
on  the  occurrence  of  a  specified  event,  in  all  such  cases  there  is 
a  use  resulting  back  to  the  grantor,  (a) 

(6.)  The  English  doctrine  of  uses  and  trustsi,  under  the  statute 
of  27  Henry  VIII.,  and  the  conveyances  founded  thereon,  have 
been  very  generally  introduced  into  the  jurisprudence  of  this 
coimtry.  (h)    But  in  the  remarks  which  accoippanied  the  bill  for 


(e)  Sir  Edward  Sugden,  in  a  note  to  his  edition  of  Qilbert  on  Uses,  162-178,  has 
given  a  clear  and  methodical  analysis,  definition,  and  description  of  these  varions 
modifications  of  future  uses.  In  Mr.  Preston's  Abstracts  of  Title,  toI.  i.  105, 106, 107, 
and  Tol.  ii.  151,  we  have,  also,  illustrations  of  the  yarious  shades  of  distinction  between 
them. 

(a)  Co.  Litt.  28,  a,  271,  b.  Sir  E.  acre's  case,  6  Co.  17,  b.  Armstrong  v.  Whole- 
sey,  2  Wils.  19. 

(6)  Chamberlain  t;.  Crane,  1  N.  Hamp.  64.  Exeter  v.  Odiome,  Id.  287.  French  v. 
French,  8  Ibid.  289.  Parsons  C.  J.,  in  Marshall  v.  Fish,  6  Mass.  81.  Johns,  passiin. 
8  Binney,  619.  It  is  doubted  whether  the  statute  of  uses  was  eyer  in  force  in  the  state 
of  Ohio.  Thompson  v.  Gibson,  2  Ohio,  489.  Helfemstine  v.  Garrard,  7  Ibid.  270. 
The  statute  of  uses  of  Henry  VIII.  was  a  part  of  the  colonial  law  of  Virginia ;  but  the 
Bevised  Statutes  of  Virginia,  since  1792,  adopted  as  a  substitute,  the  provisions  which 
only  execute  the  seisin  to  the  use  in  the  cases  of  deeds  of  bargain  and  sale,  of  lease 
and  release,  and  of  covenants  to  stand  seised  to  use.  The  statute  only  executes  the 
seisin  to  the  use  in  those  specified  cases,  and  does  not,  like  the  English  statute,  include 
every  case  where  any  person  should  stand  seised  to  the  use  of  any  other  person. 
Lomax's  Digest  of  the  Laws  respecting  Real  Property,  vol.  i.  188.^ 


1  The  English  statute  of  ases  constitutes  part  of  the  common  law  of  Alabama,  unless  r^ 
pealed  or  inconsistent  with  existing  institutions.    Horton  «.  Sledge,  29  Ala.  478. 
VOL.  IV.  28 
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|he  revision  of  the  New  York  statutes,  relative  to  uses  and  trusts, 
ihe  following  objections  were  made  to  uses  as  they  now  exist: 
(1.)  They  render  conveyances  more  complex,  verbose,  and  ex- 
pensive than  is  requisite,  and  perpetuate  in  deeds  the  use  of  a 
technical  language,  unintelligible  as  a  '^  mysterious  jargon,"  to 
jdl  but  the  members  of  one  learned  profession.  (2.)  Limitations 
^tended  to  take  effect  at  a  future  day,  may  be  defeated  by  a  dis- 
.turbance  of  the  seisin,  arising  &om  a  forfeiture  or  change  of  the 
estate  of  the  person  seised  to  the  use.  (3.)  The  difficulty  exists 
of  determining  whether  a  particular  limitation  is  to  take  effect 
as  an  |3xecuted  use,  as  an  estate  at  common  law,  or  as  a  trust. 
These  objections  were  deemed  sp  strong  and  unanswerable,  as  to 

induce  the  revisers  to  recommend  the  entire  abolition  of  uses. 
tSOO    They  considered,  that  by  making  a  *  grant,  without  the 

actual  delivery  of  possession,  or  livery  of  seisin,  effectual  to 
pass  every  estate  and  interest  in  la^d,  the  utility  of  conveyances 
4eriyinjg  their  effect  from  the  statute  of  uses  would  be  superseded ; 
and  that  the  new  modifications  of  property  which  uses  have  sano- 
tioned,  would  be  preserved  by  repealing  the  rules  of  the  common 
J^w^  by  which  they  were  prohibited,  and  permitting  every  estate 
to  be  created  by  grant  whicl^  can  be  created  by  devise.  The  New 
York  Revised  Statutes  (a)  have,  accordingly,  declared  that  uses 
and  trusts,  except  as  authorized  and  modified  in  the  article,  were 
abolished ;  and  every  estate  and  interest  in  land  is  declared  to  be 
a  legal  right,  or  cognizable  in  the  courts  of  law,  except  where  it  is 
otherwise  provided  in  the  chapter ;  and  every  estate  held  as  an  use 
executed  under  any  former  statute,  confirmed  as  a  legal  estate.^ 
The  conveyance  by  grant  is  a  substitute  for  the  conveyance  to 
uses ;  and  the  future  interests  in  land  may  be  conveyed  by  grant 
as  well  as  by  devise.  (6)  Tlie  statute  gives  the  legal  estate,  by 
virtue  of  a  grant,  assignment,  or  devise ;  and  the  word  assignment 
was  introduced  to  make  the  assignment  of  terms,  and  other  chat- 


(a)  Vol.  i.  727,  sec.  45,  46. 

(6)  New  York  Revised  Statutes,  vol.  i.  724,  sec.  24.    Biid.  738,  739,  sees.  137, 138, 
142, 146.    Ibid.  727,  sec.  47. 


1  The  statutes  relating  to  trusts  have  no  application  to  securities  by  mort^a^e.  King  r. 
Merchants*  Exchange  Co.,  1  Selden,  647.  As  to  the  efTect  of  these  statutes  on  trusts  for  reli- 
gious corporations,  see  Voorhies  v.  Fresbj.  Church,  8  Barb.  (N.  Y.)  186. 
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tel  intereets,  pass  the  legal  interest  in  them,  as  well  as  in  freehold 
estates ;  though,  under  the  English  law,  the  use  in  chattel  inte]> 
ests  was  not  executed  by  the  i^atute  of  uses. 

The  operation  of  tlie  statute  of  New  York  in  respect  to  iht 
flooftrine  of  uses,  will  have  some  slight  effect  upon  the  forms  of 
oonveyance,  and  it  may  give  them  more  brevity  and  simplicity* 
B(Kt  it  would  be  quite  visionary  to  suppose  that  the  science  of  law, 
even  in  the  department  of  conveyancing,  will  not  continue  to  have 
its  technical  language,  and  its  various,  subtle,  and  profound 
learning,  in  common  with  every  other  branch  of  human  sdenoe. 
The  transfer  of  property  assumes  so  many  modifications,  to  meet 
the  varying  exigencies  of  speculation,  wealth,  and  refine- 
ment, and  to  supply  family  wants  and  wishes,  that  the  *  doc-  *  801 
trine  of  conveyancing  must  continue  essentially  technical, 
under  the  incessant  operation  of  skill  and  invention.  The  aboli- 
tion of  uses  does  not  appear  to  be  of  much  moment,  but  ibib 
change  which  the  law  of  trusts  has  been  made  to  undergo,  becomes 
extremely  important,  (a) 

11.   Gf  trusts. 

The  object  of  the  statute  of  uses,  so  far  as  it  was  intended  ta 
destroy  uses,  was,  as  we  have  already  seen,  subverted  by  tfa^ 
courts  of  law  and  equity. 

(1.)   Orawtk  and  doctrine  of  trusts. 

It  was  soon  held,  that  the  statute  executed  only  the  first  use, 
and  that  a  use  upon  a  use  was  void.  In  a  feoffinent  to  A.,  to 
the  use  of  B.,  to  the  use  of  C,  the  statute  was  held  to  execute 
only  the  use  to  B.,  and  there  the  estate  rested,  and  the  use  to.  C. 


(a)  Lord  Hardwicke  is  reported  to  have  said,  in  the  course  of  his  opinion,  in  Hop- 
kins V.  Hopkins  (1  Atk.  691),  that  the  statute  of  uses  bad  no  other  ^£fect  than  to  add^ 
at  most,  three  words  to  a  conveyance.  This  was  rather  too  strongly  expressed ;  but  I 
presume  the  abolition  of  uses  with  us  will  not  have  much  greater  effect  It  waa  the 
abolition  of  a  phantom.  The  word  grant  is  not  more  intelligible  to  the  world  at  Vufg^, 
than  the  words  bargain  and  sale ;  and  the  fiction,  indulged  Ibr  two  hundred  years,  that 
the  bargain  raised  a  use,  and  the  statute  transferred  the  possession  to  the  use,  was  aa 
cheap  and  harmless  as  any  thing  could  possibly  be.  It  would,  perhaps,  have  been 
as  wise  to  have  left  the  statute  of  uses  where  it  stood,  and  to  have  permitted  the 
theory  engrafted  upon  it  to  remain  untouched,  oonsidering  that  it  had  existed  so  long, 
and  had  insinuated  itself  so  deeply  and  so  thoroughly  into  every  branch  of  the  jurii* 
prudence  of  real  property. 
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did  not  take  effect.  (5)  In  a  bargain  and  sale  to  A.  in  fee,  to 
the  use  of  B*  in  fee,  the  statute  passes  the  estate  to  A.,  by  execu- 
ting the  use  raised  by  the  bargain  and  sale ;  but  the  use  to  B., 
being  a  use  vf.  the  second  degree,  is  not  executed  by  the  statute, 
and  it  becomes  a  mere  trust,  and  one  which  a  court  of  equity  will 

recognize  and  enforce,  (e)  Shifting  or  substituted  uses  do 
*302    not  fall  within  this  technical  rule  at  law,  for  *they  are 

merely  alternate  uses.  Thus,  a  deed  to  A.  in  fee,  to  the 
use  of  B.  in  fee,  and  if  C.  should  pay  a  given  sum  in  a  given  time, 
then  to  G.  in  fee ;  the  statute  executes  the  u^e  to  B.,  subject  to 
the  shifting  use  declared  in  favor  of  0.  (a)  Chattel  interests 
were  also  held  not  to  be  within  the  statute,  because  it  referred 
only  to  persons  who  were  seised;  and  a  termor  was  held  not  to  be 
technically  seised,  and  so  the  statute  did  not  apply  to  a  term  for 
years.  (()  An  assignment  of  a  lease  to  A.,  to  the  use  of  B.,  was 
held  to  be  void  as  to  the  use,  and  the  estate  was  vested  wholly 
in  A.  This  strict  construction  at  law  of  the  statute  gave  a  pre- 
text to  equity  to  interfere ;  and  it  was  held  in  chancery,  that  the 
uses  in  those  cases,  though  void  at  law,  were  good  in  equity ;  and 
thus  uses  were  revived  under  the  name  of  trusts.  (<?)  A  regular 
and  enlightened  system  of  trusts  was  gradually  formed  and  estab- 
lished. The  ancient  use  was  abolished,  with  its  manifold  incon- 
veniences, and  a  secondary  use  or  trust  introduced.  Trusts  have 
been  modelled  and  placed  on  true  foundations,  since  Lord  Notting- 
ham succeeded  to  the  great  seal ;  and  we  have  the  authority  of 
Lord  Mansfield  for  the  assertion,  that  a  rational  and  uniform 
system  has  been  raised,  and  one  proper  to  answer  the  exigencies 
of  families,  and  other  civil  purposes,  without  any  of  the  miscliiefs 
which  the  statute  of  uses  meant  to  avoid,  (d) 

Trusts  have  been  made  subject  to  the  common-law  canons  of 
descent.      They  are  deemed  capable  of  the  same  limitations  as 


(6)  TjrrelFs  case,  Dyer,  156.  1  And.  37.  Meredith  v.  Jones,  Cro.  C.  244.  Lady 
Whetstone  v.  Bury,  2  P.  Wms.  146.    Doe  v.  Passingham,  6  Barn.  &  Cress.  305. 

(c)  Lord  Hardwicke,  in  Hopkins  v.  Hopkins,  1  Atk.  691.  Jackson  v.  Gary,  16 
Johns.  802. 

(a)  Preston  on  Abstracts,  vol.  i.  807-310. 

(6)  Anon.  Dyer,  369,  a. 

(c)  A  conveyance  in  trust  to  receive  the  profits,  and  pay  them  over  to  a  tliird  per- 
son, was  never  a  use  within  the  statute,  but  an  equitable  trust  at  common  law. 

(d)  Lord  Mans'fleld,  in  Burgess  v.  Wheate,  1  W.  Blacks.  160. 
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legal  estates ;  and  courtesy  was  let  in  by  analogy  to  legal  estates, 
though,  by  a  strange  anomaly,  dower  has  been  excluded.  («) 
Executed  trusts  are  enjoyed  in  the  same  condition,  and  entitled 
to  the  same  benefits  of  ownership,  and  are,  consequently,  dis- 
posable and  devisable,  exactly  as  if  they  were  legal  estates ; 
and  these  rights  the  *  cestui  que  trust  possesses,  without  the  *  303 
intervention  of  the  trustee.  Any  disposition  of  the  land 
by  the  cestui  que  trusty  by  conveyance  or  devise,  is  binding  upon 
the  trustee,  (a)  In  limitations  of  trusts,  either  of  real  or  personal 
estates,  the  construction,  generally  speaking,  is  the  same  as  in  the 
like  limitations  of  legal  estates,  though  with  a  much  greater  defer- 
ence to  the  testator's  manifest  intent.  (()  And  if  the  statute 
of  uses  had  only  the  direct  effect  of  introducing  a  change  in  the 
form  of  conveyance,  it  has,  nevertheless,  gradually  given  occasion 
to  such  modifications  of  property  as  were  well  suited  to  the  vary- 
ing wants  and  wishes  of  mankind,  and  affording  an  opportunity 
to  the  courts  of  equity  of  establishing  a  code  of  very  refined  and 
rational  jurisprudence.  (<?) 

Trusts  are  now  what  uses  were  before  the  statute,  so  far  as  they 
are  mere  fiduciary  interests,  distinct  from  the  legal  estate,  and  to 
be  enforced  only  in  equity.^  Lord  Keeper  Henley,  in  Burgess  v. 
Wheate^  (d)  observed,  that  there  was  no  difference  in  tlie  princi- 
ples between  the  modern  trust  and  the  ancient  use,  though  there 
was  a  wide  difference  in  the  application  of  those  principles.  The 
difference  consists  in  a  more  Uberal  construction  of  them,  and,  at 
the  same  time,  a  more  guarded  care  against  abuse.    The  cestui 


(«)  But  see  supra,  pp.  44,  46. 

(a)  North  v.  Champernoon,  2  Ch.  Cas.  78.  Lord  Alyanlej,  in  Phillips  v.  Brydges, 
8  Vesey,  127. 

(h)  Lord  Hardwicke,  in  G^arth  v.  Baldwin,  2  Vesey,  656.  Saunders  on  Uses,  187. 
Phil,  edit  1830. 

(c)  Sugden's  Int.  to  Gilbert  oivUses  contains  an  interesting  summary  of  the  rise 
and  progress  of  uses,  down  to  the  statute  of  uses,  aud  of  the  effect  of  the  statute  upon 
tliem.  A  masterly  sketch  is  given  by  Lord  Mansfield,  in  his  opinion  in  Burgess  v, 
Wheate ;  but  the  historical  view  of  this  subject,  by  Sir  Wm.  Blackstone,  in  his  Com- 
mentaries (vol.  ii.  828-387),  is  neat  and  comprehensiye  to  a  superior  degree. 

(d)  1  W.  Blacks.  180. 


1  Ejectment  cannot  be  maintained  by  the  beneficiaiy  of  a  resnlting  trust;  nor  can  the  ben- 
eficiary defend  himself  against  such  an  action  brought  by  a  trustee.  Moore  v.  Spellman,  6 
Denio,  225. 

28* 
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que  trust  is  seised  of  the  freehold  in  the  contemplation  of  equity. 
The  trust  is  regarded  as  the  land,  and  the  declaration  of  trust  is 
the  disposition  of  the  land.  But  though  equity  follows  the  law, 
and  applies  the  doctrines  appertaining  to  legal  estates 
*  304  *  to  trusts,  yet,  in  the  exercise  of  chancery  jurisdiction  over 
executory  trusts,  the  court  does  not  hold  itself  strictly 
bound  by  the  technical  rules  of  law,  but  takes  a  wider  range  and 
more  liberal  view  in  favor  of  the  intention  of  tlie  parties.  An 
assignment  or  conveyance  of  an  interest  in  trust,  will  carry  a  fee, 
without  words  of  limitation,  when  the  intent  is  manifest.  The 
cestui  que  trust  may  convey  his  interest  at  his  pleasure,  as  if  he 
were  the  legal  owner,  without  the  technical  forms  essential  to  pass 
the  legal  estate.  There  is  no  particular  set  of  words  or  mode  of 
expression  requisite  for  the  purpose  of  raising  trusts,  (a)  The 
advantages  of  trusts  in  the  management,  enjoyment,  and  security 
of  property,  for  the  multiplied  purposes  arising  in  tlie  complicated 
ccmcems  of  life,  and  principally  as  it  respects  the  separate  estate 
of  the  wife,  and  the  settlement  of  portions  upon  the  children,  and 
the  security  of  creditors,  are  constantly  felt,  and  they  keep  increas- 
ing in  importance  as  society  enlarges  and  becomes  refined.  The 
decisions  of  the  courts  of  justice  bear  uniform  testimony  to  this 
conclusion.  (6) 

A  trust,  in  the  general  and  enlarged  sense,  is  a  right  on  the 
part  of  the  cestui  que  trust  to  receive  the  profits  and  to  dispose  of 
tlie  lands  in  equity.  But  there  are  special  trusts,  for  the  accumu- 
lation of  profits,  the  sale  of  estates,  and  other  dispositions  of  trust 
funds,  which  preclude  all  power  of  interference  on  the  i)art  of  the 
cestui  que  trusty  until  the  purposes  of  the  trusts  arc  satisfied,  (c') 
Trusts  are  of  two  kinds,  executory  and  executed.  A  trust  is 
executory  when  it  is  to  be  perfected  at  a  future  period  by  a  con- 
veyance or  settlement,  as  in  the  case  of  a  conveyance  to 
*305    *B.  in  trust  to  convey  to  C.     It  is  executed,  either  when 


(a)  Gibson  t;.  Mountfort,  1  Vesey,  491.  Lord  Hardwicke,  in  Villiera  v.  Villiers,  2 
Atk.  72.  Gates  v.  Cooke,  3  Burr.  1G84.  Fisher  v.  Fields,  10  Johns.  4y5.  Preston  on 
Abstracts,  vol.  ii.  233,  234.     Saunders  on  Uses,  215,  21G. 

(6)  Neville  v.  Saunders,  1  Vem.  415.  Say  ^  Seal  v.  Jones,  1  Eq.  Cos.  Abr.  383, 
pi.  4.  Harton  v.  Uarton,  7  Term  Hep.  652.  Bagshaw  v.  Spencer,  1  Coll.  Jurid.  378. 
Benson  u.  Leroy,  4  Johns.  Ch.  651. 

(c)  Saunders  on  Uses,  186. 
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the  legal  estate  passes,  as  in  a  conveyance  to  B.  in  trust,  or  for 
the  use  of  C,  or  when  only  the  equitable  title  passes,  as  in  the 
case  of  a  conveyance  to  B.,  to  tlie  use  of  C,  in  trust  for  D.^  The 
trust  in  this  last  case  is  executed  in  D.,  though  he  has  not  the 
legal  estate,  (a) 

(2.)  Haw  created. 

Though  there  be  no  particular  form  of  words  requisite  to  creatQ 
a  trust,  if  the  intention  be  clear,  yet  the  English  statute  of  frauds^ 
29  Gar.  U.  c.  8,  sees.  7,  8,  (and  which  is  generally  the  adopted 
law  through  this  country,)  requires  this  declaration  or  creation  ot 
trusts  of  lands  to  be  manifested  and  .proved  by  some  writing  signed 
by  the  party  creating  the  trust ;  and  all  grants  or  assignments  of 
any  trust  or  confidence  are  also  to  be  in  writing,  and  signed  in  like 
manner.  (()  It  is  sufficient  under  the  statute  if  the  terms  of  the 
trust  can  be  duly  ascertained  by  the  writing.  A  letter  acknowl- 
edging the  trust  will  be  sufficient  to  establish  the  existence  of  it. 
A  trust  need  not  be  created  by  writing,  but  it  must  be  evidence^ 
by  writing,  (c)  * 


(a)  Preston  on  Estates,  toI.  i.  190.  Where  real  estate  k  deyised  to  A.  and  his 
heirs  in  trust,  to  permit  the  wife  to  take  the  rents  and  profits  simplj,  the  use  would  be 
executed  by  the  statute ;  but  when  the  trustee  has  some  duty  to  perform,  as  to  permit 
the  wife  to  take  the  net  rents  and  profits  for  lifo,  subject  to  a  rent  charge,  and  with 
remainders  over,  the  legal  estate  in  foe  remains  in  the  trustee.  Wroth  &  Wifo  v. 
Greenwood,  1  Horn.  &  Hurlst.  889. 

(6)  New  York  Revised  Statutes,  vol.  ii.  137,  sec.  2,  S.  P. 

(c)  Lord  Alvanley,  8  Vesey,  707.  Leman  t;.  Whitley,  4  Russ.  428.  Pisher  «. 
Fields,  10  Johns.  495.  Steere  v.  Steere,  6  Johns.  Ch.  1.  Movan  v.  Hays,  1  Ibid. 
839.    Rutledge  v.  Smith,  1  M'Cord  Ch.  119.    In  North  Carolina,  the  law  on  this  point 


1  Dennison  r.  Goehring,  7  BaiT|  175, 177. 

2  The  essential  requisites  of  a  valid  trust,  are  (1)  a  sufficient  expression  of  an  intentioo  to 
create  a  trust;  (2)  a  beneficiaiy  who  is  ascertained,  or  capable  of  being  ascertained.  The 
appointment  or  non-appointment  of  a  trustee  of  the  legal  estate,  is  not  materiaL  If  the  trust, 
or  beneficial  purpose,  be  well  declared,  and  if  the  beneficiaiy  is  a  definite  person  or  corporation 
capable  of  taking,  the  law  itself  will  fasten  the  trust  upon  him  who  has  the  legal  estate, 
whether  the  grantor,  testator,  heir,  or  next  of  kin,  as  the  case  may  be*  Oatside  of  the  domain 
of  charitable  uses,  no  definiteness  of  purpose  will  sustain  a  trust,  if  there  be  no  ascertained 
beneficiary  who  has  a  right  to  enforce  it.  Saunders  on  Uses,  68,  889,  and  note.  Wilmot'a 
Opinions,  22,  Shepherd's  Touchstone.  Lewin  on  Trusts,  106.  2  Story  £q.'$$  964,976. 
Momce  v.  Bishop  of  Durham,  9  Yesey,  400.  Dashiel  v,  Att'y-Gen'l,  6  Harr.  &  Johns.  400. 
Same  v.  same,  6  Id.  1.  Sonley  v,  Clockmaker's  Co.,  1  Bro.  C.  C.  81.  Yesey  v.  Jameson,  1 
Sim.  &  Stu.  69.  Ellis  v.  Selby,  1  My.  &  Cr.  286.  James  v.  Allen,  8  Meriv.  17.  Fowler  % 
Garhke,  1  Buss.  &  My.  232.    WilliamB  v.  Williams,  8  N.  T.  540. 
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In  addition  to  the  vaxious  direct  modes  of  creating  trust  estates, 
there  are  resulting  trusts  implied  by  law  from  the  manifest  inten- 
tion of  the  parties,  and  the  nature  and  justice  of  the  case ;  and 
Buch  trusts  are  expressly  excepted  from  tlie  operation  of  the  stat- 
ute of  frauds,  (rf)  Where  an  estate  is  purchased  in  the  name 
of  A.,  and  the  consideration-money  is  actually  paid  at  the  time  by 
B.,  there  is  a  resulting  trust  in  favor  of  B.,  provided  the  payment 
of  the  money  be  clearly  proved.  The  payment  at  the  time,  is 
indispensable  to  the  creation  of  the  trust ;  and  this  fact  may  be 
established,  or  the  resulting  trust  rebutted,  by  parol  proof,  (e) 
*  806    Lord  HSu:dwicke  said,  that  a  resulting  trust,  arising  *  by 


is  the  same  as  the  English  law  was  before  the  statute  of  fhiuds,  and  parol  declarations 
of  trust  are  yalid.  Foy  v.  Foy,  2  Hajw.  141.'  In  a  will,  a  devise  to  A.,  with  a  ream- 
mendation  or  rtquett  to  provide  in  his  discretion  for  B.,  was  held  not  to  be  sufficient  to 
raise  a  trust  in  &vor  of  B.,  by  reason  of  the  discretion.  Hencage  v.  Lord  Andover, 
la  FHoe,  280.  But  where  the  testator  gave,  by  will,  all  his  estate  to  his  wife,  having 
confidence  that  she  would  dispose  of  it,  after  her  decease,  according  to  his  views  com- 
municated to  her,  and  it  being  alleged  that  the  testator,  at  the  time  of  making  the  will, 
detired  his  wife  to  give  th6  whole  of  his  property  to  B.,  and  that  she  promised  to  do  it. 
It  was  held,  that  the  allegation  being  proved,  a  trust  would  be  created,  as  to  the  whole 
of  the  property,  in  fiivor  of  B.  Podmore  v.  Gunning,  7  Simons,  644.  When  the 
words  desire,  requett,  erUreatf  cor{fidencef  hoping^  recommending ^  ^.,  will  be  sufficiently 
imperative  to  create  a  trust,  see  the  learned  note  to  Lawless  u.  Shaw,  Lloyd  &  Goold, 
164.  Coate's  Appeal,  2  Ban*.  (Penn.)  129.  The  words  in  the  fullest  confidence  are 
imperative,  and  create  a  trust.    Wright  v.  Atkyns,  1  Turner  &  Russ.  143.* 

(d)  The  statute  of  frauds,  said  the  lord  chancellor,  in  Lamplugli  v.  Lamplugh,  1  P. 
Wms.  Ill,  which  declares  that  conveyances,  where  trusts  result  by  implication  of  law, 
are  not  within  the  statute,  must  relate  to  tntsts  and  equitable  interests,  and  cannot 
relate  to  an  u<c  which  is  a  legal  estate.  The  statute  of  frauds  in  Kliode  Island  con- 
tains no  exception  in  favor  of  resulting  trusts,  but  Mr.  Justice  Story  considered  this 
exception  immaterial,  for  it  has  been  deemed  merely  affirmative  of  the  general  law, 
1  Sumner,  187.  And  most  certainly  trusts  must  arise  in  many  cases  in  equity,  from 
the  manifest  justice  and  necessity  of  the  thing,  without  any  statutory  exception,  and 
especially  in  cases  of  conveyances  procured  by  fraud. 

(«)  WUlis  V.  Willis,  2  Atk.  71.  Bartlett  v.  Pickersgill,  1  Eden,  515.  Boyd  v. 
M'Lean,  1  Johns.  Ch.  582.  Botsford  v.  Burr,  2  Ibid.  405.  Steere  v.  Steere,  5  Ibid.  1. 
Dorsey  v.  Clarke,  4  Ilarr.  &  Johns.  551.    Hall  v.  Sprigg,  7  Martin  (Louis.),  243. 


•  Recent  dcciftionA  in  North  Carolina  hold  the  same  doctrine.  Senlill  v.  Robeson,  2  Jones 
Eq.  (N.  C  )  610.  Cloninger  v.  Summit,  2  Ibid.  513.  In  Pennsylvania,  mere  parol  duclarutious 
of  trust,  in  the  absence  of  other  prool,  are  insufficient.    Lloj'd  v.  Lynch,  28  Penn.  St.  419. 

*  In  Gilbert  r.  Chapin,  19  Conn.  842,  a  recommendation  was  held  not  to  create  a  trust. 
The  following  principles  have  been  laid  down  as  to  the  construction  of  precatory  words.  They 
create  a  trust:  Ist.  When  they  exclude  all  option  in  the  party  who  is  to  act;  2d.  When  the 
subject  is  certain;  and,  8d.  When  the  objects  are  not  too  vague  and  indetinitc.  Briggs  r. 
Penny,  8  £ng.  L.  &  £q.  231. 
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operation  of  law,  existed,  (1.)  When  the  estate  was  pur- 
chased m  the  name  of  one  person,  and  the  consideration  c^o 
from  another.  (2.)  When  a  trust  was  declared  only  as  to  part, 
and  nothing  was  said  as  to  the  residue,  that  residue  remaining 
undisposed  of  remained  to  the  heir  at  law.  He  observed,  that  he 
did  not  know  of  any  other  instances  of  a  resultmg  trust,  unless  in 
cases  of  fraud,  (a)    The  mere  want  of  a  valuable  consideration  will 


Stoiy  J.,  in  Powell  v.  Monson  and  Brimfield  Man.  Company,  8  Mason,  862,  868. 
Stark  V.  Cannady,  8  Littell,  899.  Jackman  v.  Ringland,  4  VSTatts  &  Serg.  149.*  In 
Boyd  t;.  McLean,  it  was  held,  after  an  examination  of  the  cases,  that  a  resulting  trust 
might  be  established  by  parol  proof,  not  only  against  the  fiu»  of  the  deed  itself  but  in 
opposition  to  the  answer  of  the  nominal  purchasers  denying -the  trust,  and  even  after 
the  death  of  such  purchaser.*  This  point  is  fUlly  discussed  in  art.  No.  6,  in  the  Law 
Magazine,  No.  7,  and  the  same  conclusion  drawn.    Buck  v.  Pike,  2  Fairfield,  1.  8.  P. 

(a)  Lloyd  t;.  Spillett,  2  Atk.  160.  That  parol  proof  is  admissible  to  show  fraud, 
and  consequently  a  resulting  trust  in  a  deed  absolute  on  its  fiu»,  notwithstanding  any 
denial  by  the  answer,  see  Ross  v.  Nonrell,  1  Wash.  14  ^  Watkins  v.  Stockett,  6  Hair. 
&  Johns.  485;  Strong  v.  Stewart,  4  Johns.  Ch.  167 ;  English  v.  Lane,  1  Porter  (Ala.), 
828. 

Judge  Lomax,  in  his  copious  and  yaluable  Digest  of  tHe  Laws  respecting  Beal 
Property  in  the  United  States,  considers  the  doctrine  of  implied  trusts,  in  reference  to 
the  following  cases,  extracted  from  the  numberless  varieties  of  trusts : 

(1.)  Implied  trusts  arising  out  of  the  equitable  conversion  of  land  into  money,  or 
money  into  land.  (2.)  Where  an  estate  is  purchased  in  the  name  of  one  person,  and 
the  consideration  is  paid  by  another.  (8.)  Where  a  conveyance  is  made  of  land  with- 
out any  consideration  or  declaration  of  the  uses.  (4.)  Where  a  conveyance  is  made 
of  land  in  trust  declared  as  to  part,  and  the  conveyance  is  silent  as  to  the  residue. 
(5.)  Where  a  conveyance  of  land  is  made  upon  such  trust  as  shall  be  appointed,  and 
there  is  a  de&ult  of  appointment.  (6.)  Where  an  estate  is  conveyed  on  particular 
trusts,  which  fail  of  taking  effect.^  (7.)  Where  a  purchase  is  made  by  a  trustee  with 
trust  money.  (8.)  Where  a  purchase  of  real  estate  is  made  by  partners  with  partner- 
ship fhnds.  (9.)  Where  a  renewal  of  release  is  obtained  by  a  trustee,  or  other  person 
standing  in  some  confidential  relation.  (10.)  Where  purchases  are  made  of  outstand- 
ing claims  upon  an  estate  by  trustees,  or  some  of  the  tenants  thereof,  connected  by 
privity  of  estate  with  others  having  an  interest  therein.  (11.)  Where  fraud  has  been 
committed  in  obtaining  a  conveyance.    (12.)  Where  a  purchase  has  been  made  of 


6  Brace  V.  Roney,  18  111.  67.  Bankin  v.  Harper,  28  Missoa.  (2  Jones)  579.  Tebbetts  v. 
TUton,  11  Foster,  273.    Rogan  v.  Walker,  1  Wis.  627. 

^  In  Ohio,  an  implied  or  resulting  trast  cannot  be  shown  against  an  absolute  deed,  in  con- 
sideration of  natural  love  and  affection,  though  the  money  consideration  be  merely  nominal. 
Miller  r.  Stokeley,  5  Ohio  (N.  S.),  104.  And  if  a  good  consideration  is  stated  in  a  deed,  though 
in  fact  wanting,  there  is  no  resulting  trust  or  use  for  the  benefit  of  the  grantor.  Farrington  v. 
Barr,  36  N.  Hamp.  86. 

1  Although  limitations  bad  by  statute  are  enveloped  in  a  single  trust  with  others  that  ars 
good,  the  trust  may  be  supported  for  its  valid  purposes.  Savage  v,  Bumham,  17  N.  Y» 
(3  Smith)  662. 
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not)  of  itself,  and  without  any  auxiliary  circumstance,  create  a 
requiting  trust,  and  convert  a  grantee  into  a  trustee ;  for  this,  a9 
Mr.  Saunders  has  truly  observed,  (6)  would  destroy  the  eflFect  of 
every  voluntary  conveyance.  There  must  be  the  absence  of  both 
a  consideration,  and  a  declaration  of  the  use.  If  only  part  of  the 
purchase-money  be  paid  by  the  third  party,  there  will  be  a  result- 
ing trust  in  his  favor  pro  tanto  ;  and  the  doctrine  applies  to  a  joint 
purchase,  (c)  ^  So,  if  a  purchase  be  made  by  a  trustee,  with 
trust  moneys,  a  trust  will  result  to  the  owner  of  the  money,  (d)  If 
a  trustee  renews  a  lease,  the  new  lease  will  be  subject  to  the  trust 
affecting  the  old  one ;  ^  and  it  is  a  general  and  well-settled  principle, 
that  whenever  a  trustee  or  agent  deals  on  his  own  account,  and  for 

his  own  benefit  with  the  subject  intrusted  to  his  charge,  he 
*  807    becomes  chargeable  with  *  the  purchase  as  a  trustee,  (a) 

If  a  trustee  converts  trust  property  contrary  to  his  duty,  the 


land  without  a  satisfiiction  of  the  purchase-money  to  the  yendor.  (13.)  Where  a 
joint  purchase  has  been  made  by  several,  and  payments  of  the  purchase-money  to  the 
vendor  have  been  made  by  some  beyond  their  proportion.   Lomax's  Digest,  yoI.  i.  200. 

(6)  Saunders  on  Uses,  227. 

(c)  Ryall  v.  Ryall,  1  Atk.  69.  Amb.  418.  Bartlett  v.  PickersgiU,  1  Eden,  616. 
Lane  v.  Dighton,  Amb.  409.  Wray  v.  Steele,  2  Vesey  &  Beame,  888.  Story  J., 
8  Mason,  864. 

\d)  Kirk  v.  Webb,  Prec.  m  Chan.  84.  Ryal  v.  Ryal,  cited  in  Amb.  413.»  If  one 
partner  purchase  lauds  with  partnership  fimds,  a  resulting  trust  will  arise.  Philips  v. 
Crammond,  2  Wash.  C.  C.  441. 

(a)  Holridge  v.  Gillespie,  2  Johns.  Ch.  80.  Davoue  v.  Fanning,  Ibid.  252,  and  the 
various  cases  there  referred  to.    Philips  v.  Crammond,  2  Wash.  C  C.  441. 


^  Brothers  r.  Porter,  6  B.  Mon.  106.  Pierce  «.  Pierce,  7  Id.  483.  But  if  a  person  takes  a 
conveyance  in  trust,  and  himself  pays  the  purchase-money,  the  trust  will  be  enforced.  Denni- 
son  V.  Goehiing,  7  Barr,  176.  And  where  part  of  the  consideration  consisted  of  property  of 
the  grantee^s  wife  not  reduced  to  possession,  it  was  held  that  a  proportionate  trust  resulted  in 
favor  of  the  wife.  Hall  v.  Young,  37  N.  Hamp.  134.  See,  also,  Lounsbury  v.  Purdy,  18  N.  Y. 
(4  Smith)  616. 

•  Lenox  v.  Xotrebe,  1  Hemp.  261.    Hailton  v.  Notrebe,  Ibid.  '^ 

*  A  trustee  holding  a  legal  fee,  determinable  when  the  purposes  of  the  trust  shall  cease,  has 
power  at  law  to  lease  for  a  term  which  may  extend  beyond  the  period  of  his  trust  estate  sub- 
ject to  the  supervisory  jurisdiction  of  a  court  of  equity. 

A  trust  created  by  will  to  receive  the  rents  and  profits  of  unoccupied  and  unimproved  real 
estate  liable  to  large  taxes  and  assessments,  for  the  lives  of  the  testator's  children,  and  out  of 
the  same  to  uphold,  support,  amend,  repair,  &c.,  and  pay  all  charges  on  the  land,  held  to 
authorize  a  lease  for  twenty-one  years,  with  a  covenant  to  renew  or  to  pay  for  buildings  to  be 
erected  by  the  lease ;  and  such  a  covenant  is  binding  upon  the  trustee  personally ;  and  one  who 
succeeds  to  the  trust,  and  has  the  control  of  the  estate,  is  liable  upon  such  a  covenant  in  a  lease 
made  by  his  predecessor  in  trust.    Greason  v.  Keteltas,  17  N.  Y.  (8  Smith)  491. 
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eestm  qiu  trust  has  the  option  to  hold  him  responsible  personally,  or 
to  follow  tlie  property  if  not  held  by  a  bond  fide  purchaser  wit)^out 
notice,  or  to  pursue  the  proceeds  or  the  substituted  property,  (i) 
There  will  be  equally  a  resulting  trust  when  the  purpose,  for  which 
an  estate  has  been  conveyed  fisdl,  by  accident  or  otherwise,  either  in 
whole  or  in  part,  or  if  a  surplus  remains  after  the  purposes  of  the 
trust  are  satisfied,  (e)  ^ 

A  court  of  equity  will  regard  and  enforce  trusts  in  a  variety  of 
other  cases,  when  substantial  justice,  and  the  rights  of  third  per* 
sons,  are  essentially  concerned,  (^d)    If  a  trust  be  created  for  the 


(5)  Oliter  V.  Piatt,  8  How.  U.  8.  888,  401.1 

(c)  Kandall  v.  Bookey,  Free,  in  Ch.  162^  Einblyn  v.  Freeman^  Ibid.  541.  Btone- 
house  V.  Evelyn,  8  P.  Wms.  252.    Digby  v.  Legard,  dted  in  Ibid.  22,  note. 

{d)  The  general  rule  is,  that  trustees  are  responsible  only  for  their  own  acts,  and 
not  for  the  acts  of  each  other.  2  Story,  Eq.  620.  But  one  trustee  is  liable  tbr  an 
abuse  of  trust  by  his  co-trustees.'  (1.)  When  the  money  has  been  received  jointly. 
(2.)  When  a  joint  receipt  has  been  given,  unless  it  be  shown  by  satisfiictory  proof  that 
the  joining  in  the  receipt  was  necessary,  or  merely  formal,  and  that  the  money  was  in 
&ct  paid  to  the  co-trustee.  (8.)  When  the  moneys  were  in  fkct  paid  to  his  companion, 
yet  so  paid  by  his  act,  direction,  or  agreement  Monell  t;.  Monell,  6  Johns.  Ch.  288. 
Pim  V.  Downing,  11  Serg.  &  Rawle,  66.  Deaderick  v.  Cantrell,  10  Yerger,  270. 
Booth  V.  Booth,  1  Beav.  126.  Lincoln  v.  Wright,  4  Id.  427.  Joint  trustees  cannot 
separately  act  or  give  a  discharge.  Montgomery  o.  Chirk  2  Atk.  879.  Walker  v. 
Symonds,  8  Swanst  68.  Hertell  v.  Van  Buren,  8  Edw.  Ch.  20.^  The  power, 
interest,  and  authority  of  co-trustees  in  the  subject-matter  of  the  trust,  being  equal 
and  undivided,  they  cannot,  like  executors,  act  separately,  but  all  must  join.*  This 
principle  enters  into  all  cases  depending  upon  the  discretion  and  judgment  of  the 
trustees,  in  contradistinction  to  acts  of  a  mere  ministerial  nature.  The  former  require 
the  concurrence  of  all  the  trustees ;  the  latter  may  be  performed  by  one.    Vandever's 


1  8  Sneed  (Tenn.),  462. 

*  As  to  the  doctrine  of  oonttruethe,  as  distinguished  from  resulting  trusts,  see  Adams's  Doo- 
trine  of  Equity,  3  Am.  ed.  p.  86,  note  (1)  and  p.  74.  Where,  the  purpose  of  the  tmst  being 
satisfied,  no  one  has  any  interest  in  the  settled  property  except  the  settler,  he  may  compel,  from 
the  trustee,  a  re-conveyance  of  the  settled  property,  free  from  the  trust.  Eaton  o.  TiHinghsst, 
4  R.  I.  276. 

*  Where  there  were  two  trustees,  one  of  whom  was  a  solicitor,  and  intrusted  by  the  other 
with  the  management  of  the  trust-estate,  to  which,  by  his  negligence,  loss  accrued,  as  between 
the  two  trustee?,  the  solicitor-trustee  was  held  bound  to  reimburse  his  co-trustee  all  the  costs, 
charges,  and  expenses  properly  incurred  by  the  latter  in  suits  and  other  proceedings  rendered 
necessary  by  such  negligence  of  the  former.  Lockhart  v.  ReUly,  89  Eng-  L.  &  Eq.  186.  But 
tlie  non-acting  trustee  is  not  relieved  of  liability  to  his  eutm  que  tnuL  Horton  v.  Rockldimmt, 
29  Beav.  505. 

4  Graham  v.  Austin,  2  Gratt  273.    Boyd  v.  Boyd,  8  Id.  118.    State  «.  GruiUbrd,  16  Ohio, 
698.    Payment  to  one  binds  both.    Husband  o.  Davis,  4  Eng.  L.  &  Eq.  842. 
«  Cox  V.  Walker,  26  Maine,  604. 
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benefit  of  a  third  person  without  his  knowledge,  ho  may,  when  he 
has  notice  of  it,  affirm  the  trust,  and  call  upon  the  court  to  enforce 
the  performance  of  it.  (e)  ®  Collateral  securities  given  by  a  debtor 
to  his  surety,  are  considered  as  trusts  for  the  better  security  of  the 
creditor's  debt ;  and  cliancery  will  see  that  their  intention  be  ful- 
filled. (/)  So,  a  purchaser  of  land,  with  notice  of  a  trust,  becomes 
himself  chargeable  as  a  trustee,  if  it  be  in  a  case  in  which 
*  808    the  trustee  was  not  authorized  to  sell.  (V;)     And  *  if  a 


Appeal,  8  Watts  &  Serg.  405.  The  same  rule  applies  in  the  case  of  two  or  more 
assignees  of  a  bankrupt  Opinion  of  the  Attorney-General  of  the  United  States,  Dec. 
1,1804.    Rigby,  er  pcrrfe,  19  Vesey,  468.« 

(e)  Neilsen  v.  Blight,  1  Johns.  Cas.  206.  Weston  v.  Barker,  12  Johns,  281.  Small 
».  Oudley,  2  P.  Wms.  427.  Moses  v.  Murgatroyd,  1  Johns.  Ch.  129.  Com.  Dig.  tit. 
Chancery,  4  W.  6.  Ibid.  2  A.  1.  Story's  Com.  on  Eq.  Juris,  vol.  ii.  307.  Suydam  ». 
Deqnindre,  Harr.  (Mich.)  Ch.  847.  If  a  person  receives  money,  and  promises  to  pay 
it  over  to  a  third  person,  that  person  may  sue  for  it.  Crampton  v.  Ballard,  10  Vermont, 
261.^  This  doctrine,  in  a  late  case,  has  been  much  restricted  in  England.  In  the  case 
of  Garrard  v.  Lord  Lauderdale  (8  Sim.  1),  it  was  held,  that  if  a  debtor  convoy  to  a 
trustee,  upon  trust  to  sell,  and  pay  certain  schedule  creditors,  they  cannot  enforce  the 
trust,  unless  they  have  become  parties  to  the  deed  by  executing  it.^  See  supra,  vol.  ii. 
p.  588.  But  in  Marigny  v.  Remy,  15  Martin  (Louis.),  607,  it  was  decided,  that  one 
might  have  an  action  on  a  stipulation  in  his  favor  in  a  deed  to  which  he  was  not  a 
party.  See  Smith  v.  Kemper,  3  Ibid.  622,  and  4  Ibid.  409,  and  Duchamp  v.  Nicholson, 
14  Ibid.  672,  S.  P.  This  is  conformable  to  the  French  law.  Toullicr,  Droit  Civil 
Fran^ais,  liv.  8,  tit.  3,  c.  2,  n.  150.  Pothier,  Traits  des  Oblig.  No.  71.  An  action  at 
law  will  not  lie  by  a  cestui  que  trust  against  a  trustee  or  his  executor,  &c.,  upon  an  im- 
plied promise  arising  from  the  acceptance  of  the  draft,  and  the  conversion  of  the  funds 
into  money.  The  remedy  is  in  equity.  But  the  action  will  lie  upon  an  express  promise 
to  pay,  founded  in  assets  in  hand.  Weston  v.  Barker,  12  Johns.  27G.  Dias  v.  Brun- 
nell,  24  Wendell,  1.  The  general  doctrine  is,  that  trusts  are  of  exclusive  equity  cog- 
nizance. Watkins  v.  Holman,  10  Peters,  U.  S.  26,  58,  59.  Conway,  ex  jxiiie,  4  Ark. 
802. 

(/)  Maure  v.  Uarrison,  1  Eq.  Cas.  Abr.  93,  K.  5.  Wright  v.  Morley,  11  Vesey, 
12,  22.  If  A.  owes  B.,  and  the  latter  orders  it,  or  a  part  of  it,  to  be  paid  to  C,  and  B. 
has  notice  of  the  order  in  the  first  case,  and  accepts  of  it  in  the  other,  it  is  an  assign- 
ment of  the  debt,  or  a  part  of  it,  as  the  case  may  be,  to  C,  and  equity  will  enforce 
payment  of  tlie  trust  so  created  in  favor  of  the  equitable  assignee.  Ex  parte  South, 
8  Swanst.  398.    Tieman  v.  Jackson,  6  Peters,  U.  S.  598. 

{g)  Murray  v.  Ballou,   1  Johns.  Ch.  566.     Shepherd  v.  M'Evers,  4  Ibid.  136. 


•  For  authorities  on  the  duties  and  liabilities  of  co-trusteea,  see  Townley  r.  Sherborne,  2 
Lead.  Cas.  Eq.  pp.  11,  306,  and  Hill  ou  Trustees,  2d  Am.  ed.  436. 

'  Falser  v.  Jones,  7  Ind.  277. 

•  Adams's  Equity,  8d  Am.  ed.  161,  n.  (1). 

•  If  a  trust  is  undertaken  without  any  consideration,  and  the  discharge  of  its  duties  actually 
commenced,  the  trustee  will  be  compelled  to  execute  the  trust.    SwiUer  r.  Sklles,  3  Gihu.  529. 


use.  UaJ]  OF  REAL  PBOPEBTT.  88T 

weak  man  sells  his  estate  for  a  yeiy  inadequate  considerationi 
equity  will  raise  a  trust  in  favor  of  him,  or  his  family,  (a)  ^  But 
it  would  lead  me  too  far  from  the  restricted  nature  of  this  work 
to  attempt  to  specify  all  the  cases  in  which  trusts  are  construed  to 
exist,  under  the  enlarged  and  comprehensive  view  of  equitable 
rights  and  titles,  which  come  within  the  protection  of  a  court  of 
equity.  Mr.  Humphreys,  in  his  Observations  on  Real  Property,  (J) 
divided  trusts  into  active  and  passive.  In  the  former,  confidence 
is  placed,  and  duty  imposed,  demanding  activity  and  integrity. 
The  latter  he  considers  as  a  mere  technical  phantom ;  and  he  men- 
tions the  instances  of  trustees  introduced  into  assignments  of 
terms  for  protecting  the  inheritance,  and  into  marriage  settlements 
for  preserving  contingent  remainders,  and  raising  portions  for 
younger  children.  All  these  passive  or  formal  trusts  he  proposes, 
in  his  Outlines  of  a  Code,  to  abolish,  as  useless  or  mischievous,  and 
to  prescribe  regulations  to  active  trusts,  with  a  reservation  of  the 
existing  cases  of  a  resulting  trust. 

(3.)  Restricted  in  New  York. 

The  New  York  Revised  Statues,  (c)  in  relation  to  trusts,  seem 
to  have  adopted  these,  or  similar  suggestions ;  and  they  have  abol- 
ished passive  trusts  where  the  trustee  has  only  a  naked  and  formal 
title,  and  the  whole  beneficial  interest,  or  right  in  equity,  tO  the 
possession  and  profits  of  land,  is  vested  in  the  person  for  whose 
benefit  the  trust  was  created.*  The  statue  declares,  that  the  per- 
son so  entitled  in  interest  shall  be  deemed  to  have  a  legal  estate 
therein,  of  the  same  quality  and  duration  and  subject  to  the  same 


Grayes  v.  Graves,  1  A.  K.  Marsh.  165.    Ligget  v.  Wall,  2  Ibid.  149.    Marshall  Ch.  J., 
1  Cranch,  100. 

(a)  Brogden  v.  Walker,  2  Harr.  &  Johns.  285.    Rutherford  v.  Buff,  4  Desaus.  £q. 
860. 

(6)  Pages  16, 17. 

(c)  Vol.  i.  727,  sees.  47,  49. 


1  In  a  case  where  the  consent  of  a  tenant  for  life  to  a  certain  investment  was  obtained  fh>m 
him  by  the  acting  trustee,  when  the  tenant  was  just  of  age,  in  pecuniaiy  difficulties,  and  with- 
out a  proper  knowledge  of  the  facts,  yet  the  deed  which  signified  such  consent  never  having 
been  set  aside,  it  was  held,  that  the  court  was  bound  to  treat  it  as  a  binding  consent.  Lock- 
hart  tJ.  Reilley,  39  Eng.  L.  &  Eq.  186. 

«  See  Voorhees  v.  Presbyterian  Church  at  Amsterdam,  17  Barb.  (N.  Y.)  108. 
VOL.  IV.  29 
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conditions,  as  his  beneficial  interest.  (cT)  ^  If  any  such  passive 
trust  be  created  by  any  disposition  of  lands  by  deeds  or  devise,  no 
estate  or  interest  whatever  vests  in  the  trustee.  This  provision  is 
founded  in  sound  policy.  Tlie  revisers  have  justly  observed, 
*  809    that  the  separation  of  *  the  legal  and  equitable  estates  in 


(d)  Lands,  tenements,  and  real  estate,  held  in  trust  by  one  person  for  the  nse  of 
another,  are  conseqaently  made  liable  to  debts,  judgments,  decrees,  executions,  and 
attachments,  against  the  person  to  whose  use  they  are  holden.  New  York  Rcyised 
Statutes,  Tol.  11.  868,  sec.  26.  This  had  always  been  the  law  of  New  York,  and 
the  Statute  of  1787  (sess.  10,  c.  87,  sec.  4)  reenacted,  verbatim,  the  statute  of  29  Charles 
IL  c.  8,  sec.  10,  on  this  subject  It  rendered  liable,  on  an  execution  at  law  against 
the  estate  of  a  cestui  que  trust,  the  lands  of  which  he  had  the  whole  or  entire  beneficial 
interest,  and  the  trustee  only  a  mere  naked  legal  title.'  But  it  did  not  apply  to  cases 
in  which  the  cestui  que  trust  had  only  an  equitable  interest  in  an  imperfect  state,  or  a 
■pedal  trust  created  for  his  benefit  without  being  liable  for  his  debts,  or  when  the 
trustee,  having  the  legal  title,  was  entitled  to  retain  it  until  some  farther  act,  as  pay- 
ment or  otherwise,  was  done  by  the  cestui  que  trust.  Foote  t;.  Colvin,  3  Johns.  216. 
Bogart  V,  Perry,  1  Johns.  Ch.  62.  S.  C.  17  Johns.  851.^  The  same  law,  taken  from 
the  English  statute,  preyails  in  other  states.  Richards  v.  M'Kie,  Harper  Eq.  (S.  C.) 
184.  H(^kins  v.  Stump,  2  Harr.  &  Johns.  801.  Vaux  v.  Parke,  7  Watts  &  Serg.  19. 
Fisher  v.  Taylor,  2  Rawle,  88.  Goodwui  v.  Anderson,  5  Smcdes  &  Marsh.  730. 
Thomhill  v.  Gilmer,  4  Smedes  &  Marsh.  158.  Shute  v.  Harder,  1  Yerger,  1.  Be  vised 
Statutes  of  Indiana,  1888.*  But  not  in  New  Jersey,'  as  see  supra,  vol.  ii.  443.  A 
judgment  under  the  statute  of  uses,  which  authorized  a  sale  of  the  equitable  interest 
in  real  estate  of  a  judgment  debtor,  did  not  bind  tlie  equitable  interest  as  against  a 
bond  fide  purchaser  from  the  time  of  docketing  the  judgment,  but  only  from  the  time 
of  issuing  the  execution.  Hunt  v.  Coles,  Corny n,  226.  Harris  v.  Pugh,  12  J.  R.  Moore, 
677.  In  Tennessee,  entries  or  locations  of  land  held  by  the  debtor  are  vendible  on 
execution.  Statute  Laws  of  Tennessee,  1836,  p.  280.  So  is  a  resulting  trust,  being 
an  equitable  interest.  Pool  v.  Glover,  2  Iredell  (N.  C),  129.  But  where  the  legal 
estate  is  in  a  trustee,  and  the  trust  so  requires  it,  the  trust  estate  cannot  be  sold  on 
execution.    Davis  v.  Garrett,  8  Iredell,  459. 


•  The  consideration  for  the  purchase  of  land  moved  from  V.  to  D.,  who,  at  V.'s  request, 
conveyed  to  B.  It  was  afterwards  sold  on  execution  against  V.  Hold,  tluit  the  broad  propo- 
sition that  the  title  would  pa««  to  the  execution  purchaser,  notwithstanding  the  deed  to  B., 
could  not  be  upheld.  Otherwise,  if  the  relation  of  debtor  and  creditor  did  not  exi^t  l>t;twcen 
V.  and  D.,  or  if  the  deed  was  made  in  fraud  of  creditors.    Amot  v.  Boadle,  Hill  &  Denio,  \h\. 

But  in  North  Carolina  such  land  is  not  subject  to  be  sold  on  an  execution  under  the  Act  of 
1812,  but  the  creditor  must  seek  his  remedy  in  equity.  Jimmerson  v.  Duncan,  3  .Fonos  Law 
(N.  C),  537.  And  so  the  rule  is  settled,  by  the  Court  of  Appeals,  under  the  New  York  btat- 
ute,  in  respect  to  resulting  trusts.    Garfield  v.  Uatniaker,  15  N.  Y.  475. 

•  Sage  V.  Cartwright,  6  Selden  (N.  Y.),  49.    Uaynes  r.  Baker,  5  Ohio  (N.  S.),  25.3. 

ft  Doswell  V.  Anderson,  1  P.  &  H.  (Va.)  185.  Uutchins  v.  Ilanna,  8  Ind.  533.  Biscoe  v. 
Boyston,  18  Ark.  508. 

•  An  annuity  arising  from  the  proceeds  of  real  and  personal  estate  in  the  hand>«  of  trustees, 
is,  beyond  what  is  necessary  for  tlie  support  of  the  debtor  and  his  family,  subject  to  the  claims 
of  his  creditors.    Rider  v.  Mason,  4  Sandf.  Ch.  351. 
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eveiy  such  case,  appears  to  answer  no  good  purpose,  and  it 
tends  to  mislead  the  public,  and  obscure  titles,  and  facilitate  fraud. 
The  New  York  statute  has  confined  trusts  to  two  classes:  (1.) 
Trusts  arising  or  resulting  by  implication  of  law.  The  existence 
of  these  trusts  is  necessary  to  prevent  fraud ;  but  they  are  Iwd 
under  certain  restrictions  calculated  to  prevent  the  revival  of 
passive,  in  the  shape  of  resulting  trusts.  It  is  accordingly  pro- 
vided, (a)  that  whete  a  grant  for  a  valuable  consideration  shall  be 
made  to  one  person,  and  the  consideration  paid  by  another,  no  trust 
shall  result  in  favor  of  the  person  paying  the  money,  if  the  convey- 
ance was  so  made  by  consent  of  the  owner  of  the  fund ;  but  the 
title  shall  vest  in  the  alienee,  subject  to  the  claims  of  the  existing 
creditors  of  the  person  paying  the  money.  (J)  ^    The  resulting  trust 


(a)  New  York  Revised  Statutes,  vol.  i.  728,  sees.  60-^. 

(6)  Norton  v.  Stone,  8  Paige,  222. .  The  statute  provision  gives  the  like  effect  to 
such  conveyances  as  equity  had  already  given  to  voluntary  conveyances.  They  are 
void  as  against  existing  creditors ;  but  if  the  party  be  not  indebted,  and  the  case  be 
free  from  fi«ud  in  fkct,  they  are  good  as  against  subsequent  creditors.  Battersbee  v. 
Farrington,  1  Swanst.  106.  Reade  v.  Livingston,  8  Johns.  Ch.  481.  The  statute  is 
silent  as  to  subsequent  creditors  in  that  case ;  but  it  is  to  be  presumed,  that  they  would 
also  be  entitled  to  relief,  according  to  the  doctrine  in  Reade  v.  Livingston,  if  there  was 
sufficient  ground  to  infer  a  fraudulent  intent 


1  This  is  a  resulting  trust  in  favor  of  creditors  only.  The  person  to  whom  the  conveyance 
is  made,  takes  the  estate  impressed  with  that  trust  The  person  paying  the  consideration  takes 
no  estate  or  interest  which  can  be  seised  and  sold  on  judgment  and  execution  at  law.  Garfield 
p.  Hatmaker,  15  N.  T.  476,  overruling  Wait  v.  Day,  4  Denio,  439.  The  remedy  is  to  enforce 
the  trust  in  &vor  of  the  creditor  in  equi^.  The  right  of  a  creditor  of  the  person  paying  the 
consideration  under  such  a  trust,  is  superior  to  the  right  of  a  subsequent  alienee  or  mortgagee 
of  the  person  to  whom  the  conveyance  is  made,  unless  such  subsequent  purchase  or  mortgage  is 
upon  a  present  valuable  consideration,  and  without  notice  of  the  trust  A  mortgage  so  taken 
for  an  antecedeat  debt,  will  not  prevail  over  the  prior  trust  Wood  o.  Robinson,  22  N.  T.  664. 
And  see  1  Paige,  126;  6  Id.  810;  8  Barb.  (N.  Y.)  267. 

The  statute,  in  fkct,  abrogates  the  resulting  trust  in  favor  of  the  person  paying  the  consid- 
eration, and  creates  a  new  one  in  favor  of  creditors.  But  the  same  statute  excepts  the  case 
where  an  "  absolute  conveyance  "  is  taken  to  a  third  person  without  the  consent  or  knowledge 
of  the  person  who  pays  for  the  estate,  and  in  such  cases,  therefore,  the  resulting  trust  remains 
as  at  common  law.  1  R.  S.  728,  §  §  61, 68.  Such  a  trust  is  good,  although  the  person  making 
the  payment  intended  that  a  third  person  should  take  the  deed  in  trust  for  his  benefit  Louns- 
bury  V.  Purdy,  18  N.  Y.  616.  See,  further,  as  to  resulting  trusts,  both  before  and  since  the 
enactment  of  the  New  York  statute,  Sieman  v.  Austin,  88  Barb.  (N.  Y.)  9;  McCartney  o.  Boat* 
wick, 81Id.  890;  Astorv.L'Amoreux,4  Sand.  (N.  Y.)664;  Beid v.  Fitch,  11  Barb.  (N.Y.)899. 

A  resulting  trust  does  not  arise  in  favor  of  a  person  paying  part  only  of  the  purchase-money 
of  real  estate  conveyed  to  another,  unless  such  payment  is  made  for  some  specific  or  distinct 
part  of  the  estate.  McGrowan  v.  McGowan,  14  Gray,  119.  Nor  does  it  arise  in  favor  of  a  pur- 
cha8er  paying  the  consideration,  who  has  the  deed  taken  to  a  third  person  for  the  purpose  of 
defhiuding  his  creditors.    Proesus  v.  Mclntyre,  6  Barb.  (N.  Y.)  4S4. 
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will  still  be  valid,  however,  if  the  alienee  took  the  deed  in  his  own 
name,  without  the  knowledge  or  consent  of  the  person  paying  the 
money,  or  in  violation  of  some  trust.  Nor  can  a  resulting  trust  be 
set  up  to  affect  the  title  of  a  purchaser  for  a  valuable  consideration, 
without  notice  of  the  trust.  (2.)  Active  trusts  are,  where  the 
trustee  is  clothed  with  some  actual  power  of  disposition  or  manage- 
ment, which  cannot  be  properly  exercised  without  giving  him  the 
legal  estate  and  actual  possession.  This  is  the  only  efficient  class 
of  trusts,  and  they  are  indispensable  to  the  proper  enjoyment  and 
management  of  property.  All  the  provisions  in  the  statute  on  the 
subject  of  trusts,  are  intended  to  limit  their  continuance,  and  define 

their  purposes ;  and  express  trusts  are  allowed  in  those  cases 
•  810    only  in. which  the  *  purposes  of  the  trust  require  that  the 

legal  estate  should  pass  to  the  trustees,  (a) 
Express  or  active  trusts  are  allowed,  (1.)  To  sell  lands  for  the 
benefit  of  creditors ;  (2.)  To  sell,  mortgage,  or  lease  lands,  or  for 
the  purpose  of  satisfying  any  charge  thereon ;  (6)  (3.)  To  receive 
the  rents  and  profits  of  lands  and  apply  them  to  the  use  of  any  per- 
son ;  (c)  *  or  to  accumulate  the  same  for  the  purposes  and  within 


(a)  Express  trusts  are  abolished  in  Louisiana  hy  their  civil  code,  art.  1607,  but 
implied  trusts,  which  are  the  creatures  of  equity,  have  not  been  abrogated,  and  the 
Circuit  Court  of  the  United  States  exercises  chancery  jurisdiction  in  Louisiana, 
though  not  upon  any  new  or  foreign  principle,  but  only  by  changing  the  mode  of 
redressing  wrongs  and  protecting  rights.    Gaines  v.  Chew,  2  How.  U.  S.  619. 

(6)  Li  Darling  v.  Rogers,  the  chancellor  of  New  York  decided,  that  an  assignment 
of  real  estate  for  the  benefit  of  creditors  to  assignees  in  trust  to  sell  or  mortgage  the 
same,  was  void,  inasmuch  as  the  word  charge  in  the  statute  was  confined  to  provisions 
by  devise,  and  that  the  assignment,  being  void  in  that  respect,  was  wholly  void.  But 
the  Court  of  Errors,  on  appeal,  in  December,  1839,  reversed  the  decree  on  both  points. 
The  power  to  mortgage  was  valid,  as  the  word  charge  comprehended  incumbrances, 
and  even  if  not  valid,  the  other  provisions  in  the  assignment,  not  being  inextricably 
mingled  with  the  former,  remained  good.  K  a  deed  contains  a  provision  which  is 
illegal  and  void,  whether  by  statute  or  common  law,  and  has  another  independent  pro- 
vision which  is  good,  the  deed  sliall  stand  good  as  to  the  latter  provision.  Darling  v. 
Rogers,  22  WendeU,  483.  Adams  and  Lambert's  case,  4  Co.  104  b.  S.  C.  Moore,  048, 
and  the  cases  there  cited. 

(c)  New  York  Revised  Statutes,  vol.  i.  728,  sec.  55.  Laws  of  New  York,  sess.  63, 
c.  820,  sec.  10 ;  passed  April  20,  1830.  This  last  Act  was  in  amendment  of  the  New 
York  Revised  Statutes,  which  had  too  much  limited  the  application  of  this  third  class 
of  trusts.    Ch.  J.  Savage,  in  the  great  case  of  Coster  v.  Lorillard,  decided  in  the 


3  Where  a  trunt,  under  the  clause  of  the  Revised  Statutes  cited  in  the  text,  was  created  for 
the  separate  use  of  a  married  woman,  it  was  held,  she  has  no  separate  estate  that,  by  her  act. 
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the  limits  already  mentioned.  In  all  these  cases,  the  whole  estate 
in  law  and  equity  is  vested  in  the  trustee,  subject  only  to  the  exe- 
cution of  the  trusts ;  and  if  an  express  trust  be  created  for  any 
other  purpose,  no  estate  vests  in  the  trustee ;  though,  if  the  trust 
authorizes  the  performance  of  any  act  lawful  under  a  power,  it  be- 


Conrt  of  Errors  of  New  York,  in  1885  (14  Wendell,  266),  was  led  to  make  lome 
obserrationa  on  the  third  dasa  of  actiye  truats,  allowed  by  the  atatute,  which  are 
rather  startling,  and  calculated  to  increase  our  regret  at  the  legislatiye  attempt  to 
reduce  all  trusts  to  the  three  specific  objects  mentioned.  A  conveyance  in  trust  to  re- 
ceive rents  and  profits,  and  pay  ever,  was  a  fkmiliar  trust  at  common  law  (86  Hen. 
Ym.  1  Cruise's  Dig.  12, 1, 14),  but  the  Reyised  Statutes  abolish  all  trusts  except 
those  expressly  authorized,  and  no  trust  to  receive  rents  and  profits,  and  pcof  than  avet 
to  another,  is  authorized  or  valid.  The  provision  in  the  statute  is  to  receive  the  rents 
and  profits,  and  apphf  them  totheuteo/  another.  The  Ch.  J.  says,  he  is  not  to  pay  over, 
he  is  to  apply  them  to  the  tue,  and  which  must  mean  to  provide  means  and  pay  debts. 
He  is  to  judge  of  the  propriety  of  the  expendituret.  He  has  the  whole  estate,  legal  and 
equitable,  and  the  whole  management  of  it  The  cestui  que  trust  has  no  estate,  but  only 
k  right  to  enforce  the  trust  in  equity.  A  trust  to  receive  and  pay  over,  gives  to  eeshd 
que  trust  an  equitable  estate,  but  the  statute  permits  no  such  trust.  The  trust  to  receive 
and  apply  was  intended  fbr  the  cases  of  minors,  married  women,  lunatics,  and  spend- 
thrifts. If  this  construction  be  correct,  what  inconveniences  have  been  produced  hf 
the  statutory  demolition  of  the  system  of  trusts  ?  Who  would  be  a  trustee,  and  be 
bound  to  look  into,  and  judge  of,  and  pay  all  the  expenditures  of  a  married  woman^ 
or  of  an  absent  IHend,  or  of  the  aged  or  infirm,  who  stood  in  need  of  the  agency  of  a 
trustee  ?  But  the  severity  of  this  construction  has  been  since  relaxed ;  and  in  the 
case  of  Gott  v.  Cook,  7  Paige,  621,  the  chancellor  concluded  that  the  person  who 
creates  a  trust  to  receive  rents  and  profits  or  income  for  the  use  of  another,  mig^i 
duect  the  manner  in  which  they  should  be  applied,  and  that  he  might  direct  them  to 
be  paid  over  from  time  to  time  to  the  cestui  que  trust,  to  enable  him  to  provide  himself 
with  necessaries.^ 


can  be  rendered  chargeable  with  her  debts.    Koyes  v.  Blakeman,  8  Sandfl  (N.  T.)  861.    And 
see,  also,  S.  C,  2  Selden,  567. 

In  a  trust  to  receive  and  apply  rents  and  profits,  it  is  not  a  necessaiy  feature  that  the  trustee 
must  lease  the  estate.  It  is  a  trust  to  receive  rents  and  profits,  although  the  instroment 
creating  it  provides  that  the  beneficiary  may  occupy  the  land  permissively  under  the  tmstee, 
and  at  his  discretion.  Beekman  v.  Bonsor,  28  N.  T.  814.  So,  if  the  estate  be  a  manufiMStuiing 
establishment,  which  the  trustee  is  directed  to  continue  in  operation,  paying  the  income  to  beib* 
eficiaries,  although  such  income  is  the  profit  of  land  in  combination  with  other  elements,  such 
as  the  employment  of  labor  and  the  use  of  capital.    Downing  o.  Marshall,  28  N.  Y.  876. 

s  The  opinion  of  the  learned  chancellor  is  now  established  in  the  court  of  last  resort.  In 
Leggett  V.  Perkins,  2  Comst  297,  it  was  held,  that  a  trust  to  receive  the  rents  and  profits  of 
land  and  pay  them  over  to  the  beneficiary  was  valid.  Mr.  Justice  Bronson  delivered  a  dissenting 
opinion,  which  he  closes  with  the  striking  remark :  "  That  a  great  question,  which  had  been 
litigated  more  than  fifteen  years,  was  at  last  settled  by  a  single  vote,  and  that  vote  governed 
by  a  supposed  decision,  which  he  verily  believed  had  never  been  made."  4kThe  doctrine  of  the 
case  was,  however,  re-affirmed  in  Leggett  v.  Hunter,  19  N.  T.  454,  and  must  be  considered  ai 
firmly  settled. 

29* 
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comes  valid  as  a  power  in  trust.  Every  estate  and  interest  not 
embraced  in  an  express  trust,  and  not  otherwise  disposed  of,  remains 
in,  or  reverts  to  the  person  who  created  the  trust ;  and  he  may  dis- 
pose of  the  lands  subject  to  the  trust,  or  in  the  event  of  the  failure 
or  termination  of  the  trust ;  and  the  grantee  or  devisee  will  have  a 
legal  estate,  as  against  all  persons  but  the  trustee,  (d)  The  declara- 
tion of  the  trust  must  be  contained  in  the  conveyance  to  the  trustee, 
or  the  conveyance  will  be  deemed  absolute  as  against  tlie  subse- 
quent creditors  of  the  trustee,  without  notice  of  the  trust,  or  as 
against  purchasers  for  a  valuable  consideration,  and  without  no- 
tice ;  (e)  and  when  the  trust  is  expressed  in  the  instrument  crea- 
ting the  estate,  every  act  of  the  trustee  in  contravention  of 
♦  811    the  trust  is  *  void,  (a)  ^    So,  if  the  trust  be  to  receive  the 


(d)  New  York  RevlBed  Statutes,  yoI.  i.  728,  729,  sees.  55,  58,  61,  62.  The  rule, 
independent  of  statute,  is,  that  trustees  take  that  quantity  of  interest  only  which  the 
purposes  of  the  trust  require,  and  the  instrument  creating  it  permits.  The  legal  estate 
is  in  them  so  long  as  the  execution  of  the  trust  requires  it,  and  no  longer,  and  then  it 
Tests  in  the  person  henefldally  entitled.  Bayley  J.,  in  Doe  v.  Nicholls,  1  Bam.  & 
Cress.  886.  Denman  C.  J.,  in  Doe  v,  Edlin,  4  Adol.  Su  Ell.  582.  Doe  v.  Simpson,  5 
East,  162.  Doe  v.  Needs,  2  Mees.  &  W.  129.  Doe  v.  Timins,  1  B.  &  Aid.  530.^  The 
modem  chancery  cases  of  Stanton  v.  Hall,  2  Russ.  &  Myl.  175,  and  Tyler  v.  Lake,  4 
Sim.  144,  S.  C.  2  Russ.  &  Myl.  188,  carried  the  marital  rights  or  claim  over  property 
Tested  in  trustees  for  the  wife,  to  a  great  extent,  and  a  rule  of  rigid  constructioa 
against  any  separate  bcoeflcial  interest  in  the  wife  was  adopted,  as  being  repugnant  to 
the  common-law  principles  of  the  jus  viariti.  But  the  elder  cases,  and  other  and  more 
reasonable  rules  of  construction,  have  supported  the  separate  interest  of  the  wife 
under  deeds  of  settlement,  according  to  the  interest  and  equity  of  the  ca^e,  and  have 
upheld  the  technical  rights  of  the  trustees  against  any  future  husband,  when  sucli  an 
intention  was  reasonably  and  fairly  to  be  inferred  from  the  language  and  spirit,  and 
object  of  the  deed  of  settlement.  Such  appears  to  be  the  doctrine  in  the  cases  of 
Nevil  V.  Saunders,  1  Vem.  415.  Jones  v.  Lord  Say  and  Seal,  1  Eq.  Cas.  Abr.  383, 
pi.  4,  S.  C.  8  Viner,  202,  pi.  19.  (Lord  Kenyon  said  that  the  case  was  best  reported  in 
Viner,  and  was  good  law.)  Dixon  v.  Olraius,  2  Cox,  414.  Doe  v,  Willan,  2  B.  &  Aid. 
84.    Wagstaff  v.  Smith,  9  Vesey,  520.    Doe  i*.  Scott,  4  Bing.  505. 

(e)  This  is  only  declaratory  of  what  was  the  law  before.  Preston  on  Abstracts, 
T0#.  ii.  230.  Saunders  on  Uses  and  Trusts,  219.  And  it  follows,  of  course,  tliat  the 
trust  attaches  upon  the  purcliaser  with  notice  of  it,  unless  he  be  a  purchaser  from  a 
person  who  had  purchased  for  a  valuable  consideration  without  notice.  I^wther  v. 
Carlton,  2  Atk.  241 ;  and  see  supra,  p.  179. 

(a)  New  York  Revised  Statutes,  vol.  i.  730,  sees.  64,  65.    In  Louisiana,  a  man  may 


«  Ellis  V.  Fisher,  8  Sneed  (Tcnn.),  231. 

1  In  Briggs  v.  Qavis,  20  N.  Y.  15,  the  grantees  of  land  in  trust  to  pay  the  dcbt.>^  of  the 
grantor,  re-conveyed  the  land  to  the  grantor  before  all  the  debts  were  satisfied,  the  reconvey- 
ance, however,  deciaruig  that  all  the  trusts  had  been  executed.    The  grantor  theu  mortgaged 
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rents  and  profits  of  land,  and  apply  them  to  the  use  of  any  per- 
son during  the  life  of  such  person,  or  for  any  shorter  period,  the 
person  beneficially  interested  therein  cannot  assign,  or  in  any  man- 
ner  dispose  of  such  interest.  (()   The  statute  further  provides  for  the 


transfer  property  to  another,  to  stand  in  the  other's  name  for  his  use.  Hope  v.  State 
Bank,  4  Louis.  212.  The  relation  of  trustee  once  established,  pervades  eveiy  traosao- 
tion  respecting  the  trust  property,  until  it  is  dissolved,  and  the  cestui  que  truti  may 
pursue  the  property  through  every  mutation,  if  the  change  was  effected  by  the 
schemes  of  the  trustee,  and  the  property  or  its  proceeds  come  back  to  him.  De 
Bevoise  v.  Sandford,  1  Hoff.  Ch.  192. 

A  trustee  of  a  charity  cannot  alienate,  nor  grant  long  or  perpetual  leases,  and  &e 
cestui  que  trust  may  pursue  the  land  in  the  hands  of  Uie  purchaser  chargeable  with 
notice.  Blackston  v.  Hemsworth  Hospital,  Duke's  Charitable  Uses,  644.  Lydiatt  v, 
Foach,  2  Vem.  410.  Lewin  on  Trusts,  404.  Attorney-General  v.  Green,  6  Yeaey,  462. 
But  in  a  proper  case,  trustees  of  a  charity  have  power  to  alienate  the  charity  proper^, ' 
Master  of  the  Rolls,  in  Attorney-General  v.  S.  Sea  Company,  4  Beavan,  468. 

A  bequest  by  will  to  executors  in  trust  to  send  the  testator'a  doves  to  Liberia^  there  to 
remain  free,  is  a  valid  trust,  and  a  bill  by  the  heirs  to  set  aside  the  will  dismissed.  Bom 
V.  Vertner,  6  How.  (Miss.)  806. 

(6)  New  York  Revised  Statutes,  vol.  1. 728,  sec.  66,  amended  by  Act,  in  April,  1880. 
Ibid.  780,  sec.  68.  The  value  of  this  provision  in  settlements  upK>n  children,  and 
especially  married  daughters,  is  stated  supra,  vol.  ii.  p.  170.  In  Hawley  v.  JtaaeB, 
Chancellor  Walworth  held,  that  a  trust  to  pay  annuities  out  of  the  rents  and  profits  of 
the  estate,  was  sufficient  to  sustain  a  trust  term  in  executors  and  trustees,  until  the 
youngest  child  or  grandchild  arrived  at  the  age  of  twenty-one,  if  any  of  the  annuitants 
so  long  lived.  6  Paige,  818.  So,  a  trust  for  the  payment  of  debts  and  legacies,  to 
continue  until  a  child  or  grandchild  arrives  at  the  age  of  twenty-one,  wiU  not  determine 
by  the  death  of  the  child  or  grandchild  under  age,  unless  the  testator  intended  that 
the  trust  should  then  cease ;  but  it  will  continue  until  the  time  when  he  would  have 
arrived  at  that  age  if  he  had  lived,  and  this  for  the  benefit  of  creditors  and  legatees. 
Boraston's  case,  8  Co.  21,  a.  Sir  Joseph  Jekyll,  in  Lomax  v.  Holmeden,  8  P.  Wms. 
176.  Master  of  the  Rolls,  in  Stanley  v.  Stanley,  16  Vesey,  606.  Where  an  annuity, 
or  the  rents  and  profits  of  land,  are  placed  in  trust  for  the  sole  use  and  benefit  of  the 
cestui  que  trust,  the  interest  will  pass  to  the  assignee  of  the  cestui  que  trust  under  bank- 
rupt or  insolvent  laws,  notwithstanding  the  trustees  have  a  discretion  aa  to  the  time 
and  manner  of  the  application,  or  the  annuity  be  declared  to  be  given  for  the  main- 
tenance of  the  cestui  que  trust,  and  not  be  liable  for  his  debts  or  charges.    The  policy 


the  same  land,  for  value  advanced  to  him,  the  mortgagee  having  no  notice  that  any  of  the 
creditors  remained  unsatisfied.  It  was  held,  two  of  the  judges  dissenting,  that  such  re-con- 
veyance was  in  contravention  of  the  trust,  and  wholly  void,  and  therefore  that  the  mortgagee 
acquired  no  lien  upon  the  estate.  Vide  same  case,  21  N.  T.  674.  The  decision  has  certainly 
given  a  severe  construction  to  the  statute.  It  may  well  be  doubted  whether  a  sale  by  trustees 
is  in  "  contravention  "  of  the  trust  in  the  statutory  sense,  unless  the  trust  estate  is  inalienable; 
and  the  only  trust  of  that  character  is  the  one  to  receive  and  apply  rents  and  profits.  As  other 
trusts  are  alienable,  it  would  seem  that  a  purchaser  for  value,  and  without  notice  of  any  viola- 
lation  of  duty  on  the  part  of  the  trustee,  ought  to  be  protected.  A  mere'  abuse  of  trust  doea 
not,  in  general,  affect  a  purchaser  in  good  faith. 
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case  of  the  death  of  all  the  trustees,  by  declaring  that  the  trust  shall 
not  descend  to  the  real  or  personal  representatives  of  the  surviving 
trustee,  but  shall  be  vested  in  the  Court  of  Chancery,  to  be  executed 
under  its  direction,  (c)  The  court  may  also  accept  the  resignation 
of  a  trustee,  and  discharge  him,  or  remove  him  for  just  cause,  and 
supply  the  vacancy,  or  any  want  of  trustees,  in  its  discretion,  (d)  ^ 


of  the  law  will  not  permit  proper^  to  be  so  limited  aa  to  remain  in  the  grantee  for 
Wd,  free  from  the  incidents  of  property,  and  not  subject  to  his  debts.  Brandon  v, 
Bobinson,  18  Vesey,  429.  Grayes  v.  Dolphin,  1  Sim.  66.  Green  t;.  Spioer,  1  Russ.  & 
MyL  896.  So,  imder  the  New  York  Revised  Laws,  yoI.  i.  729,  sec.  57,  and  730,  sec. 
68,  and  yoI.  ii.  174,  sec.  88,  it  has  been  held,  in  Hallett  v.  Thompson,  6  Paige,  583,  that 
a  creditor's  biU  can  reach  the  rents  and  profits  of  land  giren  in  trust  to  a  cestui  que 
inut,  when  the  whole  beneficial  interest  is  giren  to  him,  reserving  to  him  under  the 
statute  sufficient  and  necessary  for  "  liis  support  and  education."  The  cr^tor's  bill 
will  also  reach  a  similar  interest  in  the  surplus  income  of  personal  property  held  in 
trust  beyond  what  is  necessary  for  the  support  of  the  cestui  que  trust.  But  to  protect 
the  necessary  support  from  the  reach  of  the  creditor,  the  interest  of  the  cestui  que  trust 
must  be  inalienable  during  the  existence  of  the  trust.  This,  according  to  the  case 
dted,  is  the  condition  of  the  reservation  of  the  necessary  maintenance  of  the  cestui  que 
tnut,  both  as  to  real  and  personal  property  so  placed  in  trust  An  annuity  to  a  child  is 
inalienable  under  the  New  York  Revised  Statutes,  and  it  cannot  be  reached  by  a  cred- 
itor's bill  in  advance  or  before  the  quarterly  payments  had  become  due,  nor  does  it 
{MBS  to  assignees  under  insolvent  laws.  And  if  the  income  or  interest  of  the  trust 
frmd  be  necessary  for  the  support  of  the  cestui  que  trust,  nothing  but  a  surplus  thereof 
beyond  such  necessity  can  be  reached  by  a  creditor's  bill.    Clute  v.  Bool,  8  Paige,  83. 

(c)  At  common  law  when  the  trustee,  if  alone,  dies,  the  trust  in  land,  with  the  legal 
title,  devolves  upon  the  heirs  of  the  trustee.  The  surviving  trustee  in  England  of  an 
estate  in  fee,  is  not  bound  to  let  it  descend  to  the  heir  at  law,  but  may  devise  it  in  trust. 
Lord  Langdale,  Titley  v.  Wolstenholme,  7  Beavan,  425.  The  heir  may  refuse  the 
office,  or  chancery  be  appUed  to  for  the  appointment  of  a  new  trustee.  Until  tliis  is 
done,  the  trust  follows  the  estate,  except  in  New  York,  where  the  Revised  Statutes 
have  provided  otherwise.  Berrien  v.  MclAne,  1  Hoff.  Ch.  422.  If  it  was  a  trust  of 
personal  property,  it  passed  to  the  executor  of  the  trustee,  but  not  as  assets,  and  the 
executor  took  as  trustee,  subject  to  the  terms  on  which  it  was  held  by  the  testator. 
Dias  V.  Brunell,  24  Wendell,  1.  It  was  left  as  an  unsettled  point  in  De  Peyster  v. 
Clendining,  8  Paige,  296,  whether  an  administrator,  with  the  will  annexed,  could 
execute  a  trust  given  by  the  will  to  an  executor  who  refused  to  act ;  and  to  avoid  all 
difficulty,  the  chancellor  in  that  case  appointed  the  administrator  such  trustee. 

{d)  New  York  Revised  Statutes,  vol.  i.  730,  sees.  68,  69,  70,  71.  Shotwell  v.  Mott, 
2  Sandf  Ch.  46,  58.  By  the  Massachusetts  Revised  Statutes  of  1836,  part  2,  tit.  4,  G9, 
the  duties  of  all  trustees  appomted  by  will,  are  especially  prescribed,  and  the  courts  of 
probate,  and  the  Supreme  Judicial  Court,  are  invested  with  general  chancery  jwwers 
in  respect  to  all  such  trusts,    In  Pennsylvania,  by  tlie  statute  of  1830,  tlie  courts  of 


3  A  trustee  cannot  discharge  himself  from  liability  by  resigning;  he  mii^t  be  dt.orhar^d 
either  by  virtue  of  the  provisions  of  the  instrument  of  his  appointment,  or  by  the  order  of  a 
court  of  equity,  or  by  the  consent  of  all  interested.    Cruger  v.  Halliday,  11  Paio^.>,  3U. 
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These  powers,  conferred  upon  the  Court  of  Chanceiy,  are  essen- 
tiallj  declaratory  of  the  jurisdiction  which  equity  already  possessed 
and  exercised ;  and  it  was  also  well  settled,  that  a  trustee  who  had 
accepted  a  trust,  could  not  afterwards  divest  himself  of  it  without 
performance,  imless  with  the  assent  of  the  cestui  que  trusty  or  under 
the  direction  of  chancery.  («)  But  the  provision  that  trusts  shall 
not  descend  to  the  representatives  of  the  trustee,  is  very  valuable ; 
for  the  trust,  in  such  a  case,  might  be  deposited  very  insecurely  for 
the  cestui  que  trusty  and  in  the  case  of  chattels  there  are  doubt  and 
difficulty  as  to  the  transmission.  (/)  The  object  of  the  New  York 
Revised  Statues  was  to  abolish  all  trusts  in  real  estate,  except  the 
express  trusts  which  are  enumerated,  and  resulting  trusts.    The 


common  pleas  have  enlarged  and  equity  jmispnidence  to  appoint,  control,  and  dismiss 
trustees.    Purdon's  Dig.  76.* 

(«)  Shepherd  v.  M'Ever,  4  Johns.  Ch.  186.  Sir  Thomas  Plumer,  in  Chalmer  v, 
Bradley,  1  Jac.  &  Walk.  68.  See,  also,  Bead  v.  Truelore,  Amb.  417 ;  Doyle  t;.  Blake, 
2  Sch.  &  Lef.  281.  By  a  statute  in  Maryland,  in  1829,  a  trustee  under  a  will  may,  by 
a  declaration  in  writing,  filed  with  the  register  of  wiUs,  relinquish  his  trust.^ 

It  is  a  settled  principle  in  equity,  that  a  trust  is  not  to  fiul  from  the  want  of  a  trot- 
tee,  or  for  any  other  cause,  unless  it  would  be  inconsistent  with  law  or  public  policy. 
Shepherd  v.  M'Ever,  4  Johns.  Ch.  186.  Stagg  v.  Beekman,  2  Edw.  Ch.  89.  Bay  v, 
Adams,  8  MyL  &  Keen,  287.^ 

It  was  settled  in  New  York,  prior  to  the  Bevised  Statutes,  in  ^e  case  of  Jackson 
V.  De  Lancy,  18  Johns,  687,  after  a  full  review  of  the  English  authorities,  that  trust 
estates,  including  the  interest  of  a  mortgagee,  passed  under  the  general  words  in  a 
will,  relating  to  the  realty,  unless  it  could  be  collected  from  the  expressions  in  the  will, 
or  the  purposes  and  objects  of  the  testator,  that  his  intention  was  otherwise,  in  which 
case,  if  there  was  no  surviying  trustee,  the  trust  estate  would  descend  to  the  heirs  at 
law,  and  in  either  case  the  real  or  personal  representatives  would  take  the  estate  as 
trustees  chargeable  with  the  trust.  See,  in  addition  to  the  authorities  cited  in  18 
Johnson,  and  to  the  same  point,  Woodhouse  v.  Meredith,  1  Meriv.  460 ;  Ballard  v. 
Carter,  5  Pick.  112.  See,  also,  infra,  pp.  884,  886,  as  to  the  execution  of  powers  by 
wiU. 

{/)  Trust  property  does  not  jmiss  to  the  assignees  of  the  trustee,  except  subject  to 
the  trust;  (Godfrey  v.  Furzo,  8  P.  Wms.  185;  £ar parte  Dumas,  1  Atk.  282;  Ex parU 
Sayers,  6  Vesey,  169 ;  Dexter  v,  Stewart,  7  Johns.  Ch.  62) ;  and  equity  will  lay  hold 
of  trust  property  passing  to  the  representatives  of  the  trustee,  and  direct  it  for  the 
benefit  of  the  ceMui  que  trust.  Dunscomb  v.  Dunscomb,  2  Hen.  &  Munf.  11.  Bidgely 
V.  Carey,  4  Harr.  &  M*Hen.  167. 


«  Wilson  r.  Pennock,  27  Penn.  St  288. 

4  An  instrument  in  writing,  executed  by  the  trustee,  purporting  to  be  a  resignation  of  his 
trusty  and  a  transfer  of  the  trust  estate  to  another  person  as  trustee,  with  the  apim>bation  of 
cestuU  que  trust,  creates  no  vacancy  in  the  trusteeship  until  ratified  by  the  court,  when  the  deed 
confers  no  such  power  on  the  trustee.    Drane  v.  Gunter,  19  Ala.  781. 

*  Montpelier  v.  East  Montpelier,  8  Wms.  (29  Vermont)  12. 
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provisions  as  to  uses  and  trusts  were  earnestly  recommended  by  the 
revisers,  under  the  conviction  that  they  would  "  sweep  away  an  im- 
mense mass  of  useless  refinements  and  distinctions,  relieve 
*  812  the  *  law  of  real  property,  to  a  great  extent,  from  its  abstruse- 
ness  and  uncertainty,  and  render  it,  as  a  system,  intelligible 
and  consistent ;  that  the  security  of  creditors  and  purchasers  will 
be  increased,  the  investigation  of  titles  much  facilitated,  the  means 
of  alienation  be  rendered  far  more  simple  and  less  expensive,  and, 
finally,  that  numerous  sources  of  vexatious  litigation  will  be  per- 
petually closed." 

It  is  very  doubtful  whether  the  abolition  of  uses,  and  the  reduo- 
tion  of  all  authorized  trusts  to  those  specially  mentioned,  will  ever 
be  productive  of  such  marvellous  results.  The  apprehension  is, 
that  the  boundaries  prescribed  will  prove  too  restricted  for  the 
future  exigencies  of  society,  and  bar  the  jurisdiction  of  equity  over 
many  cases  of  trusts  which  ought  to  be  protected  and  enforced, 
but  which  do  not  come  within  the  enumerated  list,  nor  belong 
strictly  to  the  class  of  resulting  trusts.  The  attempt  to  bring  all 
trusts  within  the  narrowest  compass,  strikes  me  as  one  of  the  most 
questionable  undertakings  in  the  whole  business  of  the  revision. 
It  must  be  extremely  difficult  to  define  with  precision,  and  with 
a  few  brief  lines  and  limits,  the  broad  field  of  trusts  of  wliich 
equity  ought  to  have  cognizance.  The  English  system  of  trusts 
is  a  rational  and  just  code,  adapted  to  the  improvements,  and 
wealth,  and  wants  of  the  nation,  and  it  has  been  gradually  reai-cd 
and  perfected  by  the  sage  reflections  of  a  succession  of  eminent 
men.  Nor  can  the  law  be  eflFectually  relieved  from  its  "  ahstruse- 
ness  and  uncertainty,"  so  long  as  it  leaves  undefiled  and  untouched 
that  mysterious  class  of  trusts  "  arising  or  resulting  by  implication 
of  law."  Those  trusts  depend  entirely  on  judicial  construction ; 
and  the  law  on  this  branch  of  trusts  is  left  as  uncertain  and  as 
debatable  as  ever.  Implied  trusts  are  liable  to  be  extended,  and 
pressed  indefinitely,  in  cases  where  there  may  be  no  other  way  to 
recognize  and  enforce  the  obligations  which  justice  imperiously 
demands.  The  statute  further  provides,  that  if  an  express  trust 
shall  be  created  for  a  purpose  not  enumerated,  and  it  shall  author- 
ize the  performance  of  any  act  lawful  under  a  power,  the 
*313    trust  shall  be  valid  "as  a  power  in  trust." ^     *Tliis  pro- 

1  This  provision  may,  in  some  degree,  alleviate  the  inconveniences  arising  from  tlie  vciy 
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vision  reanimates  a  class,  of  trusts  under  a  new  name,  with 
which  the  profession  is  not  familiar,  and  it  opens  a  wide  door  for 
future  forensic  discussion.  It  is  in  vain  to  think  that  an  end  can 
be  put  to  the  interminable  nature  of  trusts  arising  in  a  great  com- 
munity, busy  in  the  pursuit,  anidous  for  the  security,  and  blessed 
with  the  enjoyment  of  property  in  all  its  ideal  and  tangible  modi- 
fications. The  usages  of  a  civilized  people  are  the  gradual  result 
of  their  wants  and  wishes.  They  form  the  best  portions  of  their 
laws.  Opinion  and  habits  coincide ;  they  are  accommodated  to  cir- 
cumstances, and  mould  themselves  to  the  complicated  demands  of 
wealth  and  refinement.  We  cannot  hope  to  check  the  enterpris- 
ing spirit  of  gain,  the  pride  of  families,  the  anxieties  of  parents, 
the  importunities  of  luxury,  the  fixedness  of  habits,  the  subtleties 
of  intellect.  They  are  incessantly  active  in  engendering  dis- 
tinctions calculated  to  elude,  impair,  or  undermine  the  fairest 
and  proudest  models  of  legislation  that  can  be  matured  in  the 


narrow  limits  within  which  the  New  York  statute  has  confined  express  trusts.  Bat,  as  the 
author  shows,  it  leaves  open  the  whole  field  of  trust  limitations,  under  the  name  of  powers  in 
tnist  Powers  are  also  codified  and  regulated  in  the  same  revision  of  the  statutes.  But  the 
purposes  for  which  they  may  be  created  are  not  defined  or  limited.  A  power  is  defined  hy 
the  statute  to  be  an  "  authority  to  do  some  act  in  relation  to  lands,  or  the  creation  of  estates 
therein,  or  of  charges  thereon  which  the  owner  granting  or  reserving  such  power  might  hlm^ 
self  lawfully  perform.'*  1  R.  S.  782,  sec  78.  Whatever  dominion,  therefore,  the  owner  of  an 
estate  may  exercise  over  it  for  the  benefit  of  another,  he  may,  by  a  power,  authorize  to  be 
exercised  by  a  third  person,  subject  only  to  the  rules  against  the  creation  of  perpetuities  in 
property.  It  would  seem,  then,  that  the  principal  result  of  the  statute  restricting  trusts,  is  to 
withdraw  from  the  trustee  the  legal  estate,  although  expressly  granted  to  him,  in  all  cases 
except  the  specially  permitted  trusts,  but  leaving  the  limitation  in  full  force  as  a  power,  if  the 
purpose  is  lawful  and  the  laws  of  perpetuity  are  not  transcended.  The  intended  trustee  may 
do,  under  the  power,  whatever  he  might  have  done  if  the  statute  had  sufifered  the  legal  title  to 
vest  in  him,  subject  in  many  cases,  however,  to  the  inconvenience  of  having  an  estate  to  man- 
age or  protect,  without  the  title  which  remains  in  the  author  of  the  limitation  or  descends  to 
his  heir.  The  result  thus  achieved  certainly  does  not  seem  to  be  a  very  triumphant  one.  Lim- 
itations having  the  general  character  of  trust  and  confidence,  are  as  incapable  of  definition  as 
the  wants  and  wishes  of  mankind.  To  prohibit  them  as  trusts  with  the  legal  title  in  the  trus- 
tee, while  they  are  suffered  to  exist  as  powers  divorced  from  the  title,  is  not  to  relieve  the 
subject  of  its  intricacies  and  perplexities.  That  such  limitations,  either  as  trusts  or  powers, 
are  indispensable  in  every  advanced  society,  no  one  will  question.  The  views  here  suggested 
were  adopted,  in  substance,  by  the  Court  of  Appeals,  and  somewhat  elaborated  in  the  opinion 
of  the  chief  judge  in  the  recent  case  of  Downing  v.  Marshall,  28  N.  Y.  866.  In  that  case,  the 
land  was  devised  in  terms  to  executors,  upon  a  trust  which  was  regarded  as  one  to  receive  and 
pay  over  rents  and  profits,  and  finally  to  sell  and  pay  over  the  proceeds.  The  trust  was  lawful 
in  its  nature,  but  it  was  not  constituted  in  the  precise  manner  precribed  by  the  statute.  It  was 
sustained,  therefore,  as  a  power  in  trust,  the  legal  title  descending  to  the  heirs  of  the  testator. 
A  similar  conclusion  in  regard  to  trusts  and  powers  in  trust,  was  very  ably  maintained  by 
Judge  Duer,  in  Lang  v.  Rope,  6  Sandfl  (N.  Y.)  374. 


848  OF  BEAL  PBOPEBTY.  [PABT  YI. 

closet,  and  ushered  into  the  world,  under  the  imposing  forms  of 
legislative  sanction,  (a)  ^ 


(a)  Id  the  Massachusetts  Bevlsed  Statutes  of  1836,  there  is  no  innovation  made 
upon  the  former  established  systems  of  trusts.  The  statute  of  29  Charles  II.  c.  8, 
eecs.  7  and  8,  is  adopted  without  alteration,  and  with  the  fturther  declaratory  provision, 
that  no  trust,  whether  implied  by  law  or  created  by  the  parties,  should  defeat  the  title 
of  a  bond  fide,  purchaser  for  a  valuable  consideration,  and  without  notice  of  tlie  trust, 
or  prevent  a  creditor  without  such  notice  from  attaching  the  land.  The  commissioners 
who  prepared  the  Massachusetts  statute  code,  have  given  an  excellent  specimen  of 
predaion  and  brevity.  They  profess  to  have  kept  in  view  the  general  plan  of  the 
New  York  code,  but  in  several  respects  they  have  (and  wisely,  I  think,)  not  carried 
on  their  revision  with  so  bold  a  hand. 


^  Trusts  in  respect  to  personal  property  are  allowable  now,  as  they  were  before  the  Revised 
Statutes,  the  only  restriction  being  as  to  the  limitation  of  future  or  ooutlngent  interests. 
Brown  v.  Harris,  26  Barb.  (N.  Y.)  424. 
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LECTURE    LXn. 


OP  POWERS. 


The  powers  with  which  wo  axe  most  familiar  in  this  country, 
are  common-law  authorities,  of  simple  form  and  direct  application ; 
such  as  a  power  to  sell  land,  to  execute  a  deed,  to  make  a  contract, 
or  to  manage  any  particular  business;  with  instructions  more 
or  less  specific,  according  to  the  nature  of  the  case.  But  the 
powers  now  alluded  to  are  of  a  more  latent  and  mysterious  char- 
acter, and  they  derive  their  eflFect  from  the  statute  of  uses.  They 
are  declarations  of  trust,  and  modifications  of  future  uses;  and 
the  estates  arising  from  the  execution  of  them  have  been  classed 
under  the  head  of  contingent  uses.  They  are  so  much  more 
convenient  and  manageable  than  common-law  conditions,  that 
they  have  been  largely  introduced  into  family  settlements.  It 
was  repugnant  to  a  fcofiment  at  common  law,  that  a  power  should 
be  reserved  to  revoke  it ;  and  a  power  of  entry,  for  a  condition 
broken,  could  not  be  reserved  to  a  stranger.  These  technical 
difficulties  gave  occasion  to  the  introduction  of  powers  in  con- 
nection with  uses ;  and  Mr.  Sugdcu  says,  that  modern  settlements 
were  introduced,  and  powers  arose,  after  uses  were  established  in 
equity,  and  before  they  were  recognized  at  law. 

All  these  powers  are,  in  fact,  powers  of  revocation  and  appoint- 
ment. Every  power  of  appointment  is  strictly  a  power  of  revoca- 
tion; for  it  always  postpones,  abridges,  or  defeats,  in  a 
greater  or  less  degree,  the  previous  uses  and  *  estates,  and  *316 
appoints  new  ones  in  their  stead.  As  soon  as  the  power 
granted  or  reserved -in  the  instrument  settling  an  estate  is  exerted, 
by  changing  the  old,  and  appointing  other  uses  to  which  the 
feoffee  is  to  stand  seised,  the  estate  of  the  feoffee  is  drawn  to 
the  new  uses  as  soon  as  they  arise  by  means  of  the  power,  and  the 
statute  executes  the  possession.    An  appointment  under  a  power 
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operates  to  substitute  one  ce$tui  que  use  for  another,  (a)  The  nse 
arising  from  the  act  of  the  person  nominated  in  a  deed  of  settle- 
ment, is  a  use  arising  from  the  execution  of  a  power.  It  is 
a  future  or  contingent  use  until  the  act  be  done,  and  then  it 
becomes  an  actual  estate  by  the  operation  of  the  statute.  By 
means  of  powers  the  owner  is  enabled  either  to  reserve  to  himself 
a  qualified  species  of  dommion,  distinct  from  the  legal  estate,  or 
to  delegate  that  dominion  to  strangers,  and  withdraw  the  legal 
estate  out  of  the  trustee,  and  give  it  a  new  direction.  Tlie  power 
operates  as  a  revocation  of  the  uses  declared  or  resulting,  by  means 
of  the  original  conveyance,  and  as  a  limitation  of  new  uses. 

1.  Of  the  nature  and  division  of  powers. 

In  creating  a  power,  the  parties  concerned  in  it  are,  the  datiorj 
who  confers  the  power,  the  appointor^  or  donee^  who  executes,  and 
the  appointee,  or  person  in  whose  favor  it  is  executed.  Mr.  Sug- 
den,  upon  the  authority  of  Sir  Edward  Clere^s  case^Ch)  defines 
a  power  to  be  an  authority  enabling  a  person  to  dispose,  through 
the  medium  of  the  statute  of  uses,  of  an  interest,  vested  either 
in  himself  or  in  another  person.  It  is  a  mere  right  to  limit  a 
use;  and  the  appointment  in  pursuance  of  it  is  the  event  on 
which  the  use  is  to  arise,  (c)  The  usual  classification  of  powers 
is  as  follows:  (1.)  Powers  appendant  or  appurtenant; 
*317  and  they  enable  *the  party  to  create  an  estate,  which 
attaches  on  his  own  interest.  If  an  estate  be  limited  to 
a  man  for  life,  with  power  to  make  leases  in  possession,  every 
lease  which  he  executes  under  the  power,  must  take  effect  out 
of  his  life-estate.  (2.)  Powers  collateral  or  in  gross ^  do  not  attach 
on  the  interest  of  the  party,  but  they  enable  him  to  create  an 
estate  independent  of  his  own.  Thus,  if  a  tenant  in  fee  settles 
his  estate  on  others,  and  reserves  to  himself  only  a  particular 
power,  the  exercise  of  that  power  must  be  on  the  interest  created 
and  settled  on  another.  So,  a  power  given  to  a  tenant  for  life  to 
appoint  the  estate  after  his  death,  as  a  jointure  to  his  wife,  or 
portions  to  his  children,  or  to  raise  a  term  to  commence  from  his 


(a)  Butler's  note,  231,  to  Co.  Litt.  lib.  3. 
(6)  6  Co.  17,  b.    Sugden  on  Powers,  82. 

(c)  The  New  York  Revised  Statutes  have  substituted  the  words  grantor  and  grantee 
for  the  donor  and  donee  of  a  power  in  the  English  law. 
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death,  is  a  power  collateral,  or  in  gross,  for  it.  cannot  affect  the 
life-estate  of  the  donee  of  the  power.  A  power  given  to  a  stranger 
to  dispose  of,  or  charge  the  land  for  his  own  benefit,  is  a  power 
also  of  this  class,  (a)  (3.)  Powers  simply  collateral^  are  those 
which  are  given  to  a  person  who  has  no  interest  in  the  land,  and 
to  whom  no  estate  is  given.  Thus,  a  power  given  to  a  stranger  to 
revoke  a  settlement,  and  appoint  new  uses  to  other  persons  desig- 
nated in  the  deed,  is  a  powei  simply  collateral.  (6) 

This  classification  of  powers  is  admitted  to  be  important  only 
with  reference  to  the  ability  of  the  donee  to  suspend,  extinguish, 
or  merge  the  power.  The  general  rule  is,  that  a  power  shall  not 
be  exercised  in  derogation  of  a  prior  grant  by  the  appointor.  But 
this  whole  division  of  powers  is  condemned,  as  too  artificial  and 
arbitrary ;  and  it  serves  to  give  an  unnecessary  complexity  to  the 
subject  by  overstrained  distinctions.  Mr.  Powell  makes  a 
very  plain  and  intelligible  *  division  of  powers,  into  general  *  818 
powers  and  particular  powers ;  (a)  and  Mr.  Humphreys  (6) 
adopts  the  same  division,  and  concludes  that  a  more  simple  and  bet- 
ter distribution  of  powers  would  be  into,  (1.)  General  powers  to 
be  exercised  in  favor  of  any  person  whom  the  appointer  chooses. 
(2.)  Particular  powers,  to  be  exercised  in  favor  of  specific  objects. 
The  suggestion  has  been  essentially  followed  in  the  New  York 
Revised  Statutes,  (<?)  which  have  abolished  tlie  existing  law  of 
powers,  and  established  new  provisions  for  their  creation,  con- 
struction, and  execution.  (<f)  A  power  is  defined  in  them  to  be 
an  authority  to  do  some  act  in  relation  to  lands,  or  the  creation 
of  estates  therein,  or  of  charges  thereon,  which  the  owner,  grant- 


(a)  It  has  been  the  opinion  of  eminent  lawyers,  that  a  power  in  a  tenant  for  life  to 
charge  or  appoint  portions  for  his  children,  was  merely  a  power  of  selection  or  nomi- 
nation, and  not  a  power  in  gross,  and  so  not  to  be  distinguished  by  a  fine  or  feoffment. 
But  Sir  Edward  Sugden  has  clearly  shown  that  this  idea  was  founded  in  error.  Sug- 
den  on  Powers,  72,  74,  79. 

(6)  Hale  Ch.  B.,  Hardress,  415.    Sugden  on  Powers,  46-49,  2d  London  ed. 

(a)  See  his  long  note  to  Feame  on  Executory  Deyises,  847-888,  which  \a  a  dear 
and  able  riew  of  the  doctrine  of  powers  of  rcTOcation  and  appointment 

(b)  Observations  on  Real  Property,  88. 

(c)  Vol.  i.  732. 

(d)  The  New  York  Bevised  Statutes  have  abolished  powers  at  conmion  law,  as 
well  as  powers  under  the  statute  of  uses,  so  fiir  as  they  related  to  land,  except  it  be  a 
simple  i)ower  of  attorney  to  convey  lands  for  the  benefit  of  the  oymer.  The  article 
commences  with  this  broad  proposition,  powers  are  aboUshed, 
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ing  or  reserving  such  power,  might  himself  lawfully  perform ; 
and  it  must  be  granted  by  some  person  capable  at  the  time  of 
alienating  such  interest  in  the  land.  Powers,  says  the  statute, 
are  general  or  special,  and  beneficial,  or  in  trust.  A  general 
power  authorizes  the  alienation  in  fee,  by  deed,  will,  or  charge, 
to  any  alienee  whatever.  The  power  is  special  when  the  appointee 
is  designated,  or  a  lesser  interest  than  a  fee  is  authorized  to  be 
conveyed,  (e)  It  is  beneficial  when  no  person  other  than  the 
grantee  has,  by  the  terms  of  its  creation,  any  interest  in  its  execu- 
tion. (/)  A  general  power  i%  in  trusty  when  any  person  other 
than  the  grantee  of  the  power  is  designated  as  entitled  to 
*  319  the  whole,  or  part  of  the  proceeds,  or  other  *  benefit  to  re- 
sult from  the  execution  of  the  power.  A  special  power  is  in 
trusty  when  the  dispositions  it  authorizes  are  limited  to  be  made 
to  any  person  or  class  of  persons  other  than  the  grantee  of  the 
power ;  or  when  any  person  or  class  of  persons,  other  than  the 
grantee  is  designated,  as  entitled  to  any  benefit  from  the  disposi- 
tion or  charge  authorized  by  the  power,  (a) 

U,   Of  the  creation  of  powers. 

(1.)  Estate  created  by  the  power. 

No  formal  set  of  words  is  requisite  to  create  or  reserve  a  power. 
It  may  be  created  by  deed  or  will ;  and  it  is  sufficient  that  the 
intention  be  clearly  declared.  The  creation,  execution,  and  de- 
struction of  powers,  all  depend  on  the  substantial  intention  of  the 
parties ;  and  they  are  construed  equitably  and  liberally  in  further- 
ance of  that  intention.  (V)  Nor  is  it  material  whether  the  donee 
of  the  power  be  authorized  to  limit  and  appoint  the  estate,  or 
whether  the  language  of  the  settlement  goes  at  once  to  the  prac- 
tical effect  intended,  and  authorizes  the  donee  to  sell,  lease,  or 
exchange.  (6)      A  devise  of  an  estate  generally,  or  indefinitely. 


(«)  New  York  RevUed  Statutes,  732,  sees.  74,  76,  76,  77,  78.  There  is  the  same 
definitioii  of  a  general  and  of  a  special  power,  in  Sugden,  426,  and  in  Butler's  note, 
281,  to  Co.  Litt.  271,  b. 

(f)  New  York  Revised  Statutes,  vol.  i.  732,  sec.  79. 

(a)  New  York  Revised  Statutes,  vol.  i.  734,  sees.  93,  96.  Laws  New  York,  April 
20th,  1830,  c.  820,  sec.  11. 

(6)  Lord  Mansfield,  Doug.  298.  Lord  Ellenborough,  3  East,  441.  Jackson  w. 
Veedcr,  11  Johns.  169. 

(c)  Sugden  on  Powers,  96. 
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with  a  power  of  disposition  over  it,  carries  a  fee.  (i)  ^  But  where 
the  estate  is  given  for  life  only,  the  devisee  takes  only  an  estate 
for  life,  though  a  power  of  disposition,  or  to  appoint  the  fee  by 
deed  or  will,  be  annexed ;  unless  there  should  be  some  manifest 
general  intent  of  the  testator,  which  would  be  defeated  by  adhering 
to  this  particular  intent.*  Words  of  implication  do  not  merge  or 
destroy  an  express  estate  for  life,  imless  it  becomes  absolutely 
necessary  to  uphold  some  manifest  general  intent,  (e)  The  rule 
is  more  inflexible  where  a  specific  mode  of  exercising  the 
power  is  pointed  out ;  but  if  the  estate  *  for  life  be  given  *  820 
to  let  in  estates  to  strangers,  and  no  specific  mode  is  re- 
quired in  the  disposition  of  the  inheritance,  there,  if  the  inter- 
vening estates  do  not  take  effect,  the  devisee  takes  the  entire 
fee.  (a)  The  New  York  Revised  Statutes  (6)  have  provided  for 
this  case,  by  declaring,  that  where  an  absolute  power  of  disposi- 
tion, not  accompanied  by  any  trust,  or  a  general  and  beneficial 
power  to  devise  the  inheritance,  shall  be  given  to  the  owner  of 
a  particular  estate  for  life  or  years,  such  estate  shall  be  changed 
into  a  fee,  absolute  in  respect  to  the  right  of  creditors  and  pur- 
chasers, but  subject  to  any  future  estates  limited  thereon,  in  case 
the  power  should  not  be  executed,  or  the  lands  sold  for  debt. 


(d)  Dallison,  68,  1  W.  Jones,  137.  Co.  Litt.  9,  b.  See  infra,  p.  686,  S.  P.  An 
estate  for  life,  with  an  unqualified  power  to  appoint  an  inheritance,  makes  the  whole 
an  equitable  fee.    Barford  v.  Street,  16  Vesey,  186. 

{e)  3  Leon,  71.  4  Ibid.  41,  S.  C.  Liefe  v.  Saltingstono,  1  Mod.  189.  Doe  v. 
Thorley,  10  East,  488.  Thomlinson  v.  Dighton,  1  Salk.  289.  Crossling  v.  Crossling, 
2  Cox,  8%.  Reid  v.  Shergold,  10  Vesey,  870.  Jackson  v.  Robins,  16  Johns.  688.  In 
the  case  of  Flintham,  11  Serg.  &  Rawle,  16.    See,  also,  infin,  pp.  686,  686. 

(a)  Sugden  on  Powers,  96-101. 

(6)  Vol.  i.  782,  sees.  81,  82,  84. 


1  As  to  what  power  over  real  estate  gives  aathority  to  make  conveyance  in  fee^  see  Ladd 
V.  Ladd,  8  How.  U.  S.  10;  Waldron  v.  Chaatcney,  2  Blatch.  C.  C.  62;  Scott  v.  Perkins,  28 
Maine,  22.  A  power  to  executors  to  sell  and  make  deeds  of  the  real  estate,  and  distribute  to 
the  legatees,  vests  in  the  executors  the  title  to  all  the  real  estate  held  absolutely,  but  not  that 
held  in  trust  by  the  testator.    Richardson  v,  Woodbury,  48  Maine,  206. 

2  Denson  v.  Mitchell,  26  Ala.  SftO.  The  devise  of  a  fee  to  trustees  and  their  heirs,  with 
authority  to  sell,  is  not  inconsistent  with  an  executory  bequest  of  the  fee  to  others,  after  a  life- 
estate.  Ward  V.  Amory,  1  Curtis  C.  C.  419.  A  power  by  will  to  a  tenant  for  life  to  appoint  by 
will  in  fee,  with  remainder  over  in  fee  to  the  children  of  the  tenant,  in  default  of  such  appohit- 
ment,  cannot  be  executed  by  deed,  so  as  to  defeat  the  estates  of  the  children.  Moore  r.  Dlmond^ 
5  R.  I.  121.    See,  also,  Porter  v.  Thomas,  23  Geo.  467. 
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So,  if  a  like  power  of  disposition  be  given  to  any  person  to  whom 
no  particular  estate  is  limited,  he  takes  a  fee,  subject  to  any  future 
estates  limited  thereon,  but  absolute  in  respect  to  creditors  and 
purchasers.  The  absolute  power  of  disposition  exists',  when  the 
grantee  is  enabled,  in  his  lifetime,  to  dispose  of  the  entire  fee  for 
his  own  benefit.  (<?) 

(2.)  Device  to  exeeutars. 

The  earlier  cases  established  the  distinction,  that  a  devise  of 
land  to  executors  to  sell,  passed  the  interest  in  it ;  but  a  devise 
that  executors  shall  sell,  or  that  the  lands  shall  be  sold  by  them^  gave 
them  but. a  power.^  This  distinction  was  taken  as  early  as  the 
time  of  Henry  VI.,  (i)  and  it  received  the  sanction  of  Littleton 
and  Coke,  and  of  the  modem  determinations.  («)  A  devise  of 
the  land  to  be  sold  by  the  executorSj  confers  a  power,  and  does 
•  821    not  give    any  *  interest  (a)  ^      The  New   York   Revised 


(c)  New  York  Reyised  Statutes,  vol.  i.  732,  sec.  85. 

(</)  Year  Book,  9  Hen.  VI.  18,  b,  24,  b. 

(«)  Litt  sec.  169.  Co.  Litt  118,  a,  181,  b.  Houell  v.  Barnes,  Cro.  Co.  882.  Yates 
V.  Compt09,  2  P.  Wms.  808.  Bergen  v.  Bennett,  1  Caines  Cas.  16.  Jackson  v. 
Schauber,  7  Cowen,  187.    Peck  v.  Henderson,  7  Yerger,  18. 

(a)  Ferebee  v.  Proctor,  2  Dev.  &  Batt.  439.  S.  C.  3  Dev.  &  Batt.  Eq.  406.  1 
Iredell  Eq.  123.  This  is  tlie  opinion  of  Sir  Edward  Sugden,  and  I  think  it  is,  upon 
the  whole,  the  better  opinion ;  but  Mr.  Hargrave  thought  differently ;  and  he  refers  to 
Lord  Coke  in  support  of  the  position,  that  if  one  devises  lands  to  he  sold  hy  his  ej-ernfors, 
an  interest  passes.  Sugden  on  Powers,  104-108.  Harg.  Co.  Litt.  113,  a,  note,  146. 
A  devise  that  executors  or  others  may  sell,  is  always  a  naked  power,  1  Chance  on 
Powers,  52.  But  it  is  understood  that  a  person  may,  by  a  single  instrument,  be  in- 
Tested  with  a  power  coupled  with  an  interest  as  to  one  estate,  and  a  naked  power  as 
to  another  estate  in  the  same  land.  Bloomer  v.  Waldron,  3  Hill,  361.  The  distinctions 
on  this  subject  have  the  appearance  of  too  curious  and  overstrained  a  refinement ;  and 
Mr.  Hargrave  pushed  his  opinion  to  the  extent  of  holding,  that  a  devise  that  exwutors 
should  sellf  and  a  devise  of  lands  to  be  sold  by  executors,  equally  invested  them  with  a 
fee.    The  general  doctrine  applicable  to  the  subject  is,  that  trustees  are  to  be  presumed 


1  Where  the  executors  are  authorized  under  a  will  to  sell  all,  or  any  part  of  the  testator's 
real  estate,  for  the  pajinent  of  his  debts,  it  is  equivalent  to  a  devise  to  them  for  that  puri)ose. 
Shippen's  Heirs  v.  Clapp,  29  Penn.  St.  266. 

1  See  the  common-law  distinction  stated  in  Patton  v.  Crow,  26  Ala.  426.  Testator  directed 
that  after  the  death  of  his  wife,  his  executor  should  apply  the  residue  of  his  estate  for  tlic  ben- 
efit of  such  charitable  institutions  as  he  should  think  best.  The  wife  survived  tlie  executor. 
Held,  that  the  devise  conferred  on  the  executor  a  naked  power,  exercisable  on  a  contingency 
that  never  happened,  and  the  clause  creating  it  was  therefore  void.  Fontain  v.  Iwavenel,  17 
How.  U.  S.  869. 


LEC.  LZn.]  OF  REAL  PBOPEBIT.  855 

Statutes  have  interfered  with  these  distinctions,  though  they 
seem  not  to  have  settled  them  in  the  clearest  manner.  They 
declare  (a)  that  "  a  devise  of  land  to  executors^  or  other  trustees^  to 
be  sold  or  mortgaged^  where  the  trustees  are  not  also  empowered 
to  receive  the  rents  and  profits,  shall  vest  no  estate  in  the  trus- 
tees ;  hut  the  trust  shall  he  valid  as  a  power,  and  the  lands  shall 
descend  to  the  heirs  or  pass  to  the  devisees  of  the  testator,  subject 
to  the  execution  of  the  power."  If  the  construction  of  this  section 
be,  that  a  devise  of  the  lands  to  executors  to  be  sold,  does  not 
pass  an  interest  without  a  special  avthority  to  receive  the  rentSj  then 
the  estate  does  not,  in  any  of  the  cases  already  mentioned,  pass 
to  the  executors,  and  the  devise  is  only  a  power  simply- collateral. 
The  English  rule  is,  that  an  estate  may  be  conveyed  to  trustees 
to  sell,  with  a  provision  that  the  rents  and  profits  be,  in  the  mean 
time,  received  by  the  party  who  would  have  been  entitled  if  the 
deed  had  not  been  made,  and  yet  the  trustees  will  take  a  fee.  (b) 
If  the  trust  be  valid  as  a  power j  then,  in  every  such  case,  (c)  "  the 
lands  to  which  the  trust  relates  remain  in,  or  descend  to, 
the  persons  *  entitled,  subject  to  the  trust  as  a  power."  *322 
The  statute  (a)  authorizes  "  express  trusts  to  be  created  to 
sell  lands,  for  the  benefit  of  creditors,  or  for  the  benefit  of  legatees, 
or  for  the  purpose  of  satisfying  charges."^  These  are  the  very 
trusts  or  powers  relative  to  executors  which  we  are  considering ; 
and  by  the  same  statute,  (6)  "  every  express  trust,  valid  as  such 


to  have  been  clothed  with  an  estate  commensurate  with  the  charges  or  duties  imposed 
on  them,  and  were  not  by  mere  construction  to  take  a  greater  estate  than  the  nature 
of  the  trust  requires.  Lord  Hardwicke,  in  Gibson  v.  Mountford,  1  Vesey,  491. 
Heath  J.,  in  Doe  v.  Barthrop,  5  Taunt.  886. 

(a)  New  York  Revised  Statutes,  vol.  i.  729,  sec.  56. 

(6)  Keene  v.  Deardon,  8  East,  248.  In  Ohio,  a  power  given  to  executors  to  sell 
land,  when  they  deem  it  can  be  done  to  good  advantage,  and  distribute  the  proceeds, 
is  a  power  with  an  interest,  and  entitles  them  to  tlie  possession  of  the  land,  though  the 
fee  in  the  mean  time  descends  to  the  heir.    Dabney  v.  Manning,  8  Ohio,  821. 

(c)  New  York  Revised  Statutes,  vol.  i.  729,  sec.  69.* 

(a)  Ibid.  vol.  i.  729,  sec.  65. 

(6)  Ibid.  vol.  i.  729,  sec.  60.  In  sales  of  lands  by  executors,  under  a  power  in  the 
will  for  the  payment  of  debts  and  legacies,  the  sales  must  be  conducted  under  the  same 


2  Greenough  v.  Welles,  10  Cush.  671. 

1  As  to  what  lands  may  be  sold  by  executors  under  the  power,  see  Gree  v.  Dikemaa, 
18  Barb.  (N.  Y.)  586. 
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in  its  creation,  except  m  therein  otherwise  provided^  vests  the  whole 
estate  in  the  trustees,  subject  to  the  execution  of  the  trust."  ^he 
conclusion  would  seem  to  be,  that,  as  a  general  rule,  every  express 
trust  created  by  will  to  sell  lands,  carries  the  fee  with  it ;  but  if 
the  executors  be  riot  also  empowered  to  receive  the  rents  and  profits^ 
ihey  take  no  estate,  and  the  trust  becomes  a  power  without  in- 
terest.* This  restriction  of  the  general  rule  applies  to  the  case 
of  a  "  devise  of  lands  to  executors^  to  be  sold  or  mortgaged ; "  and 
the  usual  case  of  a  direction  in  the  will  to  the  executors  to  sell  lands 
to  pay  debts  or  legacies,  is  not  within  the  liberal  terms  of  the 
restriction ;  and  it  may  be  a  question  whether  it  be  one  of  the  cases 
in  which,,  according  to  the  60th  section  above  mentioned,  ^'  the 
whole  estate  is  in  the  trustees."  (<?)  * 

(8.)  Powers  under  the  statute  of  uses. 

Powers  of  appointment  and  revocation  may  be  reserved,  in  con- 
veyances under  the  statute  of  uses,  as  well  as  in  conveyances  at 
common  law ;  but  the  deed  of  bargain  and  sale,  or  of  covenant  to 
stand  seised,  must  be  sustained  by  a  sufficient  consideration,  ac- 
cording to  the  nature  of  the  deed.  In  consequence  of  tlie  neces- 
sity of  a  consideration,  a  general  power  to  lease,  at  the  discretion 
of  the  donee,  cannot  be  valid,  even  in  a  bargain  and  sale,  or 
covenant  to  stand  seised ;  because  a  consideration  must  move 
from  the  lessee,  or  become  a  debt  due  from  him,  at  the  time 
that  the  deed  creating  the  power  was  executed ;  and  this  cannot 


regulations  prescribed  in  the  case  of  sales  by  order  of  any  surrogate.    Ibid.  vol.  ii. 
109,  sec.  56. 

(c)  By  the  New  Jersey  Revised  Bills,  as  reported  by  the  reviser  in  18.34,  it  was 
proposed,  that  a  naked  authority  by  will  to  executors  to  sell  land,  should  i^ive  them 
the  same  interest  and  power  over  the  estate  for  the  purposes  of  the  sale,  and  the  same 
remedy  ^y  entry  and  action,  as  if  the  lands  had  been  devised  to  them  to  be  sold.  This 
provision  does  not  appear  to  have  been  enacted,'  but  a  provision  in  the  same  words 
exists  in  Pennsylvania.    Purdon's  Dig.  802. 


a  See  Dominiclc  v.  Michael,  4  Sandf.  (N.  Y.)  874. 

«  See  Snowhill  r.  Snowhill,  3  Zab.  (N.  J.)  447. 

*  Such  is  now  the  statute  law  of  Virginia.  Rev.  Stat.  1849,  tit.  33,  ch  116,  sec.  1.  See 
Moflby  «.  Mosby,  9  (iratt.  684;  Carrington  r.  Goddin,  13  Gratt.  (Va.)  587.  A  drvisc  of  lands 
to  executors  with  power  to  sellmerely,  docs  not  convert  the  land  into  ]>crsonal  cstatt?.  Harris 
V.  Clark,  8  Selden,  242.  A  purchaser  from  an  executor  having  power  to  sell  to  pay  drbts  of 
testator,  is  not  bound  to  see  to  the  appUcation  of  the  purchase-money.  Laureu:$  c,  Lucas,  6 
Bich.  Eq.  (S.  C)  217. 
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*  taike  place  when  the  lessee  is  not  then  designated,  as  is  *  828 
the  case,  in  a  general  power,  (a)  It  is  diflferent  in  conr 
veyances  operating  by  way  of  transmutation  of  possession,  as  by 
fine  or  feoffinent,  because  the  feoffees  become  seised  to  uses,  and 
are  bound  to  execute  them  without  reference  to  any  considera* 
tion.  (6) 

A  power  given  by  will  to  sell  an  estate,  is  a  common-law  au- 
thority, and  it  may  also  operate  under  the  statute  of  uses.  Lands 
may  be  devised  without  the  aid  of  the  statute  of  uses,  and,  on  the 
other  hand,  the  statute  may  operate  on  uses  created  by  will,  pri>- 
vided  a  seisin  is  raised  to  feed  the  uses  created  by  it;  and  tiie 
statute  will,  in  most  cases,  transfer  the  possession  to-  tliem.  (e?) 
The  question  has  now  become  unimportant,  and  is  matter  of  mere 
speculation,  as  Mr.  Butler,  and  after  him,  Mr.  Sugden,  equally 
admit.  A  devise  to  uses,  without  a  seisin  to  serve  the  uses,  is 
good ;  and  if  an  estate  be  devised  to  A.  for  the  benefit  of  B.,  the 
courts  will  execute  the  use  in  A.  or  B.,  as  the  testator's  intention 
shall  clearly  indicate ;  for  the  intention  controls  every  such  ques- 
tion. 

The  seisin  must  be  coextensive  with  the  estate  authorized  to  be 
created  under  the  power ;  and,  therefore,  if  a  life-estate  be  con- 
veyed to  A.,  to  such  uses  as  B.  should  appoint,  he  cannot  appoint 
any  greater  interest  than  that  conveyed  to  A.  (d)  It  is  upon  the 
same  principle  that  no  estate  can  be  limited  through  the  medium 
of  a  power  which  would  not  have  been  valid  if  inserted  in 
the  deed  creating  *the  power;  and  the  estate,  valid  by  *324 
means  of  a  power,  would  have  been  so  if  limited  by  way  of 
use  in  the  original  deed.  When  the  object  of  the  power  is  to 
create  a  perpetuity,  it  is  simply  void  ;  (a)  and  when  the  power  is 
void,  or  when  no  appointment  is  made  under  it,  the  estates 
limited  in  the  instrument  creating  the  power,  take  efiect  in  the 


(a)  Goodtitle  v.  Pettoe,  Fitzg.  299. 

(b)  Gilbert  on  Uses,  by  Sugden,  90,  91.    Sugden  on  Powers,  191. 

(c)  Sugden  on  Powers,  129-183.  Mr.  Butler  was  of  opinion,  that, uses  created  by 
will  were  executed  by  the  statute  of  wills,  and  not  by  the  statute  of  uses.  The  ques- 
tion was,  whether  a  devise  to  A.  in  fee,  to  the  use  of  B.  in  fee,  took  effect  by  virtue 
of  the  statute  of  uses,  or  the  statute  of  wills.  The  opinion  of  that  great  conveyancer, 
Mr.  Booth,  whose  opinions  are  often  cited  as  quite  oracular,  was  vibratory  on  the  ques- 
tion.   Butler's  note,  281  (III.  6),  to  Co.  Litt.  lib.  8.    Sugden  on  Powers,  180,  note. 

(d)  Gilbert  on  Uses,  127.    Sugden  on  Powers,  185. 

(a)  Duke  of  Marlborough  v.  Earl  Godolphin,  1  Sd6ii>  404. 
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same  manner  as  if  the  power  had  not  been  inserted,  (b)  While 
upon  this  subject,  it  is  proper  to  notice  the  question,  which  has 
been  greatly  discussed  in  the  English  courts,  whether  the  estates 
limited  in  de&ult  of  appointment  are  to  be  considered  as  vested 
or  contingent  during  the  continuance  of  the  power.  The  ques- 
tion was  mostly  learnedly  discussed  in  three  successive  argu- 
ments in  the  E.  B.,  in  Doe  v.  Martin^  (jc)  and  settled  upon  great 
consideration,  that  the  estates  so  limited  were  vested,  subject, 
nevertheless,  to  be  divested  by  the  execution  of  the  power.  The 
plain  reason  is,  that  there  is  no  estate  limited  under  the  power 
imtil  the  appointment  be  made.  Lord  Hardwicke  had  decided  in 
the  same  way,  on  the  same  question,  in  Cunningham  v.  Moody ^  (d) 
and  the  doctrine  is  now  definitely  settled,  and  it  applies  equally  to 
personal  estate.  Qe) 

in.  Of  the  execution  of  powers. 

(1.)   Who  may  execute. 

Every  person  capable  of  disposing  of  an  estate  actually  vested  in 
himself,  may  exercise  a  power,  or  direct  a  conveyance  of  the  land. 
The  rule  goes  farther,  and  even  allows  an  infant  to  execute  a 
power  simply  collateral,  and  that  only ;  ^  and  a  feme  covert  may 
execute  any  kind  of  power,  whether  simply  collateral,  appendant 
or  in  gross,  and  it  is  immaterial  whether  it  was  given  to 
*  325  her  while  sole  *  or  married.  The  concurrence  of  the  hus- 
band is  in  no  case  necessary,  (a) 


{h)  Sugden  on  Powers,  141. 

(c)  4  Tenn  Rep.  39. 

(d)  1  Vesej,  174. 

(e)  Sugden  on  Powers,  144. 

(a)  Sugden,  ub.  sup.  148-166.  Thompson  v.  Murray,  2  HiU  (S.  C.)  Ch.  214,  S  P. 
I  have  deemed  it  sufficient,  on  this  particular  subject,  to  refer  to  Sir  Edward  Sugden'3 
very  authoritative  work,  for  principles  that  are  clearly  settled,  without  overloading 
the  pages  with  references  to  the  adjudged  cases.  Mr.  Sugden  cites  upwards  of  fifty 
cases  to  the  point  of  the  general  competency  of  a  feme  covert,  and  the  limited  capacity 
of  an  infant,  to  execute  a  power.  He  says  he  has  anxiously  consulted  the  report  of  et^rif 
cote  referred  to  in  his  I'oiume.  I  have  examined  all  his  leading  authorities,  and  have 
found  them  as  he  stated  them.  The  work  is  admirably  digested,  and  distinguished  for 
perspicuity,  accuracy,  and  plain  good  sense. 


^  Thompson  v.  Lyon,  20  Missou.  155. 
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By  the  New  York  Revised  Statutes,  (6)  though  a  power  may 
be  vested  in  any  person  capable  in  law  of  holding,  it  cannot  be 
exercised  by  any  person  not  capable  of  aliening  lands,  except  in 
the  case  of  a  married  woman.  She  may  execute  a  power  during 
her  marriage,  by  grant  or  devise,,  according  to  the  power,  without 
tlie  concurrence  of  her  husband ;  but  she  cannot  exercise  it  during 
her  infancy.  K  she  be  entitled  to  an  estate  in  fee,  she  may  be 
authorized  by  a  power  to  dispose  of  it  during  her  marriage,  and 
create  any  estate  which  she  might  create  if  immarried.  (<?) 

(2.)   When  powers  survive. 

A  naked  authority,  witliout  interest,  given  to  several  persons, 
does  not  survive ;  and  it  was  a  rule  of  the  common  law,  that  if 
the  testator,  by  his  will,  directed  his  executors  by  name  to  sell, 
and  one  of  them  died,  the  others  could  not  sell,  because  the  words 
of  the  testator  could  not  be  satisfied,  (cf)  ^  There  are,  however, 
some  material  qualifications  to  the  rule.  The  statute  of  21  Henry 
VIII.  c.  4,  declared,  that  the  executors  who  accepted  their  trust 
might  sell,  though  one  or  more  of  the  executors  should  refuse  to 


(6)  Vol.  i.  786,  sees.  109, 110,  111.    Ibid.  vol.  i.  187,  sec.  180. 

(c)  See  suprOf  yoI.  il.  171, 172,  S.  P.  In  Jackson  r.  Edwards,  7  Paige,  886,  where 
there  was  a  conveyance  to  a  feme  covert,  to  hold  for  her  separate  use,  during  the  joint 
lives  of  herself  and  her  husband,  and  to  such  uses  as  she  should  by  deed  or  writing 
appoint,  and  in  de&ult  of  such  appointment,  then  to  herself  in  fee,  in  case  she  survived 
her  husband,  and  if  not,  and  in  de&ult  as  aforesaid,  then  to  such  uses  as  she  should  by 
will  appoint,  and  in  de&ult  thereof,  to  the  use  of  her  children,  or  issue  living  at  her 
death,  and  in  de&ult  of  such  issue,  to  her  right  heirs.  It  vxu  hdd,  that  in  de&ult  of 
appointment,  the  deed  gave  the  wife  an  absolute  estate  for  life  only,  and  a  vested 
remainder  in  fee  after  her  husband's  death,  subject  to  be  divested  in  &vor  of  children 
by  her  death  in  the  lifetime  of  her  husband ;  and  that,  under  the  New  York  Revised 
Statutes,  vol.  i.  732,  sees.  80-86,  the  power  to  dispose  of  the  contingent  remainder, 
limited  to  her  children,  was  valid,  and,  if  duly  executed,  would  convey  an  estate  fee 
to  the  ^pointee.^ 

(d)  Co.  Litt.  112,  b,  118,  a,  181,  b.  Shep.  Touch,  tit  Testament,  448,  pi.  9. 
Bro.  tit.  Devise,  pi.  31.  Dyer,  177.  Osgood  ».  Franklin,  2  Johns.  Ch.  19.  Peter  v. 
Beverly,  10  Peters,  U.  S.  638. 


^  A  power  general  or  special,  beneficial  or  in  trust,  may  be  reserved  to  a  married  woman 
by  a  marriage  settlement,  by  which  the  entire  legal  estate  is  vested  in  trustees.  Wri^t  v. 
Tallmadge,  15  N.  Y.  (1  Smith)  808. 

3  A  testatrix  empowered  a  trustee  to  sell  lands,  "  when  the  major  part  of  my  children  shall 
re<^mmend  and  advise  the  same."  The  consent  of  a  majority  of  those  living  at  the  time  the 
sale  was  made,  was  held  sufficient  to  satisfy  the  words  of  the  testator.  Sohier  v.  Williams,  1 
Curtis  C.  C.  479. 
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act.  («)  Tliis  statute  has  probably  been  generally  adopted  in 
this  country,  and  it  has  been  reenactcd  in  the  successiye 
*  826  *  revisions  of  the  statute  law  of  New  York.  The  provision 
is  continued  by  the  New  York  Revised  Statutes ;  (a)^  but 
in  other  cases  of  powers  granted  to  more  than  one  person,  it  is 
provided,  that  "where  a  power  is  vested  in  several  persons,  all 
must  unite  in  its  execution  ;  though,  if  previous  to  such  execution, 
one  or  more  of  them  should  die,  the  power  may  be  executed  by 
the  survivors  or  survivor."  (6)  The  result  of  the  English  cases 
is,  that  where  a  power  is  given  to  two  or  more  persons  by  their 
proper  names,  and  they  are  not  executors,  or  where  it  is  given  to 
them nomincUim  as  executors,  and  the  word  "  executors"  is  used  as 
a  mere  descriptio  personarumj  the  power  does  not  survive  without 
express  words ;  *  but  where  it  is  given  to  several  persons  by  their 


(«)  A  power  to  sell  land,  conferred  hj  will  upon  several  executors,  most  be  exe- 
cuted hj  all  who  proved  the  will.  Wasson  v.  King,  2  Dev.  &  Batt.  262.  But  if  one 
executor  only  acts,  his  sale  under  a  power  in  the  will  is  good.  If  the  others  do  not 
Assume  the  trust,  the  presumption  will  be,  that  thej  have  renounced  or  refused  to  join 
in  the  sale.  The  delinquents  need  not  renounce  before  the  ordinary  to  render  the  acts 
of  the  other  valid.  A  reftisal  in  pais  to  act  is  sufficient.  Perkins,  sec.  545.  Bonafaut 
V.  Greenfield,  Cro.  E.  80.  Geddy  v.  Butler,  3  Munf  846.  Wood  v.  Sparks,  1  Dev.  & 
Batt.  889.  Ross  v.  Clore,  8  Dana  (Ken.),  195.8  if  the  will  pives  no  direction  to  the 
executors  to  sell,  but  refers  the  power  to  sell  to  the  judgment  and  discretion  of  the  ex- 
ecutors, all  must  join  in  the  sale.  Moore,  61,  pi.  172.  Sir  Wm.  Grant,  in  Cole  v. 
Wade,  16  Vesey,  27,  46,  46,  47.  Walter  v.  Maunde,  19  Ibid.  424.  Clay  r.  Hart,  7 
Dana  (Ken.),  8,  9.* 

(a)  Vol.  ii.  109,  sec.  56.  See,  also,  the  Statute  Laws  of  Connecticut,  17^4,  pi.  119 ; 
and  of  1821,  p.  304.  Revised  Code  of  Hlinois,  edit.  1836,  p.  641.  Statute  of  Ken- 
tucky, 1797. 

(b)  Ibid.  vol.  i.  736,  sec.  112.  This  is  no  more  than  a  declaration  of  the  general 
rule  of  the  common  law,  tliat  all  the  persons  named  must  join  in  the  execution  of  a 
power ;  but  the  powers  referred  to  in  the  New  York  Revised  Statutes,  vol.  i.  731-735, 
relate  exclusively  to  lands. 


«  McDowell  r.  Gray,  29  Penn.  St.  211. 

4  Meakinga  r.  CromwcU,  2  Sandf.  (N.  Y.)  612.  1  Selden,  136.  It  was  held,  in  Miller  r. 
Meetch,  8  Barr,  417,  that  a  direction  to  executors  to  sell  and  di.strihutc  aiiKm^;  testator's 
children  might  be  exercised  by  a  8ur\'iving  executor,  and  that  the  siile  inij^'lit  take  plm  e  atler 
the  time  fixed  in  the  will;  it  being  in  the  nature  of  a  trust  For  an  instance  of  implied  p<»wer 
of  sale,  see  Putnam  F.  School  v,  Fisher,  80  Maine,  628.  See,  also,  Noel  r.  Harvey,  29  Misju 
(7  Gush.)  72. 

1  The  New  York  statute  is  held  to  embrace  powers  which  are  discretionarj*.  Taylor  r. 
Morris,  1  Comst.  341.     Legget  r.  Hunter,  19  N.  Y.  446. 

*  This  rule  does  not  apply  to  business  of  a  public  or  judicial  nature.  In  such  ca«»e  a  iK)wer, 
Intrusted  to  several,  may  be  executed  by  a  majority.    Chambers  v.  Perr>',  17  .Via.  72t>. 
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name  of  trust,  2^  to  my  executors  or  trustees,  or  to  several  persons 
generally,  as  to  my  sons,  it  will  survive  so  long  as  the  plural  num- 
ber remains.  (<?)  ^  K  the  executors  having  the  power  to  sell,  are 
vested  with  any  interest,  legal  or  equitable,  in  the  estate,*  or  are  ^ 
charged  with  a  trust  relative  to  the  estate,  and  depending  on  the 
power  to  sell,  in  these  cases,  also,  the  power  survives.  (<f)  *  If 
the  will  directs  the  estate  to  be  sold,  without  naming  a  donee  of 
the  power,  it  naturally,  and  by  implication,  devolves  upon  the 
executors,  provided  they  are  charged  with  the  distribution 
of  the  fund.  («)  ®    The  power  to  sell  *  cannot  be  executed    *  327 


(c)  Bro.  tit.  Devise,  pi.  50.  Perkins,  sees.  550, 551.  Jenkins,  48,  case  88.  Co.  Litt 
112,  b.  Dyer,  177,  a.  Sugden  on  Powers,  159.  If  power  be  given  by  will  to  th« 
executors,  to  sell  land,  the  power  survives,  though  tiiey  be  named  individually,  for 
the  authority  is  given  to  them  in  their  character  of  executors.  Lessee  of  Zebach  P, 
Smith,  8  Binney,  69.    Peter  v.  Beverly,  10  Peters,  U.  8.  588,  565. 

{d)  Co.  Litt  112,  b.  Hearle  v.  Greenbank,  8  Atk.  714.  Eyre  v.  Countess  of 
Shaftesbury,  2  P.  Wms.  102.  Garfoot  v.  Garfoot,  1  Ch.  Ca.  85.  Barnes's  case.  Sir 
Wm.  Jones,  852.  Cro.  C.  882.  Osgood  v.  Franklm,  2  Johns.  Ch.  20, 21.  Muldrow  t. 
Fox,  2  Dana  (Ken.),  79.  Peter  v.  Beverly,  10  Peters,  U.  S.  582,  564.  Where  the 
power  to  sell  is  coupled  with  an  interest,  or  with  an  express  trust,  it  may  survive  to 
one  alone.  Ibid.  I  apprehend  that,  by  the  statute  law  of  the  states  generally,  the 
survivor  and  survivors  of  several  executors,  with  a  devise  to  them  of  lands  to  sell,  or 
a  naked  power  to  sell,  and  also  the  acting  executor  or  executors,  when  one  or  more 
resigns  or  refuses  to  act^  or  is  superseded,  have  the  same  interest  and  power  in  and 
over  the  estate,  for  the  purpose  of  sale,  as  all  might  have  had.  Purdon's  Penn.  Dig. 
892.  Elmer's  N.  J.  Dig.  598,  599.  New  York  Revised  Statutes,  supm,  p.  826,  and 
note  c. 

(c)  Blatch  V.  Wilder,  1  Atk.  420.  Davoue  v.  Fanning,  2  Johns.  Ch.  254.  See, 
also,  1  Teates,  422;  8  Ibid.  168;  Bogert  v.  HerteU,  4  HiU  (N.  Y.),  492.  Mr.  Sugden 
(Powers,  160-165)  mentions  several  ancient  cases  to  the  same  effect  In  South  Caro- 
lina, the  executor's  authority  to  sell,  under  such  circumstances,  is  denied ;  and  the 
course  is  to  apply  to  chancery  to  give  validity  to  the  sale.  Drayton  v.  Drayton,  2 
Desaus.  250,  note.  But  a  decree  in  chancery  directing  a  person  who  has  no  power  to 
sell,  and  has  not  the  legal  estate,  to  sell  land,  will  not  vest  a  legal  estate  in  the  vendee. 
The  court,  except  in  sales  on  execution  from  that  court,  or  on  partition,  only  directs 
those  who  have  the  legal  estate,  or  who  have  a  power  to  sell,  to  join  in  the  sale. 
Ferebee  r.  Protor,  2  Dev.  &  Batt  439,  448,  449.  New  York  Revised  Statutes,  vol.  i. 
784,  sec.  101,  would  seem  to  have  changed  the  law  on  this  subject,  and  to  have  made 


•  Conover  v.  Hoffinan,  1  Boaw.  (N.  Y.)  214. 

4  By  interest,  is  not  meant  merely  a  pervonal  interest  subsisting  in  the  trustee,  but  a  power 
is  coupled  with  an  interest,  when  the  trustees  have  possession  of  the  legal  estate,  or  a  right  in 
the  subject,  over  which  the  power  is  to  be  exercised.  Gray  v.  Lyncli,  8  Gill,  408.  WUbum  v. 
Spofford,  4  Sneed  (Tenn.)  698. 

6  Williams  v.  Otey,  8  Humph.  668. 

e  Meakings  v.  Cromwell,  2  Sandf.  (N.  Y.)  612.    1  Selden,  186. 
VOL.  IV.  81 
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by  attorney,  when  personal  trust  and  confidence  are  implied, 
for  discretion  cannot  be  delegated,  (a)  ^  But  if  the  power  be 
given  to  the  donee  and  his  assigns^  it  will  pass  by  assignment,  if 
the  power  be  annexed  to  an  interest  in  the  donee ;  (6)  and  if  it 
be  limited  to  such  uses  as  A.  shall  appoint^  it  is  equivalent  to 
ownership  in  fee;  and,  in  such  cases,  the  owner  may  limit  it 
to  such  uses  as  another  shall  appoint.  (<?)     Should  the  appoint- 


it  conformable  to  the  South  Carolina  practice,  for  it  is  declared,  that  where  a  power  if 
created  by  will,  and  the  testator  has  omitted  to  designate  by  whom  the  power  is  to  be 
exercised,  its  execution  shall  devolve  on  the  Court  of  Chancery.  This  is  requiring  a 
resort  to  chancery  in  every  case  where  the  executor,  or  other  donee  of  the  power,  is 
not  expressly  named ;  or  where  the  power  of  sale  by  the  executor  is  not  impliedly  in- 
cluded in  the  power  given  by  the  will  to  the  executor  over  the  produce  of  the  sale. 

(a)  Combes's  case,  9  Co.  76,  b.  Ingram  v,  Ingram,  2  Atk.  88.  Cole  v.  Wade,  16 
Vesey,  27. 

(6)  How  ».  Whitfield,  1  Vent.  888,  889.  The  New  York  Revised  Statutes,  vol.  i. 
786,  sec.  104,  declare,  that  every  beneficial  power  shall  pass  to  the  assignees  of  the 
estate  and  eff^ts  of  the  donee  of  the  power,  under  an  assignment  in  insolvent  cases. 
In  Virginia,  if  the  executor  renounces,  the  administrator  with  the  will  annexed  may, 
under  a  statute  authority,  execute  the  power  to  sell.  Brown  v.  Armistead,  6  Rand. 
694.  It  has  been  adjudged  in  New  York,  where  there  is  no  statute  authority  in  the 
case,  that  a  power  to  the  executor  to  sell  land,  cannot,  after  his  death,  be  executed  by 
an  administrator  cum  testamento  annexo.  The  power  is  given  to  the  executor  as  a  per- 
soncd  trust.  Conklin  v.  Egerton's  Adm.  21  Wendell,  430.^  Wills  i'.  Cowper,  2  Ilamm. 
(Ohio)  124,  S.  P.  But  in  Kentucky  a  power  given  by  will  to  executors  to  sell  land, 
devolves  by  operation  of  law,  upon  an  administrator  with  the  will  annexed.  Peebles 
V.  Watts,  9  Dana,  102.  Steele  v.  Moxley,  Ibid.  139.  A  statute  of  Kentucky  of  1810, 
declares  the  rule.  This  is  the  case  by  statute  in  North  Carolina.  Revised  Statutes, 
c.  46,  sec.  84. 

(c)  Combes's  case,  9  Co.  75,  b.  If  an  estate  be  given  to  A.  for  life,  with  power  of 
disposition  by  deed  or  will,  he  may  execute  the  power  and  acquire  an  absolute  interest 


1  Devise  of  lands  and  personalty,  to  be  sold  "  at  the  discretion  of  my  executors."  Held,  a 
personal  trust;  and  one  which  did  not  descend  to  the  ropre.«»entativcs  of  the  executors.  Cham- 
bers V.  Tulane,  1  Stockt.  (N.  J.)  146.  And  see  Fontain  v.  Ravenel,  17  How.  U.  S.  3(J9;  Beck- 
man  V,  Bonsor,  28  N.  Y.  20. 

2  This  case  was  carried  to  the  Court  of  Errors,  and  affirmed,  but  on  another  pj'>""d;  and 
much  doubt  is  thrown  on  the  decision  of  the  Supreme  Court.  S.  C  25  Won<hll,  224.  Si-e 
Gilchrist  V.  Ilea,  9  Puige,  72.  In  Dominick  v.  Michael,  4  Sandf.  (N.  Y.)  374,  it  is  hiUl,  tliut 
the  administrator  witli  the  will  annexed  cannot  execute  the  power.  The  same  thing  was  lu*ld 
in  Massachusetts,  in  Greenough  r.  Welles,  10  Cush.  671.  The  New  York  statute  j>n>vi(l(*s, 
that  where  "  letters  of  administration  with  the  w^ill  annexed  shall  be  granted,  the  will  uf  tho 
deceased  shall  be  performed,  and  the  administrators  with  the  will  annexed  shall  have  the  same 
rights  and  powers,  and  l)e  subject  to  the  same  duties,  as  if  they  had  been  executors  in  such 
will."  2  R  S.  72,  sec.  22.  In  Beekman  r.  Bonsor,  23  N.  Y.  298,  it  wjis  heUl,  that  un«lcr  this 
statute  the  administrator  with  the  wiU  annexed  could  not  exercise  a  power  couiided  to  the  per- 
sonal discretion  of  the  executor. 
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ment  be  to  A.,  to  the  use  of  B.,  the  statute  would  only  execute 
•the  first  use,  and  it  would  vest  in  A.  under  the  original  seisin; 
and  the  use  to  B.  would  be  void  at  law,  though  good  in  equity  as 
a  trust,  (d) 

(8.)   Valid  execution  of  them. 

The  appointee  under  the  power  derives  his  title,  not  from  the 
person  exercising  the  power,  but  from  the  instrument  by  which 
the  power  of  appointment  was  created ;  and  it  has  been  well  ob- 
served in  the  New  York  Revised  Statutes,  («)  that  no  person  can 
take  under  an  appointment,  who  would  not  have  been 
capable  of  *  taking  under  the  instrument  by  which  the  *828 
power  was  granted.  Every  instrument  of  execution  ope- 
rates as  a  direction  of  the  use;  and  the  appointee  takes  in  the 
same  manner  as  if  the  use  had  been  limited  to  him  in  the  original 
settlement  creating  the  power.  The  use  declared  by  the  appoint- 
ment imder  the  power  is  fed  (to  use  the  mysterious  language  of 
the  conveyancers)  by  the  seisin  of  the  trustees  to  uses  in  the 
original  conveyance.  The  consequence  of  this  principle  is,  that 
the  uses  declared  in  the  execution  of  the  power  must  be  such  as 
would  have  been  good  if  limited  in  the  original  deed ;  and  if  they 
would  have  been  void  as  being  too  remote,  or  tending  to  a  per- 
petuity in  the  one  case,  they  will  be  equally  void  in  the  other,  (a)  ^ 
A  general  power  of  appointment  enables  the  party  to  appoint  the 
estate  to  any  persons  he  may  think  proper,  who  may  have  a 
capacity  to  take ;  but  a  special  power  restrains  him  to  the  specified 
objects;   and  they  equally  suspend  the  alienation  of  the  estate. 


(d)  Sugden  on  Powers,  170, 181, 182. 
•     (e)  Vol.  i.  787,  sec.  129. 

(a)  Bradham  v.  Mee,  1  Myl.  &  Keen,  82.  By  the  New  York  ReTised  Statutes, 
vol.  i.  737,  sec.  128,  the  pcrio<l  during  which  the  absolute  right  of  alienation  is  sus- 
pended, is  to  be  computed,  not  fh)m  the  date  of  the  instrument  in  execution  of  the 
power,  but  from  the  time  of  the  creation  of  the  power.  A  power  in  trust  given  to 
tenants  for  life,  to  devise  the  ultimate  fee  to  any  of  their  descendants  who  mou/  not  he 
in  existence  at  the  death  of  the  tenants  for  life,  or  to  appoint  any  other  estates  than  abso- 
lute fees,  except  in  the  single  case  of  death  during  minority  (as  see  supra,  p.  260,  New 
York  Revised  Statutes,  vol.  i.  728,  sec.  16),  is  void.  Hawley  v.  James,  New  York, 
July,  1836.    See  16  WendeU,  61. 


^  See  Rush  v,  Lewis,  21  Pemu  St  7%. 
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Whenever  the  estate  is  executed  in  the  appointee,  the  uses  before 
vested  are  divested,  and  give  place  to  the  new  uses,  under  the 
character  of  shifting  and  springing  uses ;  and  no  disposition  can 
be  made  by  the  persons  who  possess  the  legal  estate,  during  the 
time  that  the  power  hangs  over  it,  which  will  not  be  subject  to 
its  operation.  (6)  ^ 
Every  instrument  executing  a  power,  should  mention  the  estate 
or  interest  disposed  of;  and  it  is  best  to  declare  it  to  be 
*329  *made  in  exercise  of  the  power;  and  the  formalities  re- 
quired in  the  execution  of  power  must  appear  on  the  face 
of  the  instrument.  Every  well-drawn  deed  of  appointment,  says 
Mr.  Sugden,  embraces  these  points,  (a)  The  deed  for  executing 
the  power  consists  of  two  parts,  an  execution  of  the  power,  and 
a  conveyance  of  the  estate.  K  a  person  hath  a  power,  and  an 
estate  limited  in  default  of  appointment,  he  usually  first  exercises 
the  power,  and  then  conveys  his  interest.  Mr.  Booth  said,  that 
he  never  saw  a  deed  settlec}  with  good  advice,  but  which  contained 
an  appointment  by  virtue  of  the  power,-  and  a  conveyance  of  the 
estate  remaining  in  the  vendor,  or  his  trustee,  in  default  of  ap- 
pointment. (6)  And  yet  aU  this  is  useless  machinery ;  for  if  the 
power  be  subsisting  and  valid,  the  execution  of  it  would,  per  «e, 
divest  the  estate.  In  every  settlement  taking  effect  through  the 
medium  of  uses,  where  a  special  power  is  reserved  to  sell  or  devise, 
the  deed  operates,  in  the  first  place,  as  a  revocation  of  tlie  old 
uses ;  and  the  legal  estate  is  restored  to  the  original  trustees  to 
uses,  freed  and  discharged  from  the  uses  previously  declared. 
It  is,  then,  understood  to  remain  in  the  trustees  for  an  instant, 


(6)  Feame  on  Executory  Devises,  by  Powell,  note,  847-388.  Mr.  Powell  writes 
better  in  the  instructive  note  here  referred  to,  than  in  his  original  "Essay  on  the 
Learning  of  Powers ; "  and  wliich,  from  the  want  of  proper  divisions  of  the  subject, 
and  resting-places  for  the  student,  and  from  the  insertion  of  cumbersome  cases  at  large, 
was  always  a  very  repulsive  work,  and  provokingly  tedious  and  obscure. 

(a)  Sugden  on  Powers,  185. 

(6)  Ibid.  190,  note. 


2  A  widow,  having  a  life-estate,  with  power  of  appointment  in  favor  of  her  diildren,  made 
a  bequest  in  her  will,  to  the  separate  use  of  a  married  daughter.  Held,  a  valid  execution  of 
th«  power.  Friend  tJ.  Oliver,  27  Ala.  632.  A  testator  devised  land  to  his  '*  dearly  beloved 
wife,  to  dispose  of  at  her  death  to  any  person  she  may  think  best  to  live  with  and  take  oare  of 
her.**  Held,  this  was  a  power  well  executed  by  deed  during  the  wite's  lifetime.  Christy  r. 
Polliam,  17  111.  59.    Dixon  v  McCue,  14  (iratt.  (Vo.)  640. 
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ready  to  feed  the  new  uses  limited  under  the  power.  The  donee 
of  the  power  wants  no  estate  to  appoint  or  transfer  previous  to 
the  time  that  he  exercises  the  power.  Whether  he  be  the  trustee 
of  the  legal  estate,  or  a  third  person  be  the  trustee,  is  immaterial. 
An  estate  arises  in  the  trustee  on  the  reyocation  of  the  former 
uses,  by  means  of  the  magical  transmutation  of  possession  which 
the  statute  of  uses  produces.  To  explain  this  more  fully,  a  con- 
veyance to  A.  in  fee  passes  the  legal  seisin,  and  if  the  use  be 
declared  in  his  favor,  he  continues  seised.  But  the  use  may  be 
declared  partly  in  favor  of  A.,  and  partly  in  favor  of  B.,  or  it  may 
be  varied  in  any  other  manner.  In  every  such  case  the  use  is 
executed  by  the  statute,  imless  it  be  repugnant  to  some 
*  use  previously  declared,  and  amounts  to  a  use  upon  a  use.  *  830 
If  there  be  a  vacancy  in  the  ownership  imder  the  declaration 
of  uses,  as  in  a  conveyance  by  A.  to  B.  in  fee,  to  the  use  of  the 
heirs  of  A.,  the  use  results  to  A.  for  life,  and  is  executed  by  the 
statute.  In  short,  to  render  the  title  complete,  there  must  be  an 
estate*  of  freehold  or  inheritance  to  supply  the  seisin  to  uses,  and 
there  must  be  a  person  capable  of  taking  the  use,  and  the  use 
must  be  declared  and  warranted  by  the  rules  of  law.  (a)  Should 
a  fine  be  levied  without  a  deed  to  declare  the  uses,  it  would  de- 
stroy all  the  powers ;  but  a  deed  to  declare,  or  lead  uses,  controls 
the  fine.  It  is  a  part  of  the  same  estate,  and  the  fine  becomes 
subservient  to  it.  (6) 

(4.)  Execvtion  of  powers  strictly  construed. 

When  a  mode  in  which  a  power  is  to  be  executed  is  not  defined, 
it  may  be  executed  by  deed  or  will,  or  simply  by  writing.^  It  is 
nothing  more  than  declaring  the  use  upon  an  estate  already  legally 
created  to  serve  it ;  and  whatever  instrument  be  adopted,  it  ope- 
rates as  a  declaration  of  use,  or,  in  other  words,  of  an  appointment 
of  the  estate  under  the  power.     But  it  is  the  plain  and  settled  rule, 


(a)  Feame  on  Executorj  Deyises,  by  Powell,  note,  879-887.    Preston  on  Abetiucts, 
Tol.  ii.  237-243. 

(6)  Tyrrell  v.  Marsh,  8  Bing.  81. 


1  A  power  to  sell,  without  particular  directions  for  its  execution,  may  be  executed  by  a  parol 
sale ;  and  such  sale  by  two  of  three  executors,  subsequently  ratified  by  a  third,  is  valid.  SU- 
Terthom  v.  McRinster,  12  Penn.  St.  (2  Jones)  67. 

81* 
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ttat  the  condidoos  annexed  to  die  exercise  of  die  power  most  be 
stricdy  complied  widu  howerer  onessential  diey  might  have  been, 
if  no  such  precise  directions  had  been  giTen.'  Thej  are  incapable 
of  admitting  anj  equivalent  or  snb^titation :  for  the  person  who 
creates  the  power  has  the  ondoabted  right  to  create  what  checks 
he  {leases  to  impose,  to  goard  against  a  tendenev  to  abuse.  The 
coorts  have  been  nniformlv  and  severelv  exact  on  this 
•3S1    point.  (<!;)    If  *a  deed  be  expressly  required,  the  power 


(e)  HkwkiiH  r.  Kempy  3  Eut,  410.    Doe  r.  Podi,  2  Mmal«  k  Selw.  576.    Wright 
r.  Bulov,  3  niid.  512.    Wright  r.  Wakedxd,  17  Voer.  451.    4  TaonL  '21%  S.  C. 
Allen  r.  Bndsittw,  1  Corteis,  lia    The  gremt  leadmg  cue  of  Wright  r.  Wakeford 
WW  Tery  nracfa  critioMd  and  oondemiied  bj  a  inaiocitf  of  the  court  in  the  House 
of  Lofds,  m  die  case  of  Bindett  r.  Spilsborj  (6  Hann.  4  Gr.  3!^f.    In  thu  caae  of 
Wright  V.  Wakeford,  die  execntioo  of  the  power  wmm  reqaiivil  to  be  bv  an  instni- 
ncnt  tigmed,  fcaled,  and  defirered.    It  was  m  &ct  done  so,  bat  the  execution  did  not 
WKf  SO  m  terms,  bat  onlj  that  it  was  sealed  and  deifrered,  and  a  majorirr  of  the  Court 
of  C.  B.  adjudged  that  die  power  was  not  well  executed.    The  case  of  Burdett  r. 
Spflsburj  is  Terr  distinguished  b^tfie  learning  and  abilitj  with  which  it  was  discussed 
in  die  opinions  of  all  die  judges  of  Westminster  before  the  House  of  Lords.    The 
questioo  was,  whether  a  power  of  appomtment;  mntaJned  in  a  marriage  settlement, 
dulj  executed  bj  a  will  required  to  be  "  signed,  sealed,  and  delivered  in  the  pres- 
old and  offcitaf  bj  three  or  more  credible  witnesses."    The  will  was  signed, 
scaled,  and  published  in  the  presence  of  three  witnesses,  and  was  attested  hx  them  by 
writing  their  names  under  the  word  leitwss*    It  was  contenJei  by  the  jad^?  on  one 
side,  that  the  will  was  not  duly  atteste^l  acconllng  to  the  power,  f .'r  it  did  not  say 
expreuly  that  the  will  was  tifpy^,  s^aUd.  cuni  p^ii-^i.<yed  by  the  ttritarrlx  in  tlie  pre*enc-e 
of  the  witne«j»e^,  and  so  by  them  attesterl.     On  the  other  side  it  was  hel  1.  by  a  laj^e 
majority  of  the  judges,  that  the  execution  ma*  sufficient,  f-r  all  that  was  re^quisite  was 
implied  in  the  general  attestation,  in  reference  to  the  instrument  it-^i-If.     The  question 
ceiues  to  be  important,  and  nerer  can  again  revire  under  the  st;iru!e  law  or  England 
and  New  York,  but  the  discu&»ion  forms  a  very  interesting  item  in  the  hL?t'>!y  of  the 
ailministration  of  English  jurisprudence,  by  the  display  of  the  o:\u:i.»n.  ni'>ieration, 
and  discretion  with  which,  on  the  one  hand,  the  stability  of  e?taMi<he  I  rules  «^f  pp:>i>erty 
and  of  construction  is  revered  and  regarded ;  and  on  the  other  hand  the  spirit  oi 
justice  and  gtxid  sense  which  will  surmount  obstacles  that  impede  the  investigation 
of  truth.     Sug'len  on  Powers.  205.  206,  22i).  229.  23«),  2o2-2o2.     The  case  of  Doe  r. 
Smith,  first  decided  in  the  K.  B.,  then  reversed  in  the  Exchequer  Chanitior.  and  then 


*  In  Missouri  it  has  been  said,  that  where  there  is  a  power  of  iii*p<><al  with  a  n;rht  to  t'ni«-»v 
the  money  arising  trom  its  exercise  united  in  the  Sam*"  ptfi>on.  tht*  |-»wt»r  n^'vl  nvt  be  strictly 
paraoed  Non;um  c.  D*<Ench,  17  Miss^m.  9b.  A  power  to  apjx'int  durinj  lirl-  by  a  writtt-n 
infttrument  with  two  witne?»ses,  has  been  held  well  executed.  al:h<iUi;h  attested  bv  three  wit- 
BeMes.    4  I>rewrv.  363. 

^  •  Where  the  pr^wer  was  to  be  executed  by  a  writing,  unri^r  the  kin>i  '^r,  /  .«r  i}  of  the  donee, 
and  was  to  be  ntUM^d  by  three  crtthhU  uritrussft,  and  the  deed  recit»il  that  thr  panies  h-jd  ut 
their  honds  nn/l  «^/r/j,  if c,  and  the  witne«se!»  attested  that  it  was  tK-iUd  aitd  Jr  (V.\  /  td^  the  power 
was  held  well  executed.    Ladd  r.  Ladd,  8  Ilow.  IT.  S.  10. 
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cannot  be  executed  by  a  will ;  (a)  ^  and  if  the  power  is  to  be 
executed  by  will,  it  cannot  be  executed  by  any  act  to  take  effect 
in  the  lifetime  of  the  donee  of  the  power.  (6)  As  a  general  rule, 
a  power  to  sell  and  convey  does  not  confer  a  power  to  mort- 
gage. ((?)  ^  A  power  to  sell  for  a  specified  sum  means  a  cash  sale, 
and  not  for  approved  notes.  (<f)  When  there  are  several  modes  of 
executing  a  power,  and  no  directions  are  given,  the  donee  may 
select  his  mode  ;  and  the  courts  seldom  require  any  formalities  in 
the  execution  of  the  power,  beyond  those  required  by  the  strict 
letter  of  the  power.  It  may,  in  such  a  case,  be  executed  by  a  will, 
without  the  solemnities  required  by  the  statute  of  frauds,  (e) 

The  excessive  and  scrupulous  strictness  required  as  to  the  forms 
prescribed  in  the  execution  of  powers,  particularly  with  respect  to 
the  attestation  of  instruments  of  appointment  and  revocation, 
called  for  relief  by  act  of  parliament ;  and  the  statute  of  54  Geo. 
lU.,  in  1814,  was  passed  merely  as  to  retrospective  cases,  and  it 


the  last  judgment  reyened  in  the  House  of  Lords,  gave  rise  to  immense  discussion, 
on  the  simple  question,  whether  a  lease,  providing  that  if  the  rent  should  be  unpaid 
by  the  space  o/Jifteen  days  beyond  the  time  of  payment,  and  there  should  be  no  sufficient 
distress  on  the  premises,  then  a  reentry,  &c.,  was  a  due  execution  of  a  power  to  lease, 
so  as  there  be  contained  in  every  lease  a  power  of  ree'ntry  for  non-payment  of  rent.  The 
judges  were  very  much  divided  in  opinion  as  to  the  validity  of  the  objection  to  the 
execution  of  the  power.  It  was  admitted  to  be  one  strictissimi  juris;  and  the  opinion 
finally  prevailed,  that  the  power  of  reentry,  under  those  two  conditions,  was  a  due  execu- 
tion  of  the  power.  It  was  deemed  a  reasonable  construction  and  inference  of  the 
intention,  which  must  have  referred  to  a  reasonable  power  of  reentry.  1  Brod.  & 
Bing.  97.    2  Ibid.  478. 

(a)  Woodward  v.  Halsey,  MS.  cited  in  Sugden,  206.  Earl  of  Darlington  v.  Pulte- 
ney,  Cowp.  260. 

(6)  Whaley  v.  Drummond,  MS.  cited  in  Sugden,  209.    Ibid.  209-220. 

(c)  Sugden  on  Powers,  538,  6th  London  edit.  2  Chance  on  Powers,  888.  Bloomer 
V.  Waldron,  3  HiU,  866,  867. 

{d)  Ives  V,  Davenport,  8  Hill,  878. 

(c)   Sugden  on  Powers,  201. 


1  A  testator  bequeathed  certain  property  to  A.  for  life,  remainder  to  such  persons  as  A. 
should,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing,  to  be  by  her  signed, 
sealed,  and  delivered  in  the  presence  of  and  attested  by  two  or  more  witnesses,  appoint  A. 
made  a  will,  dated  after  the  operation  of  the  Wills  Act.  Held,  that  the  will  was  an  execution 
of  the  power.    Turner  v.  Turner,  18  Eng.  L.  &  Eq.  204. 

a  Albany  Fire  Ins.  Co.  v.  Bay,  4  Comst.  9.  But  a  mortgage  under  a  power  to  sell  may  be 
valid,  if  the  mortgage  by  and  the  conve3rance  to  the  trustee  may  be  regarded  as  parts  of  oae 
entire  tranMiction.    Coutant  t>.  Sorvoss,  8  Barb.  (N.  Y.)  128. 

A  power  conferred  on  trustees  to  increase  an  annuity,  has  been  held  not  to  imply  an  author- 
ity to  diminish  it  to  its  original  standard.    Mason  v.  Mason,  4  Sandf.  Ch.  628. 
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left  the  rule  for  tlie  future  as  uncertain  as  ever.  The  subsequent 
English  statutes  of  7  Wm.  IV.  and  1  Vict.  c.  26,  have  gone  to  a 
liberal  extent  in  respect  to  forrm  of  attestation  in  the  execution  of 
appointments  by  will,  in  imitation  of  the  New  York  Statutes. 
The  New  York  Revised  Statutes  have  made  some  very  valuable 
amendments  to  the  law  respecting  the  execution  of  powers ;   and 

while  many  of  the  provisions  are  merely  declaratory  of  the 
*  882    existing  law,  there  are  others  *  which  have  rescued  this  part 

of  the  law  from  much  obscurity  and  uncertainty.  No 
power  can  be  executed  except  by  some  instrument  in  writing, 
which  would  be  sufficient  in  law  to  pass  the  estate  or  interest 
intended  to  pass  under  the  power,  if  the  person  executing  the 
power  were  the  actual  owner ;  and  every  instrument,  except  a  will, 
in  execution  of  a  power,  and  although  the  power  may  be  a  power 
of  revocation  only,  shall  be  deemed  a  conveyance  within,  and 
subject  to,  the  provisions  of  that  part  of  the  revised  statutes  rela- 
tive to  the  proof  and  recording  of  conveyances,  (a)  The  rule  of 
law,  before  the  statute,  was  the  same  on  this  point ;  and  the  same 
technical  expressions  are  requisite,  and  the  same  construction  was 
put  upon  deeds  of  appointment,  as  in  feoffments  and  gifts  at 
common  law.  (6)  So,  if  the  power  to  dispose  of  lands  be  confined 
to  a  disposition  by  de^^se  or  will,  the  instrument  of  execution, 
under  the  New  York  Revised  Statutes,  must  be  a  will  duly  exe- 
cuted according  to  the  provisions  relative  to  the  execution  and 
proof  of  wills  of  real  property.  And  where  a  power  is  confined 
to  a  disposition  by  grant,  it  cannot  be  executed  by  ^\dll,  although 
the  disposition  be  not  intended  to  take  effect  until  after  the  death 
of  the  party  executing  the  power.  Again,  where  the  grantor  of 
the  power  shall  have  directed  or  authorized  it  to  be  executed  by 
an  instrument  not  sufficient  in  law  to  pass  the  estate,  the  power 
shall  not  be  void,  but  its  execution  shall  be  governed  by  the  rules 
previously  prescribed  in  tlie  article,  (c)     And  if  tlie  grantor  sliall 


(a)  New  York  Revised  Statutes,  vol.  i.  736,  736,  sees.  113,  114. 

(6)  Tapner  v.  Merlott,  WiUes,  177.    Lord  Kenyon,  8  Term  Rep.  7G5. 

(c)  This,  I  presume,  is  referring  it  to  the  courts  to  cause  the  power  to  be  executed 
according  to  the  general  intention,  by  an  instrument  competent  for  the  purpose.  In 
England,  by  the  statute  of  1  Victoria,  ch.  26,  all  appointments  by  will  in  execution  of 
a  power,  must  be  executed  with  the  formalities  required  in  the  execution  of  wills,  and 
no  other  formalities  are  requisite.  The  statutes  of  7  William  IV.  and  1  Victoria, 
declare  that  no  fonn  of  attestation  shall  be  necessary  to  render  valid  an  appointment  hy 
will,  even  though  the  donor  of  the  power  may  have  expressly  required  it. 
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have  directed  any  formalities  to  be  observed  in  the  execution  of 
the  power,  in  addition  to  those  which  would  be  suiBScient  by  law 
to  pass  the  estate,  the  observance  of  such  additional  formali- 
ties shall  not  be  necessary  to  a  valid  *  execution  of  the    *883 
power,  (a) 

K  the  conditions  annexed  to  a  power  be  merely  nominal,  and 
evince  no  intention  of  actual  benefit  to  the  party  to  whom  or  in 
whose  favor  they  are  to  be  performed,  they  may  be  wholly  disre- 
garded in  the  execution  of  the  power.  In  all  other  respeeU  the 
intention  of  the  grantor  of  a  power  as  to  the  mode,  time,  and  con« 
ditions  of  its  execution,  must  be  observed,  subject  to  the  power  of 
the  Court  of  Chancery  to  supply  defective  executions.^  When  the 
consent  of  a  third  person  to  the  execution  of  a  power  is  requisite, 
the  consent  shall  be  expressed  in  the  instrument  by  which  the 
power  is  executed,  or  shall  be  certified  in  writing  thereon.  (()  ^ 


(a)  This  proYision  sweeps  away  a  rast  mass  of  English  cases,  requiring  the  exact 
performance  of  prescribed  formalities.  It  gives  great  simplicity  to  the  execution  of 
powers,  but  it  essentiallj  abridges  the  right  of  the  donor  to  impose  his  own  terms 
upon  the  disposition  of  his  own  property.  The  English  real  property  commissioners, 
in  their  report,  in  April,  1888,  recommended  a  provision  that  wills,  nuide  in  execution 
of  a  power,  should  be  executed  in  the  same  manner  as  other  wills,  and  that  the  direc- 
tion of  any  additional  formalities,  with  respect  to  the  mode  of  execution,  should  be 
invalid.  The  statute  of  1  Victoria,  ch.  2,  sec.  27,  is  to  this  effect,  and  declares,  that  a 
general  devise  of  real  and  personal  estate  shall  operate  as  an  execution  of  a  power  of 
the  testator  over  the  same,  unless  a  contrary  intention  should  appear  in  the  will. 

By  Act  of  New  York,  May  9th,  1885,  c.  264,  sales  by  execution  under  a  power  in 
a  will,  may  be  (unless  otherwise  directed  by  the  will,  and  except  in  the  city  of  New 
York)  public  or  private,  and  on  such  terms  as  the  executors  sliall  deem  best.  Such 
sales  of  lands  in  the  city  of  Now  York  are  to  be  by  auction,  on  six  weeks'  notice,  as 
in  the  case  of  sales  by  order  of  the  surrogate,  under  the  New  York  Revised  Statutes, 
vol.  ii.  104.  The  regulation  requiring  sales  in  the  city  and  county  of  New  York  to  be 
by  auction,  does  not  apply,  when  the  will  gives  other  and  specific  directions,  as  when 
it  authorizes  a  private  sale  at  the  discretion  of  tlie  executor.  The  statute  is  not  clearly 
expressed,  but  the  true  construction,  I  apprehend  to  be,  that  the  direction  for  the  city 
of  New  York  applies,  "  unless  otherwise  directed  in  the  will ; "  and  it  is  not  to  be  sup- 
posed that  the  statute  meant  to  compel  all  sales  by  executors  under  a  power  to  be  in 
the  city  of  New  York,  by  auction,  though  the  will  should  give  other  directions. 

(6)  It  was  adjudged  in  4  Elizabeth,  that  if  the  testator  by  will  directs  that  after  the 


1  AUen  r.  De  Witt,  3  ComBt.  276.  When  it  appears  that  the  testator,  in  conferring  a  power 
on  trro  or  more,  intonde<l  to  place  special  confidence  in  the  combined  judgment  of  all,  the  con- 
carrence  of  all  is  requisite  to  a  valid  exercise  of  the  power.  Bartlett  v.  Sutherland,  24  Missou. 
W6.    See,  also,  Barber  t>.  Cary,  1  Keman  (N.  Y.),  897. 

2  Where  a  devise  in  trust  for  a  niece  gave  discretionary  powers  to  the  trustees,  on  her  attain- 
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In  the  first  case,  the  instrument  of  execution,  in  the  second,  tlie 
certificate  shall  be  signed  by  the  party  whose  consent  is  required, 
and  be  duly  proved  or  acknowledged.  When  the  instrument  con- 
veys an  estate,  or  creates  a  charge,  which  the  grantee  of  the  power 
would  have  no  right  to  convey  or  create,  unless  by  virtue  of  the 
power,  it  shall  be  deemed  a  valid  execution  of  the  power,  although 
the  power  be  not  cited  or  referred  to.  Lands  embraced  in  a  power 
to  devise,  shall  pass  by  a  will  purporting  to  convey  all  the  real 
estate  of  the  testator,  imless  a  contrary  intent  appears  expressly 
or  by  necessary  implication,  (c) 
It  is   the   general   rule,  that   a   power   cannot  be    exercised 

before  the  time  in  which  it  was  the  intention  of  the  gran- 
•  884    tor  *  of  the  power  that  it  should  be  exercised.^    This  was 

a  principle  assumed  by  Lord  Coke ;  (a)  and  in  Coxe  v. 
Day,  (h)  it  was  adjudged,  that  where  a  power  of  leasing  was  given 
to  B.,  to  be  exercised  after  the  death  of  A.,  it  could  not  be  exer- 
cised during  the  life  of  A.  Another  rule  is,  that  powers  of  revoca- 
tion, and  appointment  and  sale,  need  not  be  executed  to  the  full 
extent  of  them  at  once ;  they  may  be  exercised  at  different  times 


death  of  his  Bon,  his  executors  should  sell  his  land  by  the  advice  of  A.  and  B.,  and  A. 
dieth  in  the  lifie  of  the  son,  a  sale  afterwards  by  the  executors  would  not  be  good,  for 
the  assent  of  A.  as  well  as  of  B.  was  essential.  Lee's  case,  Cro.  Eliz.  20.  1  Leon, 
280.     2  Ibid.  106.    Dyer,  219,  pi.  8,  S.  P. 

(c)  New  York  Revised  Statutes,  vol.  i.  735,  786,  737,  sees.  113-116,  118,  119,  120- 
124, 126.  This  last  paragraph  is  a  declaratory  provision  ;  for  it  was  already  the  settled 
rule  in  New  York,  that  trust  estates  pass  by  the  usual  general  words  in  a  will  passing 
other  estates,  unless  there  be  circumstances  in  the  case  to  authorize  the  inference  of  a 
different  intention  in  the  testator.    Jackson  v.  De  Lancey,  13  Jolins.  537. 

(a)  Co.  Litt.  118,  a. 

(6)  13  East,  118.  By  the  New  York  Revised  Statutes,  vol.  ii.  134,  sec.  6,  if  a  con- 
veyance be  made  under  a  power  of  revocation,  before  the  time  appointed,  it  becomes 
valid  from  the  time  the  power  of  revocation  vests. 


ing  the  age  of  twenty-one,  or  marrying,  to  settle  the  whole  or  a  part  on  her  and  her  children, 
with  remainder  absolutely  to  her  mother,  in  default  of  children,  and  the  niece  attained  twenty- 
one  without  marrying,  and  died  before  any  settlement  had  been  made  under  tlie  power,  it  was 
held,  that  the  power  could  not  then  be  exercised,  and  that  her  heir  took  the  whole  of  the  real 
estate.     Lancashire  r.  Lancashire,  2  Phillips,  657. 

1  Where  a  testator  directed  his  executors  to  sell  certain  of  his  property  immediately  after 
his  deatli,  upon  a  credit  of  twelve  months,  and  the  executors  sold  upon  a  credit  of  six  months, 
held,  not  such  a  departure  from  the  terms  of  tlie  power  to  sell  as  to  authorize  the  chancellor  u> 
set  aside  the  sale.    Richardson  r.  Uayden,  18  B.  Mon.  (Ken.)  242. 
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over  different  ports  of  the  estate,  or  over  the  whole  estate,  if  not 
to  the  whole  extent  of  the  power,  (e)  Nor  does  an  appointment 
by  way  of  mortgage  exhaust  a  power  of  revocation,  for  it  is  only  a 
reyocation  pro  tanto.  (d) 

(6.)  Power  need  not  be  referred  to. 

The  power  may  be  executed  without  reciting  it,  or  even  refer- 
ring to  it,  provided  the  act  shows  that  the  donee  had  in  view  the 
subject  of  the  power.  («)  *  In  the  case  of  wills,  it  has  been  repeat- 
edly declared,  and  is  now  the  settled  rule,  that  in  respect  to  the 
execution  of  a  power,  there  must  be  a  reference  to  the  subject  of 
it,  or  to  the  power  itself;  unless  it  be  in  a  case  in  which  the  will 
would  be  inoperative,  without  the  aid  of  the  power,  and  the  inten- 
tion to  execute  the  power  became  clear  and  manifest.  The  gen- 
eral rule  of  construction,  both  as  to  deeds  and  wills,  is,  that  if 
there  be  an  interest  and  a  power  existing  together  in  the  same  per- 
son, over  the  same  subject,  and  an  act  be  done  without  a  particular 
reference  to  the  power,  it  will  be  applied  to  the  interest,  and  not 
to  the  power .^  If  there  be  any  legal  interest  on  which  the 
deed  can  attach,  it  will  not  *  execute  a  power.  If  an  act  *  885 
will  work  two  ways,  the  one  by  an  interest  and  the  other  by 
a  power,  and  the  act  be  indifferent,  the  law  will  attribute  it  to  the 
interest  and  not  to  the  authority,  for  fictio  cedit  veritati.  (a)  In 
Shane  v.  Cadogan  (6)  it  was  declared  by  the  master  of  the  rolls, 
after  a  full  discussion,  to  be  settled,  that  a  general  disposition  by 
will  would  not  include  property  over  which  the  party  had  only  a 
power,  unless  an  intention  to  execute  the  power  could  be  in- 


(c)  Digges's  case,  1  Co.  178.  Soape  v.  Turton,  Cro.  C.  472.  Bovey  v.  Smith,  1 
Vera.  84.    Co.  Litt.  118,  a. 

(d)  Perkins  v.  Walker,  1  Vera.  97. 

(e)  Ex  parte  Caswall,  1  Atk.  569.  New»  York  Revised  Statutes,  toI.  ii.  184,  sec.  4, 
to  the  same  point    Hmiloke  v.  Gell,  1  Russ.  &  M7I.  616. 

(a)  Sir  Edward  acre's  case,  6  Co.  17,  b.  Holt  C.  J.,  Parker  v.  Kett,  12  Mod.  469. 
Hobart  C.  J.,  in  the  Commendam  case,  Hob.  169, 160.  Andrews  v.  Emmot,  2  Bro. 
C.  C.  297.  Standen  v.  Standen,  2  Vesey,  689.  Langham  v.  Nenny,  8  Ibid.  467. 
Nannock  v.  Horton,  7  Ibid.  891. 

(6)  Cited  in  Sugden  on  Powers,  282. 


2  Coryell  v.  Danton,  7  Barr,  680.    Beilly  «.  ChonqiiAtte,  18  Missou.  220. 
>  Jones  9.  Wood,  16  Penn.  St  (4  Harris)  26. 
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ferred.  A  will  need  not  contain  express  evidence  of  an  intention 
to  execute  a  power.  K  the  will  be  made  without  any  reference 
to  the  power,  it  operates  as  an  appointment  under  the  power,  pro- 
Tided  it  cannot  have  operation  without  the  power.  The  intent 
must  be  so  clear  that  no  other  reasonable  intent  can  be  imputed  to 
the  will ;  and  if  the  will  does  not  refer  te  a  power,  or  the  subject 
of  it,  and  if  the  words  of  the  will  may  be  satisfied  without  sup- 
posing an  intention  to  execute  the  power,  then,  unless  the  intent 
to  execute  the  power  be  clearly  expressed,  it  is  no  execution 
of  it.  ((?) 
In  construing  the  instrument,  in  cases  where  the  party  has 

a  power,  and  also  an  interest,  the  intention  is  the  great 
*  886    *  object  of  inquiry ;  and  the  instrument  is  construed  to  be 

either  an  appointment  or  a  release;  that  is,  either  as  an 
appointment  of  a  use  in  execution  of  a  power,  or  a  conveyance  of 
the  interest,  as  will  best  effect  the  predominant  intention  of  the 
party.(a)  ^  It  may,  indeed,  operate  as  an  appointment,  and  also 
as  a  conveyance,  if  it  be  so  intended,  though  the  usual  practice  is 
to  keep  these  two  purposes  clearly  distinct,  (i) 


(c)  Bennett  v.  Aburrow,  8  "Veaey,  609.  Bradlsh  v.  Gibbs,  8  Johns.  Ch.  551.  Blagge 
V.  Miles,  1  Story  C.  C.  426,  446.  In  this  last  case  the  English  autliorities  are  largely 
cited  and  discussed.  Walker  v.  Mackie,  4  Russ.  76.  Lovell  v.  Kuight,  3  Sim.  275. 
Lempriere  v.  Valpy,  6  Sim.  108.  Davies  v.  Williams,  8  Neville  &  Mann.  821.  Doe  v. 
Koake,  2  Bing.  497.  6  Bam.  &  Cress.  720,  S.  C.  on  error.  In  this  last  case,  I>ord  Ch.  J. 
Best  reviewed  all  the  cases,  from  the  great  leading  authority  of  Sir  Edward  Clore'g 
case,  down  to  the  time  of  the  decision ;  and  he  deduces  the  abcfve  conclusions  with 
irresistible  force.  The  judgment  of  the  C.  B.  was  reversed  in  the  K.  B.,  on  the  ques- 
tion of  feet  whether  the  intention  was  manifest.  The  princij)les  of  law  were  equally 
recognized  in  each  court.  This  last  case  was  carried  up  by  writ  of  error  to  the  House 
of  Lords,  and  the  judgment  of  the  K.  B.  was  affirmed,  and  tlie  principles  stated  in  the 
text  settled.    Koake  v.  Denn,  1  Dow  &  Clarke,  437. 

(a)  Cox  V.  Chamberlain,  4  Vesey,  631.    Roach  v.  Wadham,  6  East,  289. 

(6)  Sugden,  801.    ^ 


1  A  person  having  an  interest  in  real  estate,  conveyed  it  to  trusteo*,  to  such  uses  after  his 
decease  as  he,  by  his  last  will,  should  direct  and  appoint.  AfterwarrlM  he  made  a  ^ill  (k>vi>ing 
said  interest  and  the  income  to  certain  trustees  for  certain  uses,  and  gave  all  the  residue  of  his 
estate  to  his  executors  in  trust  for  other  purposes.  Subsequently  he  executed  a  c(Kiiril  by 
which  he  revoked  the  devise  of  said  interest,  and  the  income  tliereof,  and  confinned  his  will, 
exeept  so  far  as  it  was  revoked  by  the  codicil.  Held,  that  the  testator  had  an  estate  in  the 
premises  as  well  as  a  power  to  appoint;  that  the  will  was  an  election  to  devise  as  owner  and 
not  to  appoint,  that  the  residuary  clause  carried  the  estate,  and  that  the  republication  of  hia 
will  showed  such  to  be  his  intention.    Birdsall  v.  Richards,  18  Pemi.  St  (6  Harris)  256. 
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(6.)  Powers  of  revocation. 

In  a  deed  executing  a  power,  a  power  of  reyocation  and  new 
appointment  may  be  reserved,  though  the  deed  creating  the  power 
does  not  authorize  it ;  and  such  powers  may  be  reserved  t4>tie9  quo- 
ties.  A  power  to  be  executed  by  will^  is  always  revocable  by  a 
subsequent  will ;  for  it  is  in  the  nature  of  a  will  to  be  ambulatory 
until  the  testator's  death,  (c)  But  though  the  original  power  ex- 
pressly authorizes  the  donee  to  appoint,  and  revoke  his  appointment 
from  time  to  time,  yet,  if  the  power  be  executed  by  deed^  it  is  held 
that  there  must  be  a  power  of  revocation  reserved  in  the  deed,  or 
the  appointment  cannot  be  revoked.  On  every  execution  of  the 
power,  a  new  power  of  revocation  must  be  reserved ;  and  a  mere 
power  of  revocation  in  a  deed  executing  the  power,  will  not  author- 
ize a  limitation  of  new  uses,  ((f)  ^  The  rule  arose  from  an  anxiety 
to  restrain  the  reservation  of  such  powers  of  revocation,  and,  per^ 
haps,  from  a  desire  to  assimilate  powers  to  conditions  at  common 
law ;  and  we  are  disposed  to  agree  with  Mr.  Sugden,  that  there  is 
no  good  reason  why  a  general  power  of  revocation  in  the  original 
deed  creating  the  power,  should  not  embrace  all  future  execution, 
since  it  is  allowed  to  be  affected  repeatedly  by  new  powers  of 
revocation,  and  since  *  a  power  of  revocation  in  the  original  *  887 
settlement  is  tantamoimt  to  a  power,  not  only  of  revocation, 
but  of  limitation  of  new  uses  ;  for  he  that  has  a  power  to  revoke,  has 
a  power  to  limit,  (a)  ^  The  New  York  Revised  Statutes  (6)  have 
given  due  stability  to  powers  that  are  beneficial,  or  in  trust, 
by  declaring  that  they  are  irrevocable,  unless  an  authority  to  re^ 
voke  them  be  granted  or  reserved  in  the  instrument  creating  the 
power.    It  is  further  declared,  (c)  that  where  the  grantor  in  any 


(c)  Sugden,  821. 

\d)  Ward  v.  Lenthal,  1  Sid.  348.  Hatcher  v.  CurtiB,  2  Freem.  61.  Hele  o.  Bond, 
Free,  in  Ch.  474.    Sngden  on  Powers.  App.  No.  2,  S.  C. 

(a)  Anon.  1  Ch.  Cas.  241.  Colston  v.  Gardner,  2  Ibid.  46.  It  may  be  doubted 
whether  the  case  of  Ward  v.  Lenthal,  mentioned  in  the  preceding  note,  be  sufficient 
to  warrant  the  doctrine,  that  a  power  of  revocation  in  a  deed  executing  a  power,  will 
not  authorize  the  limitation  of  new  uses. 

(6)  Vol.  i.  786,  sec.  108. 

(c)  Ibid.  vol.  i.  788,  sec.  86. 


1  Evans  v.  Sannders,  17  Eng.  L.  &  Eq.  814. 

1  See,  as  to  appointment  and  revocation,  Evans  «.  Saunders,  81  Eng.  L.  &  Eq.  866 ;  Jebb 
ff.  Tugwell,  85  Eng.  L.  &  Eq.  420. 

VOL.  IT.  82 
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oonreyance  shall  reserve  to  himself  for  his  own  benefit  an  absolute 
power  of  revocation,  he  shall  be  deemed  the  absolute  owner  of  the 
estate,  so  &r  as  the  rig}its  of  creditors  and  purchasers  are  con- 
cerned. Under  the  check  of  this  wise  provision,  preventing  these 
latent  and  potent  ciqpacities  from  being  made  instruments  of  fraud, 
the  statute  very  safely  allows  (d)  the  grantor,  in  any  conveyance, 
to  reserve  to  himself  any  power,  beneficial  or  in  trust,  which  he 
jpif^i  lawfully  grant  to  another. 

(7.)  JBelatei  iaek  to  the  itutrument. 

An  estate  created  by  the  execution  of  a  power,  takes  efl^t  in 
the  same  manner  as  if  it  had  been  created  by  the  deed  which 
raised  the  power.  The  party  who  takes  under  the  execution  of 
the  power,  takes  under  the  authority,  and  under  the  grantor  of  the 
power,  whether  it  applies  to  real  or  personal  property,  in  like 
mamier  as  if  the  power,  and  the  instrument  executing  the  power, 
had  been  incorporated  in  one  instrument.  («)  The  principle 
that  the  appointee  takes  under  the  original  deed,  was 
*888  carried  to  the  utmost  extent  *in  Boach  v.  TFad%am,(a) 
a  case  which  strikingly  illustrates  the  whole  of  this  doctrine, 
and  the  singularly  subtle  and  artificial  mechanism  of  the  English 
settlement-law.  An  estate  was  conveyed  to  a  trustee  in  fee  to 
such  uses  as  A.  should  by  deed  appoint,  and  in  default  of  appoint- 
ment to  A.  in  fee.  There  was  a  fee-farm  rent  reserved  iu  the 
conveyance  to  the  trustee,  and  A.  covenanted  to  pay  it.  It  was 
held,  that  A.  took  a  vested  fee,  liable  to  be  divested  by  the  execu- 
tion of  his  power  of  appointment.  He  sold  and  conveyed  the 
estate  by  lease  and  release,  and,  also,  in  the  same  conveyance, 
directed  and  appointed  the  estate  and  use  to  the  purchaser.  It 
was  fiirther  held,  that  under  this  conveyance  with  a  double  aspect, 
the  purchaser  took  the  estate  by  the  appointment  of  A.,  and  not 
by  the  conveyance  from  A. ;  and,  consequently,  the  purchaser 
was  not  subject  to  the  covenant  for  the  payment  of  rent,  though 
it  run  with  the  land;  for  he  took  as  if  the  original  conveyanco 
had  been  made  to  himself,  instead  of  being  made  to  the  trustee  to 


(d)  n>id.  Tol.  i.  785,  sec.  105. 

(€)  Litt  sec.  169.  Co.  litt  118,  a.  Cook  v.  Duckenfleld,  2  Atk.  662-567.  Marl- 
borough v.  Oodolphin,  2  Vesey,  78.  Middletonv.  CroftB,2Atk.661.  Bradish  v.  Gibbe, 
a  Johns.  Ch.  550.    Dooiitde  v,  Lewis,  7  n>id.  45. 

(a)  6  East,  289. 
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uses.  The  nile  tliat  the  estate,  under  tlie  power,  takes  effect 
under  tlie  deed  creatmg  the  power,  applies  only  to  certain  pur- 
poses, and  as  between  the  parties ;  and  it  will  not  be  permitted  to 
unpair  the.  intervening  rights  of  strangers  to  the  power.  The  deed 
under  the  power  must  be  recorded,  when  deeds  in  general  are 
required  to  be  recorded,  equallj  with  any  other  deed.  (6)  It  does 
not  take  effect  by  relation,  from  the  date  of  the  power,  so  as  to 
interfere  with  intervening  rights,  (c)  The  ancient  doctrine  was, 
tliat  a  naked  power  could  not  be  barred  or  extinguished  by  dis- 
seisin, fine,  or  feofiment.  (d)  It  was  held,  that  if  a  power 
to  sell  lands  be  given  to  executors,  and  the  heir  enters  *  and  *  889 
enfeoff  B.,  who  dies  seised,  yet  that  the  executors  might 
sell,  and  the  vendee  would  be  in  under  the  will,  which  was  para- 
mount to  the  descent,  and  that  the  power  was  not  tolled  by  the 
descent,  (a)  A  dormant  power,  with  such  mysterious  energy, 
founded  on  tlie  doctrine  of  relation,  would  operate  too  mischiev- 
ously to  be  endured ;  and  the  doctrine  to  that  extent  has  justly 
been  questioned,  and  it  would  not  now  be  permitted  to  destroy 
intervening  rights,  which  had  been  created  for  a  valuable  con- 
sideration, and  had  duly  attached  upon  the  land  without  notice 
of  the  power.  (6) 

(8.)  Defective  execution  aided. 

The  beneficial  interest  which  a  person  takes  under  the  execution 
of  a  power,  forms  part  of  his  estate,  and  is  subject  to  his  debt^, 
like  the  rest  of  his  property.  The  appointment  cannot  be  made 
so  as  to  protect  the  property  from  the  debts  of  the  appointee.  (<?) 


(/>)  Scrafton  v.  Quinoey,  2  Vesey,  418. 

(c)  Lord  Hardwicke,  in  Marlborough  v.  Godolphln,  2  Vesey,  78,  and  in  Southby  v. 
Stonehouse,  Ibid.  610. 

(d)  1  Co.  110,  173.  Edwards  r.  Sleater,  Hard.  410.  WiUis  v.  Shorral,  1  Atk.  474. 
15  Hen.  VII.  fo.  11,  b,  translated  in  App.  No.  1  to  Sugden  on  Powers. 

{a)  Jenk.  Cent.  184,  pi.  76.  Bro.  tit.  Devise,  pi.  86.  Parsons  C.  J.,  5  Mass.  242. 
The  seisin  remains  undisturbed,  in  the  case  of  an  authority  to  executors  to  sell  land, 
until  the  authority  be  exercised,  and  goes  to  the  heir  or  devisee,  in  the  mean  time  sub- 
ject to  the  power. 

(6)  Jackson  v.  Davenport,  20  Johns.  587,  550,  558.  The  law  fixes  no  definite  timo 
within  whicli  an  executor  or  administrator  may  apply  to  the  testamentary  court,  and 
have  real  estate  sold  for  the  payment  of  debts.  But  if  the  application  be  not  made 
within  a  reasonable  time  under  the  circumstances,  it  ought  to  be  rejected.  Jackson  v, 
Robinson,  4  Wendell,  436.    Mooers  v.  White,  6  Johns.  Ch.  860,  876-889,  S.  P. 

(c)  Alexander  v.  Alexander,  2  Vesey,  640.    The  English  insolvent  acts  of  41  Geo. 
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A  conrt  of  chancery  goes  further,  and  holds,  that  where  a  person 
has  a  general  power  of  appointment  over  property,  and  he  actually 
exercises  his  power,  whether  by  deed  or  will,  the  property  ap- 
pointed shall  form  part  of  his  assets^  and  be  subject  to  the  claims 
of  creditors,  in  preference  to  the  claims  of  tlie  appointee.  Tlio 
party  must  have  executed  the  power,  or  done  some  act  indicating 
an  intention  to  execute  it ;  for  it  is  perfectly  well  settled  in  tlio 
English  law,  that  though  equity  will,  in  certain  cases,  aid  a  defec- 
tive execution  of  a  power,  it  will  not  supply  the  total  want  of  any 

execution  of  it.^  Tlie  lord  keeper,  as  early  as  the  case  of 
*840    Lasaells  *v.  Cornwallis^Cji)  declared  that  where  a  person 

had  a  power  to  charge  an  estate  for  such  uses  as  he  should 
think  fit,  and  he  had  by  deed  appointed  it  for  the  benefit  of  his 
children,  the  direction  should  be  changed,  and  the  fund  applied 
for  the  payment  of  his  debts.  But  if  he  wholly  omitted  to  appoint, 
the  court  had  not  gone  so  far  as  to  do  it  for  him;  though  he 
thought  it  would  be  very  reasonable  and  agreeable  to  equity, 
when  creditors  were  concerned.  The  same  doctrine  was  after- 
wards repeatedly  held  by  Lord  Hardwicke.  (6)  Property,  over 
which  such  a  dominion  was  exercised  by  virtue  of  a  general 
power,  was  considered  an  absolute  property,  so  far  as  to  be  liable 
for  debts;  but  if  it  be  a  particular  power  to  appoint  for  third 
persons  designated  in  the  power,  and  not  for  the  benefit  of  tho 
donee  of  the  power,  the  conclusion  would  be  different.  Sir 
William  Grant,  in  Holmes  v.  Coghillj  (c)  and  Lord  Erskine, 
afterwards,  in  the  same  case  on  appeal,  (d)  were  very  clear  and 
explicit  in  laying  down  the  established  distinction,  that  equity 
would  aid  the  defective  execution  of  a  power,  and  refuse  to  intcr- 


III.  and  53  Geo.  III.,  pass  to  the  assignee  all  powers  which  tlie  insolvent  might  have 
executed  for  his  own  advantage. 

(a)  2  Vem.  405.    Prec.  in  Ch.  232,  S.  C. 

(6)  Hinton  v.  Toye,  1  Atk.  4G5.  Sainton  t'.  Ward,  2  Ibid.  172.  Lord  Townshena 
V,  Windham,  2  Vesey,  9.  Pack  v.  Bathurst,  8  Atk.  269.  Troughton  v.  Trougliton, 
Ibid.  656. 

(c)  7  Vesey,  506. 

(d)  12  Vesey,  206. 


1  It  is  stated  as  a  principle  of  law,  that  equity  will  interpose  more  willingly  to  aid  the 
defective  execution  of  a  power,  than  to  correct  a  mistake  in  a  written  contract.  Oliver  v. 
Mut.  Comm.  Marine  Ins.  Co.,  2  Curtis  C.  C  277.    Howard  v.  Carpenter,  11  Md.  2o9. 
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fere  where  there  was  no  execution  of  it ;  while,  at  the  same  time, 
they  were  free  to  admit,  that  there  was  no  good  reason  or  justice 
in  the  distinction,  and  that  it  was  raised  and  sustained  with  some 
violation  of  principle. 

If  tlie  interest  was  to  he  vested  in  the  appointor  by  an  act  to  he 
done  by  himself,  it  ought,  perhaps,  to  be  considered  his  property 
for  the  benefit  of  his  creditors ;  and  yet  the  above  distinction  had 
been  settled  and  maintained  from  1668  down  to  that  time.  The 
creditors  have  no  right,  according  to  the  established  doctrine,  to 
have  the  money  raised  out  of  the  estate  of  a  third  person 
when  the  power  *  was  not  executed ;  and  a  court  of  equity  *  841 
will  not,  by  its  own  act,  charge  an  estate,  and  supply  the 
want  of  the  execution  of  a  power.  This  would  be  to  destroy  all 
distinction  between  a  power  and  absolute  property;  and  though 
the  money  which  the  party  possessing  a  power  has  a  right  to  raise 
may  be  considered  his  property,  yet  tlie  party  to  be  affected  by  the 
execution  of  the  power  can  only  be  charged  in  the  manner  and 
to  the  extent  specified  at  the  creation  of  the  power.  The  courts 
only  assume  to  direct  the  application  of  the  fimd  raised  by  virtue 
of  the  power,  and  to  hold  it  to  be  assets  for  the  payment  of  debts. 
Lord  Erskine  intimated,  that  the  difficulties  which  had  embar- 
rassed the  subject  were  proper  for  legislative  interference,  and 
that  it  might  as  well  be  declared,  that  where  a  power  was  given 
to  dispose  of  property  by  a  certain  act,  if  the  party  died  witliout 
doing  the  act,  the  property  should  still  be  assets. 

(9.)  Equity  control  over  the  execution  of  powers. 

The  New  York  Revised  Statutes  have  wisely  cleared  away  these 
difficulties,  and  given  due  and  adequate  relief  to  the  creditor,  by 
rendering  the  execution  of  the  power  imperative  in  certain  cases, 
and  making  the  jurisdiction  in  equity  coextensive  witli  the  requi- 
site relief.  Tlius,  every  special  and  beneficial  power  is  made 
liable  in  equity  to  the  claims  of  creditors,  in  the  same  manner  as 
other  interests  that  cannot  be  reached  by  an  execution  at  law, 
and  the  execution  of  the  power  may  be  decreed  for  the  benefit  of 
the  creditors  entitled,  (a)  It  is  further  declared,  that  every  trust 
power  (being  a  power  in  which  persons,  other  than  the  grantee 


(a)  New  York  Reviied  Statutes,  roL  L  784,  tec.  98. 

82» 
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of  ffae  power,  are  entitled  to  the  benefits  resulting  from  the  execih 
tton  of  it)  becomes  an  imperatiye  dutjr  on  the  grantee,  unless  its 
execution  be  made  to  depend  expressly  on  the  will  of  the  granteCi 
and  the  performance  of  it  may  be  compelled  in  equity,  for'tiie 
beoiefit  of  the  parties  interested.    Nor  does  it  cease  to  be 

*  842   imperative,  *  though  the  grantee  has  a  right  to  select  any, 

and  exclude  others  of  the  persons  designated  as  the  objects 
of  the  trust  (a)  And  where  a  disposition  under  a  power  is 
directed  to  be  made  to,  or  among,  or  between  several  persons, 
without  any  specification  of  the  share  or  sum  to  be  allotted  to 
each,  all  the  persons  designated  shall  be  entitled  to  an  equal  i»ro- 
portion.  But  if  the  manner  or  proportion  of  the  distribution  be 
left  to  the  trustees,  they  may  allot  the  whole  to  any  one  or  more 
of  the  pertons,  in  exdurion  of  the  others,  (i)  K  the  trustee  of 
a  power,  with  the  right  of  selection,  dies,  leaving  the  power  iuiexe> 
cuted,  or  if  the  execution  of  a  power  in  trust  be  defective,  in  whole 
or  in  part,  its  execution  is  to  be  decreed  in  equity  for  the  benefit 
equally  of  all  the  persons  designated  as  objects  of  the  trust.  The 
execution,  in  whole  or  in  part,  of  any  trust  power,  may  also  be 
decreed  in  equity  for  the  benefit  of  creditors  or  assignees  (if  the 
interest  was  assignable)  of  any  person  entitied,  as  one  of  tiie  objects 
of  the  trust,  to  compel  its  execution.  ((?)  So,  purchasers  for  a 
valuable  consideration,  claiming  under  a  defective  execution  of 
a  power,  are  entitled  to  the  same  relief  in  eq\iity  as  purchasers  in 
any  other  case.  It  is  likewise  added,  for  greater  caution,  that 
instruments  in  execution  of  a  power  are  equally  affected  by  fraud, 
as  conveyances  by  owners  and  trustees.  Every  power  is  also  made 
a  lien  or  charge  upon  the  lands  which  it  embraces,  as  against 
creditors  and  purchasers  in  good  faith,  and  without  notice,  of  or 
firom  any  person  having  an  estate  in  such  lands,  from  the  time  tlie 
instrimient  containing  the  power  is  recorded ;  and  as  against  all 
other  persons  from  the  time  the  instrument  takes  effect,  (d) 
Some  part  of  these  statute  provisions  would  seem  to  have 

changed  the  English  equity  doctrine  of  illusory  appoint- 

*  348    ments,  *  where  there  was  an  allotment  of  a  nominal  and  not 


(a)  Ibid.  Yol.  i.  Bees.  96,  97. 

(6)  Ibid.  vol.  i.  sees.  98,  99. 

(c)  Ibid.  Yol.  i.  sees.  100, 108, 181. 

\d)  New  York  BeTited  Stotatef,  roL  i  786,  787,  sees.  107, 125, 182. 
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of  a  substantial  interest.  They  have  at  least  rescued  the  law 
from  a  good  deal  of  uncertainty  on  the  subject,  and  relieved  the 
courts  of  equity  from  that  diflSculty  and  distress  of  which  the 
master  of  the  rolls,  in  Vanderzee  v.  Aclom^  (a)  and  Lord  Eldon, 
in  Butcher  v.  Butcher^  (V)  have  so  loudly  complained,  when  they 
endeavored  to  ascertain  the  proportion  of  inequality  that  would 
amount  to  an  illusory  appointment.  The  rule  at  common  law 
was,  to  require  some  allotment,  however  small,  to  each  person, 
where  the  power  was  given  to  appoint  to  and  among  several  per- 
sons ;  but  the  rule  in  equity  requires  a  real  and  substantial  portion 
to  each,  and  a  mere  nominal  allotment  to  one  is  deemed  illusory 
and  fraudulent.  Where  the  distribution  is  left  to  discretion,  with- 
out any  prescribed  rule,  as  to  mch  of  the  children  as  the  trustee 
should  think  proper,  he  may  appoint  to  one  only.  (<?)  But  if  the 
words  be,  "  amongst  the  children  as  he  should  think  proper,"  each 
must  have  a  share,  and  the  doctrine  of  illusory  appointments 
applies,  (d)  ^  The  distribution  under  the  power  of  appointment, 
by  the  New  York  statute,  must  be  equal  in  the  one  case ;  and,  in 
the  other,  tlie  trustee  has  an  entire  discretion  in  the  selection  of 
the  objects,  as  well  as  t6  the  amount  of  the  shares  to  be  dis- 
tributed, (e)  In  respect  to  the  imperative  duty  of  the  grantee 
of  a  trust  power  to  execute  it,  the  New  York  statute  has  only 
declared  the  antecedent  law.  Though  it  be  an  immutable 
rule,  that  the  non-execution  of  a  naked  power  will  ♦  never  *  844 
be  aided,  (a)  yet,  if  the  power  be  one  which  it  is  the  duty 


(a)  4  Vesey,  784. 

(6)  1  Ves.  &  Bea.  79. 

(c)  The  Master  of  the  Rolls,  in  Kemp  v,  Kemp,  5  Vesey,  857. 

{d)  4  Yesey,  771.  Kemp  v.  Kemp,  5  Ibid.  849.  Cook's  case,  cited  in  Astry  v, 
Astry,  Free,  in  Ch.  256.  Thomas  v.  Thomas,  2  Vem.  518.  Maddison  v.  Andrew,  1 
Vesey,  57. 

(e)  The  English  statute  of  1  Wm.  IV.  c.  46,  entitled  "  an  act  to  alter  and  amend 
the  law  relating  to  illusory  appointments,"  declares  that  no  appointment  shall  be  im- 
peached in  equity,  on  the  ground  that  it  is  unsubstantial,  illusory,  or  nominal.  This 
puts  an  end  to  the  equity  jurisdiction  on  the  subject  of  illusory  appointments,  and  it 
applies  to  real  as  well  as  personal  estates. 

(a)  2  P.  Wms.  227,  note.    Toilet  v.  Toilet,  Ibid.  489. 


1  Where  there  is  a  discretionaiy  power  of  distribation  which  cannot  be  exercised  (as  where 
the  appointment  was  invalidf  or  not  made  at  all),  equ!^  does  not  assome  the  exercise  of  the 
discretion,  but  distributes  the  fUnd  equally  amongst  all  the  objects  of  the  power.  Foidyce  v. 
Bridges,  2  Phillips,  497. 
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0f  the  parfy  to  execute,  he  is  a  trustee  for  the  exercise  of  tibe 
power,  and  has  no  discretion  whether  he  will  or  will  not  exercise 
it.^  Chancery  adopts  the  principle  as  to  trusts,  and  will  not 
permit  his  nej^igence,  accident,  or  other  circumstances,  to  disap- 
point  the  interests  of  those  persons  for  whose  benefit  he  is  called 
upon  to  execute  it.  This  principle,  according  to  Lord  Eldon, 
pervaded  all  the  cases,  (b)  The  equity  jurisdiction,  in  relieving 
against  the  defective  execution  of  powers,  is  exerted  in  the  case 
of  a  meritorious  consideration  in  the  person  applying  for  aid ;  and 
here  again  the  English  law  and  New  York  Statute  are  the  same. 
The  asidstaaoe  is  granted  in  &vor  of  creditors  and  band  fide  pur- 
chasers, who  rest  their  claim  upon  a  valuable  consideration,  and 
in  fitvor  of  domestic  relatives,  whose  claims  as  appointees  are 
finmded  upon  the  meritorious  considerations  of  marriage  or  blood, 
or  where  the  non^execution  arises  finom  fraud.  The  numerous 
cases  which  regulate  and  prescribe  the  interference  of  chancery  in 
aiding  and  correcting  the  defective  execution  of  powers,  and  also 
in  affording  relief  against  the  actual  execution  or  fraudulent 
operation  of  powers,  cover  a  vast  field  of  discussion ;  but  the  sub- 
ject would  lead  us  too  fhr  into  detail,  aitd  I  must  content  myself 
with  referring  the  student  to  the  dear  and  ample  digest  of  them 
in  Sir  Edward  Sugden's  elaborate  treatise  on  the  subject.  (^)  We 
shall  conclude  this  head  of  inquiry  with  a  brief  view  of  a  few  other 
leading  points  respecting  the  execution  of  powers,  and  which  are 
necessary  to  be  noticed,  in  order  not  to  leave  the  examination  of 
the  doctrine  far  too  unfinished. 


(b)  Brown  v.  Higgs,  8  Yesey,  674.    Gibbs  v.  Marsh,  2  Metcalf,  248,  251,  258. 

(c)  Sugden  on  FowerB,  841-421.  In  a  decuion  in  equity  since  the  edition  of  Sag- 
den  referred  to,  it  was  held,  that  equity  relieves  against  the  defective  execution  of  a 
power,  only  when  the  defect  consists  in  the  want  of  some  circumstances  required  in 
the  manner  of  execution,  as  the  want  of  a  seal,  or  of  a  sufficient  number  of  witnesses, 
or  where  it  has  been  executed  by  a  deed  instead  of  a  will.  Equity  will  reform  a  deed, 
which,  by  mistake  of  a  drawer,  does  not  effectuate  the  intention  of  the  partiea. 
Cockrell  v,  Chohnelly,  1  Ross.  &  MyL  418.  But  a  power  to  appoint  by  wiU  is  badly 
•3cecated  by  a  deed,  1  Story  Eq.  185.  Bentham  v.  Smith,  1  Cheves  Kq.  (S.  C.)  83. 
Lord  Eldon,  in  Reid  v.  Shergold,  10  Vesey,  879.  And  as  a  general  rule  it  is  said  that 
equity  will  relieve  against  the  defective  execution  of  a  power  created  by  a  party, 
bat  not  against  the  defective  execution  of  a  power  created  by  law.  Bright  v.  Boyd, 
1  Story  C.  C.  478. 


^  A  power  is  always  imperative  when  its  subject,  {.«.  the  property  given,  and  its  object, 
ie.  the  person  to  whom  it  is  given,  are  certain.    Dominick  v.  Sayre,  8  Sandt*.  (N.  Y.)  565. 
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A  power  will  enable  the  donee  to  dispose  of  a  fee,  though  it  con- 
tained no  words  of  inheritance,  as  in  tlie  case  of  a  power  given  by 
a  testator  to  sell  or  dispose  of  lands;  and  this  construe^ 
tion  is  adopted  in  favor  of  the  testator's  intention,  (ci)  *  So,  *  845 
a  power  to  charge  an  estate,  with  nothing  to  restrain  the 
amount,  will,  in  equity,  authorize  a  charge  to  the  utmost  value ; 
and,  as  equivalent  to  it,  a  disposition  of  tlie  estate  itself,  in  trust 
to  sell  and  divide  amongst  the  objects,  (a)  And,  on  the  otlier 
hand,  a  power  to  grant  or  appoint  the  land,  will  authorize  a  charge 
upon  it ;  and  a  power  to  sell  and  raise  money,  implies  a  power 
to  mortgage,  (h)  ^  If,  however,  the  interest  be  expressly  indicated 
by  the  power,  a  different  estate  cannot  be  appointed  under  it; 
though,  without  positive  words  of  restriction,  a  lesser  estate  than 
that  authorized  may  be  limited.  (<;)  The  intention  of  the  donor  of 
the  power  is  the  great  principle  that  governs  in  tlie  construction  of 
powers ;  and  in  furtherance  of  the  object  in  view,  the  courts  will 
vary  the  form  of  executing  the  power,  and,  as  the  case  may  require, 
either  enlarge  a  limited  to  a  general  power,  or  cut  down  a  general 
power  to  a  particular  purpose.  (<f)  A  power  to  appoint  to  rdationd 
extends  to  all  capable  of-  taking  within  the  statute  of  distribu- 
tions. This  seems  to  be  the  only  reasonable  limit  that  can  be  set 
to  a  term  so  indefinite,  (e)^  But,  on  the  other  hand,  a  power  to 
appoint  to  children^  will  not  authorize  an  appointment  to  grand* 


(d)  Liefe  v.  Saltingstone,  1  Mod.  189.  The  King  v.  Marquis  of  Staffi>rd,  7  East, 
621.    See  supra,  p.  819,  S.  P. 

(a)  Wareham  v.  Brown,  2  Vem.  168.    Long  v.  Long,  6  Yesey,  446. 

(6)  Roberts  v.  Dixall,  2  £q.  Cas.  Abr.,  668,  pi.  19.  Lord  Macclesfield,  in  Mills  v. 
Banks,  8  F.  Wms.  9.  A  power  given  by  will  to  raise  money  out  of  the  rents  or  profits, 
includes  a  power  to  sell  and  mortgage,  if  necessary,  for  the  purposes  of  the  trust. 
Bootle  17.  BlundeU,  1  Meriv.  198,  282,  288.  1  Powell  on  Derises,  284,  note  by  Mr. 
Jarroan. 

(c)  Whitlock's  case,  8  Co.  69,  b.    Phelps  v.  Hay,  MS.  App.  to  Sugden  on  Powers. 

(</)  Sugden  on  Powers,  462,  468.  Talbot  v.  Tipper,  Skinner,  427.  Earl  of  Tank- 
eryille  v.  Coke,  Mosely,  146.  Lord  Hinchinbroke  v,  Seymour,  1  Bro.  C.  C.  896. 
Bristow  V.  Warde,  2  Vesey,  836. 

(e)  Sugden  on  Powers,  614,  616. 


1  A  power  in  a  will  to  raise  money  out  of  the  rents  and  profits  of  an  estate  to  pay  debts  or 
portions,  includes  in  it  a  power  to  sell  and  mortgage,  when  it  is  neoessaiy  to  raise  money  for 
the  purposes  of  the  trust,  upon  the  ground  that  otherwise  it  might  be  impracticable  to  raise  the 
money.    Conklhig  v.  Washington  University,  2  Md.  Ch.  Decis.  497. 

3  Varrell  v.  WendeU,  20  N.  Hamp.  48L 
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children.    This  is  the  settled  rule;    and  yet  it  naturally  strikes 

the  mind  as  a  very  strict  and  harsh  construction.  (/) 
♦  346  ♦  We  have  already  seen,  (a)  that  by  the  New  York 
Revised  Statutes,  no  appointment  is  void  for  excess,  except 
80  far  as  the  appointment  is  excessive,  and  the  general  rule  iu  tlic 
English  law  is  the  same.  It  is  luiderstood  that  the  execution  of  a 
power  may  be  good  in  part  and  bad  in  part,  and  that  the  excess 
only,  in  the  execution  of  the  power,  will  be  void.  The  residue 
will  be  good  when  there  is  a  complete  execution  of  the  power,  and 
only  a  distinct  and  independent  limitation  unauthorizedly  added, 
and  the  boundaries  between  the  soimd  part  and  the  excess  ai*e 
clearly  distinguishable ;  as  in  the  case  of  a  power  to  lease  for 
twenty-one  years,  and  the  lease  be  made  for  twenty-six  years,  (h)  * 

(/)  The  Biaater  of  the  Rolls,  in  Alexander  v.  Alexander,  2  Yesey,  642.  Brudenell 
r.  Elwefl,  1  East,  442.  The  general  rule  seems  to  be,  that  the  exercise  of  a  power  in 
fiiTor  of  a  clcus  of  persons,  as  children,  &c.,  is  for  the  benefit  of  those  Hying  at  the  time 
of  the  appointment  Needham  v.  Smith,  4  Russ.  818.  Though  children,  in  the  ordi- 
nary sense,  do  not  include  grandchildren,  yet  in  a  will,  grandchildren,  and  even  great- 
grandchildren, may  take  by  the  designation  of  children,  when  necessary  to  effectuate 
a  manifest  intent  This  is  the  case  when  the  word  "  children  "  is  used  as  coextensive 
with  issue,  or  when  there  are  no  children  literally  to  answer  tlie  description.*  Koyle 
V.  Hamilton,  4  Vesey,  437.  Withe  v.  Thurlston,  Ambl.  665.  Cutter  v.  Doughty,  23 
Wendell,  622.  Ruff  v.  Rutherford,  1  Bailey  Eq.  7.  Hallo  well  v.  Phipps,  2  Wliarton, 
876.  Dickinson  v.  Lee,  4  Watts,  82.  Mowatt  v.  Carow,  v.  Paige,  328.  Earl  of  Orford 
17.  Churchill,  3  Ves.  &  Bea.  59.  Phillips's  Devisees  v.  Beall,  9  Dana  (Ken.),  1.  Vide 
infra,  p.  419.  A  devise  '*  to  all  and  every  of  my  gmndchihlren  wlio  shall  attain  the  ago 
of  twenty -four  years,"  held  void  for  remoteness.    Newman  v.  Newman,  10  Sim.  51. 

(a)  Vide  supra,  p.  108. 

[h)  Peters  v.  Masham,  Fitz.  156.  Sir  Thomas  Clarke,  in  Alexander  v.  Alexander, 
2  Vesey,  640.  Adams  ??.  Adams,  Cowp.  651.  Commons  v.  Marshall,  7  Bro.  P.  C.  111. 
See  also,  supra,  p.  106,  and  the  authorities  there  cited.  It  is  a  general  rule,  that  the 
invalidity  of  any  particular  trust,  interest,  accumulation,  or  limitation  created  by  will, 
will  not  destroy  the  trust  and  limitations  which  are  otherwise  valid,  unless  the  latter 
are  so  mixed  up  with  those  that  are  illegal  and  void,  that  it  is  impossible  to  sustain  the 
one  without  giving  effect  to  the  other.  Chancellor  Walworth,  in  Hawley  v.  Jnmes, 
5  Paige,  318.  Kane  v.  Gott,  24  Wendell,  641,  666.  So,  if  a  bond  be  taken  under 
tlie  common  law  or  under  a  statute,  with  a  condition  in  part  good  and  in  part  bad,  a 
recovery  may  be  had  for  a  breach  of  the  good.  United  States  v.  Brown,  Gilpin,  155. 
Polk  V.  Plummer,  2  Humph.  (Tenn.)  500.  A  union  of  a  good  with  a  bad  considera- 
tion will  support  a  contract.    Jarvis  v.  Peck,  Hoff.  Ch.  479.^ 

»  Berrv  v.  Berrv,  3  Giff.  184. 

1  In  Savage  r.  Bumham,  17  N.  Y.  661,  the  priman'  limitations  in  a  will  were  sustained, 
although  the  ulterior  disposition.^  were  void  as  against  the  law  of  perpetuity,  and  notwithstand- 
ing the  whole  were  enveloped  in  a  single  trust. 

^  Under  the  Thellmon  Act,  the  direction  for  accumulation  may  be  carried  to  the  extent  of 
the  Act,  although  void  as  to  the  excess.    Oddle  v.  Brown,  4  De  G.  &  J.  179. 
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rV.   Of  the  extinguishment  of  powers. 

There  are  some  subtle  distinctions  in  the  English  law  relative 
to  the  cases  in  which  powers  are  to  be  deemed  suspended,  merged, 
or  extinguished. 

If  a  lease  be  granted  out  of  the  interest  of  a  donee  of  a  power 
appendant,  it  cannot  be  defeated  by  a  subsequent  exercise  of  the 
power.  The  lease  does  not  strictly  suspend  its  exercise  ;  but  the 
future  operation  of  the  power  must  be  in  subordination  to  the  lease, 
and  the  estate  created  by  it  cannot  vest  in  possession  until  the  pre- 
viously created  lease  expires.  The  donee  of  the  power  cannot 
defeat  his  own  grant.  ((?)  Nor  can  the  donee  of  a  power  simply  col- 
lateral^  suspend  or  extinguish  it  by  any  act  of  his  own.  (d) 
But  a  total  alienation  of  the  estate  extinguishes  *  a  power  *  847 
appendant  J  or  in  gross  ;  as  if  a  tenant  for  life,  with  a  power 
to  grant  leases  in  possession,  conveys  away  his  life-estate,  the  power 
is  gone ;  for  the  exercise  of  it  would  be  derogatory  to  his  own 
grant,  and  to  the  prejudice  of  the  grantee,  (a)  Even  a  con- 
veyance of  the  whole  estate,  by  way  of  mortgage,  extinguishes 
a  power  appendant  or  appurtenant.  This  is  now  the  received 
doctrine,  according  to  Mr.  Sugden ;  (6)  but  the  opinion  of  Lord 
Mansfield,  in  Ren  v.  BtUkelej/y  (c)  is  more  just  and  reasonable ; 
for  why  should  a  mortgage  of  the  life-estate,  contrary  to  the 
evident  intention  of  the  parties,  affect  the  power  beyond  what  was 
necessary  to  give  stability  to  the  mortgage  ?  Qd)  Whether  a  person 
having  a  life-estate,  with  a  power  collateral  or  in  gross  to  appoint, 
can  exercise  the  power  after  having  parted  with  his  life-estate,  has 
been  made  a  question.    The  better  opinion  would  seem  to  be,  that 


(c)  Gkxxlright  V.  Cator,  Doug.  477. 

(</)  16  Hen.  YII.  fo.  lib,  translated  in  App.  No.  1  to  Sugden  on  Powers.  Ck>.  Litt 
287,  a,  265,  b.  Digges's  case,  1  Co.  174,  a.  Willis  v.  Shorral,  1  Atk.  474.  Sugdeo  on 
Powers,  50,  67.    West  v.  Barney,  1  Russ.  &  My.  891. 

(a)  Doug.  292. 

(6)   Sugden  on  Powers,  57. 

(c)  Doug.  292. 

{d)  The  New  York  Revised  Statutes  have  placed  this  subject  on  just  grounds,  by 
declaring  that  the  power  of  a  tenant  for  life  to  make  leases,  is  not  assignable  as  a  sepa- 
rate interest,  but  is  annexed  to  the  estate,  and  passes  with  the  conveyance  of  the 
estate,  and  a  special  exception  of  it  extinguishes  it  So,  a  mortgage  by  the  donee  of 
the  power  does  not  extinguish  it  or  suspend  it.  The  power  is  only  bound  by  the 
mortgage,  and  made  subservient  to  it  Ibid.  vol.  i.  738,  sees.  88-91.  See  also,  supra, 
p.  108. 
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the  power  is  not  destroyed,  for  the  estate  parted  with  is  not  dis- 
placed by  the  exercise  of  the  power ;  though  to  avoid  doubt,  it  is 
usual  first  to  appoint  the  estate,  and  then  to  convey,  (e) 

♦  348    All  these  various  powers,  except  the  last,  may  *  be  ex- 

tinguished by  a  release  to  one  who  has  an  estate  of  freehold 
in  the  land ;  and,  as  a  general  rule,  (though  it  has  its  exceptions,) 
they  are  extinguished  by  a  common  recovery,  fine,  or  feoflineut ;  for 
those  conveyances,  according  to  the  forcible  expression  of  Sir 
Matthew  Hale,  ^^  ransack  the  whole  estate,"  and  pass  or  extinguish 
all  rights,  conditions,  and  powers  belonging  to  the  land,  as  well  as 
the  land  itself,  (a) 

It  has  also  been  a  question  of  much  discussion,  and  of  some  alter- 
nation of  opinion,  whether  a  power  was  not  merged  or  absorbed  in 
the  fee,  in  the  case  of  an  estate  limited  to  such  uses  as  A.  should 
appoint,  and,  in  defaidt  of  appointment,  to  himself  in  fee.  The  ma^ 
ter  of  the  rolls,  in  MaundreU  v.  Maundrell,  (b)  held  that  the  power 
in  such  a  case,  followed  by  a  limitation  of  the  fee,  must  be  absorbed 
by  the  fee,  which  includes  every  power.  Tliis  seems  to  be  the  good 
sense  and  reason  of  the  thing,  for  the  separate  existence  of  the 
power  appears  to  be  incompatible  with  the  ownership  of  the  fee. 
But  the  weight  of  authority  is  decidedly  in  favor  of  the  conclusion 
that  the  power  is  not  extinguished,  and  may  well  subsist  with  and 
qualify  the  fee.  (c)  I  apprehend  that,  by  the  New  York  Revised 
Statutes,  the  power  is  extinguished  in  such  a  case ;  for  it  is  de- 
clared, (rf)  that  in  all  cases  where  an  absolute  power  of  dis- 

*  349    position  is  given,  and  no  remainder  is  limited  on  the  estate  *  of 


(e)  Sugden  on  Powers,  62-64.  In  Badhara  v.  Mee,  7  Bing.  695,  it  was  held,  that 
where  the  husband  took  an  estate  for  Ufe  under  a  marriage  settlement,  with  power  of 
appointment  to  sons,  remainder,  in  default  of  appointment,  to  the  sons  successively  in 
tail,  and  he  became  bankrupt,  and  his  lands  were  conveyed  to  assignees,  a  subsequent 
appointment  was  void,  inasmuch  as  the  power  was  destroyed,  and  the  remainder  took 
effect. 

(a)  1  Vent.  228.  Sugden  on  Towers,  66,  67.  Bickley  v.  Guest,  1  Russ.  &  My. 
440.  The  power  may  be  extinguished  by  a  release  under  the  New  York  Revised 
Statutes,  vol.  i.  733,  sec.  89 ;  but  the  capacity  to  extinguish  by  fine  or  feoftment  has 
ceased  with  those  conveyances. 

(6)  7  Vesey,  567. 

(c)  Sir  Edward  Clere's  case,  6  Co.  17,  b.  Peacock  r.  Monk,  2  Vesey.  507.  Lord 
Eldon,  on  appeal,  in  the  case  of  MaundreU  v.  MaundreU,  Sugden  on  Towers,  7'.>-'J.», 
10  Vesey,  246.  Sir  Edward  Sugden  discusses  the  question  upon  the  conllitting 
authorities  with  his  usual  acuteness.     Vide  supra,  pp.  51,  52. 

(d)  Vol.  i.  733,  sees.  83,  85. 
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the  grantee  of  the  power j  he  takes  an  absolute  fee ;  and  every 
power  of  disposition  is  deemed  absolute  when  the  grantee  is  enabled 
to  dispose  of  the  entire  fee  for  his  own  benefit.  This  is  going,  and, 
I  think,  very  wisely,  beyond  the  existing  English  rule ;  for  the  statute 
here  applies  to  every  case  of  an  absolute  power  of  disposition,  with- 
out any  limitation  in  default  of  appointment ;  whereas  the  English 
law  is,  that  though  such  a  power  in  a  will,  without  any  prior  limi- 
ted interest,  would  give  a  fee,  yet,  in  conveyances,  such  a  limitation 
would  confer  a  power  merely,  and  not  give  an  estate  in  fee.  (a) 
The  argument  is  entirely  with  the  New  York  amendment,  and,  "  in 
reason  and  good  sense,"  as  the  revisers  said  when  the  bill  was  pro- 
posed, "  there  is  no  distinction  between  the  absolute  power  of  dispo- 
sition and  the  absolute  ownership.  The  distinction  is  dangerous  to 
the  rights  of  creditors  and  purchasers ;  and  it  is  an  affront  to  com- 
mon sense  to  say,  that  a  man  has  no  property  in  that  which  he  may 
sell  when  he  chooses,  and  dispose  of  the  proceeds  at  his  pleasure." 
I  have  now  finished  a  laborious,  (though,  I  fear,  much  too  inad- 
equate,) examination  of  the  doctrine  of  uses,  trusts,  and  powers. 
They  are  the  foimdation  of  those  voluminous  settiements  to  which 
we,  in  this  country,  are  comparatively  strangers,  and  which,  in 
practice,  run  very  much  into  details,  embarrassing  by  the  variety 
and  complexity  of  their  provisions.  The  ground-work  of  the  oper- 
ation of  a  family  settlement  is  the  conveyance  of  the  fee  to  a  gran- 
tee or  releasee  to  uses,  who  is  usually  a  stranger,  and  whose  functions 
and  interests  are  generally  merely  nominal.  Then  follow  the  vari- 
ous modified  interests  in  the  shape  of  future  uses,  which  constitute 
the  essential  part  of  the  settlement.  They  are  usually  limited  to 
the  father  or  husband  for  life,  then  to  the  wife  for  life,  then  to  the 
eldest  and  other  sons  in  succession  in  tail,  with  remainder  to  the 
daughters,  and,  on  failure  of  issue,  to  the  right  heirs  of  the 
settler.  The  *  estate  is  subject  to  a  variety  of  charges  for  *  350 
family  purposes,  and  acts  of  ownership  become  necessary  in 
relation  to  the  estate,  and  to  the  objects  of  the  settlement.  This 
requires  the  introduction  of  powers  of  leasing,  selling,  exchanging, 
and  charging  the  lands,  and  with  the  reservation  of  a  power  to 


(a)  Sugden  on  Powers,  96.    In  Benson  v.  Whittam,  5  Sim.  22,  the  vice-chancellor 
held,  that  a  bequest  of  dividends  of  stock  to  B.,  to  enable  him  to  assist  such  of  the 
children  of  C.  05  ^  miglu  find  deserving  of  encouragement ^  waa  not  a  mere  power  of 
appointment,  and  that  no  trust  was  created  for  the  children  of  C. 
VOL.  IV.  88 
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alter  and  modify  the  dispositions  in  the  settlement,  as  exigencies 
Toaj  require.  It  is  done  by  a  general  power  of  appointment  in  tbe 
first  instanoe,  or  by  adding  to  the  limitations  a  power  of  revoca- 
tion  and  new  appointment.  Powers  are  the  mainspring  of  this 
maofainery.  (a) 

The  doctrine  of  setflements  has  thus  become,  in  England,  an 
abstruse  sdence,  which  is,  in  a  great  degree,  monopolized  by  a 
sdeot  body  of  conveyancers,  who,  by  means  of  their  technical  and 
verbose  provisions,  reaching  to  distinct  contingencies,  have  ren- 
dered themselves  almost  inaccessible  to  the  skill  and  curiosily  of 
the  prafesflion  at  large.  Some  of  the  distinguished  property  law- 
yers have  acknowledged,  that  the  law  of  entails,  in  its  present 
mitigated  state,  and  great  comparative  simplicity,  was  even  prefer- 
able to  these  executory  limitations  upon  estates  in  fee.  Settle- 
ments, with  their  shifting  and  springing  uses,  '^  obeying,  at  a  remote 
period,  the  original  impulse,  and  varying  their  phases  with  the 
change  of  persons  and  dreumstances,''  and,  with  the  magic  wand 
of  powers,  have  proved  to  be  very  complicated  contrivances ;  add 
sometimes,  finom  the  want  of  due  skill  in  the  artist,  they  have  be- 
come potent  engines  of  mischief  ,  planted  in  the  heart  of  great  landed 
estates.  These  domestic  codes  of  legislation  are  usually  applied  to 
estates,  which  necessarily  require,  under  the  English  law  of  descents, 
very  extended  and  complex  arrangements,  and  which  can  well  bear 

the  weight  of  them.  They  seem  to  be  indispensable  in  opu- 
*  851    lent  communities,  to  *  the  convenient  and  safe  distribution 

of  large  masses  of  property,  and  to  the  discreet  discharge  of 
the  various  duties  flowing  from  the  domestic  ties ;  and  the  evils  are, 
probably,  after  all,  greatly  exaggerated  by  the  zeal  and  philippics 
of  the  English  political  and  legal  reformers,  (a) 

(a)  We  have  one  of  these  settlements  in  the  case  of  Hales  v.  Rislej ;  and  Lord  Ch. 
J.  PoUexfen,  in  that  case,  gires  another  sample  of  one,  and  says  that  they  are  almost 
all  in  that  manner.  Follez.  869.  In  Clements  v.  Faske,  8  Doug.  884,  the  devise  of 
estates  in  trust  was  for  the  use  of  the  nephew  for  life,  then  to  his  eldest  son,  and  in 
defimlt  of  such  issne,  to  the  second,  third,  and  every  other  son  of  his  nephew  succes- 
sively, in  remainder,  one  after  the  other,  and  the  heirs  male  of  the  bodies  of  such 
second,  third,  and  other  sons,  as  they  should  be  in  seniority  of  age  and  priority  of 
birth ;  and  in  default  of  such  male  issue,  then  to  the  eldest  son  of  another  nephew, 
and  so  on  with  like  remainders ;  and  in  de&ult,  &c.,  remainders  to  the  daughters  of 
the  last  nephew,  and  remainder  over,  &c.  Lord  Mansfield  observed,  that  the  will  in 
that  case  was  in  strict  settlement,  which  was  a  form  well  known,  and  adways  in  the  samB 
word§! 

(a)  One  of  them  (see  the  Juift,  toL  L  447)  very  extravagantly  attempts  to  ilia*- 
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The  Revised  Statutes  of  New  York  have  made  great  alterations 
in  the  law,  and  some  valuable  improvements,  which  we  have  already 
noticed  imder  the  articles  of  estates  in  the  expectancy,  uses,  trusts, 
and  powers ;  and  I  presimie  I  need  not  apologize  to  the  American 
student  for  attracting  his  attention  so  frequently  to  the  statute  law 
of  a  particular  state.  The  revision  contains  the  most  extensive 
innovation  which  has*hitherto  been  the  consequence  of  any  single 
legislative  effort  upon  the  conunon  law  of  the  land ;  and  it  will 
deserve  and  receive  the  attention  of  lawyers  and  statesmen  through* 
out  the  Union.  There  is  much  in  the  work  to  recommend  it,  and 
there  is  also  cause  for  apprehension,  on  account  of  the  depth  to 
which  the  hand  of  reform  has  penetrated,  in  pursuit  of  latent  and 
speculative  grievances.  It  ought  never  to  be  forgotten,  that  the 
great  body  of  the  people  in  every  country,  in  theif  business  con- 
cerns, are  governed  more  by  usages  than  by  positive  law.  The 
learning  concerning  real  property,  which  we  have  hitherto  been 
considering,  appears  likewise  to  be  too  abstract,  and  too  compli- 
cated, to  admit,  with  entire  safety,  of  the  compression  which  has 
been  attempted,  by  a  brief,  pithy  sententious  style  of  composition. 
There  is  a  peculiar  and  inherent  difficulty  in  the  application  of  the 
new  and  dazzling  theory  of  codification  to  such  intricate  doctrines 
which  lie  wrapped  up  in  principles  and  refinements,  remote  from  the 
ordinary.speculations  of  mankind.  Brevity  becomes  obscurity,  and 
a  good  deal  of  circumlocution  has  heretofore  been  indulged 
in  all  *  legislative  production;  and  reservations,  provisos,  *352 
and  exceptions,  have  been  carefully  inserted,  in  order  thaV 
the  meaning  of  the  lawgiver  might  be  generally,  and  easily,  and 
perfectly  understood.  This  has  been  the  uniform  legislative  prac- 
tice in  England,  from  the  date  of  Magna  Charia  down  to  this  day. 
The  intelligence  of  the  great  body  of  the  legislature,  in  any  coun* 
try,  cannot  well  bo  brought  to  bear  upon  a  dense  mass  of  general 
propositions,  in  all  their  ties,  relations,  and  dependencies,  or  be 
made  to  comprehend  them ;  and  the  legislation  by  codes  becomes 
essentially  the  legislation  of  a  single  individual.  When  the  re- 
vises proposed  to  abolish  "  all  expectant  estates,"  except  such  as 
are  enumerated  and  defined ;  "  and  uses  and  trusts,"  except  such 


trate  the  jurisdiction  of  a  court  of  equity  over  fiunily  estates  placed  under  its  protec- 
tion, by  applying  to  it  the  appalling  inscription  which  Dante  read  over  the  gate  leading 
to  the  infernal  regions — Lasciate  ogni  tperama. 
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as  are  specially  aafhorised  and  modified ;  and  ^^  powers  as  Hbej 
now  exist,"  and  to  substitute  another  sTstem  in  their  stead,  they 
undoubtedly  assumed  a  task  of  vast  and  perilous  magnitude.  In 
fhe  discharge  of  thdr  duty  they  haye  displayed  great  industry, 
intelligence,  and  ability;  and  it  will  not  materially  impair  the 
credit  to  which  they  are  enti'tled  for  the  execution  of  the  work, 
though  it  may  affect  the  wisdom  of  the  scheme  itself^  if  some 
Tsloable  matter  should  have  been  omitted,  and  a  good  deal  of 
uncertainty  and  complexity  be  discoYcred  to  exist,  and  to  call 
hereaftei!  for  the  repeated  exercise  of  judicial  interpretation,  and, 
perhaps,  the  assumption  of  judicial  legislation.  No  system  of  law 
can  be  rendered  free  from  such  imperfections ;  and  the  extent  of 
Aem  will  necessarily  be  enlarged,  and  the  danger  greatly  in- 
ereased,  when  itiere  have  been  entire  and  radical  innovations  made 
upon  the  settled  modifications  of  property,  disturbing,  to  their 
very  foundations,  the  usagea  and  analogies  of  existing  institu- 


1  Hcfe  ante,  p.  858,  note  1. 
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LECTURE  LXin. 


OF  ESTATES  IN  REVERSION. 


A  REVERSION  is  the  return  of  land  to  the  grantor  and  his  heirs, 
after  the  grant  is  over ;  (a)  or,  according  to  the  formal  definition 
in  the  New  York  Revised  Statutes,  (6)  it  is  the  residue  of  an  estate 
left  in  the  grantor,  or  his  heirs,  ot  in  the  heirs  of  a,  testator,  com- 
mencing in  possession  on  the  determination  of  a  particular  estate 
granted  or  devised.  It  necessarily  assumes  that  the  original  owner 
has  not  parted  with  his  whole  estate  or  interest  in  the  land  ;  and, 
therefore,  if  he  grants  land  in  tail,  or  for  life,  or  years,  he  has  an 
interest  in  the  reversion,  because  "  he  hath  not  departed  with  his 
whole  estate."  (c)  If  A.  has  only  a  possibility  of  reverter,  as  in 
the  case  of  a  qualified  or  conditional  fee  at  common  law,  he  has 
no  reversion ;  but  such  a  distinct  interest  arose,  as  we  have  already 
seen,  (d)  after  the  conditional  fee  at  common  law  was,  by  the 
statute  de  donisj  turned  into  an  estate  tail. 

The  doctrine  of  reversions  is  said,  by  Sir  William  Blackstone,  (e) 
to  have  been  plainly  derived  from  the  feudal  constitution.  It 
would  have  been  more  correct  to  have  said,  that  some  of  the 
incidents  attached  to  a  reversion  were  of  feudal  growth,  such  as 
fealty,  and  the  varying  rule  of  descent  between  the  cases 
of  a  reversion  arising  out  of  the  *  original  estate,  and  one  *  354 
limited  by  the  grant  of  a  third  person.  Reversion,  in  the 
general  sense,  as  being  a  return  of  the  estate  to  the  original  owner, 
after  the  limited  estate  carved  out  of  it  had  determined,  must  be 
familiar  to  the  laws  of  all  nations  who  have  admitted  of  private 
property  in  land.  The  practice  of  hiring  land  for  a  limited  time, 
and  paying  rent  to  the  owner  of  the  soil,  (and  which  is  one  of  the 


(a)  Co.  Litt.  142,  b.  (c)  Co.  Litt.  22,  b. 

(6)  Vol.  i.  728,  sec.  12.  (d)  See  supra,  pp.  10, 12. 

(e)  2  Com.  176. 
88» 
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usual  incidents  to  a  reyenion,)  was  not  only  known  to  the 
Boman  law,  but  it  was  regulated  in  the  code  of  the  ancient 
EEuidoo6.(a) 

The  reversion  arises  by  the  operation  of  law  and  not  by  deed  or 
will ;  and  it  is  a  vested  interest  or  estate,  inasmuch  as  the  person 
entitled  to  it  has  a  fixed  right  of  future  enjoyment  It  is  an 
incorporeal  hereditament,  and  may  be  conveyed,  either  in  whole  or 
in  part,  by  grant,  without  livery  of  seisin,  (i)  A  grant  of  the 
reversion  of  an  estate,  absolutely  or  by  way  of  mortgage,  passes 
the  rights  to  rents  that  subsequently  became  due  as  incident  to  the 
reversion,  but  not  the  rents  then  in  arrear.  (c)  Beversions  ex- 
pectant on  the  determination  of  estates  for  years,  are  immediate 
assets  in  the  hands  of  the  heir ;  (d)  but  the  reversion  expectant  on 
the  determination  of  an  estate  for  life,  is  not  immediate  assets 
during  the  continuance  of  the  life-estate,  and  the  creditor  takes 
judgment  for  assets  in  futuro,  (e)  ^  I£  the  reversion  be  expectant 
on  an  estate  tail,  it  is  not  assets  during  the  continuance  of  the 
Mate  tail ;  and  the  reason  assigned  is,  that  the  reversion  is  ot  liUle 
or  no  value,  sincQ  it  is  in  the  power  of  the  tenant  in  tail  to  destroy 
it  when  he  pleases.  (/)  But  in  Kinaston  v.  Clarkj  (jg)  Lord 
*866  Hardwicke  considered  it  inaccurate  to  say  that  such  *  a  re- 
version was  not  assets ;  for  there  was  a  possibility  of  its  becom- 
ing an  estate  in  possession,  and  the  creditor  might  take  judgment 
against  the  heir,  on  that  possibility,  for  assets,  quando  acciderintj  and 
which  would  operate  whenever  the  heir  obtained  seisin  of  the  rever- 
sion. In  the  mean  time,  as  it  was  admitted,  the  reversion  could 
not  be  sold,  nor  the  heir  compelled  to  sell  it ;   and  when  it  comes 


(a)  Gentoo  Code,  by  Halhed,  158. 

(6)  Litt  Bees.  667,  668.  Co.  Litt  Ibid.  Co.  Litt.  49,  a.  Doe  v.  Cole,  7  Barn.  & 
Cresfl.  248.  Mr.  Preston  sajB  it  \b  more  usual  to  pass  a  reversion  by  lease  and  release, 
or  bargain  and  sale.    Preston  on  Abstracts,  vol.  ii.  86. 

(c)  Cruise's  Dig.  tit  28,  c.  1,  sec.  66.  Birch  v,  Wright,  1  Term  Rep.  878.  Burden 
V.  Thayer,  8  Metcalf,  76. 

{d)  Smith  V.  Angel,  1  Salk.  854.    Villers  v,  Handley,  2  Wils.  49. 

(«)  Holt  C.  J.,  in  Kellow  v.  Rowden,  Carth.  126.    Rook  v.  Clealdnd,  1  Ld.  Raym.  53. 

(/)  1  Rol.  Abr.  269,  A.  pi.  2.    KeUow  v.  Rowden,  Carth.  126.    8  Mod.  253,  S.  C. 

{g)  2  Atk.  204.    Forrest,  MS.  cited  in  Cruise's  Dig.  tit.  Reversion,  sec.  31. 


1  A  party  owning  a  reversion  in  lands  subject  to  a  life-estate,  thoa^i^h  he  is  not  seised  so  as 
to  become  a  stock  of  descent,  is  capable  of  alienating  the  same.  Fowler  v.  Griffin,  8  Sandf. 
(N.  T.)  885.     ruk  Wendell  v.  CrandaU,  1  Comst.  49L 
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to  the  possession  of  tlie  heir,  he  takes  it  cum  onere^  subject  to  all 
leases  and  covenants  made  by  the  tenant  in  tail  where  he  had  the 
estate,  (a)  ^ 

The  reversioner,  having  a  vested  interest  in  the  reversion,  is 
entitled  to  his  action  of  case  for  an  injury  done  to  the  inheri- 
tance. (5)  He  is  entitled  to  an  action  on  the  case  in  the  nature  of 
waste  against  a  stranger,  while  the  estate  is  in  the  possession  of  the 
tenant.  The  injury  must  be  of  such  a  permanent  nature  as  to 
affect  the  reversionary  right.  (<?)  The  usual  incidents  to  the  re- 
version, under  the  English  law,  are  fealty  and  rent.  The  former, 
in  the  feudal  sense,  does  not  exist  any  longer  in  this  coun- 
try ;  but  the  latter,  which  is  a  very  *  important  incident,  *  856 
passes  with  a  grant  or  assignment  of  the  reversion.  It  is 
not  inseparable,  and  may  be  severed  from  the  reversion,  and  ex- 
cepted out  of  the  grant,  by  special  words,  (a) 


(a)  SymondB  v.  Cudmore,  4  Mod.  1.    Shelburae  r.  Biddulph,  4  Bro.  P.  C.  594. 

(6)  Jesser  v.  GifTord,  4  Burr.  2141.  Vide  supra,  lee.  66,  and  New  York  Revised 
StatnteB,  vol.  i.  750,  Bee.  8.  A  person  seised  of  an  estate  in  reversion  or  remainder, 
may  have  an  action  of  waste  or  trespass  for  any  injury  done  to  tlie  inheritanee,  not- 
withstanding any  intervening  estate  for  life  or  years.  A  reversioner  or  remainder-man 
may  also  be  admitted  to  defend  as  a  party  to  suits  against  the  tenant  of  the  partieular 
estate.  New  York  Revised  Statutes,  vol.  ii.  839,  sees.  1, 2.  No  recovery  or  judgment 
unduly  had  against  the  tenant  of  a  particular  estate,  bars  the  right  of  the  reversioner 
or  remainder-man  to  restitution.    Ibid.  vol.  ii.  840,  sees.  6,  7. 

(c)  Jackson  v.  Fesked,  1  Maule  &  Selw.  284.  Randall  v.  Cleaveland,  6  Conn.  828. 
A  stranger  doing  an  injury  to  the  premies  may  be  prosecuted,  either  by  the  tenant  or 
reversioner.  1  Saund.  312,  note  6.  An  action  on  the  case  for  an  ii^'ury  to  the  land 
may  be  brought  by  the  tenant  in  respect  of  his  possession,  and  by  the  reversioner  in 
respect  of  his  inheritance.  Jesser  v.  Gifford,  4  Burr.  2141.  Ripka  v.  Sergeant,  7 
Watts  &  Serg.  1.  But  if  the  person  who  does  the  injury  acts  under  the  auAhori^  of 
the  tenant,  the  reversioner  cannot  sustain  an  action  of  trespass,  Livingston  v.  Mott,  2 
Wendell,  605. 

(a)  Co.  Litt.  144,  a,  151,  a,  b. 


1  A  reversion  in  fee  may  be  taken  and  sold  on  execution.    Munsell  v.  Roberts,  11  Iredell 
(N.  C),  424. 
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LECTURE  LXIV. 


OP  A  JOINT  INTEREST  IN  ESTATES. 


A  JOINT  interest  may  be  had  either  in  the  title  or  possession  of 
land.  Two  or  more  persons  may  have  an  interest  in  connection  in 
the  title  to  the  same  land,  either  as  joint  tenants  or  coparceners, 
or  in  the  possession  of  the  same  as  tenants  in  common.^ 

I.  JoimJt  tenants  are  persons  who  own  lands  by  a  joint  title, 
created  expressly  by  one  and  the  same  deed  or  will.  Tliey  hold 
uniformly  by  purchase,  (a)  It  is  laid  down  in  the  text-books  as  a 
general  proposition,  that  the  estate  holden  in  joint  tenancy  must  be 
of  the  same  duration  or  nature,  and  quantity  of  interest,  whether 
the  estates  of  the  several  joint  tenants  be  in  fee  or  in  tail,  or  for 
life  or  for  years.  (()  But  the  proposition  must  be  taken  with  some 
explanations.  Two  persons  may  have  a  joint  estate  for  life,  with 
remainder  to  one  of  them  in  fee,  and  if  he  who  hath  the  fee  first 
dies,  the  survivor  takes  the  whole  estate  for  his  life,  (c)  So,  they 
may  have  an  estate  in  joint  tenancy  for  their  lives,  with  seveml  in- 
heritances, (d)  Lord  Coke  («)  said,  that  an  estate  of  free- 
*  358  hold,  and  an  estate  *  for  years,  could  not  stand  in  jointure  ; 
but  he  admitted  that  there  might  be  two  joint  tenants,  the 
one  for  life,  and  the  other  in  fee.  It  is  an  acknowledged  princi- 
ple, (a)  that  where  the  fee  is  limited,  by  one  and  the  same  convey- 
ance, to  two  persons,  and  to  the  heirs  of  one  of  them,  it  is  a  good 


(a)  2  Blacks.  Comm.  181.    Litt.  sec.  304. 

(6)  2  Blacks.  Comm.  181.    2  Woodd.  Lee.  127. 

(c)  Litt.  sec.  285. 

(d)  Ibid.  sec.  283. 
(c)  Co.  Litt.  188,  a. 

(a)  Wiscot's  case,  2  Co.  60.    Litt.  sec.  285. 


1  Two  corporations  cannot  hold  land  as  joint  tcnanU),  thougli  they  may  as  tenants  in  com- 
mon.   l>e  Win  V.  San  Francisco,  2  Cal.  289. 
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jointure.  They  are,  in  such  a  case,  joint  tenants  of  a  life-estate, 
with  a  remainder  in  fee  to  one  of  them.  It  is  another  general 
rule,  that,  the  estates  of  the  joint  tenants  must  be  created  at  one 
and  the  same  time,  as  well  as  by  one  and  the  same  title.  (()  But 
tliis  rule  has  its  exceptions,  and  it  does  not  apply  to  the  learning  of 
uses  and  executory  devises.  If  a  person  makes  a  feoffinent  in  fee 
to  the  use  of  himself  for  life,  and  of  such  wife  as  he  should 
afterwards  marry,  for  their  joint  lives,  he,  and  the  wife  whom  he 
should  afterwards  marry,  are  joint  tenants,  though  they  come  to 
their  estates  at  several  times.  The  estate  of  the  wife  is  in  abeyance 
\mtil  the  marriage,  and  then  it  has  relation  back,  and  takes  effect 
from  the  original  time  of  creation,  (c)  So,  if  there  be  a  devise  or 
limitation,  to  the  use  of  the  children  of  A.,  the  estate  may  vest  in 
joint  tenancy  in  one,  and  afterwards  in  other  children,  as  they  pro- 
gressively are  bom.({i) 

*From  this  thorough  and  intimate  connection  between  *359 
joint  tenants  results  the  principle,  that  the  beneficial  acts 
of  one  of  them  respecting  the  estate,  will  enure  equally  to  the  ad- 
vantage of  all.  (a)  One  joint  tenant  may  distrain  for  rent,  and 
appoint  a  bailiff  for  that  purpose,  imless  the  other  expressly 
dissents.  (5)    Each  of  them  may  enter  upon  the  land,  and  exercise 


(h)  2  Blacks.  Ck>inm.  181.    Woodgate  r.  UdwId,  4  Sim.  129. 

(c)  Co.  Litt.  188,  a.    1  Co.  101.    2  Blacks.  Comm.  182. 

{d)  Preston  on  Abstracts,  yoI.  ii.  67.  Mr.  Hargraye,  in  note  18  to  Co.  Litt  188,  a, 
intimates,  that  the  creation  of  an  estate  in  joint  tenancy,  in  seyeral  tenants,  to  com- 
mence at  different  times,  can  only  be  in  cases  of  limitations  by  way  of  use,  in  which 
the  estate  is  vested  in  the  feoffee,  till  the  Aiture  nse  comes  in  esse.  But  the  uses  may 
be  raised  by  common-Uw  conveyances,  as  fine  or  feoffinent,  and  the  limitation  may  be 
declared  by  devise,  though  it  be  not  by  way  of  use.  The  distinction  was  taken  in 
Sammes's  case  (13  Co.  54),  between  a  conveyance  at  common  law  and  one  to  uses; 
and  it  was  said  that  joint  tenants  must  be  seised  to  a  use  when  they  come  to  the  estate 
at  several  times.  See,  also,  Ay  lor  v.  Chep,  Cro.  J.  259 ;  Sussex  v.  Temple,  1  Ld. 
Raym.  310;  Gates  v.  Jackson,  Str.  1172;  Stratton  v.  Best,  2  Bro.  C.  C.  288.  Lord 
Thorlow,  in  the  last  case,  would  seem  to  have  discarded  this  very  technical  distinction ; 
for  he  declared,  tliat  whether  the  settlement  before  him  was  to  be  considered  as  the 
conveyance  of  a  legal  estate,  or  a  deed  to  uses,  made  no  difierence,  and  the  estate 
would  be  a  joint  tenancy,  though  vested  at  difibrent  times. 

(a)  2  Blacks.  Comm.  182.^ 

(6)  Robinson  v.  Hofinan,  4  Bing.  562. 


1  Lloyd  V.  Lynch,  28  Penn.  St  419.     Gossom  v.  Donaldson,  18  B.  Men.  (Ken.)  880. 
Picot  V.  Page,  26  Miasoo.  (6  Jones)  898. 
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it  his  pleasure  every  reasonable  act  of  ownership ;  yet  one  joint 
tenant  is  liable  to  his  oompanion  for  any  waste  committed  upcm 
the  estate,  and  they  are  severally  acconntable  to  each  other  for  the 
rents  and  profits  of  the  joint  estate,  (c)  Under  these  r^ulations, 
joint  tenants  are  regarded  as  having  one  entire  and  connected 
right ;  and  they  must  join  and  be  joined,  in  all  actions  respecting 
the  estate.  (<l) 

Joint  tenants  are  said  to  be  seised  per  my  et  per  tout,  and  eadi 
has  the  entire  possession,  as  well  of  every  parcel  as  of  the  whole. 
They  have  each  (if  there  be  two  of  them,  for  instance)  an  undi- 
vided moiety  of  the  whole,  (e)    A  joint  tenant,  in  respect  to  his 

companion,  is  seised  of  the  whole ;  but  for  the  purposes  of 
*860   alienation,  and  to  forfeit,  *  and  to  lose  by  de&ult  in  a  j^iyb^^m, 

he  is  seised  only  of  his  undivided  part  or  proportion,  (a)  ^ 


(e)  Tbs  itatDtet  of  Wettnou  IL  a  22;  and  4  Anne,  c.  16,  on  thi«  fntgect,  hare  doubt- 
Ibm  been  adopted  In  thia  coontiy,  whereTer  tiie  En^^h  doctrine  of  joint  tenancrf 
ozbti.  Tncker'a  Blackatone,  toL  if.  184,  note.  Laws  of  New  York,  sees.  10,  c  6, 
aeai.  11,  a  4.  Beriaed  Statotea  of  MUapori,  1886,  p.  87.  Lomaz's  Digest  of  the 
Lawa  ooooernSng  Baal  Proper^  in  the  United  States,  toL  L  481.  Revised  Statotea 
of  New  JenQ7, 1847,  p.  46.  The  New  Y(xtk  BeTiaed  Statutes,  toI.  i.  760,  sec.  9,  have 
gifen  not  only  an  action  of  aooonnt,  according  to  the  statute  of  4  Anne,  but  an  actloo 
fat  money  had  and  teceiyed,  as  between  joint  tenants  and  tenants  in  common.  So,  in 
Massachusetts,  assumpsit,  as  well  as  account,  will  lie,  if  one  joint  tenant,  or  tenant 
in  common,  receives  more  than  his  share  of  the  profits.  Brigham  v.  Eveleth,  9  Mass. 
688.*  Miller  v.  Miller,  7  Pick.  183.  In  McMurray  v.  Rawson,  8  HiU,  59,  an  action  of 
account  was  brought  as  between  partners  in  trade,  but  it  was  regarded  as  an  obsolete 
,  action,  difficult  and  dilatory,  and  so  many  impediments  lay  in  its  way,  tliat  the  experi- 
ment of  reyiying  this  action  will  probably  neyer  again  be  made.  Baron  Alderson,  in 
18  Mees.  &  W.  20,  said  that  the  action  of  account  was  so  inconvenient,  that  it  has  long 
been  discontinued,  and  a  court  of  equity  preferred. 

(if)  litt  sec.  811. 

(s)  Litt  sec.  288.    Ck>.  Litt  186,  a. 

(a)  Ck>.  Litt  186,  a.  According  to  Mr.  Ram,  in  his  Outlines  of  Tenure  and  Ten- 
ancy, 149, 160, 161,  the  only  reasonable  explanation  of  the  common  phrase  that  a  joint 
tenant  is  seised  per  my  et  per  taut,  or  by  the  moiety  or  half,  and  by  all,  is  that  giyen  in 
the  text;  and  he  says  it  is  the  only  way  in  which  it  ought  to  be  understood.  Mr. 
Preston  says  to  the  same  effect,  that  joint  tenants  haye  the  whole  for  the  puix>ose  of 


*  Dickinson  v.  Williams,  11  Cosh.  268.  So  in  Maine.  Bat  the  burden  of  proof  is  on  ths 
plaintiff  to  show  that  defiandant  has  actually  received  more  than  his  share.  Gowen  r.  Shaw, 
40  ICaine,  66.  One  of  two  joint  tenants  in  an  estate  for  years  can  compel  the  other  to  con- 
tribute his  moiety  of  the  amount  advanced  by  the  former  with  the  latter's  knowledge  for 
improvements.    Young  v.  Polack,  8  Cal.  208. 

1  Where  two  persons  are  joint  owners  of  a  lake,  with  a  common  right  of  sailing,  fishing, 
&e.,  such  right  is  not  indivisible,  and  either  may  alien  the  whole  or  any  portion  of  his  right, 
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The  doctrine  of  survivorship,  or  jus  (leereseendiy  is  the  distin- 
guishing incident  of  title  by  joint  tenancy ;  and,  therefore,  at  com- 
mon law,  the  entire  tenancy  or  estate,  upon  the  death  of  any  of 
the  joint  tenants,  went  to  the  survivors,  and  so  on  to  the  last 
survivor,  who  took  an  estate  of  inheritance.  The  whole  estate  or 
interest  held  in  joint  tenancy,  whether  it  was  an  estate  in  fee, 
or  for  life,  or  for  years,  or  was  a  personal  chattel,  passed  to  the 
last  survivor,  and  vested  in  Um  absolutely.  It  passed  to  him 
free,  and  exempt  from  all  cliarges  made^by  the  deceased  co-ten-, 
ant.  (5)  The  consequence  of  this  doctrine  is,  that  a  joint  tenant 
cannot  devise  his  interest  in  the  land;  for  the  devise  does  not 
take  effect  \mtil  after  the  death  of  the  devisor ;  and  the  claim  of 
the  surviving  tenant  arises  in  the  same  instant  with  that  of  the 
devisee,  and  is  preferred,  (c)  K  a  joint  tenant  makes  a  will,  and 
he  then  becomes  solely  seised  by  survivorship,  the  will  does  not 
operate  upon  the  title  so  acquired  without  the  solemnity  of  repub- 
lication. ((2)  The  same  instantaneous  transit  of  the  estate  to  the 
survivor,  bars  all  claim  of  dower  on  behalf  of  the  widow  of 
the  deceased  joint  tenant,  (e)  But  the  charges  made  by 
a  joint  tenant,  *  and  judgments  against  him,  will  bind  his  *  361 
assignee,  and  him  as  survivor,  (a)  The  common  law 
favored  title  by  joint  tenancy,  by  reason  of  this  very  right  of 
survivorship.  Its  policy  was  averse  to  the  division  of  tenures, 
because  it  tended  to  multiply  the  feudal  services,  and  weaken  the 
efficacy  of  that  connection.  (6)  But  in  Hawes  v.  ffaweSy  (<?)  Lord 
Hardwicke  observed,  that  the  reason  of  that  policy  had  ceased 
with  the  abolition  of  tenures;   and  he  thought,  that  even  the 


tenure  and  sunriTonhip,  while  each  has  only  a  particular  part  for  the  purpose  of  aliena- 
tion.   Preston  on  Estates,  yoI.  i.  136. 

(6)  Litt  sees.  280,  281,  286.    Co.  Litt.  Ihid. 

(c)  Co.  Liu.  186,  b.    1  Blacks.  476. 

{d)  Swift  V.  Roberts,  8  Burr.  1488. 

(e)  See  supra,  p.  88.  In  Ohio,  it  was  held,  that  the  Jus  accreacendi  does  not  exist, 
to  the  exclusion  of  the  right  of  dower,  in  the  widow  of  the  joint  tenant  first  djing, 
and  the  law  is  the  same  in  Virginia.    1  Berised  Code,  c.  98. 

(a)  Preston  on  Abstracts,  vol.  ii.  66.  " 

{b)   Holt  Ch.  J.,  in  Fisher  v.  Wigg,  1  Salk.  891. 

(c)   1  Wils.  166. 


•Ten  when  it  is  merely  appurtenant  to  the  land,  provided  that  such  alienadon  does  not  deprire 
the  co-owner  of  the  ftill  ei\jo)rment  of  the  moiety.   Menxies  v,  Macdonald,  86  £og.  L.  &  £q.  20. 
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courts  of  law  were  no  longer  inclined  to  favor  them ;  and  at  any 
rate,  they  were  not  favored  in  equity,  for  they  were  a  kind  of 
estates  that  made  no  provision  for  posterity.  As  an  instance  of  the 
equity  view  of  the  subject,  we  find  that  the  rule  of  survivorship 
is  not  applied  to  the  case  of  money  loaned  by  two  or  more  cred- 
itors on  a  joint  mortgage,  (d)  Tlie  right  of  survivorship  is  also 
rejected  in  all  cases  of  partnerships,  for  it  would  operate  very 
mgustly  in  such  cases,  (e)  In  this  country,  the  title  by  joint 
tenancy  is  very  muck  reduced  in  extent,  and  the  incident  of 
survivorship  is  still  more  extensively  destroyed,  except  where  it  is 
proper  and  necessary,  as  in  the  case  of  titles  held  by  trustees.  ^ 

In  New  York,  as  early  as  1786,  estates  in  joint  tenancy  were 
abolished,  except  in  executors,  and  other  trustees,  unless  the 
estate  was  expressly  declared,  in  the  deed  or  will  creating  it,  to 
pass  in  joint  tenancy.  The  New  York  Revised  Statutes  (/)  have 
reenacted  the  provision,  and  with  the  further  declaration,  that 
every  estate  vested  in  executors  or  trustees,  as  such,  shall  be  held 
in  joint  tenancy.    The  doctrine  of  survivorship  incident  to  joint 

tenancy,  (excepting,  I  presume,  estates  held  in  trust,)  is 
•  862    *  abolished,  in  the  states  of  Connecticut,  Pennsylvania,  (a) 

Virginia,  Kentucky,  Indiana,  Missouri,  Mississippi,  Tennes- 
see, North  Carolina,  and  Alabama.  (Ji)  ^  In  the  states  of  Maine, 
New  Hampshire,  Massachusetts,  Rhode  Island,  Vermont,  New 
Jersey,  Michigan,  Illinois,  and  Delaware,  joint  tenancy  is  placed 
under  the  same  restrictions  as  in  New  York ;   and  it  cannot  be 


(d)  Lord  Hanlwicke,  in  Rigden  v.  ValUer,  2  Vesey,  258.  3  Atk.  731.  RandaU  v. 
PhUlips,  3  Mason,  378. 

(e)  lAke  V.  Craddock,  8  P.  Wms.  158. 
(/)  Vol.  i.  727,  sec.  41. 

(a)  The  Act  of  Pennsylvania,  of  Slst  March,  1812,  and  the  Revised  Statutes  of 
Vermont,  1839,  expressly  except  trust  estates ;  and  the  Act  of  Georgia,  of  1784,  ex- 
pressly excepts  the  case  of  partners  in  trade. 

(6)  In  South  Carolina,  the  right  pf  survivorship  in  joint  tenancy  is  not  abolished. 
The  Acts  of  1784,  1748,  and  1791,  recognize  and  regulate  it.  But  the  Act  of  17C4 
allowed  joint  tenants  to  devise  their  estates,  and  in  that  way  destroy  survivorship.  It 
is  understood  that  survivorship,  in  cases  of  joint  tenancy,  has  since  been  abolished. 


1  See  Bairribeau  ».  Brant,  17  How.  U.  S.  43. 

1  The  statute  of  Alabama  which  al>olishe8  the  right  of  8inr\nvorship  between  joint  t<'nants, 
applies  only  to  those  who  hold  the  abRolute  pn)portj'  in  their  own  right,  and  not  to  those  who 
hold  as  trustees  merely,  or  in  autre  droit.  Parsons  r.  Boyd,  20  Ala.  112.  Joint  tenancies  were 
abolished  in  California  by  an  Act  passed  April  27, 1855.    Dewey  r.  Lambier,  7  Cal.  347. 
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created  but  by  express  words ;  and,  when  lawfully  created,  it  is. 
presumed  that  the  common-law  incidents  belonging  to  that  tenancy 
follow.  The  English  law  of  joint  tenancy  does  not  exipt  at  all  in 
Ohio  and  Louisiana,  and  it  exists  in  full  force  in  Georgia,  ^  Mis- 
sissippi, and  Maryland,  (c) 

The  destruction  of  joint  tenancies,  to  the  extent  which  has  been 
stated^  does  not  apply  to  conveyances  to  husband  and  wife,  which, 
in  legal  construction,  by  reason  of  the*  unity  of  husband  and  wife, 
are  not  strictly  joint  tenancies,  but  conyeyances  to  one  person. 
They  cannot  take  by  moieties,  but  they  are  both  seised  of  the 
entirety,  and  the  survivor  takes  the  whole;  and,  during  their 
joint  lives,  neither  of  them  can  alien  so  as  to  bind  the  other.  (dT)  ^ 
If  the  husband  be  attainted,  his  attainder  does  not  affect  the  right 
of  the  wife,  if  she  survive  him ;  (e)  nor  is  such  an  estate,  so 
held  *  by  the  husband  and  wife,  affected  by  the  statutes  of  *  363 
partition,  (a)     If  an  estate  be  conveyed  expressly  in  joint 


(c)  Griffith's  Law  Begister,  h.  t  1  North  Carolma  Bavised  Statutes,  258.  Terri- 
torial Act  of  Michigan,  March  2, 1821.  Revised  Laws  of  Blinois,  edit.  1888,  p.  180. 
Seijeant  n.  Steinberger,  2  Ohio,  805.  Massachusetts  Statute  of  1785,  c.  62.  Mass. 
ReTised  Statutes,  1886,  part  2,  tit  1,  c.  59,  sees.  10, 11.  In  the  Plymouth  oolonj,  in 
1648,  it  was  enacted  by  the  General  Court,  that  surviyorship  should  not  apply  to  Joinl^ 
tenants,  but  the  heirs  of  the  joint  tenant  dying  should  take  his  proportion  of  the 
estate.  Baylie's  Historical  Memou-,  vol.  ii.  111.  Plymouth  Colony  Laws,  edit  1886, 
p.  75.  This  is  probably  the  earliest  legislatiye  interference  on  record  with  the  doctrine 
of  suryiyorship. 

(d)  2  Blacks.  Comm.  182.  Doe  v.  Parratt,  5  Term  Rep.  652.  Ross  v.  Garrison,  1 
Dana  (Ken.),  87.  Rogers  v.  Grider,  Ibid.  242.  Taul  v.  Campbell,  7  Yerger,  819. 
See  supra,  yol.  ii.  182. 

(«)  Co.  Litt  187,  b. 

(a)  Thornton  v,  Thornton,  8  Rand.  (Ya.)  179.  lir.  Ram,  in  his  Outlmes  of  Ten- 
ure and  Tenancy  (pp.  170-174),  differs  from  all  the  great  property  lawyers^  and 
undertakes  to  establish,  by  able  and  subtle  arguments,  that  husband  and  wife  are  joint 
^nants ;  Ibr  their  tenancy  by  entireties  is  a  si>ecies  of  joint  tenancy.  They  are  seised 
per  tout,  but  not  per  my.  In  the  former  sense,  their  i>er8ons  are  several,  and  in  the  latter 
one  only.    They  are  joint  tenants,  and  tenants  by  entireties,  because  each  is  seised  per 


3  But  it  was  B&id  in  Lowe  v.  Brooks,  28  Geo.  825,  that  the  doctrine  of  snryivorehip  between 
joint  tenants,  whether  of  realty  or  personalty,  was  abolished  by  the  constitution  of  Geoigia  of 
1777. 

>  In  Wright  V.  Saddler,  20  N.  T.  410,  it  was  held,  that  a  partition  deed  to  a  married  woman 
and  her  husband  of  lands  inherited  by  her  and  others,  yested  the  title  in  the  husband  and  wife 
as  one  person,  and  that,  on  the  death  of  the  wife,  the  husband  took  the  whole  interest  con- 
yeyed  to  them,  subject  only  to  the  right  of  the  state  to  enforce  an  escheat  in  consequence  of 
his  alienage. 

VOL.   IT.  84 


or  RIAL  PB0PEBT7.  [PABT  Ttr 

imsaicjy  to  a  husband  and  wife,  and  to  a  stranger,  the  latter  tabs 
a  moietf,  and  the  hosband  and  wife,  as  one  person,  the  other 
moiety.  (V)  ^  Bat  if  the  hnsband  and  wife  had  been  seised  of  the  • 
lands  as  joint  tenants  before  their  marriage,  they  would  oontinoe 
joint  tenants  afterwards,  as  to  that  land,  and  the  consequences 
rf  jdnt  tenancy,  such*  as  severance,  partition,  and  the  Ju$  accre^' 
emdif  would  apply,  (e)  It  is  said,  howerer,  to  be  now  under- 
sto^  that  husband  and  wfte  may,  by  express  words,  be  made 
tenants  in  common  by  a  gift  to  Ihem  during  corerture.  (d) 

Joint  tenancy  may  be  destroyed  by  destroying  any  of  its  con- 
stttuent  unities  except  that  of  tune.  If  A.  and  B.  be  joint  tenants, 
and  A  conveys  his  joint  interest,  being  his  moiety  of  the  estate, 
to  0.,  the  joint  tenancy  is  severed,  and  turned  into  a  tenancy  in 
oommon,  as  between  B.  and  C,  for  they  hold  under  different 
conveyances.  So,  if  A.,  B.,  and  C.  were  joint  tenants,  and  A. 
conveyed  his  joint  interest  to  D.,  the  latter  would  be  a  tenant  in 

common  of  one  third,  and  B.  and  0.  continue  joint  tenants 
*  864   of  the  other  *  two  thirds,  (a)    The  same  consequence  would 

follow,  if  one  of  three  joint  tenants  was  to  release  his  share 
to  one  of  his  companions ;  there  would  be  a  tenancy  in  common 
as  to  that  share,  and  the  jointure  would  continue  as  to  the  other 
two  parts.  (6)  The  proper  conveyance  between  joint  tenants  is 
a  release ;  and  each  has  the  power  of  alienation  over  his  aliqmt 
share,  and  of  chaining  it  with  his  individual  debts,  (c)  Joint 
tenants  may  also  sever  the  tenancy  voluntarily  by  deed,  or  they 


tout;  and  they  are  called  tenants  by  entireties  to  distinguish  them  from  the  joint 
tenants  seised  per  my  and  per  tout.  This  ingenious  writer  has  pushed  the  subject  into 
unprofltaUe  refinements. 

(6)  Litt  sec.  291.  Co.  litt  187,  b.  Lord  Eenyon,  6  Term  Rep.  654.  Shaw  o. 
Hearsej,  6  Mass.  621.  Jackson  v,  Stevens,  16  Johns.  110.  Thornton  v.  Thornton, 
8  Band.  179.    Den  v,  Hardenbergh,  6  Halst  42.    See  yol.  ii.  lec.  28,  sec.  1. 

(c)  Ck>.  Litt  187,  b.    Moody  o.  Moody,  Amb.  649. 

(d)  Preston  on  Abstracts,  vol.  ii.  41.    Ibid,  on  Estates,  vol.  i.  182. 
(a)  Litt' sees.  292,  294. 

(6)  Litt.  sec.  804.  A  sole  demise  of  one  joint  tenant  in  ejectment,  severs  the  joint 
tenancy,  and  entitles  the  lessor  to  a  recovery  for  his  proportion.  Bowyer  v.  Judge, 
11  East,  288. 

(c)  Bemmington  v.  Cady,  10  Conn.  44. 


^  Same  role  as  to  bequest    Gordon  «.  Whieldon,  12  Jurist,  1848,  p.  984. 
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may  compel  a  partition  by  writ  of  partition,  or  by  bill  in  equity.^ 
It  is  to  be  presumed  that  the  English  statutes  of  81  and  82  Hen. 
Vin.,  have  been  generally  re-enacted  or  adopted  in  this  country, 
and  probably  with  increased  facilities  for  partition.  They  were 
re-enacted  in  New  Jersey,  in  1797,  and  in  Virginia  in  their  re- 
vised code,  (<f)  and  in  New  York,  the  6th  February,  1788 ;  and 
the  New  York  Revised  Statutes  (e)  have  made  further  and  more 
specific  and  detailed  provisions  for  the  partition  of  lands,  held 
either  in  joint  tenancy  or  in  common,  and  when  one  or  more  of 
tlie  parties  shall  have  estates  of  inheritance,  or  for  life  or  lives,  or 
for  years ;  and  they  have  given  equal  jurisdiction  over  the  subject 
to  the  courts  of  law  and  of  equity.  The  proceeduig  is  commenced 
at  law  by  partition,  and  in  chancery  by  petition  or  bill.  (/)  In 
Massachusetts  and  Maine,  the  writ  of  partition  at  the  common 
law  is  not  only  given,  but  partition  may  be  effected  by  petition 
witliout  writ,  (jg) 


(d)  VoL  i.  c  98. 
(«)  VoL  u.  816-882. 

(f)  In  Connecticut,  joint  tenants,  tenants  in  common  or  coparceners,  may  be  com- 
pelled to  partition  by  writ ;  Stat  1888,  p.  892 ;  and  in  New  Jersey  by  writ  as  at 
common  law,  and  by  bill  in  chancery,  and  by  commissioners  duly  appointed.  Revised 
Statutes  of  New  Jersey,  1847.  Under  the  New  York  statute,  the  proceeding  in  par- 
tition cannot  be  instituted  but  by  a  party  who  has  an  estate  entitling  him  to  immediate 
possession.  Brownell  v,  Brownell,  19  Wendell,  867.  The  wife  must  be  made  a  party 
to  bind  her  interest.  Ck>.  Litt.  71,  a.  Allinant  on  Part  64.  Either  party  is  entitled 
as  a  matter  of  right  to  a  partition,  however  inconvenient  it  may  be.  If  a  fiur  par- 
tition be  impracticable  by  metes  and  bounds,  the  court  may  assign  the  use  of  the 
property  to  each  tenant  for  alternate  periods,  or  they  may  appoint  a  receiver,  and  have 
the  profits  divided  in  just  proportion,  or  they  may  direct  a  sale  of  the  premises  in  their 
discretion,  as  being  the  most  easy  and  practicable  disposition  of  the  right  of  the  ten- 
ants.    Smith  r.  Smith,  1  Hoff.  Ch.  606. 

(g)  Mussey  v.  Sanborn,  16  Mass.  165.  Cook  v.  Allen,  2  Ibid.  462.  Act  of  Maine, 
1821.  The  petition  in  Massachusetts  may  be  addressed  to  the  Court  of  Common 
Fleas,  or  tlie  Supreme  Judicial  Court.  The  Probate  Court  may  also  award  partition 
as  between  heirs  and  devisees.  The  course  of  proceeding  on  petition  is  minutely 
detailed.  That  mode  cannot  be  maintained  by  one  who  has  only  a  remainder  or  rever- 
sion, nor  can  a  tenant  for  any  term  under  thirty  years,  maintain  the  petition  against  a 
tenant  of  the  freehold.  After  the  return  of  the  commissioners  who  make  a  partition 
is  confirmed,  the  judgment  is  tliat  tlie  partition  be  effectual  forever,  and  mortgages 


1  Husband  and  wife  cannot  be  adverse  parties  to  such  a  proceeding.  Howe  v.  Blanden,  21 
Vermont,  315.  Where  joint  owners  of  a  mill  sold  the  same,  receiving  a  slave  as  the  considera- 
tion, it  wsj)  held,  that  they  became  tenants  in  common  of  the  slave,  the  community  of  interest 
being  dissolved  by  the  sale.    Cheek  v.  Wheatley,  8  Sneed  (Tenn.),  484. 
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The  jurisdiction  of  chancery  in  awarding  partition  is  well  estab- 
lished in  England,  by  a  long  series  of  decisions ;  and  it  has  been 
found,  by  experience,  to  be  a  jurisdiction  of  great  public  con- 
Tenience.  (A)     But  a  court  of  equity  does  not  interfere  unless  tlie 

title  b^  clear,,  and  never  where  the  title  is  denied  or  suspi- 
*865    cious,  until  the  party  seeking  a  partition  *has   had   an 

opportunity  to  try  his  title  at  law.  (a)  The  same  principle 
has  been  acted  upon  in  the  courts  of  equity  in  this  country.  (5) 


and  other  liens  as  against  part  owners  fiisten  on  their  assigned  shares.  Mass.  Rerised 
Statates,  1886,  part  3,  tit.  8,  c.  108.  In  Connecticut,  New  Jersey,  Ohio,  niinois,  and 
Georgia,  and  prohablj  in  most  of  the  other  states,  partitions  of  lands  in  joint  tenancy, 
tenancy  in  common  or  coparcenary,  may  be  effected  by  petition  to  the  courts  of  law. 
And  in  Connecticut,  the  Court  of  Probate  has  jurisdiction  to  order  partition  in  the 
case  of  minors,  and  to  order  a  sale  of  the  real  estates  of  minors  for  reasonable  cause. 
Statutes  of  Connecticut,  1888,  pp.  831,  392.  Statutes  of  Ohio,  1831,  p.  2iA.  Revised 
Laws  of  Illinois,  1833.  Prince's  Digest  of  the  Statutes  of  Georgia,  edit.  1887,  p.  541. 
In  Indiana,  courts  of  law  and  equity  have  concurrent  jurisdiction  in  partition.  Statute, 
1881.  This  is  probably  tlie  case  in  all  the  states  where  courts  of  equity  are  established. 
A  very  easy  mode  of  partition,  by  petition  to  the  Circuit  Court,  is  provided  in.  Blia- 
souri.  Re^ed  Statutes,  1835.  New  Jersey,  in  1797,  embodied  the  substance  of  the 
English  statutes  of  81  and  82  Hen.  VIII.  It  was  the  ancient  doctrine  under  the  stat- 
utes of  Hen.  Yin.  that  no  persons  could  be  made  parties  to  a  writ  of  partition,  or  be 
affected  by  it,  but  such  as  were  entitled  to  the  present  possession  of  their  shares  in 
severalty ;  they  must  be  joint  tenants  and  tenants  in  common  in  their  own  or  their 
wives'  right,  or  tenants  for  life  and  years.  This  is  still  the  law  in  New  Jersey. 
Stevens  v.  Enders,  1  Green,  271.  But  the  statute  provisions  in  some  parts  of  this 
country  make  the  operation  of  the  partition  more  extensive.  By  the  New  York  stat- 
ute (New  York  Revised  Statutes,  vol.  ii.  318,  319,  322,  sees.  6,  6,  15,  35),  tenants  by 
the  courtesy,  tenants  in  dower,  if  the  dower  has  not  been  admeasured,  and  persona 
entitled  to  the  reversion  or  remainder,  after  the  termination  of  any  particular  estate, 
and  every  person,  who,  by  any  contingency  contained  in  any  devise,  grant,  or  other- 
wise, may  be  entitled  to  any  beneficial  interest  therein,  whether  in  jwssession  or 
otherwise,  may  be  made  parties  to  the  partition.  In  Maine,  tlie  owner  of  an  equity 
of  redemption  in  possession,  and  one  interested  in  the  estate,  and  having  a  right  of 
entry,  though  out  of  possession,  may  have  a  writ  of  partition.  Call  r.  Biu-ker,  3  Fair- 
field, 820.  So,  in  the  bill  reported  by  the  Revisers  of  the  Pennsylvania  Coile.  in 
January,  1835,  every  remainder-man  or  reversioner  may  he  made  a  co-defendant  with 
the  tenant  of  the  particular  estate.  The  statute  provisions  on  the  subject  in  this  coun- 
try are  distinguished  for  the  extent  and  minuteness  of  their  regulation. 

(h)  Harg.  note  23  to  Co.  Litt.  lib.  3.  Cahnady  i\  Calmady,  2  Vesey,  570.  Agar  v. 
Fair&x,  17  Vesey,  533.  Baring  v.  Nash,  1  Ves.  &  Bea.  5jj1.  In  England,  by  statute 
of  8  and  4  Wm.  IV.  c.  27,  the  writ  of  partition  is  abolished,  and  the  only  mode  of 
enforcing  a  partition  is  by  bill  in  equity. 

(a)  Bishop  of  Ely  v.  Kenrick,  Bunb.  822.  Cartwright  v.  Pultney,  2  Atk.  380. 
Blynman  r.  Brown,  2  Vem.  232. 

(6)  Wilkin  u.  Wilkin,  1  Johns.  Ch.  111.  Phelps  v.  Green.  3  Ihid.  302.  4  Rand 
493.    Martin  i*.  Smith,  Harper  Eq.  (S.  C.)  100.    In  proceedijigs  by  petition  for  a  i>ar- 
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The  New  York  Revised  Statutes  (c)  have  prescribed  to  the  courts 
of  law  and  the  Court  of  Chancery,  in  respect  to  partition,  that 
whenever  there  shall  be  a  denial  of  co-tenancy,  an  issue  shall  be 
formed,  and  submitted  to  a  jury  to  try  the  fact ;  and  the  respective 
rights  of  the  parties  are  to  be  ascertained  and  settled,  before 
partition  be  made  or  a  sale  directed.^ 

A  final  judgment  or  decree,  upon  a  partition  at  law,  under  the 
New  York  Revised  Statutes,  binds  all  parties  named  in  the  pro- 
oeedings,  and  having  at  the  time  any  interest  in  the  premises 
divided,  as  owners  in  fee,  or  as  tenants  for  years ;  or  as  entitled 
to  the  reversion,  remainder  or  inheritance,  after  the  termination 
of  any  particular  estate ;  or  as  having  a  contingent  interest  therein, 
or  an  interest  in  any  undivided  share  of  the  premises,  as  tenants 
for  years,  for  life,  by  the  courtesy,  or  in  dower,  (d)  But  the 
judgment  does  not  affect  persons  having  claims  as  tenants  in 
dower,  by  the  courtesy,  or  life,  in  the  whole  of  the  premises  subject 
to  the  partition,  (e)     It  is  likewise  provided,  in  respect  to  the 


tition  of  lands  held  in  common,  the  application  must  show  a  seism  and  actual  possession, 
A  disseisin,  or  an  advene  possession,  destroys  the  common  possession,  and  bars  a  stdt 
for  a  partition,  so  long  as  ^e  ouster  continues.    Clapp  v.  Bromagham,  9  Cowen,  580.^ 

(c)  Vol.  ii.  820,  sec.  18.    Ibid.  829,  sec.  79. 

(d)  A  judgment  in  partition  establishes  the  title  and  concludes  the  parties.  Clapp 
V.  Bromagham,  9  Cowen,  569.  Mills  v.  Witherington,  2  Dev.  &  Batt.  484.  There  may 
be  a  partition  of  a  mere  equitable  estate.    Hitchcock  v.  Skinner,  1  Hoff.  Ch.  21. 

(e)  New  York  Revised  Statutes,  vol.  ii.  822,  sees.  85,  86.  Ibid.  880,  sec.  84.  In 
cases  of  actual  partition,  and  if  the  husband  be  alive,*  the  wife  need  not  be  a  party  to 
the  suit  in  partition,  and  her  inchoate  right  of  dower  will  attach  upon  that  part  of  the 
prembes  which  shall  be  set  off  to  him  in  severalty.  Her  right  of  dower  cannot  in 
any  case  be  barred  by  a  decree  in  a  partition  suit  to  which  she  was  not  a  party ;  but 
if  she  be  a  party,  the  dower  may  be  assigned  to  her  in  severalty,  and  if  a  sale  of  the 
premises  be  decreed,  it  would  seem  to  be  the  opinion  of  Chancellor  Walworth,  that 
her  contingent  right  of  dower  would  be  barred  by  the  sale,  and  the  purchaser  will 
obtain  a  perfect  title  discharged  of  the  claim  of  the  dower.  Wilkinson  v.  Parish,  8 
Paige,  658.  I  presume,  however,  that  in  such  a  case  some  provision  would  be  made 
out  of  the  proceeds  of  the  sale  for  the  eventual  consummation  of  her  dower.  If  her 
contingent  right  of  dower  be  thus  barred  by  a  sale  without  her  consent,  it  must  arise 
from  the  operation  of  the  proceedings  in  partition  as  authorized  by  the  New  York 
Hevised  Statutes,  vol.  ii.  218,  sees.  5,  6.  Ibid.  828,  sees.  88,  89.  Ibid.  825,  826, 
sees.  50-54.  In  Jackson  v.  Edwards,  7  Paige,  886,  S.  C.  22  Wendell,  498,  it  was  held, 
that  in  proceedings  in  partition,  the  wife's  inchoate  right  of  dower,  whether  she  be  an 


1  A  mere  right  of  entiy  will  not  sustain  partition  where  there  is  an  effectual  disseisin.   Bi 
V.  Eastman,  2  Wms.  (28  Vt.)  658.    Adams  v,  Ames  Iron  Co.,  24  Conn.  280. 

3  There  is  a  similar  law  in  Tennessee.    Groves  v.  Groves,  8  Sneed  (Tenn.),  187. 

84» 
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exercise  of  equity  jurisdiction,  in  the  case  of  partition,  that  if  it 
should  appear  that  equal  partition  cannot  be  made  without  prejudice 
to  the  rights  and  interests  of  some  of  the  parties,  the  court  may 
decree  compensation  to  be  made  by  one  party  to  the  other,  for 
•  866  equality  of  partition,  *  according  to  the  equity  of  the  case,  (a) 
This  is  the  rule  in  equity,  independent  of  any  statute  provi- 
mon,  when  equality  of  partition  cannot  otherwise  be  made.  (6) 

n.  An  estate  in  coparcenary  always  arises  from  descent.  At 
common  law,  it  took  place  when  a  man  died  seised  of  an  estate 
of  inheritance,  and  left  no  male  issue,  but  two  or  more  daughters, 
or  other  female  representatiyes  in  a  remoter  degree.  In  this  case, 
ihey  all  inherited  equally  as  co-heirs  in  the  same  degree,  or  in 
unequal  proportions,  as  co-heirs  in  different  degrees,  (c)  They 
have  distinct  estates,  with  a  right  to  the  possession  in  common, 
and  each  has  a  power  of  alienation  over  her  particular  share. 
Coparceners,  in  like  manner  as  joint  tenants,  may  release  to  each 
other,  and  if  one  of  them  conveys  to  a  third  person,  the  alienee 
and  the  other  coparceners  will  be  tenants  in  common,  though  the 
remaining  coparceners,  as  between  themselves,  will  continue  to 
hold  in  coparcenary,  (d) 

Coparceners  resemble  joint  tenants  in  having  the  same  unities  of 


infant  or  adult«  in  the  undivided  share  of  her  husband,  would  (she  being  a  party  to 
the  proceeding)  be  divested  by  a  sale  under  a  judgment  or  decree,  so  as  to  protect  the 
purchaser  under  the  sale.  All  future  estates,  vested  or  contingent,  niay  be  sold  under 
a  judgment  or  decree  in  partition,  and  the  court  will  ascertain  and  protect  the  value 
of  the  dower  or  other  future  and  contingent  estates  thus  affecteil  by  the  judgment  or 
decree,  and  order  it  to  be  deducted  from  the  proceeds  of  tlie  sales.  And  if  some  of 
the  tenants  have  made  improvements  on  the  common  lands,  they  are  entitled  to  their 
full  shares  of  the  land  as  it  would  be  estimated  without  them.  In  Jackson  v.  Kd  wards, 
above  cited,  it  was  left  a  doubtful  question  in  the  Court  of  Errors,  whether  tlie  inchoate 
right  of  dower  in  lands  sold  under  a  decree  in  partition,  would  be  barred  in  law  by  the 
sale.  If  practicable,  the  shares  allotted  to  them  should  include  their  improvements, 
and  if  not,  and  the  improvements  in  whole  or  in  part  are  allotted  to  others,  allowance 
ought  to  be  made  for  them.  Borah  v.  Archers,  7  Dana  (Ken.),  177.  Hitchcock  v. 
Skinner,  1  Hoff.  Ch.  21. 

(a)  New  York  Revised  Statutes,  vol.  ii.  330,  sec.  83. 

(6)  Clarendon  v.  Hornby,  1  P.  Wms.  446.  In  Pennsylvania,  on  partition  of  an  in- 
testate's estate  under  a  decree  of  the  Orphan's  Court,  the  eldest  son  and  his  alienee 
are  entitled  to  the  first  choice  of  the  estate  at  a  valuation,  when  it  cannot  be  advan- 
tageously divided  among  the  heirs.  A  right  of  choice  is  given  to  the  sons  successively, 
and  their  lineal  descendants,  by  statute  of  1832.    Kagan's  Estate,  7  Watts,  438. 

(c)  Litt.  sees.  241,  242. 

(d)  Preston  on  Estates,  vol.  i.  138. 


LEO.  LXIV.]  OF  REAL  PBOPSBTT*  40B 

title,  interest,  and  possession,  (e)  The  seisin  of  one  coparcener  is 
generally  the  seisin  of  the  others ;  and  the  possession  of  one  is  the 
possession  of  all,  except  in  cases  of  actual  ouster.  But  they  differ 
from  joint  tenants  in  other  respects  in  a  most  material  degree. 
They  are  said  to  be  seised  like  joint  tenants  fer,  my  et  per  tout ;  and 
yet  each  parcener  has  a  divisible  interest ;  and  the  doctrine  of  sup- 
vivorship  does  not  apply  to  them.  The  shares  of  the  partners  de- 
scend severally  to  their  respective  heirs.  They  may  sever  their 
possession,  and  dissolve  tlie  estate  in  coparcenary,  by  consent  or  by 
writ  of  partition  at  common  law.^  The  common-law  learning  of 
partition,  in  respect  to  parceners,  is  displayed  at  large  by  Lord 
Coke.  (/)  He  calls  it  a  "  cimning  learning ; "  and  it  is  re- 
plete with  *  subtle  distinctions  and  antiquated  eruditicm.  *867 
The  statute  of  8  and  9  Westm.  HI.  c.  81,  prescribed  an  easier 
method  of  carrying  on  the  proceedings  on  a  writ  of  partition  than 
that  which  was  used  at  common  law ;  and  this,  or  a  still  simpler 
method,  without  the  expense  of  a  writ  of  partition,  has  been 
generally  adopted  in  this  country.  By  the  New  York  Revised 
Statutes,  (a)  persons  who  take  by  descent  under  the  statute,  if 
there  be  more  than  one  person  entitled,  take  as  tenants  in  common, 
in  proportion  to  their  respective  rights ;  and  it  is  only  in  very 
remote  cases,  which  can  scarcely  ever  arise,  that  the  rules  of  the 
common-law  doctrine  of  descent  can  apply.  As  estates  descend 
in  every  state  to  all  the  children  equally,  there  is  no  substantial 
difference  left  between  coparceners  and  tenants  in  common.  The 
title  inherited  by  more  persons  than  one,  is,  in  some  of  the  states, 
expressly  declared  to  be  tenancy  in  common,  as  in  New  York  and 
New  Jersey:  and  where  it  is  not  so  declared,  the  effect  is  the 
same ;  and  the  technical  distinction  between  coparcenary  and  e»- 


(e)  Parceners  have  the  same  remedy  in  equity  for  an  acoomit  as  against  each  other 
for  their  share  of  rents  and  profits,  as  joint  tenants  and  tenants  in  common,  though 
they  are  not  mentioned  in  the  statute  of  8  and  4  Anne.  This  results  from  the  equity 
cases  prior  to  the  statute,  and  the  manifest  reason  of  the  thing.  1  £q.  Cas.  Abr.  tit 
Account,  A.  1,  note.  Drury  v.  Drury,  1  Bep.  in  Chan.  49.  O'Bannon  v.  Roberts,  2 
Dana  (Ken.),  54. 
(/)  Co.  Litt.  tit  Parceners,  163-176. 

(a)  V<rf.  i.  768,  sec.  17. 


1  At  common  law,  partition  was  confined  to  them.    Colsaun  «.  Golaman,  19  Penn.  St  109. 
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tates  in  oommon,  may  be  oonsidored  as  essentially  eztingaidied 
in  the  United  States.  (&) 

nL  Tenants  in  eomman  are  persons  who  hold  by  unity  of  pos- 
session :  and  they  may  hold  by  sereral  and  distinct  titles,  or  by  title 
derired  at  the  same  time,  by  the  same  deed  or  descent.  In  this 
respect  the  American  law  difiers  from  the  English  common  law. 
This  tenancy,  accordii^;  to  the  common  law,  is  created  by  deed  cur 
will,  or  by  diange  of  title  from  joint  tenancy  or  coparcenary,  or  it 
arises  in  many  cases  by  construction  of  law.  (e)  In  this  country, 
it  may  be  created  by  descent,  as  well  as  by  deed  or>  will ;  and 
whether  the  estate  be  created  by  act  of  the  party  or  by  de- 
*868  scent,  in  either  case  tenants  in  common  are  deemed  to  *  have 
several  and  distinct  freeholds;  for  that  circumstance  is  a 
leading  eharacteristic  of  tenancy  in  common.  Each  tenant  is  oon- 
tidered  to  be  solely  or  severally  seised  of  his  share.  As  estates  in 
joint  tenancy  are  so  much  discouraged  by  the  statute  laws  of  this 
country,  and  the  doctrine  of  survivorship,  in  so  many  of  the  states, 
ezploded,  even  where  joint  tenancy,  with  its  other  unimportant 
incidents,  may  continue  to  exist,  the  many  questions  in  the  books, 
arising  upon  the  construction  of  the  words  of  a  deed  or  will,  opera- 
ting to  create  the  one  or  the  other  tenancy,  becomes  comparatively 
unimportant. 

The  conveyance  of  the  undivided  share  of  an  estate  in  common, 
is  made  in  like  manner  as  if  the  tenant  in  common  was  seised  of 
the  entirety,  (a)  But  one  joint  tenant,  or  tenant  in  common, 
cannot  convey  a  distinct  portion  of  the  estate  by  metes  and  bounds, 
so  as  to  prejudice  his  co-tenants  or  their  assignees,  even  though  it 
may  bind  him  by  way  of  estoppel.  As  against  the  co-tenants,  such 
a  deed  is  inoperative  and  void.  (6)  ^    If  tenants  in  common  join 


(6)  In  Virginia,  the  Statute  of  Descents  calls  all  the  heirs,  male  as  weU  as  female, 
parceners. 

(e)  Litt.  sees.  292,  294,  298,  802.  2  Blacks.  Comm.  192.  Preston  on  Abstracts, 
Tol.  ii.  76,  76. 

(a)  Preston  on  Abstracts,  toI.  ii.  77. 

(6)  Bartlett  v.  Harlow,  12  Mass.  848.    Peabody  v.  Minot,  24  Pick.  829.    Duncan  r 


*  A  release  to  a  tenant  in  common  from  his  co-tenanta,  of  their  interest  in  a  specific  part  of 
tiie  land  held  in  common,  confirms  a  conveyance  previously  made  by  him  of  that  part  of  the 
land.  Johnson  v,  Stevens,  7  Cush.  481.  The  acts  of  one  tenant  in  common  cannot  amount  to 
the  dedication  of  part  of  the  common  property  as  a  public  highway  against  the  other  oo-tenanU 
Soott  V.  State,  1  Sneed  (Tenn.),  629. 
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in  a  lease,  it  is,  in  judgment  of  law,  the  distinct  lease  of  each  of 
them ;  for  they  are  separately  seised,  and  there  is  no  privity  of 
estate  between  them.  They  may  enfeoflF  or  convey  to  each  other, 
the  same  as  if  they  dealt  with  a  stranger,  (c)  They  are  deemed  to 
be  seised  per  my^  but  not  per  tout ;  and,  consequently,  they  must 
sue  separately  in  actions  that  savor  of  the  realty.^  But  they  join 
in  actions  relating  to  some  entire  and  indivisible  thing,  and 
in  actions  of  trespass  *  relating  to  the  possession,^  and  in  *  369 
debt  for  rent,  though  not  in  an  avowry  for  rent,  (a)  *  The 
ancient  law  raised  this  very  artificial  distinction,  that  tenants  in 
common  might  deliver  seisin  to  each  other,  but  they  could  not 
convey  to  each  other  by  release.  A  joint  tenant  could  not  enfeoff 
his  companion,  because  they  were  both  actually  seised,  but  for  that 
very  reason  they  might  release  to  each  other ;  whereas,  on  the  one 
hand,  tenants  in  common  might  enfeoff  each  other,  but  they  could 
not  release  to  each  other,  because  they  were  not  jointly  seised,  (6)  * 
Nothing  contributes  more  to  perplex  and  obscure  the  law  of  real 
property  than  such  idle  and  unprofitable  refinements. 


Sylvester,  24  Maine,  482.  Mitchell  v.  Hazen,  4  Conn.  495.  Griswold  o.  Johnson,  6 
Ibid.  863.  Jewett  v.  Stockton,  8  Terger,  492.  In  Lessee  of  White  v.  Sayre,  2  Ohio, 
110,  the  m^ority  of  the  court  held,  that  a  tenant  in  common  could  lawMly  convey  a 
part  of  his  undivided  estate  by  specific  bounds ;  but  it  was  admitted  that  the  point  was 
attended  with  considerable  difficulty,  by  reason  of  the  ii^urious  consequences  of  such 
a  sale  to  the  co-tenant;  and  Judge  Burnet,  who  dissented,  went  at  large  into  the  ques- 
tion. The  decision  in  Duncan  v.  Sylvester  directly  overrules  this  case.  So  again,  in 
E.  Prentiss's  case,  7  Ohio,  part  2,  p.  129,  the  law  was  considered  to  be  settled  in  Ohio, 
that  a  tenant  in  common  could  convey  a  part  of  his  undivided  interest  in  the  whole 
land,  or  his  whole  imdivided  interest  in  a  part  of  the  land.^ 

(c)  Bro.  tit.  Feoffment,  pi.  46.    Heatherly  v.  Weston,  2  Wils.  282. 

(a)  Litt.  sec^Sll,  314.  Co.  Litt  Ibid.  Rehoboth  v.  Hunt,  1  Pick.  224.  Decker 
V.  Livingston,  15  Johns.  479.^ 

(6)  Bro.  tit.  Feoffment,  pL  46.    Butler's  note,  80,  to  Co.  Litt.  198,  a. 


2  See  Great  Falls  Co.  v.  Woreter,  16  N.  Hamp.  412. 

*  Stevenson  v.  Cofferin,  20  N.  Hamp.  160. 

1  In  a  complaint  for  flowage.    Tacker  v.  Campbell,  86  Maine,  846. 
«  Wall  tJ.  Hinds,  4  Gray,  266. 

*  One  tenant  in  common  may  recover  his  separate  interest  in  an  action  against  a  stranger 
for  a  conversion,  if  the  non-joinder  of  his  co-tenant  be  not  pleaded  in  abatement.  Tripp  v, 
Riley,  16  Barb.  (N.  Y.)  838.  See,  also,  Boobier  v,  Boobier,  89  Maine,  406 ;  Webber  v.  Merrill, 
84  N.  Hamp.  202.  In  Marshall  v.  Moseley,  21  N.  Y.  280,  the  executor  had  collected  rents  which 
belonged  to  de>n&ee8  or  tenants  in  common.  Held,  that  the  devisees  could  join  in  an  action 
against  the  executor  to  recover  the  money. 

^  This  distinction  is  recognized  in  Missouri.    Rector  ff.  Wau^,  17  Misson.  18. 
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The  InddentB  to  an  estate  in  oommon  are  mmilar  to  those  i^ 
pUcaUe  to  joint  estates.  The  owners  can  compel  each  other,  bj 
the  like  process  of  law,  to  a  partiti(Hi,  and  tiiej  are  liable  to 
each  other  for  waste,  and  they  are  bound  to  account  to  eadi 
efher'^  for  a  due  share  of  the  profits  of  the  estate  in  common,  (e)^ 
Ibe  mere  occupation  of  the  premises  by  one  joint  tenant,  <« 
tenant  in  common,  would  not,  of  itself,  at  common  law, '  haTo 
entitled  his  co-tenant  to  call  him  to  an  account.*  He  must  haTo 
stood  in  the  light  of  a  bailiff  or  receiver,  in  order  to  be  rendered 
lesponsible.  (d)  But  the  statute  of  4  Anne,  c.  16,  rendered  jcnnt 
tolumts  and  t^iants  in  common,  liable  in  account  as  bailiflb  for 
i^eodying  more  than  their  just  diare ;  and  this  provision  was  re- 
enacted  in  New  York,  in  1788,  and  is  now  incorporated  into  the 
B^vised  Statutes,  (e)    It  is  to  be  presumed,  from  the  reasonable* 


(e)  Tlie  ftetian  of  waite  wm  ifinm  at  betwMn  Joint  tenaotB  and  tenanti  In  eom- 
noB,  by  tiie  itatnte  of  Watt  IL,  o.  SS,  and  tida  k  tfaa  ttatiite  law  in  New  York  (New 
Toric  BoTiaed  Statutes,  toL  iL  884),  and  ia  doubtleM  either  the  etatute  or  the  veoeirmd, 
oommon  law  in  etetj  part  of  tba  United  States.  A  oonrt  of  eqni^.will  Ukewiaa 
inlsribie  by  iiganotion  to  preTont  destmctiTe  or  malidoiis  waste  by  either  par^. 
Twort  a.  Twort»  16  Veaey ,  128.  As  a  general  rale,  one  oo-tenant  ia  not  responsible  to 
another  for  permissiTe  waste,  except  in  the  special  cases  of  contribution  for  repairs. 
But  if  one  tenant  in  common  suffers  the  common  property  to  be  destroyed  by  his 
negligence,  he  is  answerable  to  his  co-tenants  for  their  proportions  of  the  loss.  Chea- 
ley  V.  Thompson,  8  N.  Hamp.*  Tenants  in  common  may  make  partition  by  parol,  if 
aooompanied  with  livery  of  seisin.  Anders  v,  Anders,  2  Dey.  (N.  C.)  532.  Jackson 
V.  Harder,  4  Johns.  202.    Folger  v.  Mitchell,  8  Pick.  899.? 

(if)  Ck>.  Litt  200,  b. 

(€)  Vol.  i.  760,  sec.  9.W 


^  But  a  toiant  in  common  in  possession  cannot  be  held  liable  in  trover  to  his  co4enant  for 
his  portion  of  the  crop  grown  on  the  land,  where  there  is  no  other  conversion  by  the  defendant 
than  taking  exclusive  possession  of  the  whole.  Keisel  v.  Earnest,  21  Penn.  St.  90.  Fobes  v. 
Shattnck,  22  Barb.  (N.  T.)  668.  Jones  v.  Brown,  88  £ng.  L.  &  £q.  304.  Otis  v.  Thompson, 
Hill  &  Denio  (N.  Y.),  131.  Where  property  is  in  its  nature  severable,  and  is  sold  by  quantity 
or  measure,  e.  g.  wheat,  each  tenant  in  conmion  may  appropriate  his  share,  and  is  not  liable  in 
trover  for  so  doing.  Fobes  v.  Shattuck,  22  Barb.  (N.Y.)  668.  See,  also,  Kimberly  r.  Patchin, 
19  N.  T.  840,  where  the  sale  and  right  to  sever  property  of  this  nature  are  ftilly  considered. 

*  Hall  V.  Fisher,  20  Barb.  (N.  T.)  441. 

T  Workman  v.  Guthrie,  29  Penn.  St  496.  Bompart  v.  Roderman,  24  Missou.  (8  Jones) 
886. 

*  One  tenant  in  common  has  no  equity  to  compel  the  mortgagee  of  the  common  property  to 
to  his  co-tenant  for  one-half  of  the  joint  debt  secured.    Frost  v.  Frost,  8  Sandfl  Ch.  188, 

*  See  Woolever  r.  Knapp,  18  Barb.  (N.  Y.)  266. 
10  Huff  ff.  BIcDonald,  22  Geo.  laL 
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ness  of  the  provision,  that  it  has  been  introdaced,  in  substancOi 
into  the  general  law  of  this  country.  (/) 

*  The  possession  of  one  tenant  in  common  is  the  posses-  *  870 
sion  of  the  others,^  and  the  taking  of  the  whole  profits  by 
one,  does  not  amount  to  an  ouster  of  his  companions.^  But  if  one 
actually  ousts  the  other,  or  afibrds,  by  hb  acts,  sufficient  ground 
for  a  jury  to  presume  an  ouster,  the  one  that  is  ousted  will  be 
driven  to  his  action  of  ejectment,  (a)  ^  So,  one  tenant  in  common 
cannot  bring  an  action  of  trespass  against  another  for  entry  upon, 
and  enjoyment  of,  the  common  property,  nor  sue  him  to  recover 
the  docimients  relative  to  the  joint  estate.  K,  however,  one 
tenant  occupies  a  particular  part  of  the  premises  by  agreement, 
and  his  co-tenant  disturbs  him  in  his  occupation,  he  becomes 
a  trespasser.  (()  ^    The  growing  crop  put  in  by  one  tenant  in 

(/*)  See  Jones  o.  Hanaden,  9  Mass.  644;  Brigham  v,  Eyeletfa,  Ibid.  588;  Beyised 
Statutes  of  Missouri,  1885,  p.  87;  Elmer's  (N.J.)  Digest,  4. 

(a)  Co.  Litt  199,  b.  Fairdaiiii  v.  Shackleton,  6  Burr.  2S04.  Doe  tf.  ProMer, 
Ck)wp.  217.  Peaceable  v.  Bead,  1  EMt,  668.  Doe  v.  Bird,  11  East,  49."  If  one  ten- 
ant in  possession  retains  the  whole  and  denies  the  title  of  his  co-tenant  to  any  part  of 
the  land,  it  amounts  to  an  ouster.^ 

(6)  Keay  v.  Goodwin,  16  Mass.  1.  Clowes  v,  Hawley,  12  Johns.  484.  So,  if  one 
tenant  in  common  sells  trees  growing  on  the  land,  and  receives  payment,  he  may  bo 
sued  in  attumpdt  by  his  co-tenant    Miller  v.  Miller,  7  Pick.  188.* 

1  Bockmaster  v.  Needham,  22  Yermont,  617. 

s  As  to  what  constkates  ouster  as  between  oo-tenants,  see  Cross  v.  Robinson,  21  Conn.  879; 
Peck  9.  Ward,  18  Penn.  St  (6  Hairis)  606;  Keyser  v.  Evans,  80  Penn.  St  607;  Small  «. 
Clifford,  88  Maine,  218;  Johnson  o.  Swain,  1  Biisbee*Law  (N.  C),  886;  Toong  «.  Adams,  14 
B.  Hon.  (Ken.)  127;  Challefonx  v.  Duchanne,  4  Wis.  564;  Goeway  «.  Urig,  18  111.  288;  Man- 
chester «.  Doddridge,  8  Ind.  860;  Forward  v.  Deetz,  82  Penn.  St  68;  Presoott  «.  Neven, 
4  Mason,  826. 

*  Corbin  v.  Cannon,  81  Missou.  (2  George)  670. 

^  A  mortgage  of  the  whole  estate  by  one  tenant  in  common  is  not  conclusive  evidence  of 
ouster  of  his  co-tenants.  Wilson  v,  Collishaw,  18  Penn.  St  (1  Harris)  276.  See,  also, 
Hannon  «.  Hannah,  9  Gratt  (Va.)  146. 

^  But  the  objection  that  a  tenant  in  common  of  lands  cannot  recover  possession  without 
showing  an  actual  ouster,  can  only  be  taken  by  the  co-tenant  or  by  one  under  him.  Amot  «. 
Beadle,  HUl  &  Denio  (N.  Y.),  181. 

*  In  Maine,  by  statute,  one  tenant  in  common,  or  joint  tenant,  may  maintain  an  action 
against  the  other  to  recover  his  share  of  profits  received  by  the  other.  Acts  of  Maine,  1848, 
ch.  61.  He  may  maintain  auwmpeU,  Buck  v.  Spofford,  81  Maine,  847.  Moses  v.  Boss,  41 
Blaine,  360.  See,  also,  Shepard  «.  Richards,  2  Gray,  424 ;  Blanton  v,  Yanzant,  2  Swan  (Tenn.), 
276 ;  Kenniston  v.  Ham,  9  Foster,  601 ;  Pope  v.  Harkins,  16  Ala.  821. 

7  Bond  V.  Hilton,  1  Bosbee  Law  (N.  C),  808.  So  he  may  have  distress  for  rent  under  a 
lease.  Luther  v.  Arnold,  8  Rich.  (S.  C.)  24.  Trespass  will  not  lie  by  one  tenant  in  conmion 
against  another  for  entering  upon  the  common  property  under  an  exclusive  claim  of  ownership 
of  the  whole,  and  cutting  and  carrying  away  all  the  timber  thereon.  Wait  o.  Richardson, 
9I&  Vermont,  190. 
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common,  who  took  possession  exclusively  without  contract,  on 
partition  made  while  the  crop  is  growing,  goes  in  severalty,  as  the 
property  of  each,  (c) 

One  joint  tenant,  or  tenant  in  common,  can  compel  the  others 
to  unite  in  the  expense  of  necessary  reparations  to  a  house  or  mill 
belonging  to  them ;  though  the  rule  is  limited  to  those  parts  of 
common  property,  and  does  not  apply  to  the  case  of  fences  enclos- 
mg  wood  or  arable  lands.  The  writ  de  reparatione  facienda  lay, 
at  common  law,  in  such  cases,  when  one  tenant  was  willing  to 
repair,  and  the  others  would  not.  (d)  In  Massachusetts,  it  is 
doubted  whether  this  rule  applies  in  that  state  to  mills;  and  it 
is,  at  least,  so  far  equitably  modified  by  statute,  that  if  one  part 
owner  of  a  mill  repairs  against  the  consent  of  his  partners,  he  must 
look  to  the  profits  for  his  indemnity,  (e)     To  sustain  the  action, 


(c)  Calhoun  v.  Curtis,  4  Metcalf,  418. 

(d)  F.  N.  B.  127,  a,  162,  b.  Co.  Litt  54,  b,  200,  b.  Bowles's  case,  11  Co.  82,  b. 
Anderson  v,  Greble,  1  Ash.  186.  Carrer  v.  Miller,  4  Mass.  559.  It  has  been  sug- 
gested by  a  very  respectable  writer  on  this  subject,  that  one  tenant  in  common  might, 
in  an  action  of  cusumpsit  for  money  laid  out  and  expended,  sue  his  co-tenant  who  had 
received  his  share  of  the  profits,  for  his  share  of  expenditures  in  necessary  repairs  on 
tbe  implied  contract  to  reflmd.  Gibbons  on  the  Law  of  Dilapidations,  p.  101 .'  In 
South  Carolina,  it  was  held,  in  Thompson  v.  Bostick,  1  McMullan  £q.  75,  and  in  Han- 
cock V.  Day,  Ibid.  69,  298,  and  in  Holt  i;.  Robertson,  Ibid.  475,  that  a  co-tenant  in 
common  is  only  chargeable  to  his  associate  for  the  rent  which  the  premises  were 
capable  of  producing  at  the  time  he  took  possession,  and  not  for  the  enhanced  rent 
wliich  the  land  was  capable  of  producing  by  his  improvements,  for  the  iniprovenienls 
are  made  by  him  at  his  own  expen8e,-and  are  not  chargeable  upon  his  co-tenant,  except 
under  special  circumstances.  In  Loring  v.  Bacon,  4  Mass.  575,  tlie  question  was 
learnedly  discussed,  whether  A.,  who  owned  a  chamber  in  a  house,  and  repaired  the 
roof,  could  compel  B.,  who  owned  the  cellar,  to  contribute,  and  the  court  held  that  he 
could  not,  as  the  parties  had  distinct  dwelUng-houses.  Cheeseborough  v.  Green,  10 
Conn.  818,  S.  P.  The  French  code  is  very  special  in  its  regulations  on  this  subject. 
Each  proprietor  of  his  own  room  is  bound  to  keep  it  in  repair,  and  the  main  walls  and 
the  roof  are  kept  in  repair  at  the  joint  and  ratable  expense  of  all  the  proprietors. 
Code  CivU,  art.  664. 

(e)  Carver  v.  Miller,  4  Mass.  559.  By  the  Massachusetts  Revised  Statutes,  1836, 
pp.  682,  683,  the  greater  part  of  the  proprietors  in  interest  of  mills  or  dams,  which 
need  reparation,  may  cause  the  same  to  be  done,  at  the  expense  of  all,  in  pn)i>ortion 
to  their  respective  interests,  after  a  call,  on  due  notice,  of  a  meeting  of  all  of  them. 


8  It  has  been  held  that  one  tenant  in  common  cannot  charge  the  other  for  impn)vement!=,  or 
for  buildings  placed  upon  their  land.  Thurston  v.  Dickinnon,  2  Rich,  Eq.  317.  Tavlor  r.  Bald- 
win, 10  Barb.  (N.  Y.)  682,  626.  But  it  seems,  that  on  partition  subsequently  niadf,  he  is 
entitled  to  that  part  on  which  the  improvements  were  made,  or  to  compensation.  Kuhiuson  v. 
McDonald,  11  Texas,  886.  * 
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there  most  be  a  request  to  join  in  the  reparation,  and  a 
refusal,  and  the  expenditures  must  *  have  been  previously  *  871 
made,  (a)  ^  The  doctrine  of  contribution,  in  such  cases, 
rests  on  the  principle,  that  where  parties  stand  in  cequali  jurtj 
equality  of  burthen  becomes  equity.  (6)  But  the  necessity  of  the 
rule  does  not  press  with  the  like  overbearing  force  that  it  does  in 
many  other  cases  arising  out  of  the  law  of  vicinage ;  for  the  co- 
tenant  who  wishes  to  repair  beyond  the  inclination  or  ability  of 
his  companion,  has  his  easy  and  prompt  remedy,  by  procuring 
a  partition  or  sale  of  the  common  property,  (c) 


Every  mortgagee  in  posseeaioii,  and  tenant  in  tail,  of  any  part  of  a  mill,  are  deemed 
proprietors,  and  the  guardian  may  represent  the  interest  of  his  word,  and  the  husband 
that  of  his  Wife,  and  the  apportionment  of  the  expense  as  between  tenant  and  rever- 
sioner, is  to  be  in  a  ratio  to  the  value  of  their  respective  interests.* 

(a)  Jackson  J.,  in  Doane  v.  Badger,  12  Mass.  70.  Mumford  v.  Brown,  6  Cowen, 
475.  And  if  the  mill  be  destroyed  by  the  negligence  of  one  tenant  in  common,  the 
others  may  have  their  indemnity  by  a  special  action  on  the  case.  Chesley  v.  Thomp- 
son, 8  N.  Hamp.  9.  In  Pennsylvania,  the  commissioners  appointed  to  revise  the 
civil  code,  made  provision  in  a  bill  by  them  reported  in  January,  1885,  ibr  enforcing 
contribution  in  specified  cases,  and  particularly  in  proceedings  for  the  purpose  of 
repairing,  maintaining,  or  preserving  any  common  property,  when  the  court  shall  be 
satisfied  of  the  necessity  thereof.  Contribution  rests  on  the  principle  that  payment 
by  A.  has  removed  a  common  burthen  from  him  and  B.,  and  that  by  the  payment  a 
common  benefit  has  been  received.  Screven  o.  Joyner,  1  Hill  (S.  C),  Ch.  260.  In 
New  Hampshire,  it  is  provided  by  statute,  that  joint  tenants,  and  tenants  in  common 
of  mills,  may  be  compelled  to  contribute,  in  proportion  to  their  interests  therein,  to 
necessary  repairs  to  the  mill,  mill-dam,  and  flume,  and  a  rebuilding  may,  under  some 
circumstances,  be  considered  a  repair.    Bellows  v.  Dewey,  9  N.  Hamp.  278. 

(6)  Sir  William  Harberf  s  case,  8  Co.  11,  b.  Bro.  Abr.  tit  Suite  and  Contribution. 
Eyre  Ch.  B.,  in  Deering  v.  Earl  of  Winchelsea,  2  Bos.  &  Full.  270.  S.  C.  1  Cox,  818. 
Dig.  17,  2,  52,  10.  Voet  ad  Pand.  h.  t  sec.  18.  Campbell  v.  Mesier,  4  Johns.  Ch. 
884.    Fletcher  v,  Grover,  11  N.  Hamp.  869. 

(c)  The  rule  in  Louisiana  is,  that  joint  owners  must  contribute  ratably  to  useftd 
expenses  incurred  on  the  property,  by  a  joint  owner  having  the  management  of  it, 
when  no  opposition  on  their  part  has  been  made  to  such  expenses.  Percy  v.  Millan- 
don,  18  Murtin  (Louis.),  616.  One  tenant  in  common,  before  partition,  cannot  purchase 
in  an  outstanding  title  or  incumbrance  on  the  joint  estate  for  his  exclusive  benefit,  and 
use  it  against  his  co-tenant  The  purchase  enures  in  equity  to  the  common  benefit, 
and  the  purchaser  is  entitled  to  contribution.  So,  also,  one  surety,  having  a  counter 
security,  is  bound  to  apply  it  to  the  benefit  of  his  co-surety,  equally  with  himself. 
Field  V.  Pelot,  1  McMullan  (S.  C.)  Eq.  870.  The  principle  rests  on  the  privity  be- 
tween the  parties,  and  the  fidelity  and  good  £Euth  which  tlie  connection  implies.    Van 


^  See,  under  the  Mill  Act  of  Maine,  Back  «.  Spofford,  81  Maine,  84. 
1  In  Georgia,  waste  will  lie  by  one  joint  tenant  or  tenant  in  common  against  the  other. 
Shield  V.  Stark,  14  Geo.  429. 
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Banm  v.  Ftedi,  i  Jofaoi.  Ck.  407.  Let  v.  Voo:,  6  Dmm  (Ken.),  176. 
«.Alhart«i,Ibld,  278^281.*  It  Is  a^Jadged  tbat  a  ohraraty  ii  not  boiind  to  go  ioii 
eqattj  Ibr  oootrilmtioii.  He  baa  hii  lemedy  by  flMwiipiiY,  md  he  may  reeorer  aoBotd- 
iBf  to  Ifae  number  of  Ifae  iiiretfeay  ivitfaont  nSsttaaoe  to  Ifae  mmiber  of  the  principals 
Ke^p  a.  Vfaideii,  13  Maea.  4b  W.  421.  Bacfaelder  a.  Fidce,  17  Maei.  464.  The  om 
of  Yenabie  a.  Beanehamp,  8  0aiia»  826^  82S^  adopla  and  ^pliea  flie  principle  to  the 
tmanta  after  flie  partition^  on  aooomt  of  Ifae  wananty,  ezpresi  or  implied,  annexed  to 
Ifae  partilion  at  between  the  partlee  in  rektkm  to  the  title,  and  eadi  parly  ia  thereby 
aatopped  from  aaaerting  any  adTeree  dalm  to  any  parcel  of  the  knd  allotted  to  another. 
Thera  appean  to  be  great  tooe  and  jwtioe  hi  Ola  hitter  dedaion.  But  tiie  prine^ 
doaa  not  tspsfy^  after  Ifae  tenante  in  common  baTO  been  evicted  nnder  an  adTerae  tMe, 
and  eadi  of  them  are  Aen  at  Uber^  to  bay  the  loet  lend  Ibr  bis  own  exdorfTo  benefit 
Coleman  a.  Coleman,  8  Dana  (Sen.),  408.*  Mr.  Jnstloe  Story,  hi  Fhigg  w.  liana,  2 
Smnner,  620-624^  adopti  and  adbrces  Ifae  principles  contained  In  Van  Home  v.  Fonda» 
abofa  mentjoned,  and  he  says  it  stands  approTed  of  equally  by  the  Poman  law,  tfia 
gnand  recognition  of  contiiiientBl  Xnrope,  and  Ifae  actaai  jarispradenoe  of  "'g-i^— ^ 
and  Amevfcmi 

Bnaoos  phased  in  Ifae  dtoathm  of  toast  and  coniWenoe  witik  respect  to  the  aalifael 
of  a  pordiase,  cannot  retain  the  pvrei»se  8>r  tiieir  own  benefit,  hot  tiiey  hold  it  la 
trast  This  role  of  eqvHy  k  not  limited  in  its  implication  to  sach  persons  aa  tiustuia, 
gnanWans,  eiecators,  or  soUcitors,  hot  it  is  one  of  mdrwasl  api^loatlon,  alfcoting  al 
penona  who  come  within  llie  prinoipk,  which  Is  that  no  party  csn  be  penaittod  to 
pnrehase  an  interest^  wlieie  he  had  a  doty  to  pertam  inconsistent  with  tlie  diaractir 
of  a  pochaaer.  Lord  Msmieri,  hi  Neabitt  a.  Tradennkdc,  1  BaU  &  B.  46.  Qreenhnr 
V.  Kng,  If  Lord  Cotlenham,  1841.  Van  Spps  v.  Van  Epps,  9  FUge,  287,  by  Ghaa- 
eeDor  Walworth.  TlHmar  «.  Elworlhy,  by  Lord  Langdaie,  Master  of  the  Bolls»  4 
BaaTaii,487.  Biddnaon a.  Codwise, ^  Assistant  Y. Ch., hi  1  Sandt  Ch.  214.*  The 
abore  principle  Is  indnUtsbly  established  by  those  learned  chancellors,  and  is  fi^midad 
on  the  desrest  and  most  refined  equity  and  jostice.'^ 


*  Coflateral  securities,  taken  by  a  surety  for  his  indemnity,  are  regarded  as  trusts  for  the 
better  security  of  the  debt,  and  wiU  be  enforced  in  equity.    Vail  v.  Foster,  4  Comst  813. 

s  Beinlxyth  v.  Zerbi  Run  Improvement  Co.,  29  Penn.  St  189. 

<  See,  also.  Page  v.  Naglee,  6  Cal.  241. 

'*  The  principle  is  applied  to  a  purchase  by  a  trustee  with  the  trust  fund.  Wilkinson  «. 
Wilkinson,  1  Head  (Tenn.)*  805.  So  where  a  solicitor's  clerk  purchased  from  a  client  by 
means  of  information  derived  in  the  course  of  his  emplo3rment.  Hobday  v.  Peters,  28  Beavmn, 
849;  and  see  Vaughton  v.  Noble,  80  Beavan,  84;  Gardner  o.  Ogden,  22  K.  T.  827.  In  Cook 
V.  Lamotte,  16  Beavan,  284,  the  doctrine  is  held,  that  whenever  a  person,  by  voluntary  dona- 
tion, receives  a  benefit  firom  another,  he  is  boimd,  if  the  transaction  be  questioned,  to  prove  that 
it  was  righteous,  and  that  the  donor  voluntarily  and  deliberately  did  the  act  And  see  BiDaga 
V.  Southee,  9  Hare,  684.  "  Even  (says  Ld.  Leonards)  if  an  attorney,  as  agent,  can  show  that 
he  is  entitled  to  purchase,  yet,  instead  of  openly  purchasing,  he  purchases  in  the  name  of  a 
trustee  or  agent,  without  disclosing  the  foct,  no  soch  porehase  can  stand  for  a  single  moment*' 
Lewis  V.  Hilhnan,  18  £ng.  L.  &  £q.  46. 
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LECTURE  LXV. 


OF  TTTLB  BY  DESOBNT« 


We  have  already  considered  the  nature  of  real  property,  fhe 
different  quantities  of  interest  which  may  be  had  in  it,  the  con- 
ditions on  which  it  is  held,  and  the  character  and  variety  of  joint 
own'brship  in  land.  I  now  proceed  to  treat  of  title  to  real  prop- 
erty, and  of  the  several  ways  in  which  that  title  may  be  acquired 
and  transferred. 

To  constitute  a  perfect  title,  there  must  be  the  imion  of  actual 
possession,  the  right  of  possession,  and  the  right  of  property,  (a) 
These  several  constituent  parts  of  title  may  be  divided  and  dis- 
tributed among  several  persons,  so  that  one  of  them  may  have  the 
possession,  another  the  right  of  possession,  and  the  third  the  right 
of  property.  Unless  they  all  be  united  in  one  and  the  same  party, 
there  cannot  be  that  consolidated  right,  that  jvs  dupliccUvm,  or  the 
droit  droits  or  the  jus  proprietatis  et  possessianisy  which,  according 
to  the  ancient  English  law,  formed  a  complete  title,  (h) 

All  the  modes  of  acquiring  title  to  land  are  reducible  to  title 
by  descent  and  by  purchase,  or,  according  to  the  better  distribu- 
tion of  Mr.  Hargrave,  into  title  by  act  or  operation  of  law,  and 
title  by  purchase,  or  by  the  act  or  agreement  of  the  par- 
ties, (c)     Whether  the   agreement  be  foimded  upon  *  a    *  874 


(a)  2  Blacks.  Comm.  199. 

(6)  Bracton,  Ub.  2,  fo.  82,  b,  lib.  5,  fo.  872,  b.  Ck>.  Litt.  266,  a.  The  ancieiit  doo* 
trine  of  remitter  applies  when  a  person  has  the  ju8  proprieUu  in  lands,  but  is  out  of 
possession,  and  the  freehold  is  cast  upon  him  by  some  subsequent  and  defectiye  title 
during  in&ncy  or  coverture,  or  by  descent,  and  he  enters  under  that  title.  In  that 
case  he  is  remitted,  by  operation  of  law,  to  his  better  title,  and  the  defeasible  estate  is 
annulled.  8  Blacks.  Comm.  19,  190.  Littleton  has  a  whole  chapter  on  this  title,  and 
Coke  has  added  a  copious  commentary.    Co.  Litt.  848. 

(c)  Titles  by  courtesy  and  in  dower,  arising  by  operation  of  law  upon  the  death  of 
the  wife  or  husband,  as  the  case  may  be,  seem  to  &U  properly  under  the  head  of  titlo 
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valuable  consideration,  or  be  the  result  of  a  free  and  volunr 
tary  gift,  the  property  thereby  acquired  is  still,  in  the  eye  of  the 
law,  a  purchase,  (a)  I  shall  treat  of  each  of  these  sources  of  title 
in  their  order;  and  it  will  be  the  object  of  the  present  lecture 
to  examine  the  doctrine  of  descents,  which  has  always  formed 
a  prominent  and  very  interesting  title  in  every  code  of  civil  juris- 
prudence. 

Descent,  or  hereditary  possession,  is  the  title  whereby  a  person, 
oh  the  death  of  his  ancestor,  acquires  his  estate  by  right  of  repre- 
sentation as  his  heir.  (6)  The  English  law  of  descent  is  governed 
by  a  number  of  rules,  or  canons  of  inheritance,  which  have  been 
established  for  ages,  and  have  regulated  the  transmission  of  the 
estate  from  the  ancestor  to  the  heir,  in  so  clear  and  decided  a  man- 
ner, as  to  preclude  all  uncertainty  as  to  the  course  which  ihe 
descent  is  to  take.  But,  in  the  United  States,  the  English  conmion 
law  of  descents,  in  its  most  essential  features,  has  been  universally 
rejected,  and  each  state  has  established  a  law  of  descent  for  itself. 
The  laws  of  tlie  individual  states  may  agree  in  their  great  oat- 
lines,  but  they  diflFer  exceedingly  in  the  details.  There  is  no 
entire,  though  there  is  an  essential  uniformity  on  this  subject; 
and  the  observation  of  a  great  master  of  this  title  in  American 
law  ((?)  is  rather  too  strong,  when  he  says,  that  "  this  nation  may 
be  said  to  have  no  general  law  of  descents,  which  probably  has 
not  fallen  to  the  lot  of  any  other  civilized  country."  (<f)     I  shall 


by  descent.  See  Co.  Litt.  18,  b,  and  n.  106.  The  learned  author  of  the  article 
Alienage,  m  the  American  Law  Magazine  for  October,  1843,  has  referred  to  autliori- 
ties  in  favor  of  tlie  proposition,  and  particularly  to  the  strong  case  of  Pemberton  v. 
Hicks,  1  Binney,  1. 

(a)  Co.  Litt.  18,  a,  b.    Ilarg.  Ibid.  n.  106. 

(b)  2  Blacks.  Comm.  201. 

(c)  Reeve's  Treatise  on  the  Law  of  Descents,  pref. 

{d)  The  law  of  descent  in  the  provinces  of  France,  before  the  revolution  of  1789, 
■was  exceedingly  various,  and  far  exceeded  that  in  the  several  American  states.  In 
tlie  southern  j)rovinces  {Pays  de  droit  ecrit),  tlie  succession  to  intestiites  was  generally 
according  to  the  118th  novel  of  Justinian,  to  all  the  children,  male  and  female,  equally. 
But  in  the  other  provinces  (jxiys  coutumiers),  there  was  much  difference,  even  in  the 
lineal  line.  In  the  nouveau  coutnmier  de  Francey  et  des  Provinces,  connues  sous  le  noms  des 
Gaules,  it  was  stated  that  the  customs  amounted  to  five  hundred  and  forty-seven.  In 
some  the  eldest  son  took  the  entire  estate.  In  most  of  the  provinces  he  was  allowed 
advantages  more  or  less  considerable.  In  some  the  married  daughters  were  excluded  ; 
in  others  unmarried  daughters,  as  against  male  children.  In  the  collateral  line,  the 
modifications  and  diversities  of  succession  were  infinite.     Tlie  decrees  of  the  constitu> 
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not  attempt  to  define  and  explain  all  the  variations  and  shades 
of  differences  between  the  regulations  of  descent  in  the  different 
states.  This  has  been  already  done  to  our  hand,  with  great  ful- 
ness of  illustration,  in  the  work  of  Chief  Justice  Reeve,  to  which 
I  have  alluded ;  and  it  will  be  sufficient  for  the  purpose  of  the 
present  essay,  to  state  those  leading  principles  of  the  law  of  descent 
in  the  United  States,  wliich  are  of  the  most  general  applicar 
tion. 

*  I.  The  first  rule  of  inheritance  is,  that  if  a  person  own-  *  875 
ing  real  estate  dies  seised,  or  as  owner,  without  devising 
the  same,  the  estate  shall  descend  to  his  lawful  descendants  in  the 
direct  line  of  lineal  descent ;  and  if  there  be  but  one  person,  then 
to  him  or  her  alone,  and  if  more  than  one  person,  and  all  of  equal 
degree  of  consanguinity  to  the  ancestor,  then  the  inheritance  shall 
descend  to  the  several  persons  as  tenants  in  common,  in  equal 
parts,  however  remote  from  the  intestate  the  common  degree  of 
consanguinity  may  be. 

This  rule  is  in  favor  of  the  equal  claims  of  the  descending  line, 
in  the  same  degree,  without  distinction  of  sex,  and  to  the  exclusion 
of  all  other  claimants.  Thus,  if  A.  dies,  owning  real  estate,  and 
leaves,  for  instance,  two  sons  and  a  daughter,  or  instead  of  chil- 
dren, leaves  only  two  or  more  grandchildren,  or  two  or  more 
great-grandchildren,  these  persons  being  his  lineal  descendantS| 
and  all  of  equal  degree  of  consanguinity  to  the  common  ancestor, 
that  is,  being  all  of  them  either  his  children,  or  grandchildren,  or 
great-grandchildren,  they  will  partake  equally  of  the  inheritance 
as  tenants  in  common.  This  rule  of  descent  was  prescribed  by 
the  statute  of  New  York,  of  the  23d  February,  1786 ;  and  it  has 
been  adopted  by  the  New  York  Revised  Statutes,  (a)    It  prevails 


ent  assembly  of  the  15th  March,  1790,  and  8th  of  April,  1791,  first  abolished  the 
rights  of  primogeniture  and  preference  for  males ;  and,  after  a  distressing  series  of 
changes,  retrospective  decrees,  con^ion,  and  injustice,  the  French  law  of  succession 
was  permanently  regulated  by  the  Napoleon  code.  Prior  to  this  consummation  of 
their  civil  code,  A.  C.  Guichard  published  a  grave  and  sensible  treatise,  and  one  that 
was  historical,  analytical,  and  critical,  on  the  revolutionary  law  of  successions.  See 
his  Dissertation  sur  le  Regime  actuel  des  Successions,  published  at  Paris,  according  to  the 
republican  calendar,  Nivdse  An,  6.  So,  also,  in  the  third  year  of  the  Republic,  C.  Ver- 
miel,  published  at  Paris,  under  the  title  of  Code  des  Successions,  a  collection  of  Decrees, 
Sur  les  Successions,  Testaonens,  Donations,  Substitutions,  Portages  ei  cadres  actes  civiles  qui 
y  ont  rapport. 

(a)  Vol.  i.  751,  sees.  1,  2.    Ibid.  758,  sees.  17.    Bnd.  754,  sec.  19. 

86* 
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in  all  the  United  States,  wiih  this  variation,  that  in  South  Garo* 
lina  the  widow  takes  one  third  of  the  estate  in  fee,  and  in  Georgia 
she  takes  a  child's  share  in  fee,  if  there  be  any  children,  and  if 
none,  she  then  takes  ^  moietj  of  the  estate.  In  Massachusetti, 
the  statute  law  of  descents  applies  only  to  estates  whereof  flie 
ancestor  died  seised  in  fee  simple  or  for  the  life  of  another,  and 
the  descent  of  estates  taU  (which  are  left  as  they  stood  at  common 
law)  is  limited  to  the  eldest  male  heir,  (i)  In  Rhode  Island, 
New  Jersey,  (e)  North  and  South  Oarolina,  Tennessee,  and  Lonis- 
iana,  the  daimants  take,  in  all  cases,  per  9tirpe$y  though  standing 
in  the  same  degree.  In  Alabama,  the  descendants  of  children 
also  take  jE»€r  itirpea,  and  in  Tennessee  the  male  issue  is  preferred 
to  the  female  in  the  descent  of  real  property,  (d) 


(A)  BtetatB,  1791,  0.  60.    BeWted  Stetnftei,  1886,  p.  418.    Cotbin  v.  BeaSj,  99 

n^sii 

(c)  TheActof  NewJenejof  ISn^UnotdearijezpiMtedinxwpeeCtotfMf^^ 
of  tii6  Uofld  dMPondinti,  but  I  hkre  Mtmned  the  oonitnictioii  to  be,  thai  npnmwiaiim 
praralli  after  childzen,  or  in  the  leooiid  dasi  of  deocmdants. 

((f)  Stitate  Laws  of  Tenneteee,  ed.  1886,  pp.  247,  248.  LewlB  v.  Glaibonieb  6 
Ttrgtr,  869.  Toahnln's  Dig.  88&  Act  of  Georgfai  of  December  26, 1826.  Mi— 
dmatm  BevlMd  Statutes,  1886.  North  Carolina  BevlMd  Statutei,  1887,  tit  Deaoenti. 
AiUn'B  Alabama  Dig.  2d  ed.  p.  128.  The  MmachnsettB  ReviMd  Statutes  of  1886, 
have  this  fUrther  provision,  that  if  any  surriving  child  dies  under  age,  and  not  having 
been  married,  his  estate,  90  inherited,  shall  descend  to  the  other  children  of  tlie  same 
parent,  and  the  issue  of  any  of  them  dead,  by  right  of  representation ;  if  all  the  other 
children  be  dead,  then  to  their  issue  equally,  if  of  the  same  degree ;  otherwise,  by 
representation.  The  Ordinance  of  Congress  of  18th  July,  1787,  for  the  government 
of  the  northwestern  territory,  provided  that  the  estates  within  the  territory,  of  persons 
dying  intestate,  should  go  to  the  children  and  the  descendants  of  a  deceased  child  in 
equal  parts ;  the  descendants  of  a  deceased  child  or  grandchildren  to  take  the  parent's 
ahare  in  equal  parts ;  and  when  there  were  no  children  or  descendants,  then  the  estates 
should  go  in  equal  parts  to  the  next  of  kin  in  equal  degree ;  and  among  collaterals,  the 
children  of  a  deceased  brother  or  sister  of  the  intestate  should  have,  in  equal  parts 
among  them,  their  deceased  parent's  share ;  and  that  there  should  in  no  case  be  a  dis- 
tinction between  kindred  of  the  whole  and  half  blood ;  saving  in  all  cases,  to  the 
widow  of  the  intestate,  her  third  part  of  the  real  estate  for  life.  But  this  law  relative 
to  descents  was  to  be  subject  to  Aiture  legislative  alteration,  though  it  is  presumed  to 
be  still  the  general  law  of  descent  in  all  those  states  and  districts  comprising  what,  in 
1787,  was  the  territory  of  the  United  States  northwest  of  the  river  Ohio,  except  in  tiie 
instances  hereinafter  mentioned.  See,  farther,  Reeve's  Law  of  Descents,  /wmmi,' 
Grifflth|s  Law  Register,  under  the  head  of  each  state,  No.  6 ;  Civil  Code  of  Louisiana, 
Nos.  891,  898 ;  Act  of  Rhode  Island  concerning  Descents,  passed  January,  1822 . 
Stent  0.  M'Leod,  2  M'Cord,  Ch.  864.  In  several  of  the  colonies,  before  the  Revolu- 
tion, the  English  law  of  primogeniture  prevailed.  It  prevailed  in  Rhode  Island  until 
the  year  1770 ;  and  in  New  York,  New  Jersey,  Virginia,  tlie  two  Carolinas,  and 
Georgia,  until  the  Revolution ;  and  in  Maryland  until  1715.    In  Massachusetts,  Con- 
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♦The  transmission  of  property  by  hereditary  descent,  *876 
from  the  parent  to  his  children,  is  the  dictate  of  the  natural 
affections ;  and  Dr.  Taylor  holds  it  to  be  the  general  direction  of 
Providence.  It  encourages  paternal  improvements,  cherishes  filial 
loyalty,  cements  domestic  society;  and  nature  and  policy  have 
equally  concurred  to  introduce  and  maintain  this  primary  rule  of 
inheritance,  in  the  laws  and  usages  of  all  civilized  nations.  But 
the  distribution  among  the  children  has  varied  greatly  in  different 
countries ;  and  no  two  nations  seem  to  have  agreed  in  the  same 
precise  course  of  hereditary  descent ;  and  they  have  very  rarely 
concurred,  as  we  have  done,  in  establishing  the  natural  equality 
that  seems  to  belong  to  lineal  descendants  standing  in  equal  de- 
gree. A  good  deal  of  importance  was  attached  to  the  claims  of 
primogeniture  in  the  patriarchal  ages ;  and  the  first-bom  son  was 
the  earliest  companion  of  his  father,  and  the  natural  substitute  for 
the  want  of  a  paternal  guardian  to  the  younger  children.  The 
law  of  Moses  gave  the  eldest  son  a  double  portion,  and  excluded 
the  daughters  entirely  from  the  inheritance,  so  long  as  there  were 
sons,  and  descendants  of  sons ;  and  when  the  inheritance  went  to 
the  daughters  in  equal  portions,  in  default  of  sons,  they 
were  obliged  to  marry  in  the  *  family  of  their  father's  tribe,  *  877 
in  order  to  keep  the  inheritance  within  it.  (a)    In  the 


necticut,  and  Delaware,  the  eldest  son  had  onlj  a  doable  portion,  and  this  continaed 
in  Connecticat  until  1792,  when  the  law  giving  the  eldest  son  a  double  portion  was 
repealed.  In  Pennsylvania,  by  the  law  of  1688,  the  law  of  primogeniture  was  abol- 
ished, but  the  Act  still  gave  the  eldest  son  a  double  portion.  Chalmers's  Annals,  649, 
and  so  the  law  in  Pennsylvania  continued  until  1794.  The  Act  of  Massachusetts,  in 
1692,  did  the  same.  2  Hutchinson's  Hist.  66.  In  the  Abstract  of  the  Laws  of  New 
England,  a  code  digested  by  the  Rev.  Mr.  Cotton,  and  published  in  1666,  it  was  ordered 
that  inheritances,  as  well  as  personal  estates,  should  descend  to  the  next  of  kin,  assign 
ing  a  double  portion  to  the  eldest  son.  Hutchinson's  State  Papers,  168.  The  old  New 
England  laws  spoke  of  this  double  portion  as  being  "  according  to  the  law  of  nature, 
and  the  dignity  of  birthright."  Mass.  Hist.  Collections,  vol.  v.  178.  So,  in  the  pro- 
vince of  New  Brunswick,  under  the  colonial  statute  of  26  Geo.  III.,  the  heh*  at  law  of 
the  intestate  takes  a  double  portion,  and  the  remainder  of  the  estate  is  distributed 
equally  among  the  otlier  chUdren  of  the  intestate  or  their  representatives,  including 
children  of  the  half  blood.  The  double  portion  is  not  confined  to  the  lineal  heir,  but 
extends  to  the  heir  at  law  among  collaterals,  as  to  a  brother.  Thompson  v.  AUanshaw, 
Kerr  (N.  B.),  84. 

(a)  Numb.  c.  27,  and  c.  86.  Deut.  c.  21,  v.  17.  Selden,  De  Success,  in  bona  de- 
Amct.  ad  leges  £br.  c.  12.  Jones's  Com.  on  Isseus,  177.  Hale's  Hist.  Com.  Law, 
ch.  xi.  By  the  Jewish  institutions,  land  sold,  with  the  exception  of  houses  within 
the  walled  cities,  were,  on  the  return  of  every  fiftieth  year,  to  revert  to  the  seller,  or 
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Qentoo  code,  all  the  sons  were  admitted,  with  an  extra  portion  to 
the  eldest,  under  certain  circumstances,  and  no  attention  was  paid 
to  the  daughters,  according  to  the  usual  and  barbarous  policy  of 
the  Asiatics,  (i)  The  institutions  of  the  Arabs  excluded  females 
fiom  the  right  of  succession ;  but  Mahomet  abolished  this  law,  and 
ordained  that  females  should  have  a  determined  part  of  what 
their  parents  and  kinsmen  left,  allowing  a  double  portion  to  the 
males,  (e)  The  law  of  succession  at  Athens,  resembled,  in  some 
respects,  that  of  the  Jews ;  but  the  male  issue  took  equally,  and 
were  preferred  to  females;  and  if  there  were  no  sons,  then  the 
estate  went  to  the  husbands  of  the  daughters.  (cT)  Nothing  can  be 
conceiTed  more  cruel,  says  Sir  William  Jones,  (e)  than  the  state 
of  Tassalage  in  which  women  were  kept  by  the  polished  Athenians. 
The  husband  who  took  the  estate  from  the  wife,  might  bequeath 
the  wife  herself,  like  part  of  his  estate,  to  any  man  whom  he  chose 
for  his  successor.    At  Borne,  the  law  of  succession  underwent 

frequent  vicissitudes.  The  law  of  the  tweWe  tables  ad- 
*878   mitted  equally  male  and  female  children  to  *the  succes- 

don.  (a)     The  middle  jurisprudence  under  the  praetors 


hk  repreMiitatiyes.    The  jear  of  Jubilee  serred  to  reintegrate  fiunilies  and  their  poe- 
■emions ;  and  the  policy  was  calculated  to  give  equality  and  stability  to  family  influ- 
ence.   Lev.  c.  26. 
*  (6)  Gentoo  Code,  by  Halhed,  24.    Jones's  Institutes  of  Hindu  Law,  c.  9,  art.  17. 

(c)  Jones's  Com.  on  Isseus,  178.  The  right  of  primogeniture  was  unknown  to  the 
equal  spirit  of  the  early  Greek  institutions,  and  movables  wore  divided  among  the 
children,  and  if  none,  then  among  the  nearest  relations  on  the  fiither's  side.  Gillie's 
Hist  of  Greece,  vol.  i.  p.  70. 

(</)  Jones's  Fre&tory  Discourse  to  his  Translation  of  Isseus.  Sir  William  Jones 
says,  that  at  Athens,  the  &mily  and  heritage  were  desolate  when  the  last  occupier  left 
no  son  by  nature  or  adoption  to  perform  holy  rites  at  his  tomb ;  and  he  suggests  that 
the  preservation  of  names  might  have  been  one  reason  for  the  preference  given  to 
males  in  the  Attic  laws  of  succession. 

(e)  Com.  on  the  Pleadings  of  Isasus,  176, 176. 

(a)  Sir  Matthew  Hale  (Hist  of  the  Common  Law,  ch.  xi.)  says  that  the  twelve 
tables  excluded  females  from  inheriting.  The  broken  and  obscure  text  of  the 
twelve  tables  is  not  explicit;  Ast  9i  intestaio  maritur  cui  suits  heres  nee  extabit,  agnatus 
proximut  famUiam  habeto.  6th  Table,  c.  2.  But  the  general  current  of  authority  is  in 
fiivor  of  the  equal  admission  of  the  children,  whether  male  or  female.  Jones's  Com. 
on  Isseus.  Fothier's  Com.  on  the  Fragments  of  the  Twelve  Tables,  102,  prefixed  to 
his  FandectsB  Justinianeae,  tom.  i.  Montesquieu's  Esprit  des  Ix)ix,  liv.  27,  c.  i.  The 
children  and  the  descendants  who  lived  under  the  power  of  the  father,  were  called 
sill  hanxdes ;  the  other  nearest  relations  on  the  male  side  were  called  mpmti,  and  they 
were  always  preferred  to  the  cognati,  or  relations  on  the  mother's  side,  in  order  to 
prevent  the  estate  from  passing  into  another  fiunily.    It  was  immaterial,  says  Mon- 
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departed  from  this  simplicity,  and  fettered  the  inheritance  of 
females.  The  Voconian  law  declared  women  incapable  of  inherit- 
ing ;  but,  in  the  time  of  Cicero,  the  praetors  extended  or  restrained 
the  Voconian  law  at  pleasure.  It  was  gradually  relaxed  under  the 
Emperors  Claudius  and  Marcus  Antonius,  (6)  luitil  at  last,  the 
Emporor  Justinian,  in  his  118th  novel,  destroyed  all  preference 
among  the  males,  and  all  distinction  between  the  sexes  in  respect 
to  the  law  of  descent,  and  admitted  males  and  females  to  an  equality 
in  the  right  of  succession,  and  preferred  lineal  descendants  to  col- 
lateral relations,  (c)  The  regulations  of  the  novel  bore  a  striking, 
though  not  an  entirely  exact  resemblance,  to  the  first  rule  of 
inheritance  prevailing  in  our  American  law. 

*Tlie  rule  in  this  country,  with  the  exceptions  which  *379 
have  been  stated,  admits  the  lineal  descendants  to  an  equal 
portion  of  the  inheritance,  if  they  all  stand  in  equal  degree  to  the 
common  ancestor.  The  law  of  Justinian  adhered  strictly  to 
the  doctrine  of  representation,  and  gave  to  the  grandchildren,  and 
other  remoter  descendants,  though  all  the  claimants  were  standing 
in  equal  degrees,  the  portion  only  that  their  parents  would  have 
taken,  if  living.  This  was  adhering,  in  all  cases,  to  the  doctrine 
of  representation  per  stirpes  ;  and  the  states  of  Rhode  Island,  New 
Jersey,  North  and  South  Carolina,  and  Louisiana,  have  followed,  in 
this  respect,  the  rule  of  the  civil  law.^  Tims  if  A.  dies  leating 
three  grandchildren,  two  of  them  by  B.,  a  son,  who  is  dead,  and  one 
of  them  by  C,  a  daughter,  who  is  dead,  these  three  grandchildren, 
standing  all  in  equal  degree  of  consanguinity  to  the  ancestor, 
would  take  equally  under  the  above  rule.  But  by  the  novel  of 
Justinian,  they  would  take  only  their  father's  share;  and,  con- 
sequently, one  grandchild  would  take  half  the  estate,  and  the 
other  two  grandcliildren  the  other  half. 


tcsquieu,  whether  the  sui  har<sdeSf  or  the  agnatic  were  male  or  female.  Professor  Hago 
originally  maintained,  that  females  were,  under  the  early  Roman  law,  excluded  from 
the  succession  of  the  estate  of  intestates ;  but  he  acknowledges  that  he  had  since 
abandoned  tliat  opinion,  though  it  was  countenanced  by  strong  analogies.  History  of 
the  Roman  Law,  sec.  115,  note  2. 

{h)  Inst.  lib.  3,  tit.  4. 

(r)  The  chapter  in  the  Spirit  of  Laws,  b.  27,  on  the  origin  and  revolutions  of  the 
Roman  law  of  succession,  develops  that  branch  of  their  jurisprudence,  as  Mr.  Butler 
has  truly  observed,  with  the  greatest  precision  and  perspicuity. 

^  '-   '  ■ '  '  '  I  ^  ■  —  -  ■  ■■■■■■«■■■■■■■■  ^^^— — ^» 

1  Clement «.  Cauble,  2  Jones  £q  (N.  C)  82. 
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The  Boman  law  had  some  singiilar  provisioiis  on  the  sabjeet  of 
descent,  which  have  msinuated  themselves  into  the  law  of  saoees' 
sions  of  the  continental  nations  of  Europe.  The  term  '^  heir/'  in 
fhe  civil  law,  applied  equally  to  him  who  took  by  wiU  and  by  desoeoL 
It  held,  by  a  strange  fiction  in  the  law,  that  the  heir  was  the  same 
person  as  the  ancestor,  eadempenana  eumdefuncto.  The  estate,  in- 
stead of  being  changed  by  the  descent,  was  deemed  to  continae  in 
fhe  heir,  who  succeeded  to  the  person,  and  place,  and  estate  of  the 
ancestor,  and  to  all  his  rights  and  obligations*  The  heir  is,  there- 
Ihre  under  the  civil  law,  said  to  represent  the  moral  person  of  the 
intestate,  (a)  His  substitution  to  the  ancestor  was  a  kind  of  ooih 
'  tinual  succession,  similar  to  that  which  we  apply  to  a  corporation. 
The  creditor  could  come  upon  the  heir,  not  only  to  the  extent  of 
the  assets,  but  to  all  the  other  properly  of  the  heir.  To 
*  880  relieve  himself  firom  *  the  oppression  of  the  charge  of  re- 
sponsibility for  all  the  debts  of  the  ancestor,  whether  be  had 
or  had  not  assets,  the  heir  was  not  bound  to  assume  the  place  of 
iieir,  if  he  had  not  intermeddled  with  the  estate ;  and  the  pnotor 
allowed  him  a  year  to  deliberate  whether  he  would  accept  or 
renounce  the  inheritance,  (a)  There  was  no  fixed  and  invariable 
justice  in  the  civil  law,  relative  to  the  heir,  until  Justinian  allowed 
him  to  protect  himself  from  responsibility  beyond  the  assets  de- 
scended, by  giving  him  the  benefit  of  an  inventory.  (6)  As  some 
compensation  for  these  onerous  duties  thrown  upon  the  heir,  tlie 
ancestor  could  not  disinherit  him  as  to  one  fourth  of  the  estate ; 
and  that  part  of  it  was  called  the  falcidian  portion,  (c) 


(a)  Toullier,  Droit,  Civil  Fnw^ais,  torn.  iv.  63. 

(a)  Inst.  2, 19,  2.  Dig.  29,  2,  11.  Butler's  note,  77,  to  Co.  Litt.  lib.  8,  sec.  5^ 
note  8. 

(6)  Code,  lib.  6,  tit.  80,  c.  22,  sees.  2,  8,  4.  The  ScottiBh  law  was  the  same  as  the 
Roman  law  prior  to  the  code,  until  the  statute  of  1695  mitigated  its  harshness,  by 
adopting  the  regulation  of  the  Roman  law,  enabling  the  heir  to  relieve  himself  fhmi 
an  unlimited  responsibility,  by  entering  upon  tlie  estate  cwn  benejicio  imrMtarii.  1  Bell's 
Com.  662,  711.  In  Louisiana,  which  follows  the  civil  law  on  many  subjects,  the  heir 
is  obliged  to  pay  the  debts  of  the  ancestor,  if  he  accepts  the  succession  uncondition- 
ally, and  not  as  beneficiary  heir  under  the  benefit  of  an  inventory.  Civil  Code,  Nos. 
878,  879. 

Mr.  Butler  runs  an  interesting  parallel,  with  his  usual  erudition,  between  the 
Roman  and  tlie  feudal  jurisprudence,  on  the  subject  of  the  succession  of  the  heir. 
Note  77  to  Co.  Litt.  lib.  2,  sec.  6,  n.  8,  4,  6. 

(c)  See  Co<le  Civil,  Nos.  789,  740,  746,  as  to  the  doctrine  of  representation  in  the 
descenduig  line ;  and  see  Ibid.  Nos.  774,  798-802,  as  to  the  duties  and  privileges  of 
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The  French  law  of  descent  has  followed  the  novel  of  Justmian, 
and  the  obligations  and  the  privileges  of  the  heir  are  essen- 
tially the  same  as  in  the  Roman  law.  The  law  of  equal  *  par-  *  381 
tition  throughout  France  is  of  revolutionary  growth,  and  it 
.has  been  in  operation  nearly  forty  yeai-s.  If  the  heir  accepts  the 
succession  purely  and  simply,  he  assumes  all  the  obligations  of  the 
ancestor ;  but  if  he  accepts  under  the  benefit  of  an  inventory,  he  is 
chargeable  only  with  the  ancestral  debts  to  the  extent  of  the 
assets.  The  law  of  Holland  is  equally  borrowed  from  the  civil  law, 
in  respect  to  the  equality  of  descent  among  the  descendants,  and  in 
respect  to  the  character  and  duties,  the  privileges  and  obligations 
of  the  heir,  (a)  The  equal  partition  which  prevailed  in  the  Roman 
law  among  all  the  children,  prevails  also  in  the  law  of  Scotland,  in 
the  succession  of  movables ;  but  the  feudal  policy  of  primogeniture 
has  been  introduced  as  to  land.  The  heir  is  the  exclusive  successor 
to  the  land,  and  the  other  nearest  of  kin  the  exclusive  successors 
to  the  movables.  A  great  privilege,  is,  however  conferred  by  the 
Scotch  law  upon  the  heir  at  law  of  an  intestate  estate,  being  also 
one  of  the  next  of  kin,  of  allowing  him  to  throw  the  heritable  estate 
into  a  common  stock  with  the  movables,  and  to  demand,  as  one  of 
tlie  next  of  kin,  his  share,  on  an  equal  partition  of  the  joint,  real, 
and  movable  estate  with  his  brothers  and  sisters.  This  is  termed 
his  right  to  collate  the  succession ;  and  it  applies,  though  the  real 
estate  to  which  the  heir  succeeds  be  situated  in  another  coun- 
try, provided  he  claims  his  share  of  the  personal  estate  *  un-    *  382 


the  heir.  See  also  Nouvean  Stjie  des  Notaires  de  Paris,  cited  by  Ch.  J.  Parker,  in 
5  Pick.  74,  as  a  practical  exposition  of  the  code  in  relation  to  successions.  M.  Toul- 
lier  (Droit  Civil  Franqaise,  torn.  iv.  62,  note),  says,  that  the  compUers  of  the  French 
code  upon  successions  have  principally  followed  Pothier,  and  availed  themselves 
greatly  of  his  sage  reflections.  Toullier  has  written  an  entire  volume  upon  the  copi- 
ous theme  of  the  law  of  descent ;  and  he  has  been  greatly  indebted,  as  he  admits,  to 
the  treatise  of  M.  Chabot,  whom  he  speaks  of  in  the  highest  terms,  as  a  learned 
author,  employed  by  the  government  to  make  a  report  upon  the  law  of  successions. 
The  treatise  of  Le  Bnm,  on  successions,  is  also  frequently  cited  ;  and  the  extraordi- 
nary extent  of  research,  and  minuteness  and  accuracy  of  detail  of  the  French  lawyers, 
on  this  as  well  as  on  other  subjects  of  property,  cannot  but  excite,  in  the  breast  of 
every  lover  of  the  science  of  jurisprudence,  the  highest  respect  and  admiration. 
They  write  like  practical  men,  with  remarkable  simplicity,  sound  judgment,  and  pure 
morals,  and  with  cultivated  and  elegant  taste. 

(a)  Van  Leeuwen's  Com.  on  the  Roman-Dutch  Law,  b.  8,  c.  10, 11, 12.  Institutes 
of  tlie  Laws  of  Holland,  by  Van  der  Linden,  translated  by  J.  Henry,  Esq.,  1828, 
pp.  160,  151,  168. 
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dor  the  law  of  ScoiUmd.  (a)  In  Denmark,  by  an  ordininoey 
in  1769,  primogeniture  gave  a  title  to  a  moiety  of  the  estate,  and 
no  more ;  and  flie  other  moiety  was  to  be  distributed  equallj  amcxig 
tiie  other  children  and  their  descendants.  In  Spain,  lajids  are 
equally  distributed  among  the  children  of  the  deceased  proprietor^ 
excepting  the  cases  in  which  they  are  fettered  by  an  entail.  Ai 
this  is  uniformly  the  case  with  the  possessions  of  the  grandees,  who, 
before  the  Spanish  revolution,  in  1808,  engrossed  more  than  half 
the  landed  property  of  the  kingdom ;  and  as  the  lands  of  the  dergy 
are  inalienable,  the  law  of  equal  partition  is  comparativelj  of  very 
little  consequence. 

The  preference  of  males  to  females,  and  the  right  of  prcunogeni- 
tnre  among  the  males,  is  the  established  and  ancient  rule  of  descent 
in  the  English  common  law.  (i)  The  right  of  primogeniture 
was  derived  from  the  martial  policy  of  the  feudal  system,  after  it 
had  attained  solidity  and  maturity.  It  is  supposed  to  haye  been 
imknown,  or  not  in  use,  among  the  ancient  Oermans  or  the 
An^o-Sazons,  prior  to  the  Norman  conquest.  They  admitted  all 
the  sons  equally  to  the  inheritance ;  but  the  weight  of  authority  is, 
that  females  were  most  generally  excluded,  even  in  the  primitive 
ages  of  the  feudal  law.  (<t)  When  the  feudal  system  became  firmly 
established,  it  was  an  important  object  to  preserve  the  feud  entire, 
and  the  feudal  services  undivided,  and  to  keep  up  a  succession  of 
tenants  who  were  competent,  by  their  age  and  sex,  to   render 


(a)  Bell's  Com.  on  the  Laws  of  Scotland,  vol.  i.  100, 101, 103.  Bell's  Principles  of 
the  Law  of  Scotland,  sees.  1910-1913.  In  Balfonr  v,  Scott  (cited  in  5  Vesey.  7oO, 
2  Yes.  &  Bea.  131,  and  Robertson  on  Personal  Succession,  c.  8,  sec.  2),  it  was  held, 
that  where  the  intestate,  domicUed  in  England,  left  real  estate  in  Scotland,  the  heir, 
being  one  of  the  next  of  kin,  was  entitled  to  his  share  of  the  personal  estate,  without 
being  obliged  to  collate  the  real  estate,  or  bring  it  into  a  mass,  according  to  the  law 
of  Scotland.    Tliis  was  not  the  English  law. 

(6)  Bracton,  lib.  2,  fo.  69,  a. 

(c)  Tacitus,  de  Mor.  Ger.  c.  20.  Feud.  lib.  1,  tit  8.  Si  quis  igitur  decesserit, 
flliis  et  filiabus  superstitibus,  succedunt  tantum  filii  aequaliter.  Hale's  Hist,  of  tlie 
Common  Law,  vol.  ii.  94,  95,  98.  Sulliyan  on  Feudal  Law,  sec.  14.  Dalrjmple's 
Essay  on  Feudal  Property,  165.  Wright  on  Tenures,  81.  Mr.  Spence,  in  his  Inquiry 
into  the  Origin  of  the  Laws  and  Political  Institutions  of  Modem  Europe,  893,  314, 
shows,  by  reference  to  the  laws  of  the  barbarian  nations  of  German  origin,  and  par- 
ticularly to  the  laws  of  the  Thuringians,  Ripuarians,  and  Salic  Franks,  that  males 
excluded  females  from  the  succession.  There  were,  however,  exceptions  to  the  gen- 
eral rule  hi  some  of  the  barbarian  codes,  and  females  were  not  imiversally  excluded 
from  partaking  of  the  inheritance. 
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the  military  *  services  annexed  to  their  grants.  The  eldest  *  388 
son  was  the  one  that  first  became  able  to  perform  the  duties 
of  the  tenure,  and  he  was,  consequently,  preferred  in  the  order  of 
succession.  Females  were  totally  excluded,  not  only  from  their 
inability  to  perform  the  feudal  engagements,  but  because  they 
might,  by  marriage,  transfer  the  possession  of  the  feud  to  strangers 
and  enemies,  (a) 

But  these  common-law  doctrines  of  descent  are  considered  to  be 
incompatible  with  that  equality  of  right,  and  that  universal  par- 
ticipation in  civil  privileges  which  it  is  the  constitutional  policy  of 
this  country  to  preserve  and  inculcate.  The  reasons  which  led  to 
the  introduction  of  the  law  of  primogeniture,  and  preference  of 
males,  ceased  to  operate  upon  the  decline  and  fall  of  the  feudal 
system ;  and  those  stern  features  of  aristocracy  are  now  vindicated 
by  English  statesmen  upon  totally  different  principles.  They  are 
not  only  deemed  essential  to  the  stability  of  the  hereditary  orders, 
but  they  are  zealously  defended  in  an  economical  point  of  view,  as 
being  favorable  to  the  agriculture,  wealth,  and  prosperity  of  the 
nation,  by  preventing  the  evils  of  an  interminable  subdivision  of 
landed  estates.  It  is  contended,  that  the  breaking  up  of  farms 
into  small  parcels,  and  the  gradual  subdivision  of  the^e  parcels 
into  smaller,  and  still  smaller  patches,  on  the  descent  to  every 
succeeding  generation,  introduces  a  redundant  and  starving  popu- 
lation, destitute  alike  of  the  means  and  of  the  enterprise  requisite  to 
better  their  condition.  The  appeal  is  boldly  and  constantly 
made  to  the  wretched  condition  *  of  the  agriculture  and  *  384 
agricultural  improvement  of  France,  and  particularly  of  the 
province  of  Normandy,  under  the  action  of  the  new  system  of  equal 
partition.  It  is  declared  to  be  an  enemy  to  all  enterprising  and 
permanent  improvements  in  the  cultivation  of  the  soil  and  employ- 
ment of  machinery ;  to  all  social  comfort  and  independence,  as  well 


(a)  Feud.  lib.  1,  tit.  8.  De  Successione  Feudi.  Wright  on  Tenures,  174,  178. 
Dalrymple,  163-166.  2  Blacks.  Comm.  216.  SuUiTan  on  Feudal  Law,  sec.  14.  Mr. 
Reeve,  in  his  History  of  the  English  Law,  vol.  i.  40,  41,  says,  that  the  right  of  primo- 
geniture was  quite  feeble  even  so  low  down  as  the  reign  of  Hen.  I.,  and  it  was  not 
solidly  fixed  until  the  reign  of  Hen.  II.  But  it  was  not  even  then  fixed  as  to  lands 
held  in  free  socage,  according  to  Glanville,  b.  7,  c.  3,  provided  the  lands  had  been 
antiqniuis  divisa.  Wilkins,  in  his  lieges  Anglo-Saxonicae,  ed.  1721,  p.  226,  states  that 
tlie  first  notice  which  we  have  of  the  English  law  of  primogeniture,  is  in  the  laws  of 
Hen.  I.  Primo  patris  feudem  primogenitus  jUhts  haheal, 
VOL.  IV.  86 
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as  to  the  costly  ereotions  of  art  and  embellishments  of  teste,  (a) 
On  the  other  hand,  Dr.  Smith,  the  author  of  the  Wealth  of  NationSi 
soFerely  condemns  the  policy  of  primogeniture,  as  being  contraiy 
to  the  real  interests  of  a  numerous  family,  though  very  fit  to  sup- 
port the  pride  of  family  distinctions,  (i)  The  Marquis  (Jarnier, 
the  French  translator  of  that  work,  is  also  a  decided  adyocate  for 
tiie  justice  and  policy  of  the  principle  of  equal  partition ;  and  the 
Baron  De  Stael  Holstein  is  of  the  same  opinion,  even  in  an  eco- 
nomical point  of  view.  He  considers  the  equal  division  of  estates 
much  more  favorable  to  the  wealth  and  happiness  of  society,  than 
the  opposite  system,  (e) 

There  are  very  great  evils,  undoubtedly,  in  the  subdivisicm  of 
estates,  when  it  is  carried  to  extremes,  and  properly  divided  into 
portions  not  large  enough  for  the  comfortable  support  of  a  fieumly. 
The  policy  of  the  measure  will  depend  upon  circumstances,  and  is 

to  be  considered  in  reference  to  the  state  of  society,  the 
886*   genius  of  the  government,  *the  character  of  the  people, 

the  amount  of  cultivated  land,  the  extent  of  territory,  and 
tbe  means  and  the  inducements  to  emigrate  from  one  part  of  the 
oountry  to  another.  Without  undertaking  to  form  an  opinion  as  to 


(a)  See  Edinburgh  Review,  vol.  xl.  860-375,  which  refers  to  the  agricultural  tours 
of  Arthur  Young,  James  P.  Cobbett,  and  Mr.  Birkbeck.  Such  has  been  the  rapid 
progress  of  the  French  law  of  descent,  that,  in  1837,  France  was  parcelled  out  among 
more  than  ten  millions  of  landed  proprietors.  M.  De  Tocqucville  alludes  to  its  won- 
derful, if  not  portentous  effects,  in  France.  The  law  of  equal  distribution  of  land, 
he  obserres,  strikes  at  the  root  of  landed  property,  and  rapidly  disperses  fiunilies  and 
fortunes.  It  overthrows  in  its  course  the  walls  of  our  dwellings,  and  the  landmarks 
of  our  fields.  De  la  Democratie  en  Amerique,  1. 1.  pp.  81,  82.  Arthur  Tonng  had 
travelled  over  France  before  the  French  revolution,  and  he  then  made  strong  and 
Btriking  objections  to  the  minute  division  of  little  forms  among  all  the  children  in 
those  provinces  where  feudal  tenures  did  not  abound.  The  consequence  was,  exces- 
sive population,  beggary,  and  misery.  Young's  Travels  in  France,  in  1787  and  1788, 
vol.  ii.  c.  12.  He  supposed  tliat  more  than  one  third  of  the  kingtiom  was  occupied  by 
very  small  farms,  cultivated  by  the  owner ;  and  the  facts,  observations,  and  reflections 
contained  in  his  various  travels  in  France,  England,  and  Ireland,  went  very  strongly  to 
prove,  that  large  farms,  and  sufficient  capital  to  manage  them,  were  most  conducive 
to  general  improvement,  independence,  prosperity,  and  happiness.  On  the  other 
hand,  we  have  the  authority  of  Varro  and  Pliny,  tliat  large  tracts  of  land  in  the 
hands  of  overgrown  slave  proprietors,  and  left  uncultivated,  for  purposes  of  luxury, 
or  wretchedly  cultivated  by  slave  labor,  destroyed  the  prosperity  and  strength  gI 
ancient  Italy.    Latijundia  perdidere  Itcdiam. 

(6)  Wealth  of  Nations,  vol.  i.  882. 

(c)  See  N.  A.  Review,  vol.  xxvi.  art  8. 
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the  policy  of  primogeniture  under  the  monarchical  goyemmenis, 
and  crowded  population  of  England,  Ireland,  and  France,  it  would 
be  very  unfounded  to  suppose  that  the  evils  of  the  equal  partition 
of  estates  have  been  seriously  felt  in  the  United  States,  or  fliat  they 
have  borne  any  proportion  to  the  great  advantages  of  the  policy,  or 
that  such  evils  are  to  be  anticipated  for  generations  to  come.  The 
extraordinary  extent  of  our  unsettled  territories,  the  abundance  of 
uncultivated  land  in  the  market,  and  the  constant  stream  of  emigra- 
tion from  the  Atlantic  to  the  interior  states,  operates  sufficiently  to 
keep  paternal  inheritances  unbroken.  The  tendency  of  these  causes, 
as  experience  in  the  eastern  states  would  seem  to  confirm,  is  rather 
to  enlarge  than  to  abridge  them ;  and  if  the  inheritance  will  not 
bear  partition  without  injury  to  the  parties  in  interest,  the  eldest  son, 
in  some  of  the  states,  is  allowed  to  elect  to  take  the  whole  estate 
to  himself,  on  paying  to  the  other  heirs  an  equivalent  to  their 
shares  in  money,  and  on  his  refusal,  the  same  privilege  is  allowed 
to  the  other  sons  successively,  (a) 

By  the  common  law,  the  ancestor  from  whom  the  inheritance 
was  taken  by  descent,  must  have  had  actual  aeisirij  or  seisin  in 
deed^  of  the  lands,  either  by  his  own  entry,  or  by  the  possession  of 
his  or  his  ancestor's  lessee  for  years,  or  by  being  in  the  receipt 
of  rent  from  the  lessee  of  the  freehold,  in  order  to  transmit  it 
to  his  heir.  Tlie  heir,  to  be  entitled  to  take  in  that  character, 
must  be  the  nearest  male  heir  of  the  whole  blood,  to  the  person 
who  was  last  actually  seised  of  the  freehold.  This  maxim  of 
the  law  of  England  has  subsisted  from  the  earliest  ages,  and 
appears  in  Bracton,  Britton,  and  Fleta.  It  is  this  seisin 
which  makes  a  person  the  stirpB  or  stock  *  from  wliich  *  386 
all  future  inheritance  by  right  of  blood  is  derived.  The 
maxim  of  the  common  law  was,  that  non  jus  sed  aeisina  facit 
Btipitem,     If,  therefore,  the  heir,  on  whom  the  inheritance  had  been 


(a)  Dorsey *8  Laws  of  Maryland,  vol.  i.  749.  See  6  Hair.  &  Johns.  166,  258 ; 
Statutes  of  Connecticut,  1838,  p.  235 ;  Statute  of  Pennsylvania,  1882 ;  Revised  Stat- 
utes of  Vermont,  1839,  p.  296.  Civil  Code  of  Louisiana,  of  1808,  directed  a  sale  of 
inheritances  which  could  not  be  conveniently  divided  among  the  heirs.  18  La.  854. 
Li  an  able  essay  on  the  division  of  estates  by  M.  Passy,  in  tlie  Revue  de  L<5gislation 
et  de  Jurisprudence,  noticed  in  the  American  Jurist  for  October,  1841  (vol.  26, 
p.  85),  it  is  observed,  that  the  laws  of  succession  have  no  power  to  confine  individual 
properties  within  uniform  limits ;  and  that  inequality  of  property  is  created  and  main- 
tained by  the  constant  operation  of  causes,  not  in  the  power  of  legislative  provisions 
to  destroy. 
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oast  by  descent,  dies  before  he  has  acquired  the  requisite  seisiii,  Ui 
anceetori  and  not  himself,  becomes  the  person  last  seised  of  the 
inheritance,  and  to  whom  the  claimants  must  make  themselyes 
heirs,  (a)  The  rule  was  derived  from  the  doctrine  of  the  feudal 
law,  which  required  that  whoever  claimed  by  descent  should  make 
himself  to  be  tiie  heir  of  the  first  purchaser ;  and  the  seisin  of  the 
last  possessor  from  whom  he  claimed  as  his  heir  of  the  whole  blood, 
was  considered  as  presumptive  evidence  of  his  being  of  the  blood 
of  the  first  purchaser.  It  supplied  the  difficulty  of  investigating  a 
descent  from  a  distant  stock  through  a  line  of  succession,  become 
dim  by  the  lapse  of  ages.  (&) 

There  are  reasonable  qualifications  in  the  English  law  to  the 
imiversalily  of  this  rule.  If  the  ancestor  acquired  the  estate  by 
purchase,  he  might,  in  some  cases,  transmit  it  to  his  heirs  without 
having  had  actual  seisin ;  or  if,  upon  an  exchange  of  lands,  one 
party  had  entered,  and  the  other  had  not,  and  died  before  entry, 
his  heir  would  still  take  by  descent,  for  he  could  not  take  in  any 
other  capacity.  (0)  It  is  likewise  the  rule  in  equity,  that  if  a 
person  be  entitled  to  a  real  estate  by  contract,  and  dies  before  it 
be  conveyed,  his  equitable  title  descends  to  his  heir,  (d)  The 
possession  of  a  tenant  for  years  is  the  possession  of  tlie  person 
entitled  to  the  freehold ;(«)  so  that  one  who  has  a  reversion  or 
remainder  in  fee  expectant  upon  the  determination  of  a  term  for 
years,  is  in  the  actual  seisin  of  his  estate,  for  the  possession  of 
the  termor  is  in  law  that  of  the  remainder-man  or  reversioner. 
There  may  also  be  a  seisin  of  a  remainder,  or  reversion  expectant 


(a)  Litt  sec.  8.  Co.  Litt.  11,  b.  Ilale's  Hist.  Com.  Law,  c.  11.  2  Blacks.  Coram. 
209.  Goodtitle  v.  Newman,  8  Wils.  616.  1  Sim.  &  Stu.  260.  Seisin  in  deed  is  actual 
poMession  of  the  freehold,  and  aeiain  in  law  is  a  legal  right  to  such  possession.  A 
oonatmctive  seisin  deed  is  said  to  be,  for  all  legal  purposes,  equivalent  to  an  actual 
seisin.    Green  v.  Liter,  8  Cranch,  244-249. 

(6)  Reeve's  Hist,  of  the  English  Law,  vol.  ii.  818.  By  the  English  statute  of  3  & 
4  Wra.  IV.  c.  106,  descent  is  to  be  traced  from  the  purchaser,  and  the  person  kst 
entitled  to  the  lands  is  to  be  considered  the  purchaser,  unless  it  be  proved  tliat  he 
inherited  the  same,  in  which  case  the  person  from  whom  he  inherited  the  same  shall 
be  considered  the  purcliaser,  unless  it  be  proved  that  he  also  inherited  the  same.  The 
last  person  fit>m  whom  tlie  lands  were  inherited  shall  in  every  case  be  considered  tlie 
purchaser,  unless  it  be  proved  that  he  inherited  the  same. 

(c)  Shelley's  case,  1  Co.  98,  a,  b,  by  Coke,  who  argued  for  tlie  defendant,  in  whose 
ftror  judgment  was  rendered. 

(d)  Potter  V.  Potter,  1  Vesey,  487. 

(e)  Co.  Litt.  15,  a. 
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upon  a  freehold  estate.  (/)    The  seisin  or  possession  of  one  parce- 
ner or  tenant  in  common,  is  the  seisin  and  possession  of  the  other. 
So,  also,  the  possession  of  a  guardian  in  socage  is  the  pos- 
session of  his  infant  ward,  and  suflScient  to  constitute  *  the    *  387 
technical  possesm  fratris^  and  t^ansmit  the  inheritance  to 
the  sister  of  the  whole  blood,  (a) 

If  the  estate  be  out  in  a  freehold  lease  when  the  father  dies,  then 
there  is  not  such  a  possession  in  the  son  as  to  create  the  poBse%»io 
fratris.  The  tenancy  for  life  in  a  third  person  suspends  the 
descent,  unless  the  son  enters  in  his  lifetime,  or  receives  rent  after 
the  expiration  of  the  life-estate.  It  is  a  well-settled  rule  of  the 
common  law,  that  if  the  person  owning  the  remainder  or  reversion 
expectant  upon  the  determination  of  a  freehold  estate,  dies  during 
the  continuance  of  the  particular  estate,  the  remainder  or  reversion 
does  not  descend  to  his  heir,  because  he  never  had  a  seisui  to  ren- 
der him  the  stock  or  terminus  of  an  inheritance.  The  intervention 
of  the  estate  of  freehold  between  the  possession  and  the  absolute 
fee,  prevents  the  owner  of  the  fee  from  becoming  the  stock  of 
inheritance,  if  he  dies  during  the  continuance  of  the  life-estate. 
The  estate  will  descend  to  the  person  who  is  heir  to  him  who  cre- 
ated the  freehold  estate,  provided  the  remainder  or  reversion 
descends  from  him ;  or  if  the  expectant  estate  had  been  purchased, 
then  he  must  make  himself  heir  to  the  first  purchaser  of  such 
remainder  or  reversion  at  the  time  when  it  comes  into  possession. 
The  purchaser  becomes  a  new  stock  of  descent,  and  on  his  death 
the  estate  passes  directly  to  his  heir  at  law.  He  takes  the  inheri- 
tance, though  he  may  be  a  stranger  to  all  the  mesne  reversioners  and 


(/)  Cook  V.  Hammond,  4  Mason,  489.  Plowden,  191.  Vanderheyden  v.  Crandall 
2  Denlo,  23.  But  the  reversion  or  remainder  in  fee,  expectant  on  a  present  freehold 
estate,  will  not,  during  the  continuance  of  such  freehold  estate,  pass  by  descent  from 
a  person  to  whom  the  title  thereto  had  vested  by  descent  as  a  new  stock  of  inheri- 
tance, unless  some  act  of  ownership  had  been  exercised  by  the  owner  over  such 
expectant  estate,  and  which  the  law  would  i^gard  as  equivalent  to  an  actual  seisin  of 
a  present  estate  of  inheritance,  though  it  would  be  otherwise  if  the  friture  estate  was 
acquired  by  purchase.  Vanderheyden  v.  Crandall,  2  Denio,  24,  26;  and  see  Wen- 
dell V.  Crandall,  1  Comst.  491. 

{a)  Litt.  sec.  8.  Co.  Litt.  15,  a.  Goodtitle  v.  Newman,  8  Wils.  616.  Doe  r.  Keen, 
7  Term  Rep.  886.  In  Doe  v.  Thomas,  4  Scott  N.  R.  449,  it  was  held,  that  if  an 
in&nt  devisee  in  fee  died  before  entry,  or  actual  seisin  or  possession,  she  had  still  such 
a  semn  in  law  as  enabled  her  heir  to  take  the  devised  premises  from  her  by  descent. 
This  was  quite  a  relaxation  of  tlie  old  rule  of  the  common  law, 

86* 
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Temaiiider-mon,  through  whom  the  inheritance  had  devolFed.  (I!) 
This  severe  rule  of  the  common  law  is  so  strictly  enforced  that  it 
willy  in  some  cases,  admit  the  half,  to  the  exclusion  of  the  whole 
blood,  (e)  Should  the  person  entitled  in  remainder  or  reyersioa 
exercise  an  act  of  ownership  over  it,  as  by  conveying  it  for  his  own 

life,  it  would  be  an  iteration  of  tiiie  estate  sufficient  to  ere- 
*  888    ate  in  him  a  new  stock  *  or  root  of  inheritance.     It  would 

be  deemed  equal  to  an  entry  upon  a  descent,  (a) 
The  rule  of  the  common  law  existed  in  New  York,  under  the 
statute  of  descents  of  1786 ;  and  Hie  heir  was  to  deduce  his  title 
from  the  person  dying  seised.  It  had  been  repeatedly  held,  that 
during  the  existence  of  a  life-estate,  the  heir  on  whom  tlie  rever- 
flion  or  remainder  was  cast,  subject  to  tiiie  life-estate,  was  not  so 
seised  as  to  constitute  him  the  possestio  fratrii  or  gtirpB  of  de- 
scent, if  he  died  pending  the  life-estate ;  and  the  person  claiming 
as  heir  must  claim  from  a  previous  ancestor  last  actually  seised.  (S) 
If  the  estate  in  fee  had  been  acquired  fty  deseentj  it  was  necessary 
that  there  should  have  been  an  entry  to  gain  a  seisin  in  deedj  to 
enable  the  owner  to  transmit  it  to  his  heir ;  and,  therefore,  if  the 
heir,  on  whom  the  inheritance  had  been  cast  by  descent,  died 
before  entry,  his  ancestor,  and  not  himself,  became  the  person  last 
seised,  and  from  whom  the  title  as  heir  was  to  be  deduced.  K, 
however,  the  ancestor  acquired  the  estate  bi/  purchasey  he  was,  in 
many  cases,  allowed  to  transmit  the  estate  to  his  heirs,  though  he 
had  not  had  actual  seisin  in  himself.  But  the  New  York  Revised 
Statutes  (c)  have  wisely  altered  the  preexisting  law  on  this  subject ; 
fuid  they  have  extended  the  title  by  descent  generally  to  all  the  real 
estate  owned  by  the  ancestor  at  his  death ;  and  they  include  in 
the  descent  every  interest  and  right,  legal  and  equitable,  in  lands, 
tenements,  and  hereditaments,  cither  seised  or  possessed  by  the 
intestate,  or  to  which  he  was  in  any  manner  entitled^  with  the 
exception  of  leases  for  years  and  estates  for  the  life  of  another  per- 
son.    The  Massachusetts,  Virginia,  North  Carolina,  and  the  Ten- 


(6)  Co.  Litt.  15,  a.  Doc  v.  Ilutton,  8  Bos.  &  Pull.  648,  055.  Ratcliff 's  case,  8  Go 
41,  b,  42,  a.    Kellow  v,  Rowden,  3  Mod.  268. 

(c)  Co.  Litt.  15,  a. 

(a)  Co.  Litt  15,  a.    Jh\^.  191,  b.     Stringer  v.  New,  9  Mod.  363. 

(6)  Jackson  v.  Hendricks,  3  Johns.  Cas.  214.  Bates  v.  Shraeder,  13  Johns.  200 
Jackson  v.  Hilton,  16  Ibid.  96. 

(c)  VoL  i.  751,  sec.  1.    Ibid.  754,  sec.  27. 
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nessee  law  of  descent  reach  equally  to  every  interest  in  fee  in  real 
estate.  The  Massachusetts  statute  extends  to  every  such  interest 
for  the  life  of  another,  and  the  North  Carolina  and  Tennessee  stat- 
utes to  every  right,  title,  or  interest  in  the  estate,  (d)  Tliis  com- 
pletely abolishes  the  English  maxim,  that  seisina  facit  stipitem. 
So,  likewise,  in  Rhode  Island,  Connecticut,  New  Jersey,  Pennsyl- 
vania, Delaware,  South  Carolina,  Georgia,  and  Ohio,  and  probably 
in  other  states,  the  real  and  personal  estates  of  intestates  are 
distrilnited  among  the  heirs,  without  any  reference  or  regard  to  the 
actual  seisin  of  the  ancestor.^  Reversions  and  remainders  vested 
by  descent  in  an  intestate,  pass  to  his  heirs  in  like  manner  as  if 
he  had  been  seised  in  possession;  and  no  distinction  is 
admitted  in  descents  between  estates  in  possession  and  *  in  *  889 
reversion,  (a)  In  the  states  of  Maryland  and  North  Caro- 
lina, the  doctrine  of  the  possessio  fratris  would  seem  still  to 
exist.  (6) 

Tliough  posthumous  descendants  inherit  equally  as  if  they  had 
been  born  in  the  lifetime  of  the  intestate,  and  had  survived  him, 
the  inheritance  descends,  in  the  mean  time,  to  the  heir  in  esse 
at  the  death  of  the  intestate.    It  was  declared,  by  Lord  Ch.  J.  De 


(d)  Massachusetts  Kevised  Statues,  1886.  Acts  of  North  Carolina  and  of  Tennes- 
see, of  1784,  c.  22.  Guion  v.  Burton,  Meigs,  565.  Act  of  Virginia,  October,  1786w 
Judge  Lomax  considers  the  common-law  rule,  seisina  facit  stipitem,  as  abrogated  in 
Virginia  by  that  statute.  See  his  Digest  of  the  Laws  of  Real  Property,  vol.  1.  594. 
This  work  is  in  throe  volumes,  and  it  applies  as  well  to  the  laws  respecting  real  prop- 
erty in  the  United  States  as  in  Virginia.  The  work  is  upon  the  model  of  Cruise's 
Digest,  and  it  may  well  be  recommended  as  a  valuable  addition  to  the  lawyer's 
library. 

(a)  Reeve  on  Descents,  377-879.  1  Hill  (S.  C.)  Ch.  269.  Cook  v.  Hammond, 
4  Mason,  467.  Hillhouse  v.  Chester,  8  Day,  166.  Gardner  v.  Collins,  2  Peters  U.  S. 
59.  Tucker's  Blacks.  Comm.  vol.  ii.  Appendix,  note  B.  The  doctrine  of  the  com- 
mon law  was  fully,  ably,  and  learnedly  discussed  by  counsel  in  the  last  three  cases 
above  mentioned. 

(6)  2  Peters  U.  S.  625.  Griffith's  Law  Register,  tit.  N.  C.  No.  6.  Reeve  on 
Descents,  377.  The  English  real  property  commissioners,  in  their  first  report  to  Par- 
liament, in  May,  1829,  objected  to  the  rule  that  seisina  facit  stipitem;  and  they  recom- 
mended an  alteration  of  the  rule,  so  far  as  that  the  inheritance  should  pass  to  the  heir 
of  the  person  last  seised  of,  or  entitled  to  the  estate  or  interest,  to  be  taken  by  inheri- 
tance. By  the  statute  of  3  &  4  Wm.  IV.  c.  27,  no  descent  cast  or  discontiniiance  tolls 
or  defeata  any  right  of  entry  for  the  recovery  of  land. 


1  In  Georgia,  the  rule  has  been  laid  down,  tituhufacU  MipUmL   Thompson  «.  Sandford,  IS 
Geo.  238. 
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Grey,  in  tlio  caso  of  Goodlith  v,  Kewman,  (t?)  on  the  authority  of  ft 
case  in  the  Year  Books,  of  9  Hen.  VI.  25,  a.,  that  Uie  postha- 
uious  heir  was  not  entitled  t«  the  profits  of  the  estate  before  his 
birth,  because  the  entry  of  the  presumptive  heir  was  lawful.  This 
rule  does  not  apply  to  posthumous  cliildren  who  take  remainders, 
under  the  statute  of  10  and  11  Wm.  III.  They  must  take  the 
intermediate  profits,  says  Lord  Hardwicke,  for  they  are  to  take  in 
tliB  same  manner  as  if  horu  in  the  lifetime  of  the  father,  ((f)  This 
construction  of  Lord  Harifwickc  applies  to  the  New  York  ReTised 
Statutes ;  for  it  is  declared,  that  posthumous  descendants  shall,  in 
ail  cattt,  inherit  in  the  same  manner  as  if  born  in  the  lifetime  of  the 

intestttto.     The  provision  in  the  laws  of  some  of  the  oilier 
•  890    Btotca,  such  as  Rhode  Island,  New  Jersey,  Pennsylvania,'  aud 

Missouri,  would  seem  tu  be  to  tlie  same  effect,  aud  admit  of 
the  same  construction,  (a) 

II.  The  second  rule  of  the  descent  is,  that  if  a  person  dying 
seised,  or  as  owner  of  land,  leaves  lawful  issue  of  different  degrees 
of  oousanguinity,  the  inheritance  shall  descend  to  the  children  and 
grandchildren  of  the  ancestor,  if  any  be  living,  and  to  the  issue  of 
BUch  children  or  grandchildren  as  shall  be  dead,  and  so  on  to  the 
remotest  degree,  as  tenants  in  common.  But  such  grandcliildreu 
and  their  if>>;-ioii'l;iiils  shall  inherit  only  such  share  as  their  parents 
respectively  would  have  inherited  if  living. 

The  rule  is  thus  declared  in  the  New  York  Revised  Statutes, 
and  it  probably  is  to  be  found  in  the  laws  of  every  state  in  the 
Union,  (ft)  The  rule  applies  to  every  case  where  the  descendants 
of  the  intestate,  entitled  to  share  in  the  inheritance,  shall  be  of 
unequal  degrees  of  consaiiguinity  to  the  intestate.  Those  who  are 
in  the  nearest  degree  take  the  shares  which  would  have  descended 
to  them,  had  the  descendants  in  the  same  degree,  who  are  dead, 
leaving  issue  been  living;  and  the  issue  of  the  descendants  who 
are  dead,  respectively,  take  the  share  which  their  parents,  if  living, 
would  have   received.     It   may   be   illustrated   by   the   following 


(e)  S  Will.  616. 

((f)  Buset  V.  Basset.  S  Ath.  203. 

(ci)  New  York  lieTiseil  Slataes,  vol.  ii.  751,  sec.  18.  Griffith's  Law  Renter, 
under  the  head  of  each  alate,  No.  G. 

ib)  New  York  ReriBed  Statutei.  vol.  i.  751,  sece.  S.  4.  Mnsx.  Kcviaed  Sutatei, 
1886.  Orifflth'i  Law  Renter,  pauim.  Ordinanue  of  Congress  o(  ISUi  Jul; ,  IT8T. 
Entockr  Blatatea,  1785,  1T»T. 
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example :  A.  dies  seised  of  land,  and  leaves  B.,  a  son,  living,  and 
D.  and  E.,  two  grandsons,  of  C,  a  son  who  is  dead.  Here  B.,  the 
son,  and  D.  and  E.,  the  two  grandsons,  stand  in  different  degrees 
of  consanguinity ;  and  B.  will,  therefore,  under  this  second  rule,  be 
entitled  to  one  half  of  the  estate,  and  D.  and  E.  to  the  other  half, 
as  tenants  in  common.  Or  suppose  A.  should  leave  not  only  B.,  a 
son  living,  and  D.  and  E.,  two  grandsons  by  C,  who  is  dead,  but 
also  F.  and  G.,  two  great-grandsons,  by  H.  a  daughter  of  C,  who  is 
also  dead.  Here  would  be  descendants,  living  in  three 
different  *  degrees  of  consanguinity,  viz. :  a  son,  two  grand-  *  391 
sons,  and  two  great-grandsons.  The  consequence  would  be, 
that  B.,  the  son,  would  take  one  half  of  the  estate ;  D.  and  E.,  the 
grandsons,  would  take  two  thirds  of  the  other  half;  and  P.  and  G., 
the  great-grandsons,  who  take  the  remaining  third  of  one  half, 
and  all  would  possess  as  tenants  in  common.  Had  they  all  been 
in  equal  degree,  that  is,  had  all  of  them  been  either  sons,  grand- 
sons, or  great-grandsons,  tliey  would,  under  the  first  rule,  have 
inherited  the  estate  in  equal  portions,  which  is  termed  inheriting 
per  capita.  So  that,  when  heirs  are  all  in  equal  degree,  they 
inherit  per  capita,  or  equal  portions,  and  when  they  are  in  different 
degrees,  they  inherit  per  stirpes,  or  such  portion  only  as  their  im- 
mediate ancestor  would  have  inherited  if  living.  Inheritance  per 
stirpes  is  admitted  when  representatum  becomes  necessary  to  pre- 
vent the  exclusion  of  persons  in  a  remoter  degree ;  as,  for  instance, 
when  there  is  left  a  son,  and  children  of  a  deceased  son,  and  a 
brother,  and  children  of  a  deceased  brother.  But  when  they  are 
in  equal  degree,  as  all,  for  instance,  being  grandsons,  representa- 
tion is  not  necessary,  and  would  occasion  an  unequal  distribution 
of  the  estate ;  and  they  accordingly  inherit  per  capita.  This  is 
the  rule  which  prevails  throughout  the  United  States,^  with  the 
exceptions,  already  noticed,  of  Rhode  Island,  New  Jersey,  North 
Carolina,  South  Carolina,  Alabama,  and  Louisiana ;  and  it  agrees 
with  the  general  rule  of  law  in  the  distribution  of  personal  prop- 
erty, (a)     The  law  of  descent,  in  respect  to  real  and  personal 


(a)  Sec  vol.  ii.  425,  of  this  work.    The  rule  is  comprehensiyelj  and  clearly  stated 
in  the  Virginia  Law  of  Descents,  of  1792.    Revised  Code  of  Virginia,  vol.  i.  237. 


1  So  in  Arkansas.    See  KeUy's  Heirs  v.  McGoire,  15  Ark.  666;  Scoll  v,  Vaugine,  n>id.  696. 
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property,  bears,  in  this  respect,  a  striking  resemblance  to  the  oiYil 
law,  as  contained  in  the  118th  novel  of  the  Emperor  Justin- 
ian. (V) 

The  rule  of  inheritance  per  stirpes  is  ri^dly  adhered  to  in 
the  Englisli  law  of  descent  of  real  estates.  Parceners, 
*  892  *  in  one  single  instance,  do  inherit  per  capita^  but  this  is 
where  the  claimants  stand  not  only  in  equal  degree,  but  are 
entitled  in  their  own  right,  as  daughters  or  sisters  of  the  common 
ancestor.  They  never  take  per  capita  when  tliey  claim  the  land 
Jure  rtpresentationie ;  and,  therefore,  if  a  man  hath  two  daughters, 
and  they  both  die  in  his  lifetime,  the  eldest  leaving  three,  and 
the  youngest  one  daughter,  these  four  grand-daughters,  though 
in  equal  degree,  yet  claiming  by  right  of  representation,  they 
inherit  per  stirpes,  and  the  one  of  them  takes  as  large  a  portion  as 
the  other  three,  (a)  The  civil  law,  in  this  as  well  as  in  other 
caaes  respecting  the  succession  to  the  property  of  intestates,  went 
upon  more  equitable  principles,  but  still  it  went  not  to  the  extent 
that  our  law  has  proceeded.  Like  the  English  law,  it  rigidly 
adhered  to  the  doctrine  of  inheritance  per  stirpes,  that  is,  repre- 
sentation took  place  tn  infinitum  in  the  right  line  descending ;  but, 
with  respect  to  collaterals,  it  permitted  it,  as  we  have  done,  only 
when  necessary  to  prevent  the  exclusion  of  claimants  in  a  remoter 
degree,  (h)  Thus,  for  example,  by  the  civil  law,  as  well  as  by  the 
general  American  law  of  descents  and  of  distributions  already 
mentioned,  a  brother  and  a  nephew  took  per  stirpesj  but  nephews 
alone  took  per  capita,  (c) 

in.  A  third  canon  of  inheritance,  which  prevails   to   a   con- 


(6)  The  distinctiYe  character  of  succession  per  stirpes  and  per  capitOy  and  the 
grounds  on  which  they  seyerallj  rest,  is  exceedingly  well  explained  by  Vinnius,  in 
his  Commentary  upon  the  Institutes,  lib.  8,  tit.  1,  n.  6. 

(a)  2  Wood.  Lee.  116. 

(6)  Inst.  8,  1,  6.    Novel,  118.    2  Blacks.  Comm.  217. 

(c)  Louisiana  is  here,  also,  an  exception  to  the  general  rule  in  this  country ;  and 
representation  applies,  in  the  collateral  line,  to  brothers  and  distcrs,  and  their  descend- 
ants, whether  they  stand  in  equal  or  unequal  degrees.  Civil  Code  of  Louisiana,  No. 
898.  The  Code  Napoleon,  from  whence  the  law  of  deBccnts  in  liOiii^iana,  in  tlie 
descending  and  collateral  lines,  was  taken,  adheres  in  this  case  (sec  No.  742)  to  the 
rule  of  representation ;  and  I  apprehend  the  doctrine  of  representation  is  also  pre- 
ferred in  these  collateral  cases  in  North  and  South  Carolina,  Alubnma,  and  Rhod« 
Island,  notwithstanding  the  descendants  in  the  collateral  line  may  st^ind  in  equal 
degrees. 
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siderable  extent  in  this  country,  is,  that  if  the  owner  of 
*  lands  dies  without  lawful  descendants,  leaving  parents,  the    *  898 
inheritance  shall  ascend  to  them,  either  first  to  the  father 
and  next  to  the  mother,  or  jointly,  under  certain  qualifications. 

(1.)    Of  the  father. 

The  estate  goes  to  the  father,  in  such  a  case,  unless  it  came  to 
the  intestate  on  the  part  of  the  mother,  and  then  it  passes  to  her, 
or  the  maternal  kindred ;  and  this  is  according  to  the  rule  in  the 
states  of  Maine,  New  Hampshire,  Rhode  Island,  New  York,  (a) 
Kentucky,  and  Virginia.  Li  Vennont,  the  widow,  in  default  of 
issue,  takes  one  half  of  the  estate,  and  the  father  the  other  half.  (6) 
In  Massachusetts  (c)  and  in  Arkansas,  the  estate  descends  in  all 
cases  to  the  father,  if  the  intestate  leaves  no  lawful  descendants. 
In  Georgia,  the  widow  of  the  intestate  takes  a  moiety,  if  there  be 
no  children ;  and  the  other  moiety,  or  the  whole,  if  there  be  no 
widow,  goes  to  the  father  only,  as  one  of  the  next  of  kin  with  the 
brothers  and  sisters,  for  the  statute  makes  them  equal  of  kin  for 
the  purpose  of  inheritance,  (d)  In  Maryland,  if  the  estate  was 
acquired  by  descent,  it  goes  to  the  parent  or  kindred  in  the  pater- 
nal or  maternal  line  from  which  it  descended.  If  otherwise,  it 
goes  to  the  father  only  in  default  of  issue,  and  of  brothers  and 
sisters  of  the  whole  and  of  the  half  blood.  In  New  Jersey,  brothers 
and  sisters  of  the  whole  blood,  and  their  children,  take  the  inheri- 
tance in  default  of  lineal  heirs,  in  preference  to  the  parents,  or 


(a)  New  York  Revised  Statutes,  vol.  i.  761,  see.  5.  Rid.  768,  sec.  12.  The  rule 
in  New  York,  according  to  the  6th  section  of  the  Revised  Statutes  above  cited,  and 
the  amendments  thereto,  by  statute  of  the  20th  April,  1880,  is,  that  if  the  intestate 
dies,  without  lawful  descendants,  leaving  a  father,  the  inheritance  descends  to  him, 
unless  it  came  to  the  intestate  on  the  part  of  his  mother,  and  she  be  living.  But  if 
she  be  dead,  the  estate  so  descending  on  her  part  shall  go  to  the  father  for  life,  and 
then  to  the  brothers  and  sisters  of  the  intestate,  and  their  descendants,  according  to 
the  law  of  inheritance  by  collateral  relatives ;  if  there  be  no  such  brothers  or  sisters,  or 
tlieir  descendants  living,  the  inheritance  descends  to  the  father  in  fce.^ 

(6)  Revised  Statutes  of  Vermont,  1889,  p.  2tt8. 

(c)  Massachusetts  Revised  Statutes,  1836. 

(d)  Hotchkiss's  Codification  of  the  Statute  Law  of  Georgia,  1846. 


1  The  rule,  that  in  the  descent  of  a  newly  purchased  inheritance,  the  blood  of  the  father  is 
to  be  preferred,  is  not  applicable  where  the  descent  is  to  brothers  and  sisters  or  their  dracend- 
ants.    Brown  v.  Burlinghain,  6  Suudf.  418.    Smith  v.  Smith,  4  R.  L  1. 
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either  of  Ibem.  But  in  default  of  such  brothers  and  sisters,  and 
their  issue,  tlie  estate  descends  to  the  father  in  fee-simple,  aiid  if 
110  fathor,  to  the  mother  for  life,  and  after  her  death,  to  the 
brothers  and  sisters  of  the  half  blood.  («)  The  rule  in  Mississippi 
is  essentially  tlie  same,  except  tliat  the  mother  in  the  above  case 
takes  a  fee,  and  the  half  blood  take  equally  with  the  whole  blood, 
unless  lliey  be  kindred  in  the  same  degree,  and  then  the  whole 
blood  are  preferred.  (/)  In  Louisiana,  the  father  and  moUier 
succeed  equally  as  nest  of  kin  to  a  moiety  of  the  estate  of  the 
child  dying  intestate  aud  without  issue.     The  otlier  moiety  goes  " 

to  the  brothers  and  sisters  and  their  descendants.  If  only 
"  394    one  of  tiie  parents  *  survives,  that  parent  takes  one  fourtli ; 

aud  it  secins  that  sucli  parent  is  a  forced  heir  for  the  one 
fourth  of  the  estate,  and  that  the  child  cannot  dispose  of  it  faj 
will,  (a)  The  rule  iu  Indiana  resembles  very  much  that  in  Louis- 
iana ;  for,  iu  default  of  issue,  the  father,  or  if  he  be  dead,  tlie 
mother,  takes  one  half  of  the  estate,  and  the  other  half  is  equally 
divided  among  the  brothers  and  sisters,  or  their  descendants. 
If  no  parents,  the  brothers  and  sisters,  or  their  descendants,  take 
the  whole ;  if  none  of  them,  and  the  parents  be  living,  then  the 
whole  estate  goes  to  the  father,  or  if  dead,  to  the  mother.  (6)  Iu 
Illinois,  ill  di'Tuiilt  of  i^sue  and  their  descendants,  the  estalo  goes 
as  follows:  the  whole  personal  estate  and  one  half  of  the  real 
estate  to  the  widow,  and  the  residue,  or  the  whole,  if  there  be 
no  widow,  to  the  parents,  brothers  and  sisters,  and  tlieir  de- 
scendants, in  equal  parts ;  and  if  only  one  of  the  parents  be 
living,  that  parent  takes  as  sur\ivor  a  double  portion.  If  there 
be  no  widow,  or  parent,  or  brothers,  or  sisters,  or  their  descend- 
ants, then  the  estate  descends  in  equal  parts  to  tlie  next  of  kiii  in 
equal  degree,  computing  by  the  rules  of  the  civil  law.  (c)  In 
Maryland,  if  the  intestate  dies  without  issue,  the  father  succeeds, 


(t)  Elmer'a  Digest,  130,  181.    K.  B.  of  New  Jeraej,  IMT,  tit.  10,  c.  2. 

(/)  RcTued  Code  of  Minuuppi,  1S24,  p.  41,> 

{a)  CiTil  Code  of  Louiaiuu,  Nob.  899,  907.     Cole  v.  Cole,  19  MartLa,  414. 

(b)  Revued  StAtntes  of  Indiaot,  1838,  p.  23T.i 

(c)  Revued  Utw*  at  lUiDoia,  edit  18S3,  p.  626. 
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and  if  no  father,  then  the  estate  goes  to  the  brothers  and  sisters 
of  the  blood  of  the  father  and  their  representatives,  and  if  none^ 
then  to  the  grandfather  and  his  descendants ;  and  if  that  line  fails^ 
then  in  like  manner  to  the  mother  and  her  descendants  and  ma* 
terual  ancestors.  The  delineations  are  specific  and  minute,  (d) 
In  Pennsylvania,  the  father  and  mother  take  jointly  for  life,  and 
for  the  life  of  the  survivor,  and  if  there  be  no  issue,  or  brothers, 
or  sisters,  or  descendants  of  the  whole  blood,  tihe  father  and 
mother,  if  both  be  living,  and  if  not,  the  survivor,  takes  an  estate 
in  fee.  (e)  In  Missouri,  the  parents  take  equally  with  the  brothers 
and  sisters  of  the  intestate.  In  South  Carolina,  by  the  act  of 
1797,  in  default  of  issue,  or  widow,  (who  takes  a  third  or  moiety, 
or  two  third  parts  of  the  estate,  as  the  case  may  be,)  the  father, 
or  if  dead,  the  mother,  takes  the  estate,  real  and  personal,  in  con? 
junction  with  the  brothers  and  sisters,  in  equal  shares.  (/)  In 
Connecticut,  Ohio,  North  Carolina,  Tennessee,  Mississippi,  and 
Alabama,  the  father  takes  only  in  default  of  brothers  and  sisters,  (^) 


'^T' 


{d)  Doreey's  Laws  of  Maryland,  vol.  i.  746. 

(e)  Act  of  AprU  8th,  1888.    Pardon's  Dig.  550,  551. 

(/)  Watson  V.  Hill,  1  M'Cord,  161.  But  by  the  statute  of  1791  {vide  mtpra,  p.  29), 
the  hiutband  suryiving  his  wife,  takes  under  the  statute  of  distributions  of  South  .Caro- 
lina, the  same  share  of  her  real  estate  that  she  would  have  taken  of  his  estate  if  she 
had  survived. 

(g)  In  Alabama,  the  widow  takes  a  moiety  in  dower,  if  there  be  no  lineal  descend- 
ants. Aikin's  Dig.  2d  edit.  p.  129.  She  takes,  in  Missouri,  in  that  case,  one  half 
of  the  real  and  personal  estate  absolutely.  In  Ohio,  in  de&ult  of  lineal  descendants, 
the  estate  passes  to  the  brothers  and  sisters  of  the  intestate  of  the  whole  blood,  and 
their  representatives ;  and  in  default  of  the  whole  blood,  the  estate  passes  to  the 
brothers  and  sisters,  and  their  descendants  of  the  half  blood.  Statute  Laws  of  OMo, 
1831,  p.  253.  If  there  be  no  brothers  or  sisters  of  the  half  blood,  or  their  represen- 
tatives, the  estate  ascends  to  the  &ther,  and  if  he  be  dead,  to  the  mother.^  Ibid. 
In  Connecticut,  the  parents  are  preferred  to  the  half  blood  in  the  above  case.  Re- 
vised Statues  of  Connecticut,  1821,  p.  207.  Ibid.  1888,  p.  286.  In  Tennessee, 
under  the  statutes  of  1784,  the  estate  in  default  of  issue,  and  brothers  and  sisters, 
and  their  issue,  vests  in  fee  in  the  parent  from  whom  derived ;  or  if  the  estate  was 
acquired  by  the  intestate,  then  it  vests  in  the  fetlier  in  fee,  if  living,  and  if  not,  then 
it  descends  to  the  mother  for  life,  and  then  to  the  heirs  of  the  intestate  on  the  part  of 
the  father,  and  in  de&ult  thereof,  to  the  heirs  on  the  ^Vart  of  the  mother.  Lands 
acquired  by  descent  from  the  father ^  do  not  even  vest  in  the  mother  for  hfe,  but  go  to 
the  collateral  relations  on  the  &ther's  side.    2  Yerger,  115.    Roberts  v.  Jackson, 


3  Real  estate  of  an  Lntestate,  to  whom  it  came  by  gift  from  the  intestate's  paternal  grand- 
father, descends  to  the  brothers  and  sisters  of  the  father,  in  preference  to  the  grandfather. 
Curren  v.  Taylor,  19  Ohio,  86. 
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In  Delaware,  the  plurehts  sbre  postponed  to  tlie  brotliers  and  sisters, 
and  their  descendants ;  and  in  default  of  brothers'  aind  sisters',  the 
eidafe  is  distributed  eqtiallj  ^^  to  eveiy  of  the  next  of  kindred  of 
fteiiitestate,  who  are  in  equal  degree.'^  I  do  not  kiiow  what  con- 
sthiction  has  been  giyen>to  the  statute  on  this*  subject  in  Delaware ; 
baf'llie  nett  of  kindred  to  the  inteHatej  I  presume,  must  be  tiie  per^ 
cfttts,  if  living.  They  ari3  nearer  of  kin  tiian  brothers  aiid  sisteiv ; 
tint  the  statute  ^ivtiig^given  brothers  and  sisters  the  preference,  and 
fben,  in  d^ult  of  fheiti,  to  the  next  of  kindiieNl  to  the  int4SgiaUj  it 
Wduld  seem,  that  the  dadm  of  the  parents  as  next  of  kin  reassomes 
ite  fbree,  and-  that  both  flither  and  mother  jointly  mu6t  be  entitled 
tb  the  inheritance:  In  Nbrth- Carolina,  the  parents,  or  the  sarviYor 
of  fliem,  take  fo^lifb  only,  in  default  of  issue,  and  of  brothers  and 
rfttt^rs;  and  in  New  Jersey,  if  there  be  no  lawful  issue,  nor  t 
bhrther  or  sister  of  the  whole  blood,  or  their  lawful  issue^  tiie 
flither  takes  the  inheritance  in  fee ;  unless  it  came  to  the  p^rrsoii 
last  seised  firom  the  mother  by  descent,  devise  or  gifb^  in  wluch 
case  it  descends  as  if  the  person  dying  s^sed  bad  survived  his 

father.  (K) 
*  896       *  The  admission  of  the-  fiither  to  the  inheritahoe  of  his 

children  dying  intestate,  and  without  lineal  descendants,  is 
an  innovation,  and  a  very  great  improvement  upon  the  English 
common-law  doctrine  of  descents.  The  total  exclusion  of  })arents, 
and  all  lineal  ancestors,  in  such  a  ease,  is  said  to  be  peculiar  to 
the  English  law,  and  to  the  laws  of  other  nations,  which  have  been 
deduced  from  the  feudal  policy,  (a)      Sir  Martin   Wright   has 


4  Terger,  808.  Hoover  v.  Gregory,  10  n)id.  444.  Statute  Laws  of  Tennessee,  edit 
1886,  p.  249.* 

(A)  Griffith's  Law  Register.  Elmer's  N.  J.  Dig.  180.  Reeve's  Treatise  on  tlie 
Law  of  Descents.  Statutes  of  the  several  States,  published  bj  John  Antlion,  Esq., 
as  an  Appendix,  or  tliird  volume  to  Sheppard's  Touchstone.  New  York  Revised 
Statutes.    North  Carolina  Revised  Statutes,  1887,  p.  287. 

(a)  Bj  the  Saxon  laws,  however,  upon  the  death  of  the  son  without  issue,  the  fatlier 
inherited.  Lavs  of  Hen.  t.  c.  70,  and  by  the  Spanish  law  (and  wliich  constitutes  the 
law  of  Texas),  in  de&ult  of  lineal  descendants,  the  parents,  and  in  default  of  parents, 
the  grandparents,  equally  on  the  part  of  the  &tlier  and  the  mother,  succeed  to  the 
estate,  and  collaterals  do  not  take  until  failure  of  the  ascending  line.  Institutions  of 
the  Civil  Law  of  Spain,  by  Aso.  &  Manuel,  b.  2,  tit.  4,  ch.  8.    White's  new  Rec-opiladon 


•  Whitcomb  v.  Reid,  81  Miss.  (2  George)  567. 
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labored  to  vindicate  the  English  rule  on  the  feudal  theory,  by 
a  train  of  artificial  and  technical  reasoning,  which  has  no  manner 
of  foundation  in  the  principles  of  justice.  So  far  as  the  feud  was 
presumed  to  be  antiquum  out  patemum^  it  was  deemed  to  have 
passed  already  through  the  father,  and,  therefore,  he  could  not 
succeed.  It  would  b^  repugnant  to  the  fiction;  and  the  rights 
of  the  father,  as  it  seems,  must  be  sacrificed  to  sustain  it.  The 
heir  was  also  bound  to  show  himself  entitled  by  a  regular  course 
of  descent  from  the  first  feudatory  or  purchaser;  and  the  best 
evidence  of  that  which  the  case  afforded,  was  to  prove  that  he  wai 
heir  of  the  whole  blood  to  the  person  last  seised.  (6)  The 
very  artificial  *  nature  and  absurd  results  of  the  English    *396 


of  the  Laws  of  Spain  and  the  Indies,  Phil.  1889,  p.  116,  in  which  is  incorpoiated  the 
institutes  of  Aso.  &  Manuel,  and  the  laws  of  Coahuila  and  Texas. 

(6)  Wright  on  Tenures,  179-186.  Sir  WiUiam  Blackstone  (Com.  vol.  ii.  211,  212) 
has  followed  implicitly  the  reasoning  of  Sir  Martin  Wright ;  and  he  charges  Sir  Edward 
Coke  with  having  adopted  the  quaint  reasoning  of  Bracton,  who  "regulates,"  as  he 
sajs,  "  the  descent  of  lands  according  to  the  laws  of  gravitation."  This  reflection  on 
the  good  sense  and  taste  of  Coke  and  Bracton,  appears  to  me  to  be  utterly  unmerited 
and  groundless. 

Bracton,  after  speaking  of  the  descent  of  the  fee  to  the  line^  and  collateral 
heirs,  adds  :  descendit  itaque  jus  quasi  ponderosum  quid  cadems  deorsum  recta  Uneu 
vel  transversali,  et  nunqutun  reascendit  ea  via  qua  descendit.  A  kUere  tamen.  ascendit 
oLicui  propter  defectum  hceredum  inferius  prouenientium.  Bracton,  lib.  2,  c.  29,  sec.  1. 
Lord  Coke  (Co.  Litt.  11,  a),  after  giving  the  maxim  in  Littleton,  that  inheritances 
may  lineally  descend,  but  not  ascend,  barely  cites  the  passage  in  Bracton,  to  prove 
that  lineal  ascent,  in  the  right  line,  is  prohibited,  and  not  in  the  collateral.  He  also 
refers  to  Radcliff's  case  (8  Co.  40),  where  some  reasons  are  assigned  for  excluding 
the  lineal  ascent,  and  the  law  of  gravity  is  not  one  of  them.  The  words  of  Glanville 
(lib.  7,  c.  1)  are  to  the  same  effect,  hcereditas  naturaliter  descendit,  nunquatn  naturaOler 
ascendit.  This  is  clearly  the  course  and  dictate  of  nature.  It  is  alluded  to  in  one  of 
the  £pistles  of  St.  Paul  (2  Cor.  xii.  14),  and  it  was  frequently  and  pathetically  incul- 
cated in  the  classical  as  well  as  in  the  juridical  compositions  of  the  ancients.  Taylor's 
Elements  of  the  Civil  Law,  540-542.  The  ascent  to  parents  is  up  stream,  and  against 
tlie  natural  order  of  succession.  Bracton  admits  the  ascent  in  collateral  cases,  which 
shows  that  he  did  not  consider  descent  *^ regulated"  by  any  dark  conceit ,  The  ** laws 
of  gravitation"  were  unknown  when  Bracton  wrote.  He  merely  alluded  to  the 
descent  of  falling  bodies  by  way  of  illustration ;  and  it  was  a  beautif\il  and  impressive 
allusion,  worthy  of  the  polished  taste  of  Bracton  and  the  grave  learning  of  Coke. 

The  new  English  statute  of  descents,  of  8  &  4  Wm.  IV.  c.  106,  has  essentially 
altered  the  common-law  canon  of  descent.  It  admits  the  ascending  line  to  the  succes- 
sion on  failure  of  the  descending  line,  and  before  a  resort  to  collaterals.  Thus  the 
father  succeeds  as  heir  to  the  inheritance  before  brothers  and  sisters,  and  the  grand- 
&ther  before  uncles  and  aunts.  Paternal  ancestors  and  their  descendants  were  to 
have  preference  over  maternal  ancestors  and  their  descendants,  and  mate  paternal 
and  maternal  ancestors  are  preferred  to  female. 
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role,  are  strikingly  illiififr^ted  by  the  well-known  case  stated  bjr 
Littleton,  (a)  that  though  the  father,  never  can  be  heir  to  his  son, 
for  the  inheritance  never  can  ascend,  and  the  uncle,  or  fiEtther's 

m 

brother,  though  in  a  remoter  degree,  will  have  the  preference; 
yet,  if  the  unde  should  die  intestate  without  issue,  the  father,  as 
heir  to  the  unde,  may  succeed  to  the  inheritance  of  bis  son ;  for, 
says  Littleton,  he  cometh  to  the  land  by  collateral  descent,  and 
not  by  lineal  ascent.  So,  it  has  been  held,  that  if  either  parent 
stood  in  the  relation  of  cousin  to  the  son,  and  they  will  inherit  in 
tbat  diaracter,  though  not  as  father  or  mother.  (5) 
By  the  Jewish  law,  on  fSedlure  of  issue,  the  father  succeeded 

to  the  son.(0)    And  by  the  Roman  law,  on  failure  of 
*  897    *  lineal  descendants,  the  parents,  or  lineal  ascendants,  sue- 

ceeded  in  coi\]unction  wi(ih  the  brothers  and  sisters  of  the 
intestate,  to  his  inheritance,  (a)  It  was,  however,  a  fixed  prin- 
dple  in  the  civil  law,  that  collaterals  could  never  exclude  ascend- 
ants, even  in  the  remotest  degree;  and  no  collaterals,  beyond 
brothers'  and  sisters'  children,  could  share,  in  any  degree,  the 
estate  with  ascendants.  (&)  But  the  succession  of  parents,  in 
the  ascending  line,  was  r^arded  by  the  civil  law,  as  luctuowa 
hfigredUaBf  or  tristis  iuecesno ;  and  the  natural  order  of  mortality 
was  held  to  be  disturbed,  (c)  The  Napoleon  code,  (d)  in  imita- 
tion of  the  rule  in  the  civil  law,  gives  to  the  parents  of  a  child 
dying  without  issue  a  moiety  of  his  estate,  and  to  the  brothers  and 


(a)  Litt.  sec.  8. 

(h)  Eaatwood  v.  Vincke,  2  P.  Wms.  618.  By  the  law  of  Hen.  I.,  in  de&ult  of 
children,  the  estate  descended  to  the  parents ;  and,  in  default  of  parents,  to  tlie  brothen 
and  sisters ;  and  in  default  of  them,  to  uncles  and  aunts ;  but  with  a  preference 
throughout  to  tlie  male  line.  L.  L.  Hen.  I.  c.  70.  See  Wilkins's  Leges  Anglo- 
8azonic8B. 

(c)  Jones's  Com.  on  Isseus,  181.  Sclden,  de  Success,  in  bona  dclUnct  ad  leges 
Sbrse.  c.  12. 

(a)  Novel,  118,  c.  2. 

(6)  Taylor's  Elemente  of  the  Civil  Law,  642. 

(c)  Inst.  8,  8,  2.  Code,  6,  25,  9.  We  have  a  striking  allusion  to  this  sentiment  of 
nature,  in  the  address  of  the  provisional  government  of  Paris  to  the  French  nation,  on 
the  6tb  of  April,  1814,  when  the  imperial  sceptre  was  falling  from  the  hands  of  Napo- 
leon. They  exhorted  the  nation  to  restore  the  ancient  monarchy,  and  look  for  the 
return  of  peace  and  tlie  pacific  arts,  so  that  the  French  youth  might  no  longer  he  cut  ojf 
bjf  arms  hrfore  they  had  strength  to  hear  them  ;  and  the  order  of  nature  no  longer  he  inier* 
rupted  ;  and  that  parents  might  hope  to  die  before  their  children. 

{d)  Sees.  746,  747,  748,  761. 
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sisters  the  other  moiety.  Toullier(e)  justifies  the  ascent  of  the 
inheritance  to  parents  in  default  of  issue,  as  being  laid  on  fhe 
foundations  of  natural  law  equally  with  lineal  descent;  ieind  he 
severely  arraigns,  as  unjust  and  dangerous,  the  theory  of  Montes- 
quieu, (/)  who  refers  the  whole  right  of  succession  in  the  descend- 
ing, as  well  as  in  the  ascending  line,  solely  and  exclusively  to 
positive  institution.  Montesquieu  is  not  singular,  for  Archdeacon 
Paley  refers  the  right  of  succession  entirely  to  the  law  of  the 
land,  (jg)  The  elder  text-writers  on  public  law  have  generally 
placed  the  claim  of  children  to  the  inheritance  of  their 
parents  on  the  law  of  *  nature,  and  the  claims  of  parents  *  898 
to  the  child's  estate  on  failure  of  issue,  as  partaking  of  the 
same  reason,  though  in  an  inferior  degree.  But  Orotius  admi& 
that  the  law  of  succession  in  its  modifications  has  exceedingly 
varied  in  different  countries  and  ages,  and  that  the  law  of  nature 
is  not  of  precise  and  absolute  obligation  on  this  subject,  (a) 

(2.)   Of  the  mother. 

If  the  inheritance  came  to  the  intestate  on  the  part  of  fhe 
mother,  though  his  father  survive  him ;  or  if  he  does  not  survive 
him,  and  the  mother  survives,  and  there  be  a  brother  or  sister, 
or  their  descendants,  the  mother  takes  an  estate  for  life  only  ;  and 
if  there  be  no  brother  or  sister,  or  their  issue,  or  ikther,  she  takes 
the  inheritance  in  fee.  (6) 

This  is  the  rule  in  New  York,  (c)  and  in  Pennsylvania  the 
mother,  in  default  of  issue,  takes  a  lifb  interest  in  the  real  estate 
jointly  with  the  father,  or  solely  for  life  if  she  survives  him.  Ani 
in  default  of  issue,  and  brothers  and  sisters,  and  their  descendants 
of  the  whole  blood,  the  real  estate  descends  in  fee  to  the  father  and 
mother,  if  both  be  living,  and  if  not,  to  the  survivor.  Qd)     In  New 


(e)  Droit  Civil  Fran^ais,  torn.  iv.  sees.  124, 126,  note. 

(/)  L'Esprit  dee  Lobe,  liv.  26,  c.  6. 

(g)  Principles  of  Philosophy,  b.  8,  part  1,  c.  4. 

(a)  GrotiTis,  de  Jure  B.  &  P.  b.  2,  c.  7,  sees.  6, 11.  Puff.  Droit  des  Gens,  par  Barb. 
4, 11, 18. 

(6)  In  Arkansas,  if  there  be  no  children,  or  father,  the  mother  takes  the  estate. 
By  the  Act  of  New  York,  of  May  18th,  1845,  if  the  deceased  leave  a  mother  and  no 
child,  or  descendant,  or  father,  brother,  sister,  or  their  representatives,  the  mother 
takes  a  moiety  of  the  estate  if  there  be  a  widow,  and  the  whole  if  there  be  none. 

(c)  New  York  Revised  Statutes,  vol.  i.  752,  sec.  6. 

(d)  Act  of  April  8th,  1888.    Purdon's  Dig.  550,  551.    But  in  the  case  of  Mafllt  v. 
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Jegrsey,  ttie  mother  takes  a  life^tate,  if  tlie  iiitestate  di^  .wii^bonl 
jssae,  or  brother  or  jsiat^  of  the  whole  blood,  or  their  issue,  or 
^iher ;  (e)  md  in  ITorth  .Carolina,  she  takes  with  the  fitther,  or  a^ 
.survivor,  an  estate  for  Jifia  only,  in  default  of  issue,  and  in  de&ult 
jji  brothers  and  sisters.  She  takes  no  other  esta.t9  in  Tennessee, 
Aor  even  that  estate,  unless  in  default  of  a  father.  (/)  ()n  thf 
pjQi^r  hand,  in  Illinois  and  Louisiana,  she  is  received  on  the  mos^ 
^vorable  terms ;  and,  in  die&ult  of  issue,  she  takes  equally  a  por> 
^Lgp  pf  the  inheditanoe  with  the  &ther;  being,  in  Louisiana  f 
moiety  of  the  estate  between  tbem,  and,  in  Illinois,  as  I  e^oul^ 
jqpprehend,  the  parenjt  p;r  parents  taike  the  whole  estate  f(s  next  of 

jdiji.  ^  Georgift,  the  widoyr  of  the  intestate  takes  a  oUi^d'p 
^4^9    share  of  th^  estate ;  trndj^Tnoiei^e,  then  she  takes*  a  moie^. 

If  no  widow,  issue,  or  b^ft^PKi  the  mother  polj^^  an  eqm^ 
shftre,  as  one  of  the  nei^t  of  kin,  with  the  brothers  a^  ^^^ 
The  mother,  in  Yermonjt,  tal^es  equally  ^th  the  brothers  jBind  jsia- 
ters  of  the  intestate.  On  de&ult  of  issue  and  widow,  (for  she  takes 
half  of  the  estate,)  and  &ther,  and  brothers,  and  sisters,  the  inot^er 
.ta)ces  the  whole  estate  as  next  of  kin.  (a)  The  law  of  Maine  and 
jf pw  Hampshire  U  nearly  fiipiilary  ^^  Y^  .^^  yariajtion,  t^t  ibp 
^ptlier  t^GB  equally  yritifi  t}ie  brothers  and  sisters,  ^d  JLhey  aU 
.take  alike,  and  the  widow  of  the  intestate  is  confined  to  her  comr 
mon-law  dower.  In  Massacjmsetts,  Rhode  Island,  Connecticut, 
Ohio,  Delaware,  Maryland,  Alabama,  and  Mississippi,  the  mother 
takes  the  inheritance  in  default  of  issue,  and  of  brothers  and  sis- 
ters and  father.  But  if  there  be  brothers  and  sisters,  then,  by  tlie 
ilaws  of  Massachusetts,  Rhode  Island,  Virginia,  Kentucky,  and 
South  Carolina,  in  default  of  issue,  and  father,  the  mother  shares 
equally  with  the  brotliers  and  sisters,  and  their  descendants ;  and, 
in  Missouri,  she  shares  equally  with  them  and  the  father,  though 


Clark,  6  Watts  &  Serg.  268,  the  father  died  intestate,  leaving  two  daughters  infiints, 
who  died  unmarried  and  without  issue,  leaving  a  mother,  it  was  held,  that  tlie  brothers 
of  the  &ther  took  the  estate,  by  descent,  under  the  Act  of  1833,  and  not  the  mother. 

(e)  Act  of  1838.    Elmer's  Dig.  131.    R.  S.  of  New  Jersey,  1847. 

(/)  In  Tennessee,  under  tlie  statutes  of  1784,  lands  acquired  by  descent  firom  the 
&ther,  do  not,  upon  the  death  of  the  child,  intestate,  and  without  issue,  or  bn)ther  or 
sister,  vest  in  tlie  mother  for  life,  but  go  to  the  uncles  and  aunts  on  the  father's  side. 
Her  life-estate  by  inheritance  from  her  issue  is  confined  to  lands  acquired  by  such 
issue,  and  when  the  child  leaves  no  father  living.     Vide  supra,  p.  3^,  n.  2. 

(a)  Revised  Statutes  of  Vermont,  1839,  p.  292. 
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he  be  living ;    and,  in  Connecticut,  she  shares  equally  with  ^ 
father ;  and,  in  Indiana,  she  takes  .two  shares  instead  of  one«^ 

In  the  ancient  Attic  laws  of  succession,  the  inheritt^nqe  qf  an 
intestate  without  issue,  went  to  the  collateral  kindred  on  th^ 
father's  side,  with  a  uniform  preference  of  males ;  and  it  did  {K>(^ 
descend  to  the  kindred  on  the  mother's  side,  until  tlie  relations  h^ 
the  paternal  line,  to  the  degree  of  second  cousins,  had  failed.  Th^ 
mother,  at  Athens,  as  well  as  at  Jerusalem,  was  excluded  from  th^ 
inheritance  of  her  son.  This  appears  from  the  speech  of  Is»us  qil 
the  estate  of  Hagnias.  Among  the  Jews,  in  default  of  issue,  thp 
father  succeeded  to  the  estate  of  the  son,  excluding  the  motjt&cir 
and  collaterals,  (i)  The  decemviral  law  at  Bome,  and, 
*  which  seems,  ixi  this  instance,  says  Sir  WiHiaiq[i  Jonei^  *400 
to  have  been  borrowed  from  that  of  Solon,  excluded  mothr 
ei*s  from  the  right  of  succession  to  their  children.  This  rigor  was 
sometimes  mitigated  by  the  lenity  of  the  praetors.  Relief  was  prp- 
moted  by  the  Senatus  consultum  TertuUiamim,  in  the  time  C^ 
Hadrian,  and  completed,  with  some  restrictions,  by  the  Justini* 
anean  code,  (a) 

The  great  diversity  of  opinion  cmd  policy  among  diSerent  nationn, 
as  to  the  succession  of  parents,  and  which  appears  so  strongly  ji|L 
our  American  codes,  is  very  strikingly  illustr9.ted  in  the  Jurispru- 
dence of  Holland.  In  South  Holland,  the  iaheritance,  in  defctult 
of  issue,  ascends  to  the  parents,  in  case  they  are  both  alive.  But  if 
only  one  of  them  survives  (and  it  is  immaterial  which  of  them), 
the  survivor  is  wholly  excluded,  because  there  is  a  separation  of  tie 
bed.  On  the  other  hand,  in  North  Holland,  the  surviving  parenjb 
divides  the  estate  with  the  brothers  and  sisters  of  the  deceafiody 


(6)  Mater  et  cognatio  matema  a  successtone  exdusa  penitus.  Selden,  de  Succew.  i|i 
bona  defunct,  ad  leges  Ebrse.  c.  12.  Lord  Ch.  J.  Holt,  in  Blackborough  v.  D^vis, 
1  P.  Wms.  52,  says,  that  thiB  was  according  to  the  construction  of  the  Jewish  doctors 
upon  the  27th  chapter  of  Numbers ;  and  it  is  so  stated  in  Seldeo,  Ibid.  c.  12.  Se^ 
also  Antiquities  of  the  Jewish  Republic,  by  Thomas  Lewis,  vol.  iii.  824. 

(a)  Jones's  Isseus,  Pref.  Discourse.  His  Commentary  on  Isseus,  1S8,  &c.  Novel, 
118,  c.  2. 


1  In  TexAJif  if  an  intestate  dies  without  issue,  and  leav^  one  parent  surviving,  that  parent 
inherits  all  the  estate  of  the  intestate,  to  the  exclusion  of  his  brothers  and  sisters.  Prendergast 
0.  Anthony,  11  Texas,  166. 
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%1ieiher  ih^  1>e  of  the  full  or  half  blood ;  and  if  fhere  be  no -broClMr 
or  sister,  the  sorviying  parent  takes  the  whole,  (i) 

IV.  If  the  intestate  dies  witiioat  issue  oi*  parents,  the  estate  fpM 
to  liiB  brothers  and  sisters,  and  tiieir  representatiyes.  If  there  be 
M^eral  such  relatives,  and  all  of  equal  degree  of  eon8ang:iimit7  to 
4he  intestate,  the  inheritance  descends  to  them  in  equal  parts,  hoir* 
%Ter  remote  firom  the  intestate  the  common  d^ree  of  conbanguinitf 
ttiay  be.  If  thej  all  be  brothens  imd  sisteFB,  or  nephews-  and  nieoes, 
4he7  inherit  equally ;  but  if  sdme  be  dead  leaving  issue,  and  olheis 
living,  then  those  who  are  living  take  the  share  they  would  have 
Ittken  if  all  had  been  living,  aind  the  descendants  of  thoee  who  are 
dead  inherit  only  the  share  which  their  parents  would  have  received 
if  living.  Hie  rule  apjdies  to  other  direct  4ineal  descendaaft 
^401  of  brotheris  and  sisters,  and  *  the  takiiig ;>er  MpAa  when  they 
stand  in  equal  degree,  and  taking  |>^  sti'ypM  when  th^  stand 
in  different  degrees  of  consanguinity  to  the  oonunon  ancestor,  pte- 
Viails  as  to  collaterals,  to  the  remotest  degree,  equally  as  in  the 
"descent  to  lineal  heirs,  (a) 

The  succession  of  collaterals,  in  default  of  lineal  heirs,  in  the 
descending  and  ascending  lines,  ha6  existed  alltaong  all  nations  who 
ftlad  any  pretensions  to  civility  and  science,  though  under  diflbienll 
miodifications,  and  with  diversified  extent.  In  this  fourth  rule,  (and 
Which  is  the  rule  in  New  York,)  (J)  the  ascending  line,  after 
parents,  is  postponed  to  the  collatei*al  line  of  brothers  and  sisters. 
The  rule  I  have  stated  is  perhaps  universally  the  rule  in  this  coun- 
try, that  brothers  and  sisters  are  preferred,  in  the  order  of  succes- 
sion to  grandparents,  though  the  latter  stand  in  an  equal  degree 
ef  kindred,  (c)     This  is  by  analogy  to  the  rule  of  distribution  erf 


(6)  Van  der  Linden's  Institutes  of  the  Laws  of  Holland,  bj  J.  Henry  Esq.,  1.  1, 
e.  10,  sec.  2. 

(a)  Pond  V.  Bergh,  10  Paige,  140.^ 

(6)  New  York  Revised  Statutes,  y(A,  i.  752,  sees.  7,  8,  0, 10.  The  law  of  descent, 
in  New  York,  is  on  tMa  point  altered  and  improved ;  for  it  appears  that  bj  the  law 
of  1786,  nephews  and  nieces  toc^  per  atirpes  in  all  cases.  Jackson  v.  Tharman, 
6  Johns.  822. 

(c)  Bj  the  Civil  Code  of  Louisiana,  art.  908,  and  in  Arkansas,  if  a  person  dies 
leaving  no  descendants,  nor  father  nor  mother,  his  brotliers  and  sisters,  or  their 
descendants,  inherit  the  whole  succession,  to  the  exdusion  of  the  ascendants^  and  other 
collaterals.    The  old  Civil  Code  of  Louisiana  was  different ;  since,  according  to  that 


1  Beebe  v.  Griffing,  14  N.  Y.  (4  Keman)  28&. 
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the  personal  estate  of  intestates,  as  settled  in  the  civil  and  in  the 
English  law.  But  there  are  very  considerable  diCFerences  in  the  laws 
of  the  several  states,  when  the  next  of  kin,  in  this  collateral  luie, 
are  nephews  and  nieces,  and  the  claims  of  uncles  and  aunts  to  share 
with  them  are  interposed.  The  direct  lineal  line  of  descendants 
from  brothers  and  sisters,  however  remote  they  may  be,  take  exclu- 
sively and  by  representation,  tinder  the  rule  in  New  York,  so  long 
as  any  of  tlmt  line  exist.  But  this  is  not  the  case  in  many 
of  the  United  States ;  and  thfi  rule  is,  therefore,  *  to  be  *  402 
received  with  this  qualification,  that  in  most  of  the  states,  . 
nephews  and  nieces,  and  their  descendants,  take  as  there  stated, 
but  they  do  not  take  exclusively.  In  Massachusetts,  if  there  be  no 
lineal  descendants,  nor  father,  the  estate  descends  in  equal  shares 
to  the  brothers  and  sisters  and  mother,  and  to  the  children  of  any 
deceased  brother  or  sister  by  right  of  representation ;  but  if  tliere 
be  no  brotlier  or  sister  living,  the  estate  descends  to  the  mother  in 
exclusion  of  the  issue,  if  any,  of  deceased  brothers  or  sisters,  (a) 
Uncles  and  aunts  take  equally  with  the  nephews  and  nieces,  as 
being  of  equal  kin,  in  the  states  of  New  Hampshire,  Vermont,  and 
North  Carolina.  But  nephews  and  nieces  take  in  exclusion  of 
them,  though  they  be  all  of  equal  consanguinity  to  the  intestate,  in 
the  states  of  Maine,  Massachusetts,  Rhode  Island,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Ohio,  In- 
diana, Illinois,  Kentucky,  Virginia,  (6)  Tennessee,  South  Carolina, 
Georgia,  Alabama,  Louisiana,  Mississippi,  and  Missouri.  I  draw 
this  conclusion,  because  the  inheritance  appears  to  be  given,  in  those 
states,  to  the  brothers  and  sisters,  and  their  descendants  or  childreny 
before  recurrence  is  had  to  a  distinct  branch  of  the  grandparents' 
stock.  The  principle  on  which  the  rule  is  founded  is,  that  collateral 
kindred,  claiming  through  the  nearest  ancestor,  are  to  be  preferred 
to  the  collateral  kindred,  claiming  through  a  conmion  ancestor  more 
remote.  The  claim  of  the  nephew  is  through  the  intestate's  father, 
and  of  the  imclo,  through  the  intestate's  grandfather. 

code,  before  collateral  relations  could  set  up  a  claim  to  the  inheritance,  they  most 
have  shown  that  the  relations  in  the  ascending  line  had  ceased  to  exist.  Hooter's  Heirs  v. 
Tippet,  12  Martin  (Louis.),  390.    Bemardine  v.  L'Espinasse,  18  Ibid.  94. 

(a)  Massachusetts  Revised  Statutes,  1886. 

(6)  Davis  i;.  Kowe,  6  Rand.  865.  In  this  case,  the  Virginia  Act  of  Descents,  of 
1785,  and  its  analogy  to  the  principles  and  rules  of  the  English  statute  of  distribution 
cf  the  personal  estate  of  intestates,  and  the  rules  of  the  civil  law  from  whence  it  was 
borrowed,  are  examined  with  great  industry  and  legal  erudition. 
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In  seiFeral  of  the  states,  as  in  Maine,  New  Hampsliire,  Vermoo^ 
Bhoda  Island,  Connec^cnt,  Pennsylvania,  Maryland,  Greorgia,  and 
MJasisHippi,  there  is  no  representation  among  collaterals,  after  broy^ 
ers'  and  sisters'  children ;  (<?)  nor  in  Delaware,  after  brothers'  and 
sisters'  grandchildren ;  nor  in  Alabama,  and  Mississippi,  after  tlis 
descendants  of  brothers  and  sisters ;  and  in  some  of  the  states,  ss 
in  New  Jersey,  there  does  not  appear  to  be  any  positive  pravisiaii 
for  the  case.  In  Louisiana,  representation  is  admitted  in  the  cot 
lateral  line,  in  iavor  of  the  children  and  descendants  of  the  brother 
and  sisters  of  the  deceased,  (d)  In  North  Carolina,  the 
^408  claimants  take  *per  $tirpe$yiR  every  case,  even  though  the 
claimants  all  stand  in  equal  degree  of  consajnguinity  ts 
the  common  ancestor,  and  so  do  the  descendants  of  brothers  and 
Bisters  by  the  law  of  descent  in  Alab^tma.^ 

The  distinction  between  t^e  claims  of  the  whole  and  of  the  half 
blood,  becomes  of  constant  applicatipn  in  cases  of  a  collateral  auo- 
cession  to  real  estates ;  and  there  is  a  wide  difference  in  the  laws 
of  the  several  states  in  relation  to  that  distinction.  The  half  blood 
was,  imtB  lately,  entirely  excluded  by  the  English  law,  on  tlie  very 
artificisl  rule  <k  evidence,  that  the  person  who  is  of  the  whole  Uood 
to  the  person  last  sdsed,  affords  the  best  presumptive  proof  tliat  he 
is  of  the  blood  of  the  first  feudatory  or  purchaser,  (a)    Our  Ameri- 


(c)  This  was  also  formerly  the  case  in  New  York,  under  the  statute  of  descents  of 
1786.  In  Maine,  the  intestate  died  without  leaving  issue  or  parents,  but  leaving  a 
child  of  a  deceased  brother,  and  the  grandchildren  of  another  brother  deceased,  and 
it  was  held  that  the  child  took  the  estate,  and  the  grandchildren  were  not  entitled  to  a 
distribative  share  of  the  estate  because  the  statute  in  tliat  state  was  equivalent  in  iu 
effects  to  the  legal  provision  in  the  EngUsh  statute  of  distribution,  that  there  should 
be  no  representation  among  collaterals  beyond  brothers'  and  sisters'  children.  Quinbj 
V.  Higgins,  14  Maine,  809. 

(d)  Civil  Code,  art  898.  But  representation,  for  the  purpose  of  inheritance,  does 
not  extend  to  the  children  of  first  cousins  of  the  deceased.  Ratcliff  v.  Ratcliil^ 
19  Martin,  885. 

(a)  2  Blacks.  Comm.  228-281.  The  rule  of  the  English  common  law  is,  that  the 
heir  claiming  by  collateral  descent  must  be  the  nearest  collateral  heir  of  the  whole 
blood  of  the  person  last  seised  on  the  part  of  the  ancestor  through  whom  the  estate 
descended.  Leach  V.  C,  in  Hawkins  v.  Shewen,  1  Sim.  &  Stu.  260.  And  tlie 
descent  between  two  brothers  was  held  to  be  an  immediate  descent,  and  tlierefore  title 
might  be  made  by  one  brother  or  his  representative  to  or  thrmigh  another,  witliout 
mentioning  their  common  ancestor.    2  Blacks.  Comm.  226.    But  iu  1838,  by  the  sUtute 


1  Clement  v.  Caable,  2  Jones  £q.  (N.  C)  82.    Stallworth  v,  Stallworth,  29  Ala.  76. 
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can  laws  of  desceut  would  ^em  tp  be  founded  on  more  reasonable 
principles.  The  English  inile  of  evidence  noiay  be  well  fitted  to  the 
case  to  wliich  it  is  applied ;  but  tiie  necessity  or  policy  of  seai:Gliing 
out  the  first  purchaser  is  to  be  questioned,  so  long  as  the  last  owner 
of  the  estate,  and  the  proximity  of  blood  to  him,  are  ascertained. 
In  Maine,  New  Hampshire,^  Vermont,*  Massachusetts,  (6)  Rhode 
Island,  ((?)  New  York,  (d)  *  Illinois,  North  Carolina,  (e)  Maryland, 
and  Tennessee,  (/)  there  seems  to  be  no  essential  distinction  left 
between  the  whole  and  the  half  blood.  They  are  equally  of  the 
blood  of  the  intestate.  But  in  the  states  of  Connecticut,  New 
Jersey,  Pennsylvania,®  Delaware,  Ohio,^  Indiana,  Maryland,  (jr) 


of  8  and  4  Wm.  IV.  c.  106,  the  distinction  between  the  whole  and  the  half  blood  in 
the  descent  of  real  property  and  between  brothers,  is  in  a  great  measure  abolished. 
The  half  blood  are  to  succeed  to  the  inheritance  next  after  any  relation  in  the  same 
degree  of  the  whole  blood  and  his  issue,  where  the  common  ancestor  shall  be  a  male ; 
and  next  after  the  common  ancestor,  where  such  ancestor  shaU  be  a  female.  And  no 
brother  or  sister  shall  be  considered  to  inherit  immediately  from  his  or  her  brother 
or  sister,  but  every  descent  from  a  brother  or  sister  shall  be  traced  through  the 
parent 

(6)  Mass.  Revised  Statutes,  1886.    Revised  Statutes  of  Vermont,  1889,  p.  292. 

(c)  Gardner  v,  Collins,  2  Peters  U.  S.  68.    8  Mason,  898,  S.  C. 

(d)  New  York  Revised  Statutes,  vol.  i.  768,  sec.  15. 

(«)  Act  of  1808.    North  Carolina  Dig.  p.  287.    North  Carolina  R.  8.  1887. 

(/)  It  was  the  object  of  the  Act  of  1784,  adopted  in  Tennessee,  to  preserve  real 
estate  derived  by  descent,  in  the  blood  of  the  transmitting  ancestor,  and  the  whole 
and  half  blood  of  such  ancestor  take  equally.  Butler  v.  King,  2  Yerger,  116.  In 
Nichol  V.  Dupree,  7  Yerger,  415,  the  claims  of  the  half  blood,  under  the  statutes  of 
1784  and  1797,  were  extensively  discussed,  and  they  were  considered  as  equally  enti- 
tled under  the  law  of  descents  in  Tennessee,  with  the  whole  blood.  Statute  Laws  of 
Tennessee,  edit.  1836,  pp.  248,  249,  250.* 

iff)  In  Mar^'land,  the  whole  and  half  blood  take  equally  ancestral  estates ;  but  if 
the  intestate  acquired  the  estate  by  purchase,  in  contradistinction  to  title  by  descent, 
brothers  and  sisters  of  the  whole  blood  have  the  preference.  This  was  by  the  statute 
of  1786.      Hall  v.  Jacobs,  4  Harr.  &  Johns.  245.   Maxwell  v.  Seney,  6  Ibid.  28.    See, 


2  Pre»cott  r.  Carr,  9  Foster,  468. 

8  Hatch  V.  Hatch,  21  Vermont,  450. 

4  Brown  v.  Burlingham,  6  Sandf.  (N.  Y.)  418.  Beebe  v.  Griffing,  14  N.  Y.  (4  Keman)  235. 
Valentme  r.  Wetherell,  81  Barb.  (N.  Y.)  656. 

^  An  intestate  died  without  issue,  lea\nng  brothers  of  the  whole  blood,  and  a  sister  pf  t)i^ 
half  blood  on  the  part  of  the  mother:  Held,  that  as  to  the  personalty,  the  brothers  and  half 
slitter  took  equal  shares ;  but  that  the  brothers  took  the  real  estate,  to  the  exclusion  of  the 
half  sister.  Dradrick  o.  Armour,  10  Humph.  588.  See,  also,  ^esbit  v.  Bryan,  1  3waa 
(Temi.)  468. 

«  Dauner  v.  Shissler,  81  Penn.  St  289. 

'  Oliver  v.  Sanders,  8  Ohio  CN.  S.),  601. 
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*  404  *  Virginia,  (a)  Kentacky,^  South  Carolina,  (t)  Georgia,  Ab- 
bama,  (e)  Mississippi,  (d)  Missouri,  and  Louisiana,  (e)  there 
is  a  preference  (though  more  or  less  extensive  in  dificrent  states) 
giTen,  by  the  law  of  descendants,  to  the  whole  blood.*  The  half 
Uood  is  only  postponed,  or  its  share  diminished,  and  nowhere  is 
it  totally  excluded.  (/) 


■Im,  Doncj'i  Laws  of  Mavylsiid,  ToL  L  746,  edit  1840.  The  Ordiuuice  of  Cbngrctt, 
of  ISdi  Jvly,  1787,  fat  the  gOTemment  of  the  northwest  territory  (and  which  teni- 
tiMj  now  inclodet  the  itBtet  of  Ohio,  Indiana,  Ulinois,  MicJiigim,  Ac.),  pit>TidedL  in 
Hm  law  of  deeoenta,  that  there  'should  in  no  case  he  a  distinction  between  kindred 
of  tfie  whole  and  half  blood.  Bnt  a  distinction  would  i^pear  to  hare  been  sofase- 
qnen^  created  by  statute  in  Ohio  and  Indiana.  8ee  supra,  p.  894,  and  Orifttfa's 
BflBistar,  and  Beifised  Statutes  of  Indiana,  1888,  p.  287.  In  Oark  r.  Spngut, 
6  Blai^.  (Ind.)  412,  it  was  adjudged,  that,  under  the  Act  of  1881,  the  worda  bndm 
ami  Butan  hiduded  as  well  brothers  and  sisters  of  the  half  as  of  the  whole  bk>od  in 
tiie  case  of  intestate  estates,  both  of  real  and  perMual  estate.  The  subsequent  Indiaaa 
atttnles  of  1888  and  1848,  on  the  sutgect  of  descents,  contain  proTisiona  in  fliTor  of 
Iha  half  blood.* 

(a)  In  yii^ghila»  ooDaterals  of  tfie  half  blood  take  half  portions,  unless  all  tlie  eol- 
ktatals  be  of  the  half  blood,  and  then  they  tiJce  whole  portions.  Berised  Code  of 
Virginia,  toL  i.  287. 

(6)  Lawson  o.  Perdriauz,  1  M'Cord,  466.  In  North  Carolina,  under  tiie  Act 
of  1808,  on  fidlure  of  lineal  descendants,  the  inheritance  transmitted  bj  deeeent  or 
derise  from  an  ancestor  (grandfiither),  goes  to  the  next  collateral  relation  of  tfie  per- 
son last  seised  who  was  of  the  blood  of  such  ancestor,  though  a  cousin,  rather  than  to 
a  half  brother,  ex  parte  matemaf  for  he  was  not  of  the  blood  of  the  ancestor.  ITeltoQ 
o.  Billnps,  2  DcT.  &  Batt  808. 

(c)  Kindred  of  the  whole  blood  preferred  to  kindred  of  the  half  blood  in  the  same 
degree.  No  other  difference.  Digest  of  Laws  of  Alabama,  885.  In  Georgia,  by  Act 
of  12th  December,  1784,  if  a  person  dies  without  issue,  leaving  no  brothers  or  sisters 
in  the  paternal  line,  a  preference  seems  to  be  given  to  tlie  lialf  blood  in  the  maternal 
line.  But  in  the  paternal  line  brothers  and  sisters  of  the  whole  and  half  blood  inherit 
equally.  Prince's  Digest  of  the  Laws  of  Georgia,  edit.  1837,  p.  223.  University  r. 
Brown,  1  Ired.  Law,  387. 

(d)  Eatheree  v.  Fatheree,  Walker  (Miss.),  811.  Revised  Code  of  l^lississippi, 
1824,  p.  41. 

(e)  Civil  Code  of  Louisiana,  No.  909.  Revised  Statutes  of  Missouri,  1835,  p.  228. 
Under  the  present  Civil  Code  of  Louisiana,  promulgated  in  1825,  brothers  and  sisten 
of  the  whole  blood  do  not  exclude  those  of  the  half  blood  from  the  inheritance. 

(/)  In  Pennsylvania,  by  Act  of  8th  April,  1833,  and  in  New  Jersey,  by  Act  of 
1888,  the  half  blood  succeeded  by  descent,  in  defoult  of  issue,  brothers  and  sisten 
of  the  whole  blood,  and  their  descendants  and  parents.    Punlon's  Dig.  edit.  1837, 


1  Petty  V.  Malier,  16  B.  Men.  691.    Driskell  v.  Hawks,  18  B.  Mun.  (Ken.)  866. 

*  In  South  Carulina,  uncles  and  aunts  of  the  half  blood  are  eutitled,  as  next  of  kio,  is 
preforence  to  first  cousins  of  the  whole  blood.    Peny  r.  LK)gan,  5  lUch.  £q.  202. 

•  Case  V.  WUdridge,  4  Ind.  61. 
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There  is  a  difference,  also,  in  the  laws  of  the  several  states, 
between  the  succession  to  estates  which  the  intestate  had  acquired 
in  the  course  of  descent,  or  by  purchase.  If  the  inheritance  was 
ancestral,  and  came  to  the  intestate  by  gift,  devise,  or  descent,  it 
passes  to  the  kindred  who  are  of  the  blood  of  the  ancestor  frona 
whom  it  came,  whether  it  be  in  the  paternal  or  maternal  line,  so  as 
to  exclude  the  relations  in  the  adverse  line  until  the  other  line  be 
exhausted.  This  is  the  rule  in  Rhode  Island,  Connecticut, 
New  York,  (y)  New  Jersey,  (A)  *  Ohio,  Virginia,  Tennessee,    *  405 


p.  651,  sec.  6.  Eliner*^  Dig.  131.  R.  S.  of  N.  J.  1847.  In  such  a  case,  sisters  of  tlie 
half  blood  take  to  the  exclusion  of  the  more  remote  kindred  of  the  whole  blood* 
The  word  Uood,  in  its  natural  and  technical  sense,  includes  the  half  blood.  Baker  v, 
ChaUant,  5  Wharton,  477.  In  Alabama  there  is  no  other  distinction  between  tlie 
whole  and  the  half  blood,  except  that  kindred  of  the  whole  blood,  in  equal  degrte  with 
the  half  blood,  are  preferred.    Aikin's  Dig.  2d  edit.  p.  129. 

{g)  New  York  lievised  Statutes,  vol.  i.  762,  768,  sees.  10, 11, 12, 16.  The  words  in 
the  laws  of  the  several  states  regulating  the  descent  of  ancestral  inheritances  require 
that  the  heir  should  he  of  the  blood  of  the  ancestor.  This  would,  in  the  ordinary  sense 
of  the  words,  admit  the  half  blood,  for  they  may  he  of  the  blood  of  tlie  ancestor,  though 
only  of  the  half  blood  to  the  intestate.  But  the  statute  of  Pennsylvania  has  been 
understood  to  exclude  the  half  blood  in  that  case ;  and  tliis  construction  arises  from 
the  wording  of  the  estate;  and  Ch.  J.  Reeve  says  it  is  peculiar  to  Pennsylvania. 
Reeve's  Law  of  Descents,  882.  The  statute  of  Connecticut  says  simply  of  the  blood 
of  the  ancestor.  The  New  York  Revised  Statutes  have  adopted  the  same  rule ;  and 
in  tliat  solitary  instance  excluded  the  half  blood,  as  not  being  of  the  blood  of  the  ancestor. 
The  16th  section  referred  to  is  not  susceptible  of  any  other  construction.  The  learned 
author  of  the  treatise  of  descents  was  mistaken  in  supposing,  when  he  wrote,  that  the 
law  of  Pennsylvania  was  peculiar.  The  law  of  New  York,  of  1786,  then  in  force,  had 
the  same  peculiarity,  and  it  has  been  continued.  So,  also,  in  cases  to  which  the  rules 
of  the  state  do  not  extend,  the  canons  of  inheritance  at  common  law  still  apply ;  and 
in  these  two  respects  tlie  exclusion  of  the  half  blood  continues  to  exist  in  the  law  of 
New  York.  In  Ohio,  the  statute,  in  regulating  the  descent  of  ancestral  estates,  gives 
the  estate,  in  default  of  lineal  descendants,  to  the  brothers  and  sisters  of  the  intestate, 
who  may  be  of  the  blood  of  the  ancestor,  whether  they  be  of  the  whole  or  the  half  blood.  But 
the  statute  further  adds,  that,  in  de&ult  of  such  brothers  and  sisters,  and  if  the  ancestor 
from  whom  the  estate  came  by  gift  be  Uving,  the  estate  shall  ascend  to  him,  and  if  not 
living,  then  to  his  brothers  and  sisters,  or  their  representatives ;  and  in  de&ult  thereof, 
then  to  tlie  brothers  and  sisters  of  the  intestate  of  the  half  Hood,  and  their  represen- 
tatives, tliough  such  brothers  and  sisters  be  not  of  the  blood  of  the  ancestors ;  and  if  all 
these  fiul,  then  to  the  next  of  kin  of  the  intestate,  of  the  blood  of  the  ancestor.  Statutes 
of  Ohio,  1831,  p.  252.  The  statutes  of  Ohio  relative  to  descents  and  the  distribu- 
tion of  personal  estates  intended,  say  the  court  in  Brewster  v.  Benedict,  14  Oliio,  886, 

(h)  In  Den  v.  Jones  &  Searing,  8  Ualst.  840>  the  half  blood  of  the  person  dying 
seised  was  held  entitled  to  inherit  an  ancestral  estate ;  because  he  was  of  the  half 
blood  of  the  person  dying  seised,  as  well  as  of  tlie  blood  of  the  ancestor  from  whom 
the  lands  came. 

VOL.  lY.  88 
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and  North  Carolina.  The  distihctiion  dods  not  aLppeak*  as  t 
poedtiye  institiition  in  many  other  states,'  as  in  MiBune,  New'  Hamp- 
dure,  Yennont;  Massachusetts,  Pennsylvania,  Georgia,  AUtBami, 
Mississippi,  and  ICssouri.  (a)  The  estilte^  as  I  presume,  desoendf 
in  those  states,  with  some  qualificatioiis,  in  the  same  path  of  desoeiit, 


to  diTlde  Hie  propertj  of  wliidi  a  man  might  die  leited,  into  two  daases,  to  wi^ 
«■  came  to  him  in  the  regnlar  ooone  of  descent^  or  maj  hare  been  deriMd  or 
T^ed  to  him  bj  gift,  bat  which  he  would  have  inherited  luul  there  been  no  aiich  denw 
or  gift;  and,  tecondly,  soch  at  he  maj  have  acquired  b^  his  own  indoatryy  or  bgr 
demise  or  deed  of  gift,  from  a  person  ftvm  whom  he  would  not  have  inherited  in  the 
ffBJgalar  line.  In  the  flnt  class  of  cases,  the  blood  of  a  person  ttom  whoim  tfie  esM 
oune  Is  to  be  regarded  in  the  distribotion,  and  in  ttte  last  case/ the  bkiod  of  ths 
imestate. 

(a)  In  1S07,  lands  hi  IGasouri  did  not  descend  to  brothers  and  sisters  of  thehslf 
blood.  1  Ifissou.  694.  B7  the  Statntes  of  Descents  in  Mississippi,  of  Mardi  lllh, 
1808,  and  rerised  and  amended  February  10th,  1806,  and  Norember  26tli,  1821, 
tf  there  be  no  childrMi  of  the  intestate,  or  descendant  of  them,  nor  brother,  nor  sister, 
nor  the  descendants  of  them,  nor  ihther  or  mother  living,  the  Und  descenda  in  eqnil 
parts  to  the  next  of  kin  to  the  intestMe,  in  equal  degree,  computing  hy  the  mleaof  ths 
cHl  law.  The  construction  which  has  been  given  to  the  words  next  of  km  in  ths 
above  statute,  excludes  the  operation  of  the  common  law,  in  reUtion  to  the  8iit((ect  of 
patorml  and  maternal  inheritance,  and  gives,  ibr  instsnoe,  the  estate  to  the  matefasl 
ttmt,  as  being  next  of  kin,  to  the  exdusion  of  a  paiemal  great  undo  more  remote, 
though  the  estate  was  acquired  by  descent  in  the  paternal  line.  Doe  car  dem.  Hickej 
V.  Eggieston,  in  the  Mississippi  Court  of  Errors  and  Appeals.  In  Pennsylvania,  bv 
Act  of  8th  April,  ISdd,  the  next  of  kin  take  the  real  as  well  as  personal  estate  of  the 
intestate  in  all  cases  not  expressly  provided  by  the  Act,  without  regard  to  the  ancestur 
or  other  relation  from  whom  such  estate  may  have  come.  But  the  statute  in  pre- 
ceding sections  (sees.  4, 6, 6, 9)  gave  a  preference  to  the  whole  blood  over  the  half  blood 
in  the  descent  of  real  estate,  where  the  intestate  left  brothers  and  sisters,  or  eitlier,  or 
theur  representatives  of  the  whole  blood.  Purdon's  Dig.  552,  sec.  11.  In  the  case  of 
Bevan  v.  Taylor,  7  Serg.  &  Rawle,  897,  prior  to  the  statute  of  1883,  the  court  went 
upon  the  ground,  that,  if  there  was  no  brother,  or  sister,  or  father,  the  estate  acquired 
from  the  fatlier  went  to  tlie  relations  on  the  part  of  the  fiitlier,  in  exclusion  of  tl^ie 
relations  on  the  part  of  the  motlier;  because  they  were  not  of  the  blood  of  the  ances- 
tor from  whom  the  estate  came. 

In  Indiana,  when  the  estate  is  derived  by  descent  from  the  paternal  line,  and  there 
be  living  a  brother  or  sister  of  the  intestate,  the  maternal  line  take  only  a  half  po^ 
tion,  and  so  vice  versa.  Kevised  Statutes  of  Indiana,  1838,  p.  237.  I  wish  to  be 
understood  to  speak  on  the  subject  of  these  minuter  regulations  with  a  degree  of  dis- 
trust The  rules  concerning  collateral  succession  in  the  several  states  arc  quite  com- 
plex, and  they  are  exceedingly  various  and  different  from  each  other  in  their  minuter 
shades.  The  laws  on  this,  as  on  many  other  subjects,  are  not  constant,  but  axposed 
to  the  restless  love  of  change,  which  seems  to  be  inherent  in  American  policy,  both 
as  to  constitutions  and  laws.^ 


1  Case  v.  Wildridge,  4  Ind.  61. 
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whether  it  came  from  the  paternal  or  maternal  ancestors,  or  was 
acquired  by  purchase. 

The  English  law  requires  the  claimant  of  the  inheritanfee  to  be 
heir  to  the  person  last  seised,  and  of  the  blood  of  the  first  purchaser, 
and  of  the  whole  blood  of  the  person  last  seised.  It  gives  a  univer- 
sal preference  in  collateral  inheritances,  as  far  as  relates  to  the  first 
purchaser,  to  the  paternal  over  the  maternal  line ;  and  this  English 
doctrine  is  founded  on  the  technical  rule  already  alluded 
to,  that  it  is  *  necessary  the  heir  should  show  himself  to  be  *  406 
descended  from  the  first  purchaser,  or  afford  the  best  pre- 
sumptive evidence  which  the  case  admits  of  the  fact,  (a)  The 
American  law  of  descents  does  not  go  on  the  principle  of  searching 
out  the  first  purchaser  through  the  mists  of  the  past  generations, 
except  the  estate  be  ancestral,  and  then  it  stops  at  the  last  purchaser 
in  the  ancestral  line.  Its  general  object  is  to  continue  the  estate 
in  the  family  of  the  intestate ;  and  in  effecting  it,  to  pay  due  regard 
to  the  claims  of  tlie  successive  branches  of  that  family,  and  princi- 
pally to  the  loud  and  paramount  claim  of  proximity  of  blood  to  th^ 
intestate. 

Prior  to  the  novels  of  Justinian,  the  civil  law  admitted  the  half 
blood  to  the  inheritance  equally  with  the  whole  blood ;  but  the 
novel,  or  ordinance  of  Justinian,  changed  the  Roman  law,  and 
admitted  the  half  blood  only  upon  failure  of  the  whole  blood.  (J) 
The  laws  of  all  countries,  and  of  our  own  in  particular,  are  so 
different  from  each  otlier  on  the  subject,  that  they  seem  to  have 
been  the  result  of  accident  or  caprice,  rather  than  the  dictate  x)f 
principle.  There  seems  to  be  no  very  strong  general  principle, 
(though,  no  doubt,  the  feelings  of  nature  might  interpose  some 
powerful  appeals  in  particular  cases,)  why  the  half  blood  should  be 
admitted  equally  to  the  inheritance  of  the  ancestor,  which  he 
acquired  by  purchase,  and  excluded  from  that  which  he  acquired 
by  descent,  devise,  or  gift,  frpm  some  remoter  ancestor,  in  whose 
blood  they  do  not  equally  partake.  If  the  ancestor  was  lawfully 
seised  in  fee,  why  should  the  course  of  descent  be  varied  according 
to  the  source  from  which  his  title  proceeded,  or  the  manner  of  his 
procuring  it  ?     If  the  rule  of  inheritance  had  required  no  examina- 


(a)  Vide  post,  p.  412,  for  amendments  in  the  law  of  descents,  by  the  statate  of  8 
and  4  Wm.  IV.  c.  106. 

(6)  Inst.  3,  3,  6.    Novel,  118,  c.  8. 


44B  OF  BEAL  PBOPEBTT.,  [PASf  tl, 

tion  beyond  the  title  of  the  intestate,  and  the  proximity  of  blood  tQ 
him,  {here  would  have  been  more  certainty  and  simplicity  intro- 
duced into  our  law  of  descents. 
*407  *  Y.  In  default  of  lineal  descendants,  apd  parents,  and 
brothers  and  sisters,  and  their  descendants,  the  iaheritanoe 
ascends  to  the  grandparents  of  the  intestate,  or  to  the  survivor  of 
{hem. 

This  is  not  the  rule  that  has  recently  been  declared  in  New 
York,  (a)  for  that  excludes,  in  all  cases,  the  grandparents  firom 
the  succession,  and  the  direct  lineal  ascending  line  stops  with  the 
jhther.^  The  grandparents  are  equally  excluded  in  New  Jersey  and 
North  Carolina;  and  in  Missouri  the  grandparents  lose  their 
preference  as  nearest  of  kin,  but  they  a^  admitted  into  the  next 
degree,  and  take  equally  with  uncles  and  aunts.  In  New.  Jersey,  in 
de&ult  of  issue,  and  brothers  and  sisters  of  the.  whole  and  half 
blood,  and  their  issue,  and  parents,  and  there  he  Hveral  permnu^dU 
qf  equal  degree  of  consanguinity  to  the  intestatej  the  estate  descends 
to  them  as  tenants  in  common,  (li)  The  grandparents  take  the 
estate  before  uncles  and  aunts,  in  most  of  the  United  States,  as 
being  nearer  of  kin  to  the  intestate^  according  to  the  computation 
of  the  civil  law ;  and,  therefore,  I  lay  it  down  as  a  general  role  in 
the  American  law  of  descent.  I  apprehend  it  to  be  the  rule  in  the 
states  of  Maine,  New  Hampsliire,^  Vermont,  Massachusetts,  (c) 

(a)  New  York  Revised  Statutes,  vol.  i.  572,  sec.  10. 

(6)  Act  of  New  Jersey,  1888.  Elmer's  Dig.  131.  This  would  seem,  from  the 
breadth  of  the  language,  to  reach  uncles  and  aunts,  and  exclude  grnndpnpcnts. 

(c)  In  Massachusetts,  grandparents  take  before  the  descetidfints  of  brothers  and 
sisters,  as  being  nearer  of  kin.  Revised  Statutes,  1836.  So  it  must  be  in  everj  stat« 
where  the  estate  descends  to  the  next  of  kin  after  brothers  and  sisters,  and  there  be 
no  saving  of  their  descendants.  The  Massachusetts  and  Alabama  law  of  deseenti 
saves  the  necessity  of  any  further  special  provisions  after  a  default  of  isdue,  parenu, 
brothers,  and  sisters,  and  their  descendants,  by  declaring,  as  a  general  rule,  that  the 
estate  shall  then  descend  to  the  next  of  kin  in  equal  degree,  and  that  the  degrees  of 
kindred  shall  be  computed  according  to  the  rules  of  the  civil  law.  yia8».  Revised 
Statutes,  1836,  part  2,  tit.  2,  c.  61,  sees.  1,  6.  Aikin's  Alabama  Dig.  2d  edit.  p.  129. 
This  is  a  clear,  simple  rule,  well  settled,  and  saves  the  trouble  of  all  furtlier  tiutangled 
investigations. 

1  0.  P.  died  intestate,  seised  of  land  which  he  inherited  firom  his  brother,  J.  L.  P.  O.  P.  left 
no  ancestor,  descendant,  brother  or  sister,  or  descendant  of  a  brother  or  sister.  Held,  in  Xcw 
York,  that  J.  L.  P.  was  the  sole  stock  of  descent;  that  the  children  of  the  brothers  and  listen 
of  the  mother,  as  well  as  of  the  father,  of  J.  L.  P.,  were  equally  near  in  blood  to  him,  «ii<i 
equally  entitled  to  inherit.    HyaU  r.  Pugsley,  33  Barb.  (N.  Y.)  373. 

3  Kelsey  v.  Hardy,  20  N.  Uamp.  473. 
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Rhode  Island,^  Connecticut,  Pennsylvania,  Delaware,  Mary- 
land, Ohio,  (d)  Illinois,  South  Carolina,  Georgia,  ♦Ala-  ♦408 
bama,  Mississippi,  and  Louisiana,  (a)  In  Virginia,  in  default 
of  issue,  parents,  brothers  and  sisters,  and  their  descendants,  one 
moiety  of  the  estate  goes  to  the  paternal,  and  the  other  to  tho 
maternal  kindred,  as  follows :  first  to  the  grandfather,  and  next  to 
the  grandmother,  and  uncles  and  aunts,  on  the  same  side,  and 
their  descendants,  (J)  This  is  also  the  rule  in  Kentucky,  by 
the  statute  of  1785  and  1796.  In  Indiana,  in  default  of  issue, 
and  parents,  and  brothers  and  sisters,  and  their  descendants, 
all  the  personal  estate,  and  two  thirds  of  the  real  estate,  descends 
to  the  widow,  and  if  dead,  leaving  children  by  a  previous  mar- 
riage, they  take  half  of  the  estate,  real  and  personal,  and  the 
residue ;  or  if  there  be  no  widow,  or  her  children,  then  the  whole 
descends,  one  half  to  the  paternal,  and  the  other  half  to  the  maternal 
kindred,  giving,  in  either  case,  preference  to  the  grandfather,  and 
next  to  the  grandmother,  and  in  default  of  either,  to  uncles  and 
aunts,  and  their  descendants,  (c)  In  Rhode  Island,  if  there  be  no 
grandfather,  then  the  estate  goes  to  the  grandmother,  and  uncles 
and  aunts  on  the  same  side,  and  their  descendants,  or  such  of  them 
as  exist.  The  rule  is  the  same  as  that  existing  under  the  English 
statute  of  distribution  of  personal  estates,  by  wliich  it  has  been 
repeatedly  held,  (d)  that  the  grandmother  took  the  personal  estate 
in  preference  to  uncles  and  aunts,  as  nearer  of  kin.  The  analogies 
of  the  law  would  have  been  preserved,  and,  perhaps,  the  justice  of 
the  case  better  promoted,  if,  in  the  New  York  Revised  Statutes, 
remodelling  the  law  of  descents,  the  claim  of  kindred  on  the  part  of 
the  grandparent  had  not  been  rejected. 

VI.  In  default  of  lineal  descendants,  and  parents,  and  brothers 


(d)  In  Ohio,  if  the  &ther  and  mother  be  dead,  the  estate  passes  to  the  next  of  kin 
to,  and  of,  the  blood  of  the  intestate.    Statutes  of  Ohio,  1881,  p.  268. 

(a)  In  Arkansas,  in  default  of  issue,  and  parents,  brothers,  and  sisters,  and  tlieir 
descendants,  tlie  estate  descends  to  the  grand&,ther,  grandmother,  uncles,  and  aunta, 
and  tlieir  descendants,  in  equal  part.    Arkansas  K.  S.  ch.  49. 

(6)  Revised  Code  of  Virginia,  edit.  1814,  vol.  i.  236. 

(c)  Revised  Statutes  of  Indiana,  1888,  p.  287. 

(d)  Biackborough  v.  Davis,  1  P.  Wms.  41.  Woodroff  v.  Wickworth,  Prec.  In 
Ch.  627. 


*  Cole  V,  BaUey,  2  Curtis  C  C  662. 
88* 
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and  Bisters,  ftnd  their  descendants,  and  grandparents,  the  inheritance 
goes  to  the  brothei-B^  and  sisters  equally,  of  boUi  the  parents  of 
the  intestate,  and  their  descendants.  If  all  stand  in  equal  degree 
of  consanguinity  to  the  mtestato,  thoy  take  per  capita  ;  and  if  in 
uneqnal  dogrocs,  thoy  take  per  stirpes? 

This  is  tliu  rule  declared  in  New  York,  with  Uie  exception  of  the 
grandparents ;  {e)  and  I  presume  it  may  be  considered,  with  H>me 
Eliglit  viiriatione  in  particular  instances,  as  a  general  nile 
•  409  tliroughout  the  United  States.  (/)  It  is  confined,  •  iu  New 
York,  to  cases  in  which  the  inhoritauco  had  not  come  to 
the  iutestnte  on  the  part  of  cither  of  his  parents.  The  rule 
is  controlled  in  that,  as  in  some  other  states,  by  tlie  following 
rule. 

VH.  If  the  inheritance  came  to  the  intestate  on  the  port  of 
his  father,  thou  the  brothers  and  sisters  of  the  father,  and  tlieir 
descendants,  shall  have  preference ;  and,  in  default  of  them,  the 
estate  shall  descend  to  the  brothers  and  sisters  of  the  mother,  and 
their  descendants.  But  if  the  inheritance  came  to  the  intestate 
on  the  part  of  his  mother,  thou  hor  brotliers  and  sisters,  and 
their  descendants,  have  the  preference ;  and  in  default  of  tliem, 
the  brotliers  and  sisters  on  the  father's  side,  and  their  descendants, 
take. 

This  rule  is  so  declared  In  the  New  York  Revised  Statutes  ;  (a) 
and  the  adoption  of  the  same  distinction  ui  several  of  the  sutes, 

<«)  New  York  ReHged  Sututei,  vol.  i.  752,  aec.  10.    Ibid.  753,  eec.  18. 

(/)  In  Bhode  I»Uiid,  in  de&ult  of  gruidparenU,  uid  uncle*  and  aunU,  and  llieir 
deMendBDta,  the  estate  goei  to  the  gTeat-grnndfathers  ;  and  if  nonu,  then  to  the  great' 
gnndmothen,  and  the  brothere  and  sisters  of  the  grandpsreDlB,  and  Iheir  descendanK. 
See  Statute  of  Descents,  January,  1622.  In  Louisiana,  representation  only  lakes 
place  in  fofor  of  lineal  descendants,  and  the  descendants  of  brothers  and  sisten  ;  and 
in  the  ascending  line,  the  nearest  ancestor  in  degree  excludes  Ihe  more  remote.  Civil 
Code,  Kos.  892,  BUS.  And  in  the  case  of  a  default  of  heirs  to  the  extent  aUted  in 
the  teit,  the  inheritance  goes  to  the  coUsteral  relations ;  and  in  that  case,  he  who  if 
nearest  in  degree  excludes  all  the  others ;  and  if  there  be  several  in  the  same  degree, 
tber  take  ptr  capita.    Jbid.  No.  910. 

(o)  Vol.  i.  762,  seca.  10, 11,  12.    At  common  law,  says  the  vice^iliancellor,  in  Tor- 

1  Tha  ioherilanca  between  biDthen  is  immediate,  and  is  not  impeded  by  the  alienage  of 
Iheir6ther.    Parish  b.  Ward,  as  Barb.  (N.  Y.)  338. 

I  In  Maiyland,  where  a  party  dies  intestate  and  without  iiwiie,  leaving  an  uncle  and  lh( 
children  of  undes  and  aunts  his  next  or  kin,  his  whale  enlale,  real  and  personal  (by  the  alatuta 
directing  descents),  descends  to  and  becomes  the  property  of  tha  uncle,  (o  the  esclu^on  of  his 
other  lelatiTca.    ElUcott  e.  EUioMt,  S  Hd.  Cb.  Deds.  las. 
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and  the  omission  of  it  in  others,  has  been  already  sufficiently 
shown,  in  discussing  the  merits  of  the  fourth  rule  of  inheri- 
tance.  (J) 

Vni.  On  failure  of  heirs,  under  the  preceding  rules,  the  inheri- 
tance descends  to  the  remaining  next  of  kin  to  the  intestate,  accor- 
ding to  the  rules  in  the  EngUsh  statute  of  distribution  of  the  personal 
estate,  subject  to  the  doctrine  in  the  preceding  rules  in  the  diflFerent 
states,  as  to  the  half  blood,  and  as  to  ancestral  estates,  and  as  to 
the  equality  of  distribution,  (c) 

This  rule  is  of  very  prevalent  application  in  the  several  states. 
But  there  are  some  peculiarities  in  the  local  laws  of  descent,  which 
extend  their  influence  to  this  ultimate  rule.  Thus,  in  North  Caro- 
lina, in  the  descent  of  acquired  estates,  the  collateral  need  only  to 
be  the  nearest  relation  of  the  person  last  seised ;  but  in  descended 
estates,  he  must  be  of  the  blood  of  the  first  purchaser ;  (d)  and  the 
rules  of  consanguinity  are  ascertained,  not  by  the  rides  of  the  civil 
law  as  applied  under  the  statute  of  distribution,  but  by  the 
rule  of  the  common  *  law  in  its  application  to  descent,  (a)  *  410 
In  South  Carolina,  the  widow,  under  this  last  rule,  will  take 
a  moiety,  or  two  thirds  of  the  inheritance,  accordhig  to  circum- 
stances. In  Rhode  Island,  Virginia,  Kentucky,  and  Maryland, 
the  inheritance,  in  default  of  heirs,  under  the  preceding  rules,  con- 
tinues to  ascend  to  the  great-grandfathers,  and,  in  default  of  them, 
to  the  great^grandmothers,  and  to  the  brothers  and  sisters  of  them 
respectively,  and  their  descendants.     K  there  be  no  kindred  on 


rey  v.  Shaw,  8  Edw.  Ch.  856,  the  words  ex  parte  maternal  apply  to  a  descendible  estate 
when  it  is  a  question  of  inheritance  among  collaterals  on  the  father's  or  mother's 
side.  But,  under  the  construction  given  to  the  New  York  Revised  Statutes,  if  the 
point  be  as  to  property  acquired  by  purchase,  and  the  party  last  seised  dies  without 
issue  or  lineal  descendants,  the  heirs  on  the  father's  side  are  preferred,  and  those 
ex  parte  maiema  do  not  take  until  the  father's  side  are  extinct.  If  the  estate  comes  to 
the  person  last  seised  by  descent,  and  no  act  has  changed  it,  the  descent  goes  to  the 
blood  of  the  first  purchaser,  so  that  if  the  property  came  by  descent  from,  or  through 
tlie  mother,  it  will  descend  ex  parte  matema, 

(6)   Vide  supra,  p.  405.     Ibid.  n.  a. 

(c)  In  Michigan,  by  Act  of  March  12,  1827,  when  the  lineal  line  fidls,  the  estate 
goes  to  the  next  of  kin  in  equal  degree,  and  those  who  represent  them,  computing  by 
tlie  rules  of  the  civil  law ;  and  there  is  no  representation  among  collaterals  beyond 
brothers'  and  sisters'  children.  But  if  the  intestate  leaves  no  issue  or  wife,  the  mother 
takes  equally  with  the  brothers  and  sisters. 

{d)  BeU  V.  Dozier,  1  Dev.  (N.  C.)  388. 

(a)  North  Carolina  Revised  Statutes,  1887,  vol.  L  p.  287. 


46S  09  HEAL  PBOPEBTT.  [PABX  fL 

either  side,  the  estate  goes,  in  Bhode  Island,  New  Jersey,  Vurginia, 
Kentuckj,  and  Ohio,  to  the  husband  or  wife  of  the  intestate,  or 
thdr  next  of  kin,  if  dead.  In  Indiana,  the  estate,  in  default  of 
issue,  and  parents,  and  brothers  and  sisters,  and  their  descendants, 
and  grandparents,  and  uncles  and  aunts  in  the  paternal  line,  and 
their  descendants,  great-grandparents  and  great  uncles  and  aunts, 
and  their  descendants,  the  whole  estate,  real  and  personal,  descends 
to  the  widow,  or,  if  dead,  to  her  children  by  a  former  marriage,  and 
in  de&ult,  then  to  the  state,  for  the  use  of  common  schools,  (i) 
In  Alabama,  in  default  of  children  and  their  descendants,  and 
faroihers  and  sisters,  and  their  descendants,  and  father  and  mother, 
the  next  of  kin  computed  by  the  rules  of  the  civil  law,  take 
equally,  (c)  In  Louisiana,  the  direct  lineal  ascending  lino,  after 
fuluie  of  brothers  and  sisters,  and  their  descendants,  is  first  to  be 
exhausted,  before  the  estate  passes  to  the  other  collateral  relations. 
The  ascendants  take  according  to  proximity  to  the  intestate;  so 
that  the  grand&ther  will  exclude  the  great-grandfather.  The 
ascendants  in  the  paternal  and  maternal  lines,  in  the  same  degree, 
take  equally,  (d) 

New  York  forms,  also,  a  distinguished  exception  to  this  last  rule 
of'  inheritance ;  for,  in  all  cases  not  within  the  seven  preceding 
rules,  the  inheritance  descends  according  to  the  course  of  the  com- 
mon law.  (e) 

The  common-law  rules  of  descent  were  the  law  of  the  colony  and 
the  state  of  New  York,  down  to  1782.  The  law  was  then  altered ; 
and  the  statute  altering  it  was  reenacted  in  an  improved  state,  iu 
1786.  (/)  The  law  still  required  the  heir  to  be  heir  to  the  person 
dying  seised ;  and  the  inheritance  descended,  1.  To  the  lawful 
issue,  standing  in  equal  degree,  in  equal  parts :  2.  To  his  lawful 
issue,  and  their  descendants,  in  diflFerent  degrees,  according  to  the 


(6)  Revised  Statutes  of  Indiana,  1888,  p.  288.  In  Arkansas,  if  there  be  no  chil- 
dren or  their  descendants,  or  fatlier,  mother,  or  tlieir  descendants,  or  anj  patemal  or 
maternal  kindred,  capable  of  inheriting,  the  whole  real  and  personal  estate  goes  to  the 
wife.    R.  S.  c.  49. 

(c)  Digest  of  Laws  of  Alabama,  885. 

(d)  Civil  Code  of  Louisiana,  art.  901-904.  The  law  of  succession  in  Louisiana  is 
taken  almost  literally  from  the  Code  Napoleon. 

{e)  New  York  Revised  Statutes,  vol.  i.  763,  sec.  16. 

(J)  The  first  act  was  passed  tlie  12th  July,  1782 ;  and  the  second  act  was  passed  on 
the  28d  Feb.  1786.  See  1  Revised  Laws  of  1818,  p.  52.  See,  also,  Jackaon  v,  Howe. 
14  Johns.  405. 
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right  of  representation:  3.  To  the  father:  4.  To  brothers  and 
sisters  :  5.  To  the  children  of  brothers  and  sisters.  The  right  of 
primogeniture  and  preference  of  males  was,  in  these  cases, 
superseded.  In  all  cases  of  descent  beyond  *  those  five  •411 
cases,  the  common  law  was  left  to  govern.  Tlie  Revised 
Statutes,  as  we  have  seen,  have  carried  the  innovation  much  fur- 
ther ;  and  the  estate  descends  under  the  principle  of  equality  of 
distribution :  6.  To  the  descendants  of  brothers'  and  sisters'  chil- 
dren to  the  remotest  degree :  7.  To  the  brothers  and  sisters  of  the 
father  of  the  intestate,  and  their  descendants;  and  then  to  the 
brothers  and  sisters  of  the  mother  of  the  intestate,  and  their  descen- 
dants, or  to  the  brothers  and  sisters  of  both  father  and  mother  of 
the  intestate,  and  their  descendants,  according  to  the  various  ways 
in  which  the  estate  may  have  been  acquired.  It  is  a  matter  of 
some  surprise,  that  the  Revised  Statutes  of  New  York  did  not  pro- 
ceed, and,  in  cases  not  provided  for,  follow  the  example  of  the  law 
of  descents  in  most  of  the  states  of  the  Union,  and  direct  the  inher- 
itance to  descend  to  the  next  collateral  kindred,  to  be  ascertained, 
as  in  the  statute  of  distribution  of  the  personal  estates  of  intestates, 
by  the  rules  of  the  civil  law.  Instead  of  that,  we  have  retained 
in  New  York,  in  these  remote  cases,  the  solitary  example  of  the 
application  of  the  stern  doctrine  and  rules  of  the  conmion  law. 
But,  except  for  the  sake  of  uniformity,  it  is,  perhaps,  not  material, 
in  cases  under  this  last  rule,  which  of  the  provisions  is  to  govern. 
The  claims  of  such  remote  collaterals  are  not  likely  to  occur  very 
often  ;  and  as  the  stream  of  the  natural  affections,  so  remote  from 
the  object,  must  flow  cool  and  languid,  natural  sentiments  and  feel- 
ings have  very  little  concern  with  the  question. 

The  distinguishing  rules  of  the  common-law  doctrine  of  descent 
are  the  converse  of  those  in  this  country.  They  consist  of  the 
following  principles  of  law,  viz. :  preference  of  males  to  females ; 
primogeniture  among  the  males ;  the  inheritance  shall  never 
lineally  ascend ;  the  exclusion  of  the  half  blood ;  the  strict  adhe- 
rence to  the  doctrine  of  succession,  per  stirpes  ;  the  collateral  heir 
of  the  person  last  seised,  to  be  his  next  collateral  kinsman  of  the 
whole  blood ;  and  kindred  derived  from  the  blood  of  the  male 
ancestors,  however  remote,  to  be  preferred  to  kindred 
•from  the  blood  of  the  female  ancestors,  however  near,  *412 
unless  the  land  oamc  from  a  female  ancestor,  (a)     These 

(a)  2  BlackB.  Comm.  c.  14. 
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roles  are  of  feudal  growth ;  and,  taken  together,  they  appear  to  be 
partial,  unnatural,  and  harsh  in  their  principles  and  operation,  espe- 
cially when  we  have  just  parted  with  the  discussion  of  our  own 
more  reasonable  and  liberal  doctrine  of  descent.  Sir  Matthew 
Hale,  however,  was  of  a  yery  difierent  opinion.  (()  He  was  well 
acquainted  with  the  Roman  law  of  distribution  of  real  and  personal 
estates,  which  we,  in  this  country,  have  closely  followed  ;  and  yet 
he  singles  out  the  law  of  descent,  and  couples  it  with  trial  by  jury, 
as  being  two  titles,  equally  showing,  by  their  excellence,  a  very 
visible  superiority  of  the  laws  of  England  above  all  other  laws. 
80  natural  and  so  powerful  is  the  impression  of  education  and 
habit,  in  fieivor  of  tiie  long-established  institutions  of  one's  own 
ooontry.  (c) 

There  are  some  other  rules  and  regulations  on  the  subject  of 
descents,  of  which  it  would  be  proper  to  make  mention  before  we 
dose  our  examination  of  this  title. 

L  Posthumous  children,  as  has  been  already  mentioned,  inherit, 
in  all  cases,  in  like  manner  as  if  they  were  born  in  the  lifetime  of 
the  intestate^  and  had  survived  him.  This  is  the  universal  rule  in 
ibis  country,  (d)    It  is  equally  the  acknowledged  principle  in  the 


(6)  Hale's  History  of  the  Common  Law,  ch.  11. 

(c)  The  English  law  of  inheritance  underwent  some  amendments  bj  the  statute  of 
8  and  4  William  IV.  c.  106.  It  declared  that  descent  should  always  be  traced  from 
the  purchaser,  and  the  person  last  entitled  should  be  considered  the  purcliaser,  unless 
he  acquired  the  land  by  descent,  and  then  the  person  from  whom  he  inherited  wa*  to  be 
oonaidered  the  piu-chaser.  And  if  land  be  devised  to  the  heir,  he  shall  take  as  devisee 
and  not  by  descent ;  and  when  a  person  takes  by  purchase  under  a  limitation  by  deed 
to  the  heirs  of  the  ancestor,  or  under  a  similar  limitation  by  will,  the  descent  shall  be 
traced  as  if  such  ancestor  was  the  purchaser ;  brother  or  sister  shall  trace  descent 
through  their  parents ;  lineal  ancestor  may  be  heir  to  his  issue,  in  preference  to  col- 
lateral persons  claiming  through  him,  that  is,  for  instance,  the  father  before  the 
brother;  no  maternal  ancestors,  or  their  descendants,  to  inherit  until  all  the  paternal 
ancestors  and  their  descendants  have  failed ;  male  paternal  and  maternal  anc^estors 
and  descendants  to  be  preferred  to  female ;  persons  related  by  the  half  blood  may 
inherit,  and  the  place  of  a  relation  by  the  half  blood  in  order  of  inheritance,  to  be 
next  after  the  relation  in  the  same  degree  of  the  whole  blood  and  his  issue,  where  the 
common  ancestor  is  a  male,  and  next  after  the  common  ancestor,  where  a  female. 

(d)  New  York  Revised  Statutes,  vol.  i.  754,  sec.  18.  New  Jersey  IKjvised  Statutes, 
1847,  p.  840.  So,  if  a  future  estate  be  limited  to  heirs,  issue  or  children,  posthumous 
children  take  in  the  same  manner  as  if  living  at  the  death  of  their  parent  Ibid.  72'>, 
sec.  80.  Griffith's  Register,  h.  t.,  and  the  statute  laws  of  the  several  states.  Mass. 
Revised  Statutes  of  1886.  This  was  not  the  law  in  Virginia  until  1840,  and  then, 
by  statute,  postliumous  children  were  restored  to  their  full  right  of  inheritance  at 
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English  law ;  and,  for  all  the  beneficial  purposes  of  heirship,  a  child 
in  vefntre  aa  mere  is  considered  as  absolutely  born,  (e)  ^ 

II.  In  the  mode  of  computing  the  degrees  of  consanguinity,  the 
civil  law,  which  is  generally  followed  in  this  country  upon  that 
point,  begins  with  the  intestate,  and  ascends  from  him  to  a  common 
ancestor,  and  descends  from  that  ancestor  to  the  next  heir, 
reckoning  a  degree  for  *  each  person,  as  well  in  the  ascend-  *  418 
ing  as  descending  lines.  According  to  this  rule  of  computa- 
tion, the  father  of  the  intestate  stands  in  the  first  degree,  his 
brother  in  the  second,  and  his  brother's  children  in  the  third.  Or, 
the  grandfather  stands  in  the  second  degree,  the  uncle  in  the  third, 
the  cousins  in  the  fourth,  and  so  on  in  a  series  of  genealogical 
order.^  In  the  canon  law,  which  is  also  the  rule  of  the  common 
law,  in  tracing  title  by  descent,  the  common  ancestor  is  the  termi- 
niis  a  quo.  The  several  degrees  of  kindred  are  deduced  from  him. 
By  this  method  of  computation,  the  brother  of  A.  is  related  to  him 
in  the  first  degree  instead  of  being  in  the  second,  accordhig  to  the 
civil  law;  for  he  is  but  one  degree  removed  from  the  common 
ancestor.  The  uncle  is  related  to  A.  in  the  second  degree;  for 
though  the  uncle  be  but  one  degree  from  the  conmion  ancestor,  yet 
A.  is  removed  two  degrees  from  the  grandfather,  who  is  the  com- 
mon ancestor,  (a) 

III.  Under  the  English  law,  illegitimate  children  cannot  take  by 
descent,  for  they  have  not,  in  contemplation  of  law,  inheritable 
blood.  (6)     Nor  can  they  transmit  by  descent  except  to  their  own 


children.  Lomax's  Digest,  yoI.  i.  600,  601.^  In  Tennessee  and  New  Jersey,  if  a 
posthumous  child  be  neither  provided  for  nor  disinherited  by  will,  but  only  preter- 
mitted, he  takes  his  share  of  the  estate.  Statute  of  Tennessee,  1836,  p.  250.  Revised 
Statutes,  New  Jersey,  1847. 

(e)  Statute  9  and  10  V7illiam  III.  c.  16.    Doe  v.  Garke,  2  H.  Blacks.  899. 

(a)  2  Blacks.  Comm.  206,  224,  504. 

(6)  The  heir  must  be  bom  after  die  actual  marriage  of  his  father  and  mother,  in  order 
to  enable  him  to  inherit  real  estate  in  England  as  heir.  Though  a  person  bom  in 
Scotland  before  marriage  becomes  by  the  law  of  Scotland  legitimate  upon  the  subse- 


1  Wilson  V.  Miller,  1  P.  &  H.  (Va.)  353. 

2  In  California,  a  posthumous  child,  unprovided  for  by  will,  takes  half  the  separate  and 
community  property,  unless  a  contrary  intent  of  the  testator  appear.  Buchanan's  Estate,  8 
Cal.  607. 

1  Hustin  r.  Proal,  3  Bradf.  (N.  Y.)  414.    Sweezey  v.  Willis,  1  Ibid.  495. 
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ofipringy  for  fhey  have  no  other  heirs.  The  New  York  Berised 
Statutes  (jb)  have  continued  the  rule  of  the  English  law,  denying 
to  children  and  relatives  who  are  illegitimate  the  capacity  to  take 
hj  descent.  But  the  estate  of  an  illegitimate  intestate  may  descend 
to  his  mother ;  and  if  she  be  dead,  to  his  relatives  on  the  part  of 
the  mother,  the  same  as  if  he  had  been  legitimate,  (cf) 

This  introduction  of  a  provision  into  the  law  of  descents  in  New 
York  in  favor  of  the  mother  of  bastards,  falls  short  of  the  extent 
<^  the  provision  in  relation  to  them  in  some  of  the  other  states.  In 
the  states  of  Maine,  (e)  New  Hampshire,  Massachusetts,  (/*)  New 

Jersey,  Pennsylvania,  Delaware,  South  Carolina,  Greorgia, 
*414   Alabama,  *and  Mississippi,^  bastards  are  placed  generally 

under  the  disabilities  of  the  English  common  law ;  though, 
in  several  of  these  states,  as  we  noticed  in  a  former  volume,  (a) 
bastards  may  be  rendered  legitimate  by  the  subsequent  marriage 
<^  their  parents.^  In  the  states  of  Vermont,  Rhode  Island,  Vir- 
ginia, Kentucky,  (5)  Ohio,  Indiana,  and  Missouri,  bastards  can 


qmaX  mankge  of  his  parents,  he  still  cannot  take  real  estate  in  England  aa  heir. 
Doa  «.  Vardill,  6  Bing.  8S5  * 

*(e)  Vol.  i.  768,  see.  14.    TtM.  764,  sec.  19. 

{d)  By  the  Act  of  New  York  of  May  18, 1846,  if  the  illegitiniate  has  left  a  mother 
and  no  child,  descendant  or  widow,  the  mother  takes  the  whole  estate. 

(e)  Bj  statute  in  Maine,  in  1838,  ch.  838,  an  illegitimate  child  is  deemed  heir  to' 
the  person  adjudged  to  he  the  putative  father,  or  who  in  writing  acknowledges  him- 
self to  be  such,  and  he  is  in  all  cases  an  heir  to  his  mother.' 

(/)  Cooley  V.  Dewey,  4  Pick.  93.  But,  in  1828,  the  law  in  Massachusetts  was  so 
ikr  altered  as  to  allow  an  illegitimate  cliild  to  inherit  immediately  from  the  mother. 
He  is  now  the  lawful  heir  to  his  mother,  but  he  cannot  claim,  as  representing  her,  any 
part  of  the  estate  of  her  kindred,  lineal  or  collateral.  If  he  dies  intestate  without 
lawful  issue,  his  estate  descends  to  his  mother.  And  if  the  parents  intermarry,  and 
have  other  children,  and  the  &ther  acknowledges  him  as  his  child,  the  Revised 
Statutes  of  1836  declare  that  such  child  shall  be  considered  as  legitimate  to  all  intents 
and  purposes,  except  that  he  shall  not  be  allowed  to  claim,  as  representing  either  of 
his  parents,  any  part  of  the  estate  of  any  of  their  kindred,  either  lineal  or  collatenil. 
Massachusetts  Revised  Statutes  of  1836,  p.  414. 

(a)  Vol.  u.  209. 

(6)  In  Virginia,  Kentucky,  and  Missouri,  by  statute,  bastards  can  take  real  estate 
by  descent  from  or  through  the  mother,  and  transmit  the  same  to  their  line  ss 


S  Smith  V.  KcUy,  28  Miss.  (1  Cush.)  167. 
•  Hunt  V.  Hunt,  87  Maine,  888. 

1  Under  the  Mississippi  statute  of  descents,  a  bastard  takes  equally  with  logitimate  childrea 
in  the  estate  of  their  deceased  mother.    Alexander  r.  Alexander,  31  Ala.  241. 
s  In  Georgia,  by  act  of  the  legislature.    Beall  r.  Beall,  8  Geo.  210. 
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inherit  from,  and  transmit  to,  their  mothers,  real  and  personal 
estates,  (c)  The  principle  prevails,  also,  in  Connecticut,  Illinois, 
Maryland,  North  Carolina,  Tennessee,*  and  Louisiana,  with  some 
modifications.  Thus,  it  has  been  adjudged  in  Connecticut,  that 
illegitimates  are  to  be  deemed  children  within  the  purview  of  tlie 
statute  of  distributions,  and,  consequently,  that  they  can  take  their 
share  of  the  mother's  real  and  personal  estate,  equally  as  if  they 
were  legitimate,  (d)  It  is  not  said  in  the  Connecticut  case,  tiiat 
bastards  can  transmit  an  estate  by  descent  beyond  the  permission 
in  the  English  law ;  and,  in  the  absence  of  any  positive  provision  in 
the  case,  it  is  to  be  presumed  they  cannot.     They  can,  however. 


descendants,  in  like  manner  as  if  thej  were  legitimates.^  But  the  statute  gives  them 
no  capacity  to  take  an  inheritance  from,  or  transmit  one  to,  their  collateral  kindreil. 
In  Georgia,  illegitimate  children  may  inherit  from  their  mother,  and  from  one 
another.  In  Vermont,  by  statute  (Revised  Statutes  of  Vermont,  1830,  p.  292), 
bastards  are  capable  of  inheriting  and  transmitting  inheritances  on  the  part  of  tlio 
mother;  and  under  this  statute  it  is  held,  that  one  illegitimate  child  can  inherit  to 
another  illegitimate  child  by  tlie  same  mother,  equally  as  if  it  were  a  legitimate  child. 
Town  of  Burlington  v.  Fosby,  6  Vermont,  83. 

(c)  The  Indiana  statute  does  not  say  that  the  mother  can  inherit  from  her  bastard 
son ;  it  only  says  he  inherits  from  her  as  a  legitimate  child,  and  tliat  if  the  putative 
father  marries  the  mother,  and  acknowledges  himself  to  be  fiither  of  the  child,  it  is 
then  to  be  deemed  legitimate.    Revised  Statutes  of  Indiana,  1838,  p.  288. 

{d)  Ileath  v.  White,  6  Conn.  228.  This  decision  is  not  relished  in  the  case  of 
Cooley  V.  Dewey,  4  Pick.  93,  because  it  extends  the  word  children^  in  the  statute  of 
distributions,  beyond  its  settled  meaning  in  the  English  statute,  and  in  those  in  Ameri- 
can statutes  which  are  a  transcript  of  that  part  of  it.  In  respect  to  wills,  the  rule  of 
construction  is,  that  prima  facie  illegitimate  children  do  not  take  under  the  description 
of  children ;  and  there  must  be  evidence  to  be  collected  from  the  will  itself,  or  extrin- 
sically  to  show  affirmatively  that  the  testator  intended  that  his  illegitimate  children 
should  take,  or  they  will  not  be  included.  Wilkinson  v.  Adam,  1  Ves.  &  Bea.  422. 
Swaine  v.  Kennerley,  Ibid.  469.  Beachcroft  t^.  Beachcroft,  1  Madd.  430.  Shearman 
V.  Angel,  Bailey  Eq.  351.  Collins  u.  Hoxie,  9  Paige,  88.  Durrant  v.  Friend,  11  Eng. 
L.  &  Eq.  2.  Owen  v.  Bryant,  13  Eng.  L.  &  Eq.  217.  In  Bagley  v.  MoUard,  1  Russ. 
&  My.  581,  the  master  of  the  rolls  declared,  that  illegitimate  children  cannot  take 
under  the  general  description  in  a  will  of  children,  provided  there  be  legitimate 
children  to  be  included.  This  was  laying  down  the  rule  witli  unqualified  rigor,  and 
going  beyond  the  more  just  and  liberal  construction  declared  by  some  of  the  common- 
law  judges,  in  the  case  of  Wilkinson  v.  Adam,  and  by  the  Vice-chancellor,  in  Beach- 
croft V.  Beachcroft.    See  also  Kent  v.  Barker,  2  Gray,  435. 


<  The  bastard  child  of  a  negro  woman,  both  having  been  emancipated,  may  inherit  as  heir 
at  law  of  her  mother.  Jackson  v,  CoUins,  16  B.  Mod.  (Ken.)  214.  Uepbum  v,  Dundas,  13 
Gratt  (Va.)219. 

^  Swanson  r.  Swanson,  2  Swan  (Tenn.)  446. 
VOL.  IV.  89 
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be  heirs  to  each  other  through  the  mother,  ^lire  reprenentationu.  (0 
In  Maryland,  by  the  Act  of  1825,  ch.  156,  illegitimate  children, 
&nd  their  issue,  are  declared  capable  in  law  to  talto  and  inherit 
real  and  personal  estate  from  their  motlier,  and  from  each  oilier, 
and  from  the  descendants  of  each  other,  in  like  manner  as  if  bom 
in  lawful  wedlock.  (/)  In  North  Carolina,  bastanis  inherit  to 
tlieir  mothers,  if  there  be  no  legitimate  child ;  and  bastard  broth- 
ers and  sisters  inherit  to  each  other,  if  one  of  tliem  dies  intestate 
and  without  issno.  The  mother  is  excluded.  (</)  Tlio  rule  in  lUi- 
uois  and  Tennessee  goes  as  far  as  that  in  North  Carolina  in  re^ipeet 

to  the  capacity  of  bastards  to  inherit  to  their  mother.  (A) 
'415    'In  Louisiana,  the  recognition  of  the  rights  of  natural  or 

illegitimate  children,  is  (with  the  exception  of  those  trhoee 
father  is  unknown,  or  the  offspring  of  adulterous  or  incestuous 
connections)  carried  beyond  any  other  example  in  the  United 
States.  If  they  have  been  duly  acknowledged,  they  inherit  from 
the  mother,'  if  she  has  no  lawful  issue;  they  inherit  from  the 
father,  likewise,  if  ho  leaves  no  wife  or  lawful  heir,  Tho  father 
and  mother  inherit  equally  from  their  illegitimate  ofiapring ;  and 
in  default  of  parents,  and  ascendants  and  descendants,  the  estate 
goes  to  the  natural  brothers  and  sisters  of  the  bjistard  and  to  their 
descoidniits.  (a)^ 

The  laws  of  different  nations  have  been  as  various  and  as  cbange- 
able  as  those  in  the  United  States,  on  this  painful  but  interesting 
sutiject.     By  the  Roman  law,  as  declared  by  Justinian,  the  motlier 


(b)  Brown  u.  Dye,  2  Boat,  280. 

( f)  See  Breoer  v.  Blougher,  14  Petera  U.  S.  1TB,  on  the  conBtrucdon  of  the 
HKryland  itatute, 

(g)  Flinthun  v.  Holder,  1  Dev.  Eq.  34E,  Statute  of  1799.  Korlh  Caroliiu  ReTised 
Btatatei,  1B37,  p.  28T. 

(A)  Bulants  are  enabled,  in  North  Carolina,  to  inherit  the  real  estate  whereof  the 
pnlatiTe  &thcr  might  die  aeised,  provided  he  petitioned  n  court  of  justice  for  the  par- 
poae,  and  showed  that  he  had  intermarried  with  the  mother,  or  that  aiie  was  dead,  and 
obtained  an  order  for  the  legitinialion  of  the  cliild.  1  North  Carolina  Reviaed  Stat- 
ntei,  1887.  p.  82. 

(d)  Cirjl  Code  of  Louisiana,  art.  912-917.  Laclotte's  Heirs  v.  Labarre.  11  Loidt. 
179. 


1  An  ackDOwtedgmfn^  in  Lonieiana,  b;  the  Tather  of  natunt  children  b;  his  own  alava, 
b«ddea  being  oSensive  to  morals,  is  ■  mere  nulli^.    Tinner  v.  Smith,  13  Louis.  417. 
*  UoUaco  *.  LuTt;,  is  Louis.  100. 
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succeeded  to  the  estate  of  her  illegitimate  children ;  and  those  chil- 
dren could  take  by  descent  from  her ;  and  they  also  took  a  certain 
portion  of  tlieir  father's  estate.  There  was  a  distinction  between 
natural  children  who  were  the  oflFspring  of  a  concubine,  and  the 
spurious  brood  of  a  common  prostitute ;  and  while  the  law  granted 
to  the  latter  the  necessaries  of  life  only,  the  former  were  entitled 
to  succeed  to  a  sixth  part  of  the  inheritance  of  the  father.  (6)  The 
French  law,  before  the  revolution,  was  in  many  parts  of  the  king- 
dom as  austere  as  that  of  the  English  common  law ;  and  the  bastard 
could  neither  take  nor  transmit  by  inheritance,  except  to  his  own 
lawful  children,  (c)  In  Jime,  1793,  in  the  midst  of  a  total 
*  revolution  in  government,  morals,  and  law,  bastards,  duly  *  416 
recognized,  were  admitted  to  all  the  rights  of  lawful  children. 
But  the  Napoleon  code  checked  this  extreme  innovation,  and  natu- 
ral children  were  declared  not  to  be  heirs,  strictly  speaking ;  but 
they  were  admitted,  when  duly  acknowledged,  to  succeed  to  the 
entire  estate  of  both  the  parents  who  died  without  lawful  heirs,  and 
to  ratable  portions  of  the  estate,  even  if  there  were  such  heirs.  If 
the  child  dies  without  issue,  his  estate  devolves  to  the  father  and 
mother  who  have  acknowledged  him.  (a)  The  French  law,  in 
imitation  of  the  Roman,  distinguishes  between  two  classes  of  bas- 
tards ;  and  while  it  allows  to  the  child  of  an  adulterous  and  inces- 
tuous intercourse  only  a  bare  subsistence,  the  other  and  more  for- 
tunate class  of  illegitimates,  are  entitled  to  the  succession,  to  the 
qualified  extent  which  is  stated.  The  new  dispositions  in  the  code 
are  so  imperfect,  that  M.  TouUier  says  they  have  led  to  a  great 
many  controversies  and  jarring  decisions  in  tribunals.  (6) 

In  Holland,  bastards  inherit  from  the  mother;   and  they  can 


(6)  Inst.  3,  3,  7.  Ibid.  3,  4,  3.  Code,  6,  67,  6.  Novel  18,  5,  5.  Gibbon's  Hiet. 
vol.  viii.  67,  68. 

(c)  Domat.  tit.  Successions,  part  2,  sec.  12.  Ibid.  b.  1,  tit.  1,  sec.  2,  art.  8.  Ibid, 
b.  2,  tit.  2,  sec.  2,  art.  10.  D'Aguesseau,  Dissert,  sur  les  Bastards,  CEuvres,  torn.  vlL 
381.  Pothier,  Trait<?  des  Successions,  art.  8,  sec.  3.  This  was  not,  however,  the 
universal  rule,  for  in  some  of  the  provinces  of  France,  they  followed  the  more  indul- 
gent provisions  of  the  Roman  law.  Repertoire  de  Jurisprudence,  par  Merlin,  tit. 
Bastards.  Bastards,  as  we  have  already  seen  (see  nipra,  vol.  ii.  208),  were  legiti- 
mated, under  the  civil  law,  by  the  subsequent  marriage  of  the  parents  ;  and  this  was 
tlie  ancient  law  of  the  Duchy  of  Normandy.     Grand  Coustumier,  c.  27. 

(a)  Code  Napoleon,  art.  723,  756,  757,  758,  765. 

(6)  TouUier's  Droit  Civil  Fran^aise,  torn.  iv.  sees.  248-270.  He  gives  detail  of 
gome  of  tliose  controverted  points. 
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transmit  by  descent  to  fheir  own  children ,  and,  in  de&iilt  of  tbem, 

to  tiie  next  of  kin  on  the  mother's  side,  (^e) 
*417       *When  the  statute  law  of  New  York  was  recently  le- 

visedy  and  the  law  of  succession  on  this  point  altered,  it 
might  have  been  as  well  to  have  rendered  illegitimate  childrea 
capable  of  succeeding  to  the  estate  of  the  mother  in  default  of 
lawful  issue.  The  alteration  only  goes  to  enable  the  mother,  and 
her  relations,  to  succeed  to  the  child's  intestate  estate.  If  a  di»> 
oimination  was  to  be  made,  and  the  right  of  descent  granted  to 
one  party  only,  then  surely  the  provision  should  have  been  directly 
the  reverse,  on  the  plain  principle  that  the  child  is  innocent,  and 
the  mother  guilly  of  the  disgrace  attached  to  its  birth.  The 
parents  are  chargeable  with  the  disabilities  and  discredit  which 
they  conmiunicate  to  their  ofispring ;  and  the  doctrine  has  exten- 
sively prevailed,  that  the  law  ought  not  to  confer  upon  such 
parents  by  its  active  assistance,  the  benefits  of  their  child's  estate. 
The  claim  for  the  interposition  of  the  law  in  favor  of  the  mother 
and  her  kindred,  and  especially  in  fiekvor  of  the  putative  father,  is 
held,  by  high  authority,  to  bo  destitute  of  any  foundation  in  paUic 
policy,  (a) 


(c)  Institates  of  the  Laws  of  Ilolland,  hy  Van  der  Linden,  translated  by  Henrr, 
b.  1,  c.  10,  sec.  8.    Commentaries  of  Van  Leeuwen,  b.  1,  c.  7,  §  4,  b.  8,  c.  12,  §  4.    It 
is  stated  by  Van  Leeuwen,  that  anciently,  illegitimate  children  were  reputed,  in  Hol- 
land and  Germany,  to  be  so  disgraced  as  to  be  excluded  from  all  honorable  office,  and 
even  to  be  incompetent  witnesses  against  persons  of  legitimate  birth.      Heineccios 
wrote  a  dissertation  entitled,  De  Levis  Notsd  Macula,  and  he  has  treated  the  sobj«H^ 
with  his  usual  exuberance  of  learning.     He  agrees  with  Thomasius,  in  opposition  to 
Gothofredus,  that  natural  children  were  not  branded  at  Rome,  even  with  light  disgrace, 
nee  levi  nota  insigniti;  but  he  admits  that  the  rule  is  difierent  in  Germany.      They  are 
excluded  from  the  inheritance,  and  bear  the  mark  of  disgrace ;  stnniter  levi  noia  ad.<persi 
Jmsae  viderdvar.    Heineccius  then  enters  into  an  eulogium  on  thi»  branch  of  Germ.in 
jurisprudence,  and,  with  the  zeal  of  a  patriot,  undertakes  to  show,  even  frt)m  Tacitus 
downwards,  that  no  nation  surpassed  tlie  Germans  in  the  value  which  tiicy  set  upon 
the  virtue  of  chastity.    Ileineccii  Opera,  tom.  ii.  Exercitatio  7,  sees.  3*2,  84.     In  1771, 
the  King  of  Denmark  declared,  by  ordinance,  that  illegitimate  birth  should  no  longer 
be  considered  a  dishonor,  and  bastards  were  placed  on  an  equality  with  children  bom 
in  wedlock,  in  regard  to  ecclesiastical  rights  and  employments  in  the  church.    Dodt- 
ley's  Ann.  Reg.  for  1771,  p.  125. 

(a)  See  the  remarks  of  Ch.  J.  Parker,  in  4  Pick.  95.  Lord  C.  B.  Gilbert  placet 
the  exclusion  of  bastards  fr^m  the  feudal  succession  on  high  and  lofty  principles  of 
honor  and  morality.  "  The  lords  would  not  be  served  by  any  persons  that  luul  that 
■tain  on  their  legitimation,  nor  suffer  such  ilumoralities  in  their  several  clans."  Gil- 
bert on  Tenures,  20. 
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IV.  There  is  generally,  in  the  statute  laws  of  the  several  states, 
a  proYision  relative  to  real  and  personal  estates,  similar  to 
that  which  exists  in  the  English  statute  of  distribution,  *  con-  *  418 
cerning  an  advancement  to  a  child.  If  any  child  of  the 
intestate  has  been  advanced  by  him  by  settlement,  either  out  of 
the  real  or  personal  estate,  or  both,  equal  or  superior  to  the 
amount  in  value  of  the  share  of  such  child  which  would  be  due 
from  the  real  and  personal  estate  if  no  such  advancement  had  been 
made,  then  such  child,  and  his  descendants,  are  excluded  from 
any  share  in  the  real  or  personal  estate  of  the  intestate.  But  if 
such  advancement  be  not  equal,  then  the  child,  and  his  descend- 
ants, are  entitled  to  receive  from  the  real  or  personal  estate, 
sufficient  to  make  up  the  deficiency,  and  no  more.  The  main- 
tenance and  education  of  a  child,  or  the  gift  of  money,  without 
a  view  to  a  portion  or  settlement  in  life,  is  not  deemed  an  ad- 
vancement.^ An  advancement  of  money  or  property  to  a  child 
is  primd  facie  an  advancement,  though  it  may  be  shown  that  it 
was  intended  as  a  gift,  and  not  an  advancement,  (a)  * 

Tliis  is  the  provision  as  declared  in  the  New  York  Revised 
Statutes,  (6)  and  it  agrees  in  substance  with  that  in  the  statute 
laws  of  the  other  states,  (c)  The  basis  of  the  whole  is  the  pro- 
vision in  the  statute  of  distribution  of  22  and  23  Charles  II., 
though  there  are  a  few  shades  of  diflFerence  in  the  local  regula- 


te) The  Distributees  of  Mitchell  v,  MitcheU,  8  Ala.  414.2 
(6)  Vol.  i.  764,  sees.  23,  24,  26,  26.    Ibid.  vol.  ii.  97,  sees.  76,  77,  78. 
(c)  Mass.  Revised   Statutes,  1836,  part  2,  tit.  2,  c.  61.    Purdon's  Penn.  Dig.  652. 
Ekner's  N.  J.  Dig.  130.    North  Carolina  Revised  Statues,  1837,  vol.  i.  286.    Revised 
Statutes  of  Vermont,  1839,  p.  293.    Alabama  Statute,  Clay's  Digest,  197,  §  26. 


1  But  if  it  appears  that  such  was  the  parentis  intention,  it  will  be  an  advancement.  Riddle*8 
Estate,  19  Penn.  St.  43. 

a  Brown  v.  Burke,  22  Geo.  574.  Hodgson  v,  Macy,  8  Ired.  121.  Grattan  v.  Grattan,  18  ni. 
167.  Lawrence  r.  Mitchell,  8  Jones  Law  (N.  C),  190.  Proseus  r.  Mclntyre,  6  Barb.  (N.  Y.) 
424.  Notes  of  a  child,  held  by  the  parent  at  the  time  of  his  death,  will  be  considered  evidences 
of  debt,  not  of  advancement.    Varden  v,  Hance,  1  Head  (Teun.)  800. 

B  In  South  Carolina  it  has  been  held,  that  a  gift  for  mere  purpose  of  pleasure  and  amnse- 
ment,  as  a  saddle-horse,  is  not  to  be  considered  an  advancement.  Ison  v.  Ison,  5  Rich.  £q.  15. 
It  is  a  question  purely  of  intention.  LawsoD*s  Appeal,  23  Penn.  St.  85.  If  originally  in- 
tended as  a  gift,  it  cannot  subsequently  be  treated  as  an  advancement  Ibid.  Sherwood  v. 
Smith,  23  Conn.  516.  If  charges  are  made  in  testator's  book,  parol  evidence  of  his  intention 
is  inadmissible.  Weathcrhead  v.  Field,  26  Vermont,  666.  A  conveyance  of  property,  to  take 
effect  at  the  grantor's  death,  was  held  an  advancement.  Hook  o.  Hook,  18  B.  Mon.  526.  See 
Murrel  V.  Murrel,  2  Strobh.  £q.  148. 

89« 
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tioiiB  on  the  subject,  (d)  The  statutes  in  Maine,  Vermont,  anii 
Massachusetts*  liave  nii.'ntioned  the  requisite  evideuce  of  the 
advaDComont ;  and  it  is  to  consist  of  a  declaration  to  that  efiect 
in  the  gift  or  grant  of  the  parent,  or  of  a  charge  in  writing  to  that 
efTect  by  the  intestate,  or  of  an  acknowledgment  in  writing  hy  the 
child.^  The  prodsions  in  those  states,  and  in  Kentucky,  applia 
eqiially  to  gi'andchildren  ;  wliereas  the  language  of  the  provisiMj 
is,  generally,  in  the  other  states,  like  that  in  the  statute  of  di>- 
tribution,  confined  to  an  advancement  to  the  child  of  the  pa- 
rent, (f)  It  is  dccjared  in  New  York,  that  every  estate  or  interest 
giren  by  a  parent  to  a  df^ejidant,  by  virtue  of  a  bene6cial  power, 
or  of.  a  power  in  trust,  with  a  riglit  of  selection,  shall  be   deemed 

an  advancement.  (/)  In  New  Jersey,  the  statute  use«  the 
"  419    word  issue,  which  is  a  word  of  "  more  extensive   imptHt 

than  the  word  "  child ;"  though  children,  as  well  as  issue, 
may  stand,  in  a  collective  sense,  for  grandchildren,  when  the 
justice  or  reason  of  tlie  case  requires  it.  (a)  It  would  have  been 
better,  however,  if  tlie  statutes  on  this  subject  had  been  explicit, 
and  not  liavc  im|KJsed  upon  courts  the  necessity  of  extending  by 


(d)  EiJwftnls  T..  Freeman,  2  P,  Wms,  4S5.  Weyland  v.  Weyland,  2  Atk.  ftlS. 
Barl*r  r.  Tft,dr,r'e  lloirs,  ',*  Hdiiii  (Krn.),  C'l- 

(<)  la  FennsylrnniB,  tu  the  queBtion  of  adToncemenl  depends  upon  the  inlentian 
of  the  parent,  it  is  held  that  the  dedarationa  of  the  parent  at  the  time,  or  the  ulmia- 
rioiu  of  the  child,  at  the  time  or  after Htude,  are  eridence  of  it.  Daniel  King'*  Eaulc, 
6  Wharton,  870 .• 

(/)  New  York  Revised  Statales,  vol.  i.  T3T,  tec.  127.  In  Ohio,  the  proviiiaD 
Ifiplie*  when  any  child  or  ill  iuue  has  been  thu*  advanced.     Statutes  of  Ohio,  1S3I, 

(a)  Wjth  V.  BIsckman,  1  Vesey  Sen.  1%.  Boyle  v.  Hamilton,  i  Vesey,  J87.  Dick- 
liuon  D.  Lee,  4  Walts,  82.  The  statute  of  North  Carolina,  of  ITM,  speaks  of  am  or 
daughter  having  sucli  advances.  And  in  Vermont,  by  statute,  the  word  issue,  as  applied 
to  the  descent  of  estates,  incladed  all  the  lawful,  lineal  descendants  of  tlie  ancestor. 
BeTited  Statutes  of  Vermont,  1839,  p.  63. 


•  A  written  aoknowledgmeDt,  signed  by  husband  anit  wife,  and  found  among  the  di 
pipen,  in  this  fonn:  "Received  of  A.  B.  [the  deceased],  S^OO,  it  being  part  of  my  wife's  piit- 
tion,"  is  lufficicnt  evidence  of  an  idvanecmenl,  under  the  statute.  HartweU  v.  Rice,  1  Gray, 
GST.     See,  also,  Tresdwell  d.  Cordis,  G  Gray,  341. 

*  There  is  a  similar  sUtute  in  Rhode  Island.  Howry  «.  Smith,  K  B.  I.  3G&.  Sayiss  v. 
aker,  Ibid.  4G7. 

<  If  the  pannt,  on  advancing  money  to  his  son,  take  a  bond  fur  re-payment,  either  witt  or 
wIUiBUt  interest,  it  will  be  held  a  debt  and  not  an  advancement.  High's  Appeal,  31  Peon. 
St.  388.  Sprinter's  Appeal,  m  Penn.  St.  SBS.  Christy's  Appeal.  I  Grant,  Caiies  (Penn.), 
tea.  West  0.  Bollon,  2*  Geo.  631.  Arnold  t>.  Barrow,  3  P.&  H.  (Va.)  1.  A  f[iA  to  a  grand- 
child is  not  an  advancement.    Shiver  >.  Brock,  3  Jones  Law  {N.  C),  137. 
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construction  and  equity,  the  meaning  of  the  word  "  child,"  so  as  to 
exclude  a  grandchild  who  should  come  unreasonably  to  claim  his 
distributive  share,  when  he  had  already  been  sufficiently  settled 
by  advancement.  (6) 

In  some  of  the  states,  as  in  Virginia,^  Kentucky,  Alabama,^  and 
Missouri,*  there  is  a  special  provision,  that  the  child  who  has 
received  his  advancement  in  real  or  personal  estate,  may  elect  to 
throw  the  amount  of  the  advancement  into  the  common  stock,  and 
take  his  share  of  the  estate  descended,  or  his  distributive  share  of 
the  personal  estate,  as  the  case  may  be:  and  this  is  said  to  be 
bringing  the  advancement  into  hotchpot^  (ji)  and  it  is  a  proceeding 
which  resembles  the  collatio  bonorum  (d)  in  the  civil  law.     I  do 


{b)  In  England,  proyision  as  to  adyancements  and  portions,  applies  only  to  an 
actual  intestacy  of  the  parent.  No  collation  takes  place,  if  there  be  a  will,  although 
there  be  a  surplus  undisposed  of  by  such  will.  Walton  v.  Walton,  14  Vesey,  828.^ 
It  seems  doubtful  whether  that  be  the  operation  of  the  Revised  Statutes  in  New  York, 
in  consequence  of  a  yariation  in  the  language  of  the  statute.  In  speaking  of  adyance- 
ments, in  relation  to  the  distribution  of  personal  estates,  the  word  deceased  is  substi- 
tuted for  intestate,  whereas,  in  speaking  of  it  in  relation  to  the  descent  of  the  real 
estate,  the  word  intestate  is  retained.  New  York  Reyised  Statutes,  vol.  i.  754.  Vol. 
ii.  97,  ub.  sup.  Hawley  v.  James,  5  Paige,  450,  451.  In  Thompson  v.  Carmichael, 
4  N.  Y.  Legal  Obseryer,  p.  184,  8  Sandf.  Ch.  120,  the  Assistant  V.  Ch.  decreed  that 
advancement  into  hotchpot  related  to  a  total  intestacy  only,  and  did  not  apply  wliere 
there  was  a  will  dis{K)sing  of  a  part  of  the  property  of  the  intestate,  either  real  or 
personal. 

(c)  Statutes  of  Virginia,  1785,  and  of  Kentucky,  in  1796,  1797, 1830.  Barber  v. 
Taylor's  Heirs,  9  Dana,  85.  Nelson  v.  Bush,  Ibid.  105.  Aikin's  Alabama  Dig.  2d  edit, 
p.  155. 

(d)  Dig.  87,  6, 1.  In  Louisiana,  this  return  of  property  to  the  mass  of  the  succession 
is  termed  collation,  and  it  takes  place  unless  the  advancement  was  declared  not  to  be 
subject  to  be  collation.  The  application  and  exercise  of  this  right  of  collation  forms 
the  subject  of  minute  regulation.  Civil  Code  of  Louisiana,  art.  1305,  1367.  Destre- 
ban  V,  Destrehan,  16  Martin,  557.  The  whole  doctrine  of  collation  is  founded  princi- 
pally on  the  equality  which  the  law  requires  in  the  distribution  of  estates  among 
heirs.^    In  Virginia,  by  statute,  in  1785,  real  estate  was  to  be  brought  into  hotchpot 


1  The  rule  is  the  same  in  Ohio.    Needles  v.  Needles,  7  Ohio,  432. 

2  Knight  V.  Oliver,  12  Gratt.  (Va.)  83. 

'  Andrews  v.  Hull,  16  Ala.  86.  See,  in  North  Carolina,  Daves  ©.  Haywood,  1  Jones  Eq. 
263 ;  Credle  v.  Credle,  1  Busbee,  Law,  226.  In  Mississippi,  if  a  child  claims  no  share  in  his 
father's  estate,  he  cannot  be  compelled  to  bring  his  advancement  into  hotchpot  Phillips  v. 
McLaughlin,  26  Miss.  692.  But  if  the  advancement  is  brought  into  hotchpot,  the  widow's 
share  is  not  increased  thereby.    Jackson  v.  Jackson,  28  Miss.  (6  Cush.)  674. 

^  And  Mississippi.  Jackson  v.  Jackson,  28  Miss.  (6  Cush.)  674.  And  Illinois.  Grattan  v. 
Grattan,  18  111.  167. 

6  But  special  legacies  to  collaterals,  when  there  are  no  forced  heirs,  belong  exclusively  to 


;  aad  bf  a  fwyriaoB  ia  dK  Xev  York  Act  of  17^  aad 
m  dl)«  snbeeqiKBt  leviaoBs.  kai?  are  njilaed  EaUe 
Ae  debtt  of  dK  aMCstor  br  9QB|ile  contract,  as  vdl  as  bf 
i|Wffiiltj,  and  whedier  qtedaDr  aaoied  m  not,  to  dke  extoit  cf 
deaeendedL  on  eonditui  diat  the  penonal  estate  of  tte 
diall  be  insiilBcieBty  and  diall  bare  beat  preriotisiT  ex- 
1  TUs  eonditui  does  not  mp^j^  when  the  debt  is,  bf 
Ae  win  of  the  aneestor,  charged  expreadr  and  exdosirelT  npon 
Ae  teal  estate  deseended  to  the  heirs,  or  directed  to  be  paid  out 
of  the  real  estate  desceade^i.  before  resortiiig  \o   the    perK^i^oI 


only  whh  r»al  e«ta-*.  ar/1  p-enrca!  eratte  cc!r  whh  j^rsTral:  l-ir  th*  law  ra 
<;faanjK4  ns  thar  r^^T-K-.  !it  naiote.  in  !•!>.  5  Rizi.  >>•.  In  -VlabociA.  if  th*  cl^i 
refoMA  to  brr.z  hi*  ^Tacoemer::  into  fe/.-.v«r.  h*  therebj  rtlirquiihe*  all  ict^rw:  ia 
tlK  ««ta.'*  aa  a  dijaribaaee.    4  Ala.  liS.    This  if,  i>3  doubc,  ih«  g^oeral  nije  ao  sLe 


(«)  Watk:ru  r.  H'/xran,  W  IVten  U.  S.  25. 
r<s|  9  Black>.  O^m.  4.^.     Co.  Litt.  2rK\  a. 

{h)  The  New  JenfTj  ttatate  of  1?.'7,  and  in  that  of  1M7.  has  the  same  improTc^ 
mtat  aa  that  of  Ne«  York.    Elmer'f  Dig.  :^^    R.  S.  N.  Jenej.  1547,  p.  &S. 


tiM  Hr*t«^-  And  a7»  D'4  f shjcct  to  cfJIatica.  B««d  r.  Ciocker.  12  Louis.  4o< :  and  «<«  Lajctxk 
«.  TbooMMi,  H  I»3i».  173. 

*  Xo  a]i«!fuak>D  f/r  inminVraooe  placed  ii{¥>d  th«  pnTpertv  a.ivanced  can  defeat  the  ri^h;  o^ 
tbi  hcrtrs  t/>  hav«  it  l/rr>u;dit  into  bf^hp^it.    Youns's  K^tare.  3  314.  Cfa.  IVcL«.  4«31. 

^  The  detiC*  art  mX  a  Ii*;n:  the  heir  tak«(  an  a^>^'Ia:e  title.  5ut>;<?^-t  to  be  chanr«^  ^th  the 
dehCa,  <m  ffn/pttr  fttepn  beinf;  ukeo.  Wilsoo  r.  WiImo.  13  Barb.  N.  Y.)  2o2.  But  »««  Vac- 
tytkU:  T.  Bichaidj-tf/o,  13  III.  171. 

1  mMrre  aa  aoccrtor  had  ;^ned  as  estate  bv  fhiad.  and  made  impr>>vATneiit!i  on  the  e«Tate« 
ft  wan  held,  in  (avor  tA  the  heir,  that  the  value  of  the  imi<rovt:m«iits  should  be  Mt  mH  •g^igft 
tha  mta  and  profita.    Smith  r.  iMac,  13  MisMKi.  106. 


LTC.  LXVl.]  OP  BBAL  PBOPEBTY«  481 

to  be  delivered  bj  the  officer  to  the  purchaser,  and  another  c^v 
tificate  filed  in  the  clerk's  office  of  the  county  within  ten  days ; 
and  redemption  of  the  land  sold  may  be  made  by  the  debtor,  or 
his  representative,  within  one  year,  on  paying  the  amount  of  the 
bid,  with  ten  per  cent,  interest.  Any  joint  tenant,  or  tenant  in 
common,  may  redeem  his  ratable  share  of  the  land  by  paying  a 
due  proportion  of  the  purchase-money.*  On  de&iQt  of  the  debtor, 
any  creditor,  by  judgment  at  law,  or  decree  in  equity,  and  in  his 
own  right,  or  as  a  trustee,  within  three  months  after  the 
expiration  of  the  year,  may  *  redeem  the  land,  on  paying  *  432 
the  purchase-money,  with  seven  per  cent,  interest.  So,  any 
other  judgment  creditor  may  redeem  from  such  prior  creditor,  on 
refunding  his  purchase-money  with  interest,  and  also  the  amount 
due  on  his  judgment  or  decree,  if  the  same  be  a  prior  lien  on  the 
land.  The  redemption  is  allowed  to  be  carried  further,  and  i$ 
given  to  a  third,  or  any  other  creditor,  who  may  redeem  from  the 
creditor  standing  prior  to  him,  on  the  same  terms.  But  all  these 
subsequent  redemptions  must  be  within  the  fifteen  months  from 
the  time  of  the  sale ;  for  the  officer  is  then  to  execute  a  deed  to 
the  person  entitled,  and  the  title  so  acquired  becomes  absolute  in 
law.  (a)     The  deed,  when  executed,  will  be  good  by  relation, 


S  Murphy,  864,  to  the  S.  P.  In  Dayia  v.  Ahbott,  8  Iredell  (N.  C),  187,  the  sheriff 
may  sell  on  execution  by  the  acre,  proYided  the  land  be  preTiously  sunreyed  and 
the  locality  of  the  acres  described.    So,  in  chattels,  he  may  sell  by  the  paroel. 

(a)  New  York  Revised  Statutes,  vol.  ii.  870-874.  The  regulations  respecting  the 
sale  of  lands  on  execution,  are  top  minute  to  be  more  particulariy  detailed,  and  they 
reach  from  sec.  24,  p.  867,  to  sec.  67,  p.  874.  The  law  in  Illinois,  as  to  the  sale  dT 
lands  on  execution,  and  the  right  of  redemption  by  the  debtor,  and  on  his  de&ult  by 
a  judgment  creditor,  is  essentially  the  same  with  that  of  New  York.  Revised  Laws 
of  Illinois,  edit.  1883,  p.  874.  These  statute  provisions  cannot  lawfully  affect  the 
remedy  on  contracts  existing  when  the  contract  was  made.  They  can  only  legally 
apply  to  mortgages  and  other  contracts  made  after  the  statutes  were  passed.  Vide 
infra,  p.  434,  a,  b,  c,  n,  a. 


on  the  part  of  the  sheriff  to  comply  with  the  requirements  of  the  statute,  regulating  sherifis* 
sales,  renders  the  sale  irregular  and  void.  Bat  see  Connin^am  v.  Gassidy,  17  N.  Y.  276, 
where  it  was  held,  by  the  New  York  Court  of  Appeals,  that  the  statute  requiring  known  lots 
or  parcels  to  be  sold  separately  under  judgment  and  execution,  was  directoiy  merely  upon  the 
sheriff,  and  that  a  violation  of  the  statute  did  not  render  the  sale  void. 

^  One  defendant  in  a  judgment  may  become  the  pu:cha8er,  at  a  sheriff^s  sale,  of  the  real 
estate  of  his  co-defendant  Neilson  v.  Neilson,  6  Barb.  (N.  Y.)  666.  See,  also  Hill  &  Denio 
(N.  Y.),  265. 
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and  cover  the  mteireiiiiig  period  from  fhe  fnle.f(li)  This  is  d» 
cue  as  to  the  enrolment  of  a  bargain  and  sale  in  England,  witliui 
ihe  six  months,  (e)  The  filing  of  fhe  officer's  certificate  is  eqoira- 
lenttoadeed  taken  and  recorded, so fiur  as  respects  the  porchaser't 
secorify  firom  any  interrening  daim,  other  than  the  right  of 
redemption,  (d) 

The  right  to  sell  real  estate  on  ezecntion  reaches  rerersakmaiy 
interests,  and  they  are  bound  by  the  judgment  (e)  But  in  many 
of  the  states,  fhe  lands,  after  bdng  taken  by  execution,  are  to  be 
duly  appraised  by  commissioners,  or  a  sheriff's  inquest^  and  set  dSf 
and  possession  delivered  to  the  creditor  in  the  execution,  bj 
metes  and  bounds;*  and  fhey  operate  as  a  conveyance  of  the 
debtor's  title,  and  a  payment  on  fhe  judgment  to  the  amount  of 
the  valuation.  The  return  of  fhe  officer  when  recorded  passes 
the  title.  (/)  ^    The  debtor  is  hkewise  allowed  a  reasonable  time 


(h)  Bofawn  V.  Mmphy,  1  Der.  &  B«tt.  (N.  a)  686,  8.  P. 

(e)  Ptatton  on  Abftncti,  toL  iiL  90.    Shep.  Touchftone,  226. 

(d)  Whether  rigku  iff  mtry,  which  are  not  ataignAble  at  commoa  law,  oan  be  aoli 
SB  eaeeiitiony  aeema  not  to  he  definitely  aettkd  in  this  ooontrj ;  thongb  the  lugai^ 
of  the  oonrti  ii  in  IkTor  of  the  capacity  of  the  execotion  to  reach  tfaem,  an  •  pait  tf 
the  real  estate.  Woodw<nth  J.,  in  Jackson  v.  Yarick,  7  Cowen,  288,  244.  ThooqK 
son  J.,  in  Inglis  v.  Trustees  of  the  Sailor's  Snug  Harbor,  8  Peters  U.  S.  131.  Thii 
construction  is,  howeTcr,  questioned  by  Judge  Story.  Ibid.  177.  Rights  of  entiy 
may  be  taken  and  sold  on  execution  in  Tennessee  and  Massachusetts.  Bampas  r. 
Gregory,  8  Terger,  46.^    See  note  g^  next  page,  and  note  d,  supra,  p.  808. 

(e)  Burton  v.  Smith,  13  Peters  U.  S.  464. 

(/)  Gore  V.  Brazier,  8  Mass.  523.'  It  was  said  in  Phelps  v.  Parks,  4  Vermont, 
488,  that  the  levy  by  virtue  of  the  execution,  conveyed  tlie  title,  but  the  later  case  of 
Swift  V.  Cobb,  10  Vermont,  283,  holds  the  language  in  the  text  It  is  essential  to  s 
/ery  of  personal  property  that  the  officer  should  have  the  power  to  take  possessioo. 
Actual  seizure  or  manual  caption  is  not  absolutely  essential.'*  But  the  g^oods  most 
not  only  be  under  the  view  of  the  officer,  but  within  his  power  and  subject  to 
his  control.  Bryan  v.  Strait,  1  Dudley  (S.  C),  19.  Hubbard  J.,  4  Metcalf,  147.* 
Seizure,  say  the  court,  in  Goubeau  v.  N.  O.  &  N.  R.  Road,  6  Rob.  (Louis.)  8IS, 
of  personal  property  by  an  officer,  is  taking  actual  possession.  A  levy  on  land  is  s 
specific  assertion  by  the  sheriff,  on  the  execution  of  his  legal  authority  to  sell  it 


1  The  role  is  different  in  Arkansas.    Trapnall  v.  State  Bank,  18  Ark.  68. 

*  If  the  debtor  be  in  possession,  claiming  title,  the  extent  passes  his  possession  to  the  jodf- 
ment  creditor.    Murray  v,  Emmons,  19  N.  Hamp.  488 

*  Bumham  v.  Parsons,  40  Maine,  666. 

«  Barker  v.  Binninger,  4  Keman  (14  N.  T.),  271. 

6  Brown  v.  Pratt,  4  Wis.  618.    Sleight  v.  Leavenworth,  6  Dner  fN.  T.),  ISa. 

*  Williams  v.  Downing,  18  Penn.  St  (6  Harris),  60. 
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to  redeem,  on  paying  the  appraised  value,  with  lawful  interest. 
This  is  the  case  in  Maine,  New  Hampshire,  Vermont,^  and 
Massachusetts ;  (jg)  *  and  the  debtor  is  allowed  a  year  to  *  438 
redeem,  except  in  Vermont,  where  it  is  only  six  months. 
In  Rhode  Island  and  Connecticut,  the  previous  appraisement  is 
requisite ;  and  the  levy  and  assignment  of  the  lands  to  the  creditor 
at  the  appraised  value,  carries  the  title  when  the  execution  is 
returned  and  recorded ;  and  there  is  no  time  allowed  to  redeem,  (a) 
Tliere  are  special  and  peculiar  regulations  on  this  subject  in  several 
of  the  states.  In  Pennsylvania  and  Delaware,  the  lands  are  to 
be  appraised ;  and  if  the  inquest  finds  that  the  rents  and  profits 
for  seven  years  wiU  discharge  the  debts,  the  lands  are  then  extended 
by  the  writ  of  liberari  facia%^  and  possession  given  to  the  creditor, 


Batler  J.,  8  Hill  (S.  C),  292.  In  the  execution  of  %JLfa.  the  sheriff  cannot  forciblj 
enter  the  dwelUng-hoose  of  the  defendant,  and  if  he  does,  he  has  no  right  to  remove 
the  goods.  Curtis  v.  Hubbard,  4  Hill  (N.  Y.),  487.  The  sheriff  cannot  sell  land 
without  a  valid  levy  or  seizure.  Waters  v.  Duvall,  11  Gill  &  Johns.  87.  But  in 
Wood  v.  Colvin,  6  Hill  (N.  Y.),  228,  it  was  declared,  that  as  judgments  are  made  liens 
on  land,  no  formal  kvy^  or  inventory,  or  seizure,  is  requisite.  The  receipt  of  the 
execution  to  sell  amounts  to  a  levy,  and  any  thing  more  formal  would  be  an  idle 
ceremony. 

{g)  In  Massachusetts,  the  statute  of  1788,  c.  67,  taken  from  a  provincial  statute, 
made  the  fee  of  the  real  estate  of  the  debtor  liable  to  be  attached  and  taken  on  execu^ 
tion,  and  appraised  and  set  off  to  the  creditor ;  and  if  the  estate  could  not  be  set  out 
by  metes  and  bounds,  then  the  rents  might  be  taken.  By  the  Massachusetts  Revised 
Statutes  of  1886,  part  2,  tit.  5,  c.  78,  the  mode  of  taking  lands  on  execution  for  debt 
is  specially  detailed.  So  it  is,  also,  in  the  Revised  Statutes  of  Vermont,  1889, 
pp.  241,  248,  and  the  provisions  are  essentially  the  same.  In  Massachusetts,  all  real 
estate  of  the  debtor,  including  lands  fraudulently  sold  by  him,  and  rights  of  entry  and 
equities  of  redemption,  may  be  so  taken.  Upon  the  levy  being  made,  the  sheriff 
causes  the  value  of  the  land  to  be  appraised  by  three  appraisers,  and  then  possession 
delivered  to  the  creditor  at  the  sum  appraised,  and  the  execution  and  appraisement 
are  returned  to  the  clerk's  office  and  recorded.  The  inchoate  right  of  the  debtor's 
wife  to  dower,  and  the  amount  of  mortgage  incumbrances,  are  to  be  deducted  from 
the  appraised  value  of  the  land.  The  defendant  has  one  year  to  redeem  on  due  pay- 
ment ;  and  if  he  makes  default,  the  title  becomes  absolute  in  the  creditor.' 

(a)  Dane's  Abr.  vol.  v.  22,  25.  Swift's  Digest,  vol.  i.  154, 155.  Griffith's  Register. 
Booth  y.  Booth,  7  Conn.  850.  Statutes  of  Connecticut,  1888,  p.  64.  Spencer  v. 
Champion,  18  Conn.  11. 


7  The  title  does  not  depend  upon  the  return  of  the  officer,  or  upon  any  thing  sabeequent  to 
the  sale,  but  upon  the  fact  of  the  sale  and  purchase,  and  the  sale  may  be  proved  by  parol  evi- 
dence.   Hill  V,  Kendall,  26  Vermont,  628.    See  Brooks  v.  Boon^,  11  Geo.  428. 

8  See  Badham  v.  C<a,  11  lied.  (N.C)  466. 
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as  practised  upon  the  d^  in  En^and ;  but  if  not  00  found,  tbt 
lands  are  to  be  add  withoat  redemption.  (V)  The  lands  are  not 
to  be  soldy  in  Obio^  nnder  the  amount  of  two  thirds  oS  ibe  pvs- 
Tioudy  appraised  Talne  thereof,  except  in  sales  for  taxes,  cr 
against  ofBcers  for  moneTs  collected.  Their  reaL -value  in  cadi  ii 
to  be  first  aiq>raised  by  an  inquest  of  three  fieeholdera  sununoned 
by  the  dier^  upon  lerying  tiie  execution,  and  if  two  thirds  of  ths 
appraised  Talue  is  sufficient  to  satisfy  the  execution,  the  jadgnMok 
ceases  to  be  a  lien  on  the  residue  to  tiie  prejudice  €i  bond  fib 
judgment  creditors,  (ir)    In  Kentucky,  by  the  statate  of  1897^ 


(6)  Pmdoo'B  Pemi.  Big.  878»  876.     8  Hixr.  (Del)  488.     Id  FnmqrlTui^  If 
■tatnle^  1842,  when  penootl  ptopfgly  is  ttkea  on  exeeatioii,  the  wbrntHt  Bwamaem 
liivM  fteehdden  to  ai^niae,  and  the  Tahiatioii  is  to  he  aimezed  to  the  writ,  and  if 
an  ade  iwiuuIb  to  two  thirds  obSj  of  fb&  appimlsed  Tifaie,  it  is  to  he  rtrid  ftir  m  y^m 
on  due  security^  Ac    In  Frets  v.  Heller,  2  Watts  &  Serg.  897,  it  was  held,  tfiat  mite 
M  sswtfribwi  expomu,  the  sheriff  is  hound  to  sell  the  whole  faiterest  of  ttie  debtor  failU 
Isndy  without  resenration  or  restriction.    Ik  lias  heen  a^ndged,  vndertiie  Benaijl- 
>«da  statute,  tibat  an  estate  fat  fttb,  helongfaig  to  tlie  debtor,  is  not  within  the  etatais; 
•nditmajhesoldonezeeiitionwithoQtaninqvestonitsTalae.   HoweU  v.  WooHh^ 
SDaUas,7&   So,  if  the  property  he  woodhnd,  1  Bawle,  96,  the  partiee  may  ly  libmT 
waive  the  inqnisition,  and  haye  the  huids  sold  on  jSot/heiat  without  It    OvertDna. 
Toner,  7  Watts,  881.    In  BohUMl  v.  Baridey,  1  Brock.  866,  hi  waa  held  to  he  tte  ssl- 
tled  practice  in  YirginiA,  that  the  officer  who  ezecotes  the  degit,  does  not  pot  tlie 
creditor  in  actual  poBsession  of  the  land,  but  gives  him  onlj  a  legal  poesession,  which 
he  must  enforce  by  ejectment    It  is,  howeyer,  so  reasonable  a  jurisdiction,  that  the 
court  which  causes  land  to  be  sold  bj  its  judicial  process  should  complete  tlie  sale  bf 
pnttmg  the  purchaser  in  possession,  that  the  Ck>urt  of  Chancery  will,  in  such  cases, 
cause  possession  to  be  delivered  to  the  purchaser  by  writ  of  assistance.    Kershaw  r, 
Thompson,  4  Johns.  Ch.  609.^    Hart  v.  Linsday,  1  Walker  (Mich.)  Ch.  144.     Ganet- 
son  v.  Cole,  1  Ilarr.  &  Johns.  870 ;  and  judges  have  intimated  (BuUer  J.,  8  Term  Rep. 
898.    Livingston  J.,  1  Johns.  44),  that  the  sheriff  might  do  the  same  on  fieri  Jatiat. 
But  I  apprehend  that  this  is  not  the  practice  recognized  by  courts  of  law.     In  Penn- 
sylvania, the  vendee  at  sherifif  s  sale,  or  the  grantee  of  such  vendee,  may  obtain 
possession  by  summary  process  before  two  justices  of  the  peace,  on  giving  three 
months'  notice  to  quit.    Brown  v.  Gray,  6  Watts,  17.    Pardon's  Digest,  881. 

(c)  Acts  of  Ohio,  1831.  In  Lessee  of  AUen  v.  Parish,  8  Ohio,  187,  it  waa  heM^ 
that  if  the  lands  be  sold  without  such  previous  appraisement,  it  will  not  aHect  the 
title  of  the  bond  fide  purchaser.  Though  the  sale  be  only  of  an  equity  of  redemption, 
yet  the  valuation  must  be  of  the  entire  eaftate^  and  of  its  real  vahe  in  wmmeg,  and 
the  sale  cannot  be  for  a  sum  short  of  two  tiiirds  of  that  value,  though  the  siieriirt 
deed  will  convey  only  the  interest  of  the  judgment  debtor.  Baird  v.  Kirtland, 
8  Ohio,  22. 


1  In  North  Carolina,  a  sale  of  land  under  and  by  virtue  of  a  judgment  and  execotioa, 
transfers  at  law  all  the  estate,  rights,  and  interests  of  the  defendant  in  the  execution,  and  the 
legal  estate  which  he  holds  as  trustee.    Giles  v.  Palmer,  4  Jones  Law  (N.  C.),  886. 
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on  a  sale  of  real  estate  on  execution  at  law,  the  land  must  be 
previously  appraised,  and  the  statute  authorizes  a  redemption  at 
any  time  in  twelve  months,  unless  the  land  brings  two  thirds  of 
its  appraised  value.  But  the  necessity  of  this  valuation  does  not 
apply  to  lands  sold  under  a  decree  in  chancery.  (cT)  In  Indiana, 
the  sheriff  first  offers  for  sale  the  rents  and  profits  of  the  land  for 
seven  years,  and  if  they  will  not  sell  for  a  sufficient  sum  to  satisfy 
the  execution,  the  fee-simple  is  sold  to  the  highest  bidder,  (e) 
In  Mississi{^i  and  Louisiana,  if  the  lands  do  not  bring,  or 
the  creditor  will  not  take  them  at  two  thirds  *  of  the  ap-  *  484 
praised  value,  there  is  a  delay  and  check  imposed  upon  a 
peremptory  sale,  on  the  interposition  of  security,  (a)  In  Illinois, 
the  land  could  not  formerly  be  sold  under  two  thirds  of  the 
appraised  value ;  but  according  to  the  statute  law  of  Illinois,  in 
1825,  lands  are  sold  on  execution  at  vendue  to  the  highest  bidder, 
after  the  same  shall  have  been  valued  or  appraised  by  three  free^ 
holders,  though  the  lands  are  to  be  sold  to  the  highest  bidder, 
without  regard  to  such  valuation  or  appraisement,  but  they  are 
in  that  case  sold  subject  to  the  right  of  redemption  by  the  debtor 
within  a  year,  on  paying  the  amount  of  the  bid  and  ten  per  cent, 
interest  tiiereon.^    In  1841  the  law  was  again  altered  in  IllinoiB, 


{d)  Blake7  v.  Abert,  1  Dana  (Ken.),  185. 

(«)  Reyised  Statutes  of  Indiana,  1888,  p.  276. 

(a)  In  Missifldppi,  the  8heri£f,  on  execution,  summons  three  freeholders  to  certiQf 
on  oath  the  value  of  the  lands  and  other  property  seised,  and  if  it  will  not  sell  for  two 
thirds  of  the  appraised  value,  the  property  is  then  to  be  sold  at  auction  to  the  highest 
bidder,  on  a  credit  of  one  year  on  bond,  with  good  securi^.  Laws  of  Mississippi, 
edit.  1839,  p.  611.  Sales  under  chancery  decrees  are  on  six  months'  credit.  Ibid, 
p.  846.  But  by  statute  of  21st  of  February,  1840,  if  the  property  on  sheriff's  sale  on 
execution  does  not  bring  two  thirds  of  the  valuation  under  the  valuation  law,  the 
sheriff  returns  the  fiuits  without  a  sale,  and,  after  the  expiration  of  twelve  months, 
further  process  issues,  and  the  sheriff  re-advertises  the  land  and  makes  an  absolute 
sale.  McGehe  v.  Handley,  6  How.  (Miss.)  625.  One  of  the  judges  of  the  court 
(Mr.  Justice  Clayton),  in  Pickens  v.  Mario w,  2  Smedes  &  Marsh.  487,  held  that  the 
Mississippi  valuation  law  was,  as  to  contracts,  made  before  its  passage,  unoonstitn- 
tional,  and  I  am  now  (1846)  informed  by  the  same  high  authority,  that  the  whole 
series  of  valuation  laws  in  Mississippi  have  been  repealed. 


^  A  judgment  creditor  may  redeem,  and  the  assignee  of  a  judgment  is  a  judgment  creditor 
in  contemplation  of  law,  and,  as  such,  entitled  to  redeem  property  sold  on  execution.  Sweeij 
0.  Chandler,  11  111.  446. 

41» 
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and  the  appraisement  bjr  three  householders  of  real  or  peraonai 
property,  or  both,  levied  on  execation,  was  required,  and  the 
property  was  not  to  be  struck  off  on  the  sheriff's  sale,  unless  two 
thirds  of  the  amount  of  such  valuation  should  be  paid  for.  The 
valuation  was  to  have  reference  to  the  cash  value.  (6}  In  Michi- 
gan, by  statute,  in  1841,  no  real  or  personal  estate  can  be  sold 
by  foreclosure  of  mortgage,  or  on  execution,  until  the  same  shall 
have  been  appraised,  and  then  for  not  less  than  two  thirds  of  its 
appraised  value.  The  creditor  and  debtor  each  to  select  an 
appraiser,  and  tiliey  or  the  officer  the  third  aiqnraiser.  Property 
•old  under  this  provision,  not  subject  to  redemption.  The  Gr- 
euit  Oourt  of  the  United  States  for  IGchigan,  in  October,  1841, 
adopted  and  enforced  this  provision  as  being  a  rule  of  property  in 
that  state.  On  the  17th  of  February,  1842,  a  further  and  diflEeront 
provision  was  made  in  Michigan  as  to  the  disposition  of  lands  cm 
execution.  No  real  estate  was  tiliereafter  to  be  sold  by  execution 
or  on  judicial  process.  If  personal  property  sufficient  for  the 
demand  could  not  be  found,  or  be  not  tendered  by  the  defendant, 
ihe  sheriff,  on  execution,  was  to  levy  on  the  real  estate,  and  the 
same  was  to  be  appraised  by  three  disinterested  freeholders  aft 
the  just  cash  value,  having  reference  to  prior  existing  liens,  and 
the  interest  of  the  defendant  therein.  The  sheriff  was  to  set  out 
by  metes  and  bounds  to  the  creditor,  land  at  two  tliirds  of  its 
appraised  value,  to  pay  the  amount  of  the  execution  and  charges. 
If  the  creditor  within  ten  days  accepts  the  same  at  two  thirds  of 
the  appraised  value  in  payment,  the  sheriff,  unless  the  defendant 
or  mortagor  redeems  the  land  within  six  months  from  the  ap- 
praisement, by  paying  the  money  at  which  the  real  estate  was 
set  off,  with  interest  at  ten  per  cent.,  is  to  cause  the  process  and 
proceedings  to  be  returned  and  recorded  in  the  register's  office 
of  the  county,  and  the  title  thereupon  vests  absolutely  in  the 
creditor.  But  if  he  refuses  to  accept  the  land  as  appraised  in 
payment  pro  tanto^  the  levy  is  held  to  be  discharged,  and  the 
creditor  to  pay  the  costs  of  the  levy  and  appraisal.  This  act 
applies  to  foreclosures  of  mortgages  in  chancery,  or  by  advertise- 
ment under  a  power  of  sale,  except  as  to  future  mortgages  in 


(6)  Act  of  Illinois,  February  27,  1841.  The  obstruction  to  execuUon  on  ciril 
process  in  Blinois  was  still  Airther  enforced  by  a  stay  law  in  the  winter  of  1842-6,  and 
Buch  laws  were  becoming  preyalent  in  the  states. 
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chancery,  or  by  advertisement  under  a  power  of  sale,  except  as  to 
future  mortgages,  wherein  the  parties  shall  expressly  coyenant 
that  the  act  shall  not  apply.  (<?)  In  Tennessee,  lands  were  liable 
originally  to  unconditional  sale  by  execution,  but,  by  Act  of  1820, 
a  redemption  of  lands  sold  on  execution  or  upon  foreclosure  of 
mortgages,  was  allowed  to  the  debtor  and  to  his  other  creditors, 
witliin  two  years,  upon  payment  of  the  amount  of  the  bid,  and 
ten  per  cent,  interest  thereon,  and  all  lawful  charges.  ((2)  But 
no  creditor,  unless  he  be  a  judgment  creditor,  is  entitled  to  re- 
deem lands  sold  on  execution  or  under  a  deed  of  trust.  So,  if 
the  party  entitled  to  redeem  lands  sold  on  execution  or  under 
a  mortgage,  induces  a  purchaser  to  buy,  under  an  assurance  that 
he  would  not  redeem,  he  will  not  be  permitted  in  equity  to 
redeem,  (e)     Virginia  is  an  exception  to  the  general  practice  of 


(c)  These  laws  are  induoed,  no  doubt,  from  the  loss  of  credit,  and  of  a  sound  pap6r 
emrency,  and  the  depression  of  business  and  prices,  producing  a  general  distress,  but 
they  are  very  bad,  and  are  violations  of  the  Constitution  of  the  United  States.  8e% 
vol.  i.  supra,  pp.  419, 420.  The  like  national  distress  caused  the  govemment  of  ancient 
Borne,  in  the  year  of  the  city,  408,  to  make  land  and  cattle  a  tender  in  payment  of 
debts  at  a  certain  fixed  value.  Arnold's  Hist  of  Rome,  vol.  ii.  78.  Mr.  Justice 
Bronson,  in  8  Hill,  469,  spoke  severely  against  the  enactments  of  stop  and  exemp- 
tion laws,  the  New  York  Insolvent  Act  of  1811,  and  the  insolvent  branch  of  the  late 
Bankrupt  Act  of  the  United  States,  as  unjust  and  impolitic,  destroying  the  rights  of 
creditors,  and  introducing  a  lax  morality  in  relation  to  the  payment  of  debts.  And 
tlie  Supreme  Court  of  the  United  States,  in  the  case  of  Bronson  v.  Kenzie,  1  How. 
U.  S.  811,  in  a  great  degree  overset  the  stop  laws  of  the  states,  by  declaring  that 
the  mortgaged  premises  in  that  case  should  be  sold  at  auction  to  the  highest  bidder, 
absolutely  without  redemption,  under  the  law  of  Illinois  of  February,  1841,  and 
without  any  previous  valuation  or  amount  of  bid  according  to  the  law  of  Illinois  of 
February  27,  1841.  Both  these  statutes  in  reference  to  the  then  existing  contracts, 
were  declared  to  be  unconstitutional.  The  decision  of  the  court  was  pronounced  by 
Ch.  J.  Taney,  in  an  opinion  distinguished  for  its  clearness,  simplicity,  and  irresistible 
logic.  The  doctrine  of  the  court  in  Bronson  vt  Kenzie,  was  referred  to  and  confirmed 
in  McCracken  v.  Hay  ward,  2  How.  U.  S.  606,  and  the  valuation  law  of  the  State  of 
Illinois,  checking  perpetually  sales  on  execution,  was  again  declared  to  be  unconsti- 
tutional and  void.  So,  also,  in  the  case  of  the  Lancaster  Savings  Institution  v.  Peigart, 
before  President  Lewis,  at  Lancaster,  Pennsylvania,  April,  1844,  the  Act  of  Pennsyl- 
vania of  16th  July,  1842,  allowing  a  stay  of  execution  on  mortgages  for  one  year,  if  the 
property  does  not  bring  two  thirds  of  its  appraisinl  value,  was  held  to  be  unconstita- 
tional,  as  to  mortgages,  prior  to  the  act.' 

{d)  Griffith's  Register,  tit.  Tennessee,  §  42.  Act  of  1820.  Yerger's  Reports, 
pastim. 

(«)  Woods  V.  McGavock,  10  Yerger,  188. 

3  Fu2e  Harrison  V.  Stipp,  8  Blackf.  (Ind.)  456.    Figg  «.  Snook,  2  Ind.  202. 
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■eUing  land  on  execution.  The  En|^iah  prooes  of  eliffU  ud 
^aimii  are  uses ;  but  in  special  caaes  the  lands  are  sold,  as  in  As 
ease  of  judgments  in  &vor  of  the  eommanwealth  against  puUii 
debtors.  (/) 

In  those  states  in  irbich  the  sheriff  sells  the  land)  instead  of 
extending  it  to  the  creditor,  he  executes  a  deed  to  tbe  pn^ 
duMor;  (/)   and  it  is  held,  that  the  sheriff's  sale  is  within  tiie 


(/)  1  BoUoMm'B  Fkactioe,  640, 567, 68^  Ift  edit 

(^)  Id  Kratocky,  the  pnrchiaer  at  a  sheriiT'B  nle  acquiieB  no  right  of  entiy  ubA 
hfB  obtains  tbe  sheriirB  deed.  8  Daoay  167.  In  LoniBiaDa,  the  Btatnte  i-equlrea  Art 
Sis  Jndgment  oo  whldi  ezeenlioo  fBtaet  Bfaoald  be  ndted  hi  the  deed  of  enlo  g^iw 
^tfaeBheiiff;  and  tt  hai  been  deoiaied,  tiiat  the  omiBBion  of  that  reeilid  pro¥en»  the 
tniMftr  of  the  titie  to  the  bqjer;  and  tfiat  a  deed  from  the  eheriff  ia  oeeenthJ  t» 
the  tide.  Dulbor  v.  Gamfranc,  11  Martin,  607.  Dnmfiird  v.  Degraja,  8  IbUL  221 
GhOdnaB  v<  AlUn,  17  Lonia.  S7.  In  Ohio,  tfie  Bheriff-eieonteB  a  deed  of  nwnojaiB 
to  flie  pnrchaBer,  after  the  ooort  ehall  hare  oonflrmed  the  sale  npon  a  retmrn  of  % 
snd  no  rereeBal  of  the  judgment  affecti  the  pnrohaBer^B  title.  Statotea  of  Ohio,  188L 
In  an  Judicial  Balea  whaterer,  tibere  is  no  warranty  of  title,  and  tfie  rule  of  eawmi 
eiylor  applieB.  2  BaHej  (8.  C),  480.  TMb  princ^le  appliee  aa  well  to  a  JofleU 
Sail  of  diattda  as  of  land.  The  BherifT  Bella  onltf  tiie  debtor'B  propertj  fa  the  thing; 
whatiTer  it  may  be.  I^reeman  v,  Caldwell,  10  WattB,  9.  England  r.  Chvk,  4  Soam. 
486.*  The  BheriirB  retnm  to  tLjl.Jh,  of  the  lery  and  Bale  Ib  oonduBiTe  of  aaliaatttiai^ 
gfan  fhcnf^  tlie  pondiaBer'B  title  to  the  land  or  chattel  ehoald  proTO  defectiTo.  lUd 
The  porcfaaBer  on  execution  is  not  affected,  though  the  execution  be  snbsequendy 
quashed.  Doe  v.  Snyder,  8  How.  (Miss.)  66.  Not  even  if  the  judgment  was  paid, 
provided  no  satisfiu^tion  appeared  on  record,  and  he  was  a  purchaser  without  notke. 
Jackson  t;.  Cadwell,  1  Cowen,  622.  But  the  purchaser  must  show  a  judgment  war- 
ranting the  execution,  and  the  execution  and  sale  and  sheriff's  deed.  Jennings  r. 
StnfTord,  1  Ired.  (N.  C.)  404.*  Blanchard  v.  Blanchard,  8  Ibid.  105.  Duncan  r.  Dun- 
can, 8  Ibid.  817.  Seechrist  t;.  Baskin,  7  Watts  &  Serg.  408.  The  «Am/r  himself  need 
only  show  an  execution  of  a  court  having  competent  jurisdiction.  Walworth  Ch.,  in 
16  Wend.  480.  Jackson  v.  Hobson,  4  Scam.  412.  A  purchaser  of  land  at  a  sheriff's 
Bale,  must  show  a  judgment  as  well  as  execution  to  warrant  it.  Hinman  r.  Pope, 
1  Gihn.  (Bl.)  181.« 


*  Bostick  V.  Winton,  1  Sneed  (Tenn.),  624. 

4  But  the  purchaser  of  land  at  a  sheriff's  sale  not  being  the  plaintiff  in  execution  on  which 
the  sale  was  made,  need  not,  in  proving  his  title  under  the  sheriff's  deed,  show  the  judgment 
on  which  the  execution  was  founded.  Hardin  v.  Cheek,  8  Jones  I^w  (N.  C),  186.  Every 
thing  essential  to  a  title  under  a  statute  ought  to  appear  of  record.  Benson  v.  Smith,  41 
liaine,  414. 

*  The  sheriff^s  deed  passes  the  title,  though  a  third  person  he,  at  the  time,  in  advene  pos- 
session. Carson  v.  Smart,  12  Ired.  (N.  C.)  869.  And  no  title  passes  till  the  deed  is  executed. 
Smith  V.  Colvin,  17  Barb.  (N.  T.)  167.  Sullivan  v.  Davis,  4  Cal.  291.  Anthonj  r.  WcsmI, 
9  Ind.  108.  In  Arkansas,  if  the  sheriff's  deed  fiul  to  recite  the  Judgment,  it  is  not^  therefore, 
invalid,  but  tiie  fact  can  be  proved  aHmdt,  Jordan  v.  Bradshaw,  17  Ark.  106.  Bettison  t. 
Bodd,  Ibid.  646. 
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statute  of  frauds,  and  requires  a  deed  or  note  in  writing  of  the 
sale,  signed  by  the  sheriff,  (h)  ^  In  some  of  the  states,  as,  for 
instance,  in  Ohio,  North  Carolina,  (Georgia,  Alabama,  Mississippi, 
and  Missouri,  the  sales  are  required  to  be  at  the  courtrhouse 
of  the  county,  and  in  Louisiana  at  the  seat  of  justice  of  the  parish, 
and  on  the  plantation,  if  the  sale  be  in  the  country.  In  the  New 
England  states,  with  the  exception  of  Rhode  Island,  the  sheriff's  of- 
ficial return  of  the  proceedings  imder  the  execution,  constitutes 
the  title  of  the  creditor,  as  does  the  sheriff's  return  of  the  inquisi- 
tion upon  the  elegit  in  England ;  (%)  and  no  deed  is  executed,  for 
the  title  rests  upon  matter  of  record.  In  New  York,  every  judgment 
and  final  decree  are  a  lien  on  the  real  estate  of  the  debtor 
from  the  docketing  of  the  same,  and  affect  equally* his  *485 
after-acquired  lands,  subject,  however,  to  a  priority  of  lien  in 
favor  of  mortgages  taken  at  the  time  of  purchasing  the  after- 
acquired  lands,  for  the  security  of  the  purchase-money,  (a)  But 
judgments  and  decrees  cease  to  be  a  charge  on  the  lands  as  against 
purchasers  in  good  faith,  and  as  against  subsequent  incumbrances, 
from  and  after  ten  years  from  the  docketing  of  the  same,  (()  and 


(A)  Simonds  v.  Catlin,  2  Caines,  61.  Jackson  v.  Catlin,  2  Johns.  248.  S.  C. 
8  Ibid.  520.  Barney  v.  Patterson,  6  Harr.  &  Johns.  182.  Ennis  v.  Waller,  8  Blackf. 
(Ind.)  472.  Estep  v.  Weems,  6  Gill  &  Johns.  808.  The  New  York  Revised  Statutes, 
Tol.  ii.  874,  require  a  regular  conveyanoe  firom  the  sheriff;  and  this  is  the  law  in  North 
Carolina,  4  Dev.  (N.  C.)  168;  and  in  Delaware,  1  Harr.  465;  and  in  Georgia,  R.  M. 
Charlton,  826 ;  and  in  Pennsylvania,  Purdon's  Dig.  879. 

(i)  Den  V.  Abingdon,  Doug.  478. 

(a)  The  lien  of  judgments,  as  a  lien  upon  real  estates,  and  which  is  so  prevalent  in 
the  United  States,  was  adopted  firom  the  English  statute  of  4  and  5  W.  and  M.  c.  20, 
and  which  has  been  improved  by  the  statute  of  1  and  2  Vict.  c.  110,  requiring  a  memo- 
randum of  the  judgment  to  be  entered  in  a  book  in  alphabetical  order,  and  a  fresh 
memorandum  thereof  to  be  made  after  five  years  from  the  first  entry.  A  debtor  after 
verdict  and  before  judgment  may  lawfully  give  a  preference  to  a  creditor  by  convey- 
ing real  estate  to  him  in  satis&ction  of  a  bond  fide  debt,  and  thus  prevent  the  lien  of 
the  judgment,  provided  the  lands  be  purchased  by  the  creditor  free  from  any  fraudu- 
lent intent.    Waterbury  v.  Sturtevant,  18  Wendell,  858. 

(6)  New  York  Revised  Statutes,  vol.  ii.  182,  sees.  96,  97.  Ibid.  859,  sees.  8,  4. 
Judgments  and  decrees,  says  the  statute,  are  a  charge  upon,  and  bind,  "  the  lands, 
tenements,  real  estate,  and  chattels  real  **  of  the  defendant.  But  a  court  of  chancery 
will  protect  the  equitable  rights  of  third  persons  against  the  legal  lien  of  a  judgment. 


^  Although  the  sheriff^s  deed  is  defective,  it  is  yet  admissible  in  evidence,  as  color  of  title, 
in  aid  of  possession.  Beverly  v.  Burke,  14  Geo.  70.  See,  also,  Hamilton  v.  Moreland,  16  Ibid. 
843 ;  Burkhalter  o.  Edwards,  16  Ibid.  698 ;  Newton  v.  State  Bank,  14  Ark.  9. 
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all  judgments  in  any  court  of  New  York  or  of  the  United  StAtet 
within  tho  state  of  New  York,  are  presumed  to  be  satisfied  after 
twenty  years  from  the  signing  and  filing  of  the  record ;  and  iba 
presiunptiou  can  only  be  repollod  by  a  written  acknowledgment  of 
indebtedness,  orby  proof  of  payment  of  part  within  the  twenty  years. 
In  every  other  case  the  lapse  of  time  is  conclusive,  (c)  Tliere  is 
a  great  diversity  of  practice  in  the  different  states  on  this  poiat. 
In  the  eastern  states,  as  Maine,  New  Hampshire,  Massacliu soils, 
Rliode  Island,  Connecticut,  and  Vermont,  tho  judgment  is  no  lien, 
and  tlie  lands  are  not  bound  until  execution  issued  ;  but  as  a  sub- 
stitute for  this  apparent  want  of  duo  protection  to  the  creditor,  Uie 
land  may  be  attached,  in  the  first  instance,  on  mesne  process,  and 
that  creates  a  valid  lien,  (tf)     In  Kentucky,  lands  are  only  bound, 

protideil  those  rigbti  existed  at  the  dme  of  the  judgment.  Keinted  v.  Ayery,  4  Pvge.  I. 
Under  the  old  English  law  the  iuiercBt  of  a  tenant  for  years  nai  nut  bound  hy  judg- 
ment (Fleetwood's  case,  8  Co.  ITl),  and  thii  tceini  to  be  atiil  the  law  in  Femujt 
Tuiia.    Kraiue's  Appeal,  2  Wharton,  3!)8.i 

(c)  New  York  Reviied  Statutes,  toI.  ii.  301. 

[d]  In  Connecticut,  the  attachment  on  neane  proeeu  binds  the  estate,  real  kod 
penonnl,  as  againit  any  oilier  creditor  or  bonS  jidt  purchaser,  provided  the  srrrice  be 
duly  compleleJ  and  returned,  Statutes  of  Conn.  18S0,  p.  43.  This  is  a  general  rata 
on  such  attachments  in  New  Englaod  aiid  elsewhere.  Hubbard  it.  ILtuiilton  Bank, 
7  Melcalf.  3W.  Wallaoc  l.  M'Coiinfll,  13  Peters  C.  S.  136,  Nolioe  to  tije  dfrenJanl 
conflitute*  llie  commencement  of  a  suit  on  a  writ  of  attachment  againat  rc«I  eitale. 
Sanford  d.  Dick,  IT  Conn.  218.  In  Tyrell  i>.  Rountree,  I  M'Lean,  96,  an  attachment 
levied  on  lands  in  Tennesaee  fixes  a  lien  &om  the  lime  of  the  levy.  Id  Maine  and 
Masucbtuetts,  the  officer  making  an  attachment  of  real  estate  on  mesne  process  mart 
file  an  attested  cop;  of  the  retom  in  the  office  of  the  clerk  for  the  county.  Ami  it  is  M 
be  entered  bj  the  clerk  in  a  book,  in  order  Co  make  it  a  lien.  See  Revised  Statues  of 
Massachusetts.  It  is  nnderstood  that  Che  attaching  creditor  acquires  no  inCet««t  in 
th«  property.  His  right  is  Co  have  it  fhrthcoming  to  satisfy  the  execution.  Tin 
property  remains  in  the  custody  of  the  law.  The  elierifi'  has  a  special  property 
to  protecC  it,  but  the  general  property  is  not  changed.  The  sheriO'  may  deliver  it  to 
a  baUee  to  keep  at  his  own  risk.  Shaw  C.  J.,  in  Grant  ti.  Lyman,  4  Metcal^  476.  So 
in  Perkins  v.  Norrell,  Q  Humph.  151,  iC  was  held,  that  an  attachment  created  a  lien 
on  the  real  estate  of  the  debtor,  bat  did  not  divest  Iiis  UCle.  In  Connecticut,  the 
officer  must  leave  a  copy  of  the  writ,  and  a  description  of  the  land  attached,  ia 
the  town  clerk's  office,  within  seven  days  thei^after,  or  the  lands  will  not  be 
bound  against  oCher  credEtors  and  bonA  fide  porcliasers ;  nor  will  the  lien,  crested 
by  the  altachmenC,  be  preserved,  unless  eiecntion  within  sixty  days  aner  Jodg- 
ment  be  serred  on  the  personal,  and  within  G^ur  months  after  judgment,  on  tb* 
real  estate.  Statutes  of  Connecticnt,  Odd.  In  Vermont,  the  lien  on  real  estate, 
created  by  the  dne  service  and  return  of  the  original  process  of  attachment  oon- 
tinnei   tar  Ave   calendar   months  after  the  rendiCion  of  final   judgment,   and  m 

1  Sss  Loansbury  v.  Fnrdy,  11  Baib.  (H.  T.)  4W. 
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like  chattels,  from  the  deliyery  of  the  execution,  (e)  In  Louis- 
iana, a  judgment  is  a  lien,  not  by  being  docketed,  but  by  being 
registered  with  the  recorder  of  mortgages.  (/)  In  Pennsylvania, 
tlie  judgment  is  a  lien  from  the  signing  of  the  judgment,  on  the 
lands  owned  at  the  time  by  the  debtor ;  (jg)  though  the  lien  ceases, 
by  the  Act  of  4th  April  1797,  which  provision  was  reenacted  in 
1834,  (A)  after  seven  years  on  judgments  inter  vivoSj  unless  revived 
by  scire  facias,  and  judgments  at  the  death  of  a  decedent  bind 
the  estate  for  five  years,  though  not  revived  by  scire  faciof,  and 
they  do  not  bind  after-acquired  lands  until  the  execution  has  issued. 
This  distinction  is  established  by  the  decision  in  Colhaun  v.  Sni- 
deTj  (%)  in  which  the  antiquity  and  authority  of  the  rule  of  the  Eng- 
lish common  law,  that  a  judgment  binds  after-acquired 
lands,  has  been  ably  questioned,  *  though  I  think  not  success-  *  436 
fully  shaken.    In  Virginia,  by  the  Revised  Act  of  1819,  (a) 

longer.  Revued  Statutes  of  Vermont,  1889,  p.  182.  In  North  Carolina,  the  levy  of 
an  attachment  upon  lands,  consummated  bj  a  subsequent  judgment  and  sale  on  execu- 
tion, creates  a  lien  as  against  a  subsequent  judgment  creditor,  though  his  was  the 
prior  judgment  Den  v.  Carson,  4  Dev.  &  Batt.  388.  The  lien  has  relation  back  to 
the  time  of  the  leyy  so  as  to  defeat  a  sale  made  afterwards  by  the  defendant  Den  v, 
Eetchum,  n)id.  414.  This  is  the  general  rule  in  Illinois,  where  the  New  England  law 
on  this  subject  prerails.  If  the  attachment  be  without  personal  service,  the  judgment 
is  in  rem ;  if  with  it,  the  judgment  is  in  personam  also.  Martin  v,  Dryden,  1  Gilm. 
188.  The  New  England  rule  is,  that  perishable  personal  property,  and  live  stock,  ia 
certain  cases,  attached  on  mesne  process  for  debt,  may  be  appraised  and  sold,  and  the 
proceeds  held  to  abide  the  judgment.  To  make  a  valid  attachment  of  land,  the  officer 
need  not  enter  upon  it  or  see  it.  The  return  that  it  is  attached  is  sufficient  But  on 
attachment  of  personal  property  he  must  take  possession  of  the  goods.  Perrin  v. 
Leverett,  13  Mass.  128.  Taylor  v.  Mixter,  11  Pick.  341.  This  proceeding  has  some 
analogy  to  the  laws  of  Spain,  as  formerly  in  force  at  New  Orleans,  by  which,  when  a 
creditor  proves  his  demand,  and  satisfies  the  judge  that  the  debtor  is  wasting  his 
goods,  or  that  there  is  danger  they  may  be  destroyed  or  removed  before  judgment^ 
the  judge  orders  the  property  to  be  sequestered,  unless  the  debtor  gives  surety  to  the 
creditor  to  abide  tlie  judgment  of  the  court    1  Martin,  79.    2  Ibid.  89. 

(e)  Bank  of  the  United  States  v.  Tyler,  4  Peters  U.  S.  866.  Million  v.  Biley, 
1  Dana  (Ken.),  860.  Bevised  Code  of  Mississippi,  1824,  p.  197.  Digest  of  the  Laws 
of  Mississippi,  by  Alden  and  Van  Hoesen,  1839,  p.  420.  This  was  also  the  case  in 
Mississippi,  according  to  the  statutes  referred  to,  but  it  is  now  understood  that  lands 
and  chattels  are,  by  the  statute  of  1824,  bound  by  the  judgment  from  the  time  of  its 
rendition.    4  How.  U.  S.  12. 

(/)  Hanna  v.  His  Creditors,  12  Martin,  82. 

(g)  The  judgment  is  a  lien  upon  the  defendant's  equitable  title,  founded  upon 
articles  of  agreement.    Episcopal  Academy  v.  Frieze,  2  Watts,  16. 

[h]  Purdon's  Dig.  393. 

(i)   6  Binney,  136. 

(a)  1  Bevised  Code,  c.  184,  see.  10. 
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execaiionB  bind  the  real  estate  of  the  defendant  firom  the  time  ibiBj 
ave  levied ;  and  if  ihid  debtor  be  actually  seised,  yet  during  the 
existence  of  Hhe  right  of  the  plaintiff  to  take  out  an  de^ii^  the 
jodgment  is  regarded  as  a  lien,  though  there  b  no  statute  in 
Virginia  expressly  making  judgments  a  lien.  (S)  By  the  Bevised 
Statutes  of  Illinois,  published  in  1888,  a  judgment  is  declared  to 
be  a  lien  on  real  estate  for  the  period  of  seven  years.  In  North 
Carolina,  it  has  been  held,  that  the  lands  were  bound  fraili  tiie 
judgment,  provided  the  creditor  sues  out  an  degU;  but  they  are 
only  bound  by  execution  if  the  creditor  sells  the  land  by  fieri 
faeioi.  (e)    The  judgment  becomes  a  lien  in  the  states  of  Nev 


(6)  Burton  v.  Smith,  18  Ftetm  U.  8.  464. 

(c)  JooM  V.  Edmondt,  2  Kurph.  4S.    Thefl,Ja,  h  now  Ihe  nnlfionn 
kndg,andtfaeflbgiirii«bMidoped,    The  caae  fai  MDrphe j  ii  tbalBen  in  Fidoi  v. 
4  Ver.  (N.  C.)  188.    It  wu  admitted  th«t  at  common  kw,  or  at  least  from  the 
ot  West  2,  a  judgment  wai  a  lien  on  land  so  long  at  an  tUgU  coold  be  raed  ont^  and 
llw  writ  displaced  all  alienations  posterior  to  the  judgment^  and  aU  extents  midsr 
Jmdor  Judgments.    But  hi  Den  v.  Hill,  1  Hajw.  (N.  C.)  7S,  96,  it  waa  deoded,  Itet 
Hw  pordiaser  under  a  junknr  judgment  had  preibrenoe,  if  he  was  the  lirat 
eren  over  tiie  degii  on  the  prior  judgment^    This  seems  to  be  now  ihm 
kw,  and  was  a  consequence  of  the  statute  of  6  Geo.  IL  giving  iSb»fi,Ja, 
It  was  said  again,  hi  1  Dot.  ft  Bat  562,  as  kte  as  1886,  tiiat  the  statute  of  2a  Gharise  U. 
dk.  S;  sec  16,  was  never  in  force  in  North  Carolina,  and  that  executions  were  govcmsd 
hy  the  common  law,  and  boand  property  from  the  teste,  until  the  statute  of  183B 
made  executions  from  a  justice's  court  bind  only  from  the  levy.    This  was  intended  to 
protect  the  intermediate  purchaser,  but  if  the  defendant,  after  the  teste  and  before  tlM 
leT7,  died,  the  goods  were  bound  in  the  hands  of  the  executor  or  administrator,  and 
the  ofllcer  might  go  on  and  levy.     It  is  ftirther  held,  in  that  state  (Dobson  v.  Maiphj, 
1  Dev.  &  Batt.  586),  that  a  purchaser  on  execution  must  show  a  judgment  warranting 
the  execution,  or  no  title  will  pass,  though  it  was  understood  that  under  the  Engiith 
law,  the  purcliaser,  if  a  stranger,  was  not  obliged  to  show  a  judgment,  but  onlj  the 
execution.    I  apprehend  that  in  New  York,  also,  the  purchaser  on  execution  does  not 
acquire  a  valid  title,  if  there  be  no  judgment  to  warrant  it.    Reyised  Statutes,  vol.  ii. 
875.    But  it  has  been  often  decided  tliat  a  bona  fide  purchaser  under  a  decree  or  judg- 
ment, may,  if  the  court  had  jurisdiction,  hold  the  property  so  purchased,  notwith- 
standing a  subsequent  reversal  for  error,  of  the  judgment  or  decree.    Goody  ere  r. 
Ince,  Cro.  J.  246.    Yelv.  179,  S.  C,  and  the  note  thereto  of  Mr.  Metcalf,  the  learned 
editor  of  the  American  edition.    Dater  v.  Troy,  T.  &  R.  R.  Co.  2  Hill,  629.     Robert- 
son C.  J.,  Clary  v.  Marshall,  4  Dana  (Ken.),  98.    Shackleford  r.  Hunt,  4  B.  Mon.  268. 
But  this  would  not  be  the  case  if  tlie  judgment  or  decree  was  not  merely  erroneous 
but  void.    The  distinction  taken  in  Ohio  is,  that  on  a  sale  of  lands  on  execution  to  a 
stranger  to  the  judgment,  the  owner,  on  reversal  of  the  judgment,  must  pursue  the 
fruits  of  the  sale  in  the  hands  of  his  antagonist ;  but  where  the  mortgagee  is  the  puz^ 
chaser  under  a  judicial  decree,  afterwards  reversed,  and  continues  owner  until  such 

1  liarBhall  v.  McLean,  8  Iowa,  868. 
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Jersey,  (^oT)  Delaware,    Maryland,  Indiana,  (e)  Ohio,  (/) 
Missouri,  Tennessee,  (^)  South  Carolina,  *  Georgia,  Ala-    *487 


reveraal,  the  mortgagor  is  entitled  to  redeem  the  land.  Hubbel  t;.  BroadwelU  8  Ohio, 
120.  In  Virginia,  the  lien,  as  in  England,  is  a  consequence  of  a  right  to  sue  out  an 
^degit  There  is  no  statute  which  expressly  makes  a  judgment  a  lien  upon  the  lands-  of 
the  debtor ;  but  during  the  existence  of  a  right  to  sue  out  an  elegitf  tlie  lien  is  univer- 
sally  acknowledged.  It  is  not  suspended  by  suing  out  a  Jiari  facias,  but  it  continues 
pending  the  proceedings  on  such  a  writ,  and  it  has  relation  to  the  first  day  of  the 
term,  in  equity  as  well  as  at  law.  Coutts  v.  Walker,  2  Leigh,  268.  Coleman  v. 
Cocke,  6  Rand.  618.    United  States  v.  Morrison,  4  Peters  U.  S.  124. 

(d)  In  New  Jersey,  the  judgment  operates  as  a  lien  upon  the  real  estate  ftom  the 
time  of  the  actual  entry  of  it  on  the  minutes  or  records  of  the  court.  But  if  there 
be  two  or  more  judgments  against  the  same  defendant,  a  jmiior  judgment  creditor 
will  gain  the  preference,  and  be  entitled  to  be  first  satisfied,  by  causing  an  execu- 
tion upon  it  to  be  first  delivered  to  the  sheriff.  Reeves  v.  Johnson,  7  Halst.  29. 
On  a  sale  on  execution,  the  sheriff  executes  at  once  a  deed  to  the  purchaser.  1  Green 
(N.  J.),  185. 

(e)  Judgments  cease  to  be  liens  on  real  estate,  in  Indiana,  after  ten  years,  unless 
revived  by  scire  facias.    Statutes  of  1825. 

(/)  In  Ohio,  judgments  have  always  been  a  lien  on  real  estate,  and  lands  have 
been  liable  to  be  sold  on  execution,  under  certain  restrictions.  The  purchaser  takes 
the  title  as  held  by  the  debtor,  subject  to  prior  existing  liens.  Riddle  t;.  Bryan, 
5  Ohio,  65.  But  by  statute,  in  1824,  it  was  provided,  that  if  execution  was  not  sued 
out  on  the  judgment,  and  levied  within  a  year,  without  due  excuse,  the  judgment 
should  not  operate  as  a  lien  to  the  prejudice  of  any  other  bond  fide  judgment  creditor. 
McCormick  v.  Alexander,  2  Ohio,  65  (284,  2d  ed).  Eamflt  v.  Winans,  8  Ibid.  185. 
The  same  provision  was  reenacted  in  1881,  and  is  in  force  to  this  time.  As  between 
the  judgment  creditor  and  the  judgment  debtor,  the  lien  is  perpetual.  Norton  v. 
Beaver,  5  Ohio,  178.  The  lien  relates  back  to  the  first  day  of  the  term  in  which  the 
judgment  is  entered.  Urbanna  Bank  v.  Baldwin,  8  Ibid.  65.  But  the  judgment 
does  not  bind  an  equitable  interest  in  the  land.  See  a  learned  note  of  the  reporter, 
Mr.  Wilcox,  in  10  Ohio,  74,  in  which  all  the  distinctions  relative  to  judgment  liens  in 
Ohio  are  fully  stated.  In  Shuee  v.  Ferguson,  8  Ohio,  136,  it  was  decided,  that  to 
take  the  prior  lien  out  of  the  statute,  the  levy  must  have  been  made  within  the  year 
on  the  property  in  question.  See  also  Thompson  v.  Atherton,  6  Ohio,  80.  If  not,  then 
all  the  judgments  stand  on  an  equal  footing,  and  the  first  levy  thereafter  will  have  tlie 
preference.  The  lien  of  a  judgment  in  Ohio  does  not  attach  to  aiter^icquired  lands, 
so  as  to  afiect  the  rights  of  a  bond  fide  purchaser.  Roads  v.  Symmes,  1  Ohio,  818 
(140,  2d  ed).  Stiles  ex  dem.  Miller  v.  Murphy,  4  Ibid.  92.  Judgments  standing  five 
years  without  execution  become  dormant,  and  the  lien  ceases.  The  lien  on  lands 
within  the  county  where  the  judgment  was  rendered,  exists  from  the  first  day  of  the 
term,  and  on  all  other  lands  within  the  state  from  the  levy  on  them.  Statutes  of  Ohio, 
1881. 

(g)  The  lien  of  the  judgment  may  be  lost,  in  Tennessee,  by  the  act  of  the  judgment 
creditor,  so  as  to  let  in  a  younger  judgment  creditor.  The  lien  in  that  state  is  only 
raised  by  construction  of  law ;  and  if  the  plaintiff,  by  contract  with  the  debtor,  delays 
execution  for  six  months,  for  instance,  he  loses  his  lien  as  against  a  junior  creditor. 
Porter  v.  Cocke,  Peck  (Tenn.),  80.  The  lien  operates  from  the  date  of  the  judg- 
ment, if  the  lands  be  sold  within  a  year  thereafter,  and  if  there  be  no  levy  made 
VOL.  IV.  42 
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of  the  term.  So  the  law  oontiniwd  imtfl  the  ttatote  of  29  Chwio  IL,  directed  a  dMr 
to  be  giTen  to  the  judgment  when  signed,  and  the  hen  was  shitted  and  fijced  to  tfaas 
date.  That  statute  would  seem  not  to  hare  been  adopted  in  Tennessee,  aa  ve  hare 
•een  in  a  pfreceding  note  that  it  was  not  in  North  Carolina,  and  execatioia  bind  per- 
ional  property  from  their  teste.  Coflee  r.  Wraj,  8  Terger,  46-L  In  FngiM*J 
judgments  relate  to  the  first  day  of  the  term  as  against  Tolunteera  and  penoos 
taking  with  notice,  though  that  fiction  is  taken  awaj  by  statute  as  lo  bomm  fiit 
purehasen. 

(a)  In  South  Carolina,  a  decree  in  eqnitj  for  the  parment  of  money  coostitntes  % 
lien  on  land  similar  to  that  of  a  judgment  at  law ;  and  under  a  statute  in  17^  the 
real  and  personal  estate  of  the  defendant  under  such  a  decree  is  liable  to  be  sold  on 
execution  by  a  writ  in  the  nature  of  a  ^.  /i.  Blake  r.  Heyward,  1  Bailey  (Eq.),  20^ 
In  fleorgia,  the  judgment  creates  a  lien  on  all  the  property  of  the  debtor,  and  it  ii 
oonstructiTe  notice  to  all  the  world,  and  it  is  indefinite  in  duration  until  satisfied,  or 
lost,  or  displaced  by  the  act  of  the  party.  Forsyth  v.  Marbury,  R.  M.  Chariton,  824, 
VM,  827. 

(6 1  2  P.  Wms.  491. 

(c)  Johnson  J.,  in  Conard  v.  Atlantic  Ins.  Company,  1  Peters  XT.  S.  458,  S.  P. 
Tbe  principle  ujion  which  the  Court  of  Chancery  interferes  to  enforce  a  lien,  in  respect 


*  If  a  credit«rr  levy  his  execution  upon  land  to  which  the  debtor,  at  the  time  of  the  levy,  had 
DO  title,  the  cTfAiUtr  acquires  no  rights  in  the  land,  although  the  debtor,  after  the  levy,  shonld 
obtain  a  title  to  it.  Freeman  v.  Thayer,  83  Maine,  76.  Home&ley  r.  Uogue,  4  Jones  Law 
(M.  C),  481. 
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lu  New  York,  the  interest  of  a  person  holding  a  contract  for 
the  purchase  of  land,  is  not  bound  by  a  judgment  or  decree,  and  is 
not  to  be  sold  on  execution.^  The  remedy  by  the  creditor  against 
such  an  equitable  interest  residing  in  his  debtor,  is  by  a  bill  in 


to  real  estate,  is  that  there  is  a  judgment  creating  a  lien  on  the  estate  recognized  in 
equity ;  and  in  respect  to  personal  estate,  that  there  were  a  previous  judgment  and 
execution  satisfied.  BrinkerhoflT  v.  Brown,  4  Johns.  Ch.  677.  Perry  v.  Nixon,  1  Hill 
(8.  C.)  £q.  836.  M'Nairy  v,  Eastland,  10  Yerger,  810.  A  judgment  is  binding  upon 
trust  and  equitable  estates,  as  well  as  on  legal  estates,  and  the  lien  may  be  asserted 
in  chancery,  except  as  against  bond  fide  purchasers  without  notice.  8  Preston  on 
Abstracts,  826.  Sugden  on  Vendors,  c.  12.  Chapron  v.  Cassaday,  8  Humph.  (Tenn.) 
661.  The  judgments  in  the  federal  courts,  within  the  district  of  New  York,  are  liens 
upon  real  property,  in  the  like  manner  as  judgments  of  the  state  courts,  and  to  the 
extent  of  the  local  jurisdiction  of  the  court  See  supra,  vol.  i.  248,  note.  Ibid.  842, 
note.^  The  lien  exists  in  Pennsylvania  district  (1  Peters  C.  C.  195),  and  in  Maryland 
(5  Peters  U.  S.  858),  and  probably  in  other  states,  to  the  extent  of  state  judgments. 
By  the  New  York  Revised  Statutes,  vol.  ii.  557,  sees.  88-46,  judgments  in  the  federal 
courts  within  the  state  are  to  be  transcribed  and  docketed  by  the  clerks  of  the 
Supreme  Court  of  the  state,  in  books  to  be  provided  for  the  purpose,  for  the  public 
inspection  and  security.  In  Pennsylvania,  a  judicial  sale  divests  ail  liens,  definite  and 
certdn  in  tiieir  amount,  whether  general  or  specific,  except  in  peculiar  cases,  and  with 
the  exception  of  prior  mortgages ;  and  the  proceeds  are  to  be  fiurly  and  fiuthfully 
applied  to  the  discharge  of  liens,  according  to  priority.  By  the  sale,  the  money  is 
substituted  for  the  land.  This  is  also  the  case  in  Delaware ;  a  sherifiT's  sale  discharges 
all  prior  judgment  liens,  and  the  proceeds  are  applied  to  judgments  in  the  order  of 
tlieir  preference.  Farmers'  Bank  v.  Wallace,  8  Harr.  870.  Finney  v.  Pennsylvania, 
1  Penn.  240.  M'Grew  v.  M'Lanahan,  Ibid.  44.  M'Lanahan  v.  Wyant,  Ibid.  96. 
Ibid.  118.  Milliken  r.  Kendig,  2  Ibid.  477.  Willard  v.  Norris,  2  Rawle,  56.  Miller 
V.  Musselman,  6  Wharton,  857.  Bantleton  v.  Smith,  2  Binney,  146.  Reed  v.  Reed, 
1  Watts  &  Serg.  285.  Custer  v,  Detterer,  8  Ibid.  28.  Presbyterian  Corporation  v, 
Wallace,  3  Rawle,  109.  In  this  last  case,  the  rule  in  Pennsylvania  is  applied,  as  well 
to  a  prior  incumbrance  by  mortgage  as  to  a  prior  incumbrance  by  judgment.  See 
also  Leib  v.  Bean,  1  Ash.  207,  and  Mode's  Appeal,  6  Watts  &  Serg.  2d0.  The  judicial 
sale  discharged  the  lien  of  a  prior  mortgage  for  the  payment  of  money,  and  turned  a 
mortgage  round  on  the  fimd  in  the  sheriff's  hands,  though  the  purchaser  mightagree, 
even  by  parol,  to  buy  the  land  subject  to  the  mortgage,  and  equity  would  hold  him  to 
his  bargain.  But  by  the  Act  of  6th  April,  1830,  the  lien  of  prior  mortgages  was 
restored,  and  not  to  be  destroyed  or  affected  by  any  judicial  sale.  Purdon's  Dig.  886. 
Arrears  of  rent  recoverable  by  distress  are  not  payable  out  of  the  proceeds  of  a 
sherifi''s  sale  for  a  mortgage  debt.    Sands  v.  Smith,  8  Watts  &  Serg.  1. 


2  Cropsey  v.  Crandall,  2  Blatch.  C  C.  84L 

>  In  Pennsylvania,  it  is  held,  that  when  the  interest  of  a  person  in  possession  of  land,  as 
yendee  under  an  agreement  for  the  purchase  thereof,  is  sold  under  a  judgment  against  him, 
the  purchas«;r  at  the  judgment  sale  takes  the  vendee's  equitable  title,  subject  to  the  payment 
of  such  part  of  the  purchase-money  as  remains  unpaid.  Vierfaeller's  Appeal,  24  Penn.  St. 
105.    See,  also,  Patterson's  EsUte,  25  Ibid.  71. 
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chancery ;  aad  the  interest  may  be  sold  under  a  decree  for  tliat 
purpose,  or  transferred  to  the  creditor  in  euch  maniter  aiid  upon 
Buch  terms  as  to  the  court  shall  eeem  just,  and  most  coududfe 
to  the  interest  of  the  parties.  (iQ  So  the  creditor  nho  boldt 
a  debt  secured  by  mortgage,  cannot  sell  the  equity  of  redemptioa 
on  judgment  and  execution  at  law.  Hia  remedy  is  upon  tiia 
mortgage  in  chancery.  («)  *  But  where  lands  are  held  by  A.  for 
the  use  of  B.  as  a  resulting  trust,  tliey  may  be  sold  on  executicot 
St  law  against  B.*  This  was  by  the  statute  of  29  Charles  II.  c.  3^ 
ftnd  the  practice  doubtlesB  prevails  throughout  this  country,  (/) 
In  North  Carolina,  the  equity  of  redemption  in  lands  and  tens- 
ments  is  made  by  statute,  liable  to  be  sold  by  execution  at  law.* 


(d)  New  York  Reiiied  Slatulei,  toI.  i,  744,  »ece.  4,  6.  6.  Groareaor  b.  AHm, 
8  Paige,  77.  It  bail  heretofore  been  held  (Jackson  r.  Scotl,  18  Johns.  94 ;  jHcIisan  >. 
Parker,  9  Cowen,  T3).  that  n  person  in  pcaseaiioa,  under  a  coDtract  for  the  punjiate  of 
land,  had  a  real  estate,  bound  by  Judgment  and  tiab]o  to  be  sold  on  cxevuilon.  It 
iraa  an  equitable  interest,  coupled  with  possession.  But  the  ironls  of  the  statute  aia 
broad  enongh  to  reach  that  case ;  and  it  could  not  probably  be  witlidrawn  finM  Ike 
■iKtule,  and  those  fiimier  decisions  restored,  unlees  the  pocsession  rested  i^^MMIi 
■peciflc  agreement  (br  a  limited  time,  giving  lo  tlic  possession  the  intereat  aam/^ 
actcT  of  a  chattel  real.  As  to  sales  on  execution  of  eqaitits  uf  redemplinn,  atvai^^ 
p.  leo.  In  the  Slntc  of  .Maitie,  liy  Blatute  of  1820,  ch.  431.  ll.c  intun-i  „f  n  rlelnur  m 
■  contract  for  the  purchase  of  land,  ii  liable  to  attachment  at  the  instance  of  ncredhir. 
PreTious  to  the  New  York  Revised  Statutes,  the  equitable  interest  of  a  jodgmut 
debtor  in  lands  was,  in  sfuity,  sabject  to  the  lien  of  the  judgment  at  law,  except  u  to 
iondjide  purchasers  without  notice.  In  England,  by  the  statute  of  1  and  2  VkL 
di.  110,  sees.  11,  13,  a  docketed  judgment  is  made  a  charge  upon  the  equitable  *• 
well  ai  upon  the  legal  interest  of  the  judgment  debtor  in  lauds ;  except  as  lo  par- 
chaaera  for  valuable  conaideradon  without  notice. 

(<)  New  York  Revised  Statutes,  vol.  ii.  g68,  sec.  31. 

if)  Foote  V,  Colvin,  8  Johns.  222.  Guthrie  v.  Gardner,  19  Wendell,  414.  TIm 
lion  of  a  judgment  does  not  attach  in  equity  upon  the  mere  legal  title,  but  upon  the 
resulting  trust  which  is  subject  to  execution  at  law.  EUs  a.  Toualey,  1  Faige,  SSOl 
Thomas  t>.  Walker,  6  Humph.  98. 


*  Where  ihere  is  a  jadfnnest  lisn  npon  Isnds,  Bud,  duriug  Utigation  to  enforce  such  ba 
upon  the  Isndi  Sfjninst  an  incumbrsnce,  a  recpiver  of  the  rents  snd  profits  it  sppoinled,  tbt 
reals  and  proHts  are,  in  equity,  snbject  to  the  judgment  lien  equally  with  the  lands.  Uniud 
States  r.  Butler,  2  Ulstch.  C.  C.  201. 

*  But  where  s  trust  Is  divided  by  giving  a  particular  estate  to  A.,  with  remainder  to  B.,lk> 
trust  estate  of  A.  i:annot  be  told  by  execution,  nnder  act  of  1S13.  Williams  t.  Cofiiial,iJoMt 
Uw  (N.  C),  208.  In  New  York,  as  eipUined  in  the  note  [ratlt,  p.  809),  a  tnu*  doea  not  ™* 
to  the  person  paying  (he  eoasidciallDn-mone}',  where  Che  deed  is  taken  toaoother.  BntaliMt 
in  *ncb  casas  results  in  favor  of  creditors,  to  be  enforced  in  equity  only. 

*  Tbompson  i<.  Parker,  3  Jones  Eq.  (N.  C.)  4T6. 
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estate,  (c)  It  is  further  provided,  that  whenever  any  real  estate 
subject  to  a  mortgage  executed  by  the  ancestor  or  testator,  shall 
descend  to  the  heirs,  or  pass  to  a  devisee,  the  mortgage  shall  be 
satisfied  out  of  such  estate,  without  resorting  to  the  executor  or 
administrator,  unless  there  be  an  express  direction  in  the  will 
to  the  contrary,  (c?)  * 

The  general  rule  of  the  English  and  American  law  is,  that  the 
personal  estate  is  the  primary  fund  for  the  discharge  of  the  debts, 
and  is  to  be  first  applied  and  exhausted,  even  to  the  payment  of 
debts  with  which  the  real  estate  is  charged  by  mortgage;  for 
the  mortgage  is  understood  to  be  merely  a  collateral  secu- 
rity *  for  the  personal  obligation,  (a)    The  order  of  mar-    *  421 


(c)  New  York  Revised  Statutes,  yoI.  ii.  452,  sees.  82,  88,  84,  86.  The  judgment 
against  an  heir  or  devisee  is  a  bar  to  suit  against  the  executor  or  administrator  for 
the  same  debt  or  demand,  unless  an  execution  against  the  heir  or  devisee  be  returned 
unsatisfied,  or  there  be  no  sufficient  lands  descended  or  devised.  And  if  there  be  a 
judgment  against  the  heir  or  devisee  for  a  debt  or  legacy  expressly  chiEurged  on  the 
estate  descended  or  devised,  it  is  an  absolute  bar  to  any  subsequent  suit  against  the 
executor  or  administrator,  for  the  same  debt  or  legacy.  New  York  Revised  Statutes, 
vol.  ii.  114,  sees.  7,  8.  In  Pierce  v,  Alsop,  decided  by  the  V.  Ch.  of  the  8d  Circuit, 
Jan.  1B46,  it  was  ac^udged,  that  the  equitable  right  of  the  creditor  of  the  ancestor  to 
enforce  his  claim  against  lands  descended  to  the  heir,  must  be  in  strict  conformity 
to  the  provisions  of  the  Revised  Statutes.  New  York  Legal  Observer,  January, 
1846,  8  Barb.  Ch.  184. 

{d)  New  York  Revised  Statutes,  vol.  i.  749,  sec.  4.    In  England,  by  the  statute  of 

8  and  4  William  IV.  c.  105,  freehold  estates,  not  charged  by  will,  are  now  made 
assets  in  equity  for  the  payment  of  simple  contract  and  specialty  debts ;  and  the  heir 
or  devisee  is  made  liable  as  in  the  case  of  specialty  debts ;  but  the  creditors  by  specialty 
are  to  have  priority. 

(a)  Harg.  &  Butler's  Co.  Litt.  208,  b,  note  106.  Howell  v.  Price,  1  P.  Wms.  291, 
and  the  learned  note  of  Mr.  Cox.    King  v.  King,  8  Ibid.  858.    8  Johns.  Ch.  857. 

9  Serg.  &  Rawle,  78.  Gamett  v.  Macon,  6  Call,  808.  Massachusetts  Revised 
Statutes,  1886,  part  i,  tit.  8,  c.  62,  sec.  16.  The  mere  charge  by  will  of  a  secondary 
fimd  with  the  payment  of  debts,  does  not  exempt  the  primary  f\md,  unless  it  plainly 
appears  to  have  been  the  testator's  intention  to  exonerate  it  for  the  benefit  of  some 
legatee.  Lowndes  on  Legacies,  829.  Even  if  the  testator's  intent  to  exonerate  the 
residuary  fund  for  the  benefit  of  a  legatee  be  manifest,  yet,  by  the  lapse  of  a  resid- 
uary bequest,  or  when  it  cannot  take  effect  from  any  other  cause,  the  residuary  fund 
is  restored  to  its  primary  liability  for  the  payment  of  debts.  Waring  v.  Ward, 
5  Vesey,  670.  Noel  v.  Lord  Henley,  7  Price,  241.  Hawley  r.  James,  6  Paige, 
818.  But  if  the  personal  fund  has  passed  into  other  hands  than  the  personal 
representatives,  the  creditor  may  not  be  bound  to  pursue  it  further  in  difficult  cases, 
or  wait  the  result  of  controversies,  and  the  Court  of  Chancery  will  proceed  to  de- 


s  Johnson  v.  Corbett,  11  Paige,  266. 


i 


CP  BIAL  PBOFIBIT.  [PlB  IL 

dudfing  assets  in  equity  towards  the  payment  of  debts,  is  to  9p^t 
1.  The  general  personal  estate:  2.  Estates  specially  derised  ftr 
Hie  payment  of  debts:  8.  Estates  descmded:  4.  Estates  devised, 
Aough  generally  diaiged  with  the  payment  of  debts.  It  recfiiira 
express  words,  or  the  manifest  intent  of  a  testator,  to  disiorb  this 
order.  (^)^  On  the  other  hand,  there  is  a  material  distiwttina 
between  debts  originally  contracted  by  the  testator  or  inteststB, 
and  those  contracted  by  another ;  and,  therefore,  if  a  person  piD- 
cfaases  an  estate  subject  to  a  mortgage,  and  dies,  hUpermmal  uiaUf 
as  between  him  and  his  personal  representatives,  shall  not  be 
applied  to  the  exoneration  of  the  land,  unless  there  be  strong  and 
decided  proof,  that  in  takii:^  the  incumbered  estate,  he  meant  to 
take  upon  himself  the  mortgage  debt  as  a  personal  debt  of  his 
own.(<;)  The  provision  mentioned  in  the  preceding  page  from 
tiie  New  York  Bevised  Statutes,  was  an  alteration  of  the  antece- 
dent rule,  and  makes  a  mortgage  debt  fidl  primarily  upon  the 
real  estate,  (d) 


ens  diraellf  agaiiift  the  land.     Cofbet  9.  Johmoo,  1  Biock.  77.     MiodoGk  % 
Hnter,  UM.  186. 

(6)  Stephenson  v,  Heathcote,  1  Eden,  88.  Lord  Inchiqain  v,  French^  1  Cox,  1. 
V^ebb  V.  JoneB,  Ibid.  245.  Bootle  v.  Biundell,  1  Meriv.  198.  Barnewell  v.  Lord 
Cawdor,  8  Madd.  453.  Watson  v.  Brickwood,  9  Vescj,  447.  Liringston  v.  Newkirk, 
8  Johns.  Ch.  812.  Liyingston  v.  LivingBton,  Ibid.  148.  Stroud  v.  Bamett,  8  Daiu 
(Ken.),  894.  Ram  on  Assets,  c.  80,  p.  247,  Philad.  edit.  Warley  v.  Wariey,  BaUej 
£q.  897.  New  York  Revised  Statutes,  vol.  ii.  452,  sees.  88,  455,  sec  66.  SchenDer 
liom  V,  Barhydt,  9  Paige,  29,  49.  Chase  v.  Lockerman,  11  Gill  &  Johns.  185.  The 
bequest  of  personal  estate  docs  not  exempt  it  from  its  Uabilitj  to  exonerate  the  resi 
estate,  unless  a  clear  intention  to  that  effect  appears  on  the  fiu»  of  the  wiH 
12  Price,  824. 

(c)  Cumberland  v.  Codrington,  8  Johns.  Ch.  229. 

(d)  It  is  not  easy  to  perceive  the  necessity  or  policy  of  thus  interfering  with,  sod 
rerersing  the  rule  of  equity  as  to  mortgage  debts,  which  had  been  known  and  settled 
Ibr  ages ;  and  especially  as  the  Revised  Statutes,  as  to  all  oUier  debts,  retain  and 
enforce  the  rule  that  the  personal  estate  is  the  primary  fhnd.  The  symmetry  of  tbe 
law,  on  this  point,  is  thus  destroyed ;  and  a  reason  suggested  by  the  revisers,  in  their 


1  A  direction  that  debts  be  paid  by  the  executor,  charges  them  upon  the  fund  which  gon 
to  him,  t.  e.  the  personalty  in  exoneration  of  the  real  estate.  Cook  v.  Dawson,  29  Bear.  123. 
And  see  Ion  v.  Ashton,  28  Beav.  879.  Hartland  v,  Mnrrell,  27  Beav.  204.  Where  then  is  t 
genefal  charge  of  debts  on  real  estate,  the  executor  has  a  power  to  sell  it  for  that  porpoee.  tl 
Beav.  128.  A  testator  may,  by  express  direction,  or  by  any  sufficient  expression  of  his  istes- 
tion,  charge  his  personal  estate  with  the  removal  of  an  incumbrance  upon  real  estate.  Tbompsos 
«.  Thompson,  4  Ohio  St.  888. 
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I  assume  that  the  rule  prevails  generally  in  the  United  Statei, 
that  the  lands  descended  to  the  heirs  are  liable  to  the  debts 
of  the  ancestor  equally,  in  all  cases,  with  the  *  personal  *422 
estate,  (a)  In  Massachusetts,  the  personal  estate  is  first  to 
be  applied,  and  the  land  resorted  to  upon  a  deficiency  of  personal 
assets,  (b)  This  is  probably  the  case  in  other  states,  in  which  the 
real  and  personal  estate  is  placed  as  assets  under  the  control  of 
the  personal  representatives.  In  Pennsylvania,  the  lands  are 
treated  as  personal  assets ;  and  the  creditor  who  sues  the  executor, 
may  sell  the  land  in  the  hands  of  the  heirs,  without  making  them 
parties.  This  is  complained  of  by  high  authority  in  that  state,  as 
contrary  to  the  plainest*  principles  of  justice.  (<?)  In  New  Hamp- 
shire, the  heir  is  not  liable  on  the  covenant  of  his  ancestor,  while 
a  remedy  remains  against  the  personal  representatives,  inasmuc|i 
as  all  the  estate,  real  and  personal,  of  the  ancestor,  in  the  hands 
of  the  executor  or  administrator,  is  liable  for  his  debts,  ((f) 

report  of  the  bill,  was,  that  the  ezistang  "role  of  law  was  anknown  to  the  generalit/ 
of  our  citizens." 

If  there  arises  a  question  under  the  law  of  different  countries,  as  to  particular  debts, 
whether  they  are  properly  payable  out  of  the  personal  estate,  or  are  chargeable  iq;>on 
the  real  estate  of  the  deceased,  the.rule  is,  that  the  law  ofthe  domicile  of  the  deceased 
will  goTcm  in  cases  of  intestacy ;  and,  in  cases  of  testacy,  the  intention  of  the  testa- 
tor.   Anon.  9  Mod.  66.    Story  on  the  Conflict  of  Laws,  §  628. 

(a)  It  has  been  stated,  that  the  conunon-law  rules  prevails  still  in  Virginia,  and 
perhaps  in  Kentucky ;  but  every  where  else  in  the  United  States  the  equitable  rule 
seems  to  hare  been  adopted,  that,  on  fiulure  of  personal  assets,  the  real  estate  in  the 
hands  of  heirs  and  devisees  is  liable  for  debts  as  extensively  as  the  personal.  The 
common-law  rule  has  been  altered  by  statute.  Griffith's  Register,  passim.  Mass. 
Revised  Statutes,  1836.  In  Massachusetts,  to  sustain  a  suit  against  the  heir,  it  must 
appear  that  administration  had  been  taken  out  on  the  estate  of  the  deceased,  and 
that  the  demand  was  not  due,  and  no  cause  of  action  accrued  until  the  term  of  four 
years  had  expired  from  the  grant  of  administration,  and  that  the  suit  was  brought 
within  one  year  after  the  cause  of  action  accrued.  Stat  1788,  ch.  66.  Reviaed 
Statutes,  448,  sec.  14.  Hall  v.  Bumstead,  20  Pick.  2.  In  New  York,  no  suit  lies 
against  heirs  or  devisees  of  any  real  estate,  to  charge  them  with  a  debt  of  the  testator 
or  intestate,  within  three  years  from  the  time  of  granting  letters  testamentary  or  of 
administration  upon  the  estate.    New  York  Revised  Statutes,  vol.  ii.  109,  sec.  68. 

(6)  8  Mass.  527,  586.    4  Ibid.  858.    Mass.  Revised  Statutes,  1886. 

(c)  Gibson  J.,  18  Serg.  &  Rawle,  14.  By  the  statute  of  Pennsylvania  of  4th  April, 
1797,  debts  of  the  ancestor  not  secured  by  mortgage,  judgment,  recognizance,  or  other 
record,  do  not  remain  a  lien  on  lands  longer  than  seven  years  after  the  debtor's  death, 
unless  a  suit  be  brought  within  seven  years,  or  the  statement  of  the  debt  filed  in  tlie 
prothonotary's  office.  Judgment  on  a  suit  brought  afterwards  cannot  affect  the  lands 
in  the  hands  of  the  heir,  or  of  the  person  under  him.  Kerx>er  v.  Hoch,  1  Watts,  9. 
Quigley  v.  Beatty,  4  Watts,  13. 

{d)  Hutchinson  v.  Stiles,  8  N.  Hamp.  404.     So,  in  Tennessee,  the  lands  in  the 
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lunidi  of  ttie  heir  omnot  be  fold  od  a  Jodgmeiit  agiinet  tiie  aaoeetior,  mitO  Hie  pth 
■ooil  etttte  Is  ezhetuted.  Bojd  v.  Armttraiig,  1  Terger,  40l  The  IfaaeedieMMi 
Beriied  Statatee  of  1886,  pert  2,  tit.  8,  c.  62,  make  ample  firoTiaion  «»•  the  manlMi- 
Ung  of  anets  aa  agiinet  hein,  derisees,  and  legateei,  when  a  part  of  the  real  eiMeli 
wanting  Ibr  the  payment  of  debts,  or  when  one  or  more  of  tiie  penona  who  oaghtu 
oontiibate  become  insolTent  It  la  the  application  by  statate  of  the  principlee  of  < 
of  equity  in  mayiiMiHiig  assets  and  enforcing  contribotions  In  the  caeee  of 
descended  or  deyised,  or  wlien  one  of  tiie  parties  bonnd  to  oontribnte  »**>ft>»"MM  in. 
•olTent  Hays  v.  Jai^son,  6  Mass.  149.  Lirlngston  v.  liTfaigaton,  8  Johns.  Ch. 
148.  liTfaigston  v.  Newklifc,  Ibid.  812.  In  respect  to  the  dlstrlhiidosi  of 
equity  tir  the  payment  of  debts,  It  Is  to  be  obsenred  that  a  creditor  may  go  imo 
oety  against  executors  and  administrators  for  the  discoTciy  and  diatribatioii  of  i 
and  after  the  osnal  decree  to  aeommi  in  a  suit  by  one  or  more  creditoira,  tlie  decree  Is  ftr 
HbB  benefit  of  all  the  creditors,  and  is  In  tiie  nature  of  a  judgment  ibr  alL  Tbcy  aa 
aflentMed,and  should  haTe  notice  to  come  In  and  proTo  their  debta  before  the  maaio; 
mi  iSbej  wUl  be  paid  ratably  without  preforencea,  after  the  judgmentKiredllon  are 
aatlBfled,  and  crediton  auing  at  law  wiU  in  the  mean  time  be  stayed  hj  lijiiiiccion,  and 
*iiot  allowed  to  disturb  tiie  ratable  and  equal  distribution  of  the  aeeets  in  chaaoeiy. 
Kofxiee  v.  Bank  of  Eo^^and,  Caaea  temp.  Talbot,  218.  4  Bro.  P.  CL  287.  Fazloa 
V.  Doofl^  8  Yeaey,  620.  Garice  v.  Earl  of  Ormonde,  Jaooba,  106.  Thompam. 
Brown,  4  Johna.  Ch.  619.  So,  alao,  a  suit  against  tiie  heir  and  decree  ior  a  ssis 
enures  for  the  benefit  of  all  the  creditors  against  the  heir,  and  dimwa  the  entire  dh- 
Iribution  of  tiie  assets  of  the  heir  Into  dumcery.  ICarthi  r.  Ifartin,  1  Veaey  Sen.  8IL 
The  aame  rule  i^^idles  In  the  case  of  a  derise  to  trustees  to  pay  debta,  or  to  a  dbaffs 
on  land  for  the  payment  of  debts.  The  estate  becomes  a  trust  estate  fiir  the  pniposik 
and  as  the  assets  are  placed  under  the  jurisdiction  of  chancery,  to  be  diatribmed  si 
equitable  aaaets,  suits  at  law  by  creditors  for  the  purpose  of  gaining  a  preference,  wiB 
be  enjoined.  Benson  v.  Leroy,  4  Johns.  Ch.  651.  Helm  v.  Darby,  8  Dana  (Ken.), 
186.  Stroud  v.  Barnett,  Ibid.  891.  Executors  pay  in  their  own  wrong  after  decree 
for  administration.    Mitchelson  v.  Piper,  8  Sim.  64.^ 


1  Appropriation  of  Debtor^ t  Payments.  —  The  roles  on  this  subject  are  thna  mentioned  hj 
Chancellor  Walworth,  in  Stone  v.  Seymour,  16  Wendell,  23 : 

Ist.  If  two  debts  are  due  at  the  time  of  a  partial  payment,  the  debtor  may  apply  the  pay- 
ment as  he  pleases,  subject  to  the  restriction,  that  the  creditor  is  not  obliged  to  receire  p&jrtuJ 
payment. 

2d.  Where  the  debtor  does  not  make  the  application  at  the  time  of  payment,  the  cnnlittr 
may,  at  the  time  he  receives  the  money,  make  the  application. 

8d.  If  one  part  of  the  debt  consists  of  interest,  and  another  of  principal,  the  payment  I*  ML 
applied  to  the  interest  due,  and  the  residue  to  the  principal. 

4th.  If  no  application  is  made  by  the  debtor,  and  there  are  two  debts,  of  which  one  only  ii 
due,  the  payment  is  not  to  be  applied  to  the  debt  which  is  not  due. 

In  cases  not  coming  within  these  four  rules,  the  chancellor  admits  there  are  numerous  ci>o- 
flicting  decisions,  as  to  the  time  within  which  the  creditor  must  make  the  i4>pIication,  and  u 
to  his  right  to  make  any.    See  Cremer  v.  Higginson,  1  Mason,  323,  388. 

In  some  cases  it  is  held,  that  the  creditor  may  make  the  application  at  any  time  before  the 
matter  comes  to  the  consideration  of  a  jury.  Philpott  v.  Jones,  4  Nev.  &  Man.  16.  Wilkin- 
son 0.  Sterne,  0  Mod.  427.  Mayor  of  Alexandria  r.  Patten,  4  Cranch,  320.  See  contra^  Taiti^ 
States  V.  Kirkpatrick,  0  Wheaton,  787 ;  Simson  r.  Ingham,  2  Bam.  &  Cress.  65 ;  Hill  r.  SooUi- 
erland,  1  Wash.  128. 

Again,  as  to  the  right  of  the  creditor  to  make  the  application,  in  Gass  r.  Stinson,  8  Sma- 
ller, 98,  Mr.  Justice  Stoiy  was  strongly  inclined  to  adopt  the  doctrine  of  the  Roman  law,  and 
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confine  the  right  to  cases,  when  it  was  indifferent  to  the  debtor  to  which  of  his  debt?  the  pay- 
ment waii  applied.  See,  also,  Pattison  v.  Hull,  0  Ck>wen,  747,  773.  This  would  be,  in  effect, 
taking  from  the  creditor  the  right  of  application,  where  no  express  application,  at  the  time  of 
payment,  was  made. '  The  Supreme  Court  of  Pennsylvania,  on  the  other  hand,  in  Logan  «• 
Mason,  6  Watts  &  Serg.  1,  held,  that  the  propriety  of  an  application,  instantly  made  by  a 
creditor  (where  none  had  been  made  by  the  debtor),  could  not  be  questioned ;  and  Gibson  C  J., 
in  a  s^ng  opinion,  denies  the  authority  of  this  provision  of  the  civil  law.  Such  seems  to  be 
the  decision  in  England.  Mills  r.  Fowkes,  and  cases  wpra.  See,  also,  Upham  v.  Le&vour,  11 
Metcalf,  174;  Allen  v.  Culver,  8  Denio,  284;  and  such,  also,  is  Chancellor  Walworth's  opinion 
in  Stone  v.  Seymour,  tv^cu  And  such  is  the  rule  in  Connecticut.  Sherwood  o.  Haight,  26 
Conn.  482.  And  in  Mississippi,  also.  Crisler  o.  McCoy,  88  Miss.  (4  George)  445.  And  in 
Arkansas.    Armistead  v.  Brooke,  18  Ark.  621. 

In  an  accoiuU  current  between  parties,  the  law,  in  the  absence  of  any  specific  arrangement, 
applies  the  first  item  on  the  credit  side  to  the  first  item  on  the  debit  side,  and  so  on.  Clay- 
ton's case,  1  Meriv.  672.  Bodenham  v,  Pnrchas,  2  B.  &  Aid.  46.  Cushing  v.  Wyman,  44 
Maine,  121. 

Where  neither  party  makes  the  application,  the  law  appropriates  the  payment  according  to 
the  justice  of  the  case.  Allen  r.  Culver,  tnpra.  See,  on  the  subject  generally,  Goddard  iv 
Hodges,  8  Tyrwh.  218;  James  v.  Child,  2  Id.  786;  Ribbans  «.  Crickett,  1  Bos.  &  Pull.  264^ 
Wright  0.  Lamg,  8  Bam.  &  Cress.  166;  Marryatts  v.  White,  2  Stark.  101;  Plomer  «.  Long,  1 
Stark.  168;  Jencks  r.  Alexander,  11  Paige,  620;  United  States  v.  Bradbuiy,  Daveis,  146;  Ban- 
gor B.  Corporation  «.  Whiting,  29  Maine,  128;  Miller  v.  Leflore,  82  Miss.  (8  Geoige)  684. 

Payment  made  by  a  debtor  to  a  creditor  to  whom  he  owes  several  distinct  debts,  without 
any  direction  as  to  its  application,  and  immediately  applied  by  the  creditor  to  a  debt  barred  by 
the  statute  of  limitations,  will  not  take  the  remainder  of  that  debt  out  of  the  statute  of  limita- 
tions. Pond  V.  Williams,  1  Gray,  680.  But  see  Ayer  v.  Hawkins,  10  Vermont,  26.  Another 
rule  is  to  apply  the  payment  in  the  way  most  beneficial  to  the  creditor;  thus,  where  there 
are  several  debts,  to  the  one  least  secured,  unless  such  course  is  to  the  prejudice  of  a  surety. 
Upon  the  general  subject  of  appropriating  payments,  see  further,  Pierce  v.  Sweet,  88  Penn. 
St  161;  Patty  V.  Milne,  22  Wendell,  668;  Truscottv.  King,  6  N.  Y.  147;  Van  Rensselaer 
V,  Roberts,  6  Denio,  470;  Allen  r.  Culser,  8  Id.  284;  Hunter  o.  Osterhaut,  11  Barb.  (N.  Y.)  88; 
Seymour  v.  Marvin,  11  Barb.  (N.  Y.)  80. 
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OP  TTTLB   BT   ESCHEAT,   BY    POBPEITURE,    AND   BY    EXKCCTIOM. 

Title  to  land  is  usually  distributed  under  the  heads  of  d^etui 
and  purcha»e,  the  one  title  being  acquired  bj  operation  of  law,  and 
the  other  by  tlio  act  of  agreement  of  the  party,  (a)  But  Lilies  by 
escheat  and  forfeiture  are  also  acquired  by  the  mere  act  of  Law ; 
aud  Mr.  Hargrave  thinks  that  the  proper  general  division  of  tide 
to  estates,  wotild  have  been  hypv-rehate  and  by  act  of  law,  the  latter 
including  equally  descent,  escheat,  and  forfeiture.  Our  American 
authors  (ii)  have  added  an  additional  title,  and  one  unknown  in  the 
English  common  law,  and  which  they  treat  separatelj.  It  is  tiiU 
by  execution ;  and  I  shall  take  notico  of  it  in  regular  order. 

1.   (^  title  hy  etcheat. 

This  title,  in  the  English  law,  was  one  of  the  fruits  and  cods^ 
quences  of  feudal  tenure.  When  the  blood  of  the  last  person  seised 
became  extinct,  and  the  title  of  the  tenant  in  fee  failed,  from  want 
of  heirs,  or  by  some  other  means,  the  land  resulted  back,  or  reverted 
to  the  original  grantor,  or  lord  of  the  fee,  from  whom  it  proceeded, 
or  to  his  descendants  or  successors.  All  escheats,  under  the  Eng- 
lish law,  are  declared  to  be  strictly  feudal,  and  to  import 
•424  "the  extinction  of  tenure,  (a)  The  opinions  given  in  the 
groat  case  of  Burgeta  v.  Wheate,  (by  concur  in  tliis  view  of 
the  doctrine  of  escheat ;  and  in  that  case  it  was  held  to  be  the  niie, 
that  if  lands  were  held  in  trust,  and  the  cestui  que  trust  died  wid^ 
out  heirs,  the  lands  did  not  escheat  to  the  crown,  but  the  trustee, 


(a)  LitL  KC.  12.    Co.  Litt.  Ibid.  DOte,  106. 

{b)  Ch.  J.  Swift,  in  Mb  DtgeM  of  the  Lawi  of  Connecticut;  and  Mr.  Dbim,  L 
Abridgment  of  American  Iaw. 

(a)  Wright  on  Tenure*,  115-117..  2  Blacb.  Cwnm.  2«,  245. 
{b)  1  Wm.  BUdu.  12a.    S.  C.  1  Ed«n,  ITT. 
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being  in  esse  and  in  the  legal  seisin  of  the  land,  took  the  land  dis- 
charged of  the  trust,  and  bound  as  owner  for  the  feudal  services. 
But,  as  the  feudal  tenures  do  not  exist  in  this  country,  there  are  no 
private  persons  who  succeed  to  the  inheritance  by  escheat ;  and  the 
state  steps  in  the  place  of  the  feudal  lord,  by  virtue  of  its  sover- 
eignty, as  the  original  and  ultimate  proprietor  of  all  the  lands 
within  its  jurisdiction.  It  is  a  general  principle  in  the  American 
law,  and  which,  I  presume,  is  everywhere  declared  and  asserted, 
that  when  tlie  title  to  land  fails  from  defect  of  the  heirs  or  devisees, 
it  necessarily  reverts  or  escheats  to  the  people,  as  forming  part  of 
the  common  stock  to  which  the  whole  community  is  entitled,  (c) 
Whenever  the  owner  dies  intestate,  without  leaving  any  inheritable 
blood,  or  if  the  relations  whom  he  leaves  are  aliens,  there  is  a  failure 
of  competent  heirs,  and  the  lands  vest  immediately  in  the  state  by 


(e)  New  York  Revised  Statutes,  toI.  i.  2S2,  tit  12.  Ibid.  718,  sees,  1,  2,  8.  Swiff  t 
Digest,  vol.  i.  166.  Rhode  Island  Statutes  of  1768  and  1822.  Tucker's  Blackstone, 
Tol.  ii.  244,  245,  note.  Statute  of  Pennsylvania,  29th  September,  1787.  5  Binney, 
876.  Dane's  Abr.  vol.  iii.  140,  sec.  24.  Ibid.  vol.  iv.  688.  Mass.  Revised 
Statutes  of  1886.  Statute  Laws  of  Ohio,  1881,  p.  268;  of  Alabama,  1811,  1818, 
p.  288 ;  of  Illinois,  edit  1888;  of  Georgia,  Prince's  Dig.  2d  edit  198;  of  New  Jersey, 
1828,  Ehner's  Digest;  of  Mississippi,  Revised  Code  of  1824.  Revised  Statutes  of 
Missouri,  1886.^  The  law  of  Alabama  says  that  the  real  and  personal  estates  of  per- 
sons dying  intestate,  and  leaving  no  lawful  heirs  tnthin  the  limits  of  the  United  States, 
shall  escheat  The  words,  as  they  stand,  want  explanation  to  render  their  operation 
just  or  liberal.  Mr.  Dane  says,  that  the  New  Engbind  colonies  of  Massachusetts  and 
Plymouth  very  early  passed  laws  for  vesting  in  the  colony  all  lands  escheating  for 
want  of  heirs,  on  tlie  ground  that  the  colony  was  the  sovereign  who  made  the  origi- 
nal grant.  In  Maryland,  before  the  Revolution,  lands  were  liable  to  escheat  to  the 
lord  proprietary  of  the  province ;  and  since  that  era,  the  state,  as  to  lands  of  the  pro- 
prietary, stands  in  his  place  under  an  act  of  confiscation,  and  the  lands  remaining,  of 
course,  subject  to  escheat,  and  the  state  takes  the  land,  whether  the  owner  dying 
without  heirs  had  the  legal  or  only  the  equitable  estate  as  cestui  que  trust.  See  Ham 
&  M'Uenry,  Index,  tit  Escheat,  passim;  Ringgold  v.  Malott,  1  Harr.  &  Johns.  299; 
Matthews  v.  Ward,  10  Gill  &  Johns.  448.  By  the  Napoleon  Code,  Nos.  728,  766,  in 
default  of  lawful  heirs,  the  property  passes  to  the  natural  children ;  and  for  want  of 
them,  to  the  surviving  husband  or  wife ;  and  for  want  of  them,  to  the  state ;  and 
kindred  beyond  the  twelfth  degree  do  not  succeed.  The  statute  of  North  Carolina 
resembles  the  Napoleon  Code  in  this  respect,  that  if  the  husband  dies  intestate,  and 
without  leaving  any  person  to  claim  as  heir,  the  widow  takes  the  estate  as  heir. 
North  Carolina  Revised  Statutes,  1887,  voL  1,  287.  Similar  provision  in  Mass.  Sup. 
Rev.  St  1849,  ch.  87. 


I  Pockett  V.  State,  1  Sneed  (Teui.),  866. 
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operation  of  law.  (d) '    No  inquest  ai  offioe  is  requisite  in  sodi 

cases ;  (e)  *  and  by  the  New  York  Bevised  Statutes,  (/)  the 

*  426   *  attorney-general  is  required  to  bring  an  action  of  ejectmenti 

whenever  he  shall  have  reason  to  suspect  that  the  people  hate 

title  to  lands  by  escheat.^ 

In  tiie  Roman  law,  there  was  an  officer  appointed  in  the  character 
of  esoheator,  whose  duty  it  was  to  assert  the  ri^t  of  the  emperor 
to  the  Iueredita$  JaeenSf  or  caduea^  when  the  owner  left  no  heirs  or 
legatee  to  take  it.  (a)  That  property  should,  in  such  cases.  Test  in 
the  public,  and  be  at  the  disposal  of  the  government,  is  the  univer- 
sal law  of  civilized  society,  (i)  It  was,  as  early  as  the  age  of  Brao- 
ton,  regarded  as  a  part  of  the  ytM  ^eatnini — ubi  nan  apparet  damimu 
m,  qwB  oUmfuerunt  inventarUj  dejure  naturalijjam  ^fficiuntMr  prm' 
eipii  dejyre  gentium,  (c)  It  is  a  principle  which  lies  at  the  founda- 
tions of  the  right  of  properly,  that  if  the  ownership  becomes  vacant, 
the  right  must  necessaxily  subside  into  the  whole  community,  in 


(iQ  The  People  o.  Conklio,  2  mil,  67. 

(«)  4  Co.  6S,  a.    Comyn's  Digest^  tit  Brerogadre,  D.  70.* 

(/)  Vol.  L  8d  edit  828. 

(a)  Code,  10, 10, 1.  In  PennslTTuiia  and  Miwiiiippi  tiiere  ia  an  offloer  j^ipaiBled 
Id  teke  charge  of  escheated  estates,  termed  escheatoivgeneraL  Pnidon'a  Digest,  ML 
Bevised  Code  of  Mississippi,  1821.  There  are  similar  officers  charged  with  escbeafs 
in  the  other  states. 

(6)  Domat,  pt.  2,  h.  1,  tit  1,  sec.  i,  art.  6,  sec.  18,  art  4.  Van  dcr  Linden's  Insti- 
tutes, hy  Hemy,  b.  1,  c.  10,  sec.  8.    Code  Napoleon,  sec.  723. 

(c)  Bracton,  lib.  1,  c.  12,  sec.  10. 


S  There  is  no  presumptioii  of  law  in  fiivor  of  an  escheat  that  a  person,  proved  to  be  dead, 
left  no  heirs;  but  some  negative  proof  will  be  required;  nor  will  the  court  even  presume  thMt 
he  died  under  the  age  of  ninety  years,  in  the  absence  of  all  testimony  upon  the  point  Ham- 
mond V,  Inloes,  4  Md.  188.  By  the  common  law,  lands  conveyed  or  devised  (but  not  deJicendHi) 
to  an  alien,  vest  in  him  subject  only  to  the  right  of  the  sovereign  or  people  to  enforce  the 
escheat;  and  the  New  York  statutes  relative  to  aliens,  and  their  right  to  hold  real  estate,  have 
not  changed  the  rule.    Wright  v.  Saddler,  20  N.  Y.  820. 

S  Farrar  v.  Dean,  24  Missou.  (8  Jones)  16.  Colgan  v.  McKeon,  4  Zabr.  (N.  J.),  Mi. 
The  law  is  otherwise  in  California.  See  the  very  interesting  case  of  The  People  r.  Folsom, 
6  CaL  878.  In  South  Carolina,  the  legislature  may,  by  act,  grant  future  escheats.  Nettles  c 
Cunmungs,  0  Rich.  £q.  (S.  C)  440. 

4  Colgan  r.  McKeon,  4  2^br.  (N.  J.)  666. 

1  As  to  when  a  person  in  New  York  dies  »ei$ed  of  lands,  so  as  to  authorize  the  commiseioii- 
eiB  of  the  land-ofBce  to  release  the  escheat,  see  Englishbe  v.  Helmuth,  8  Comst.  294. 

The  6th  article  of  the  treaty  of  1788  not  only  barred  the  escheat  of  land  held  by  hntxik 
subjects,  but  gave  them  capacity  to  transmit  them  by  descent  to  a  citizen.  Brown  r.  Spragve, 
6  Denio,  546.  Lands  that  have  escheated,  may  be  conveyed  by  the  state  before  entry. 
HcCanc^  «.  Ryan,  27  Barb.  (N.  Y.)  876. 
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whom  it  was  ori^nally  vested  when  society  first  assumed  the  ele- 
ments of  order  and  subordination.  (cT)  In  New  York,  all  escheated 
lands,  when  held  by  the  state  or  its  grantee,  are  declared  to  be 
subject  to  the  same  trusts,  incumbrances,  charges,  rents,  and  ser- 
vices to  which  tliey  would  have  been  subject  had  they  descended,  (e) 
This  provision  was  intended  to  guard  against  a  very  inequitable 
rule  of  the  common  law,  that  if  the  king  took  lands  by  escheat,  he 
was  not  subject  to  the  trusts  to  which  the  escheated  lands  were 
previously  liable.  (/)  The  statutes  of  39  and  40  (Jeo.  III.  c.  88, 
47  Geo.  in.  c.  24,  59  Geo.  HI.  c.  94,  mitigated  the  rule,  by  tlie 
division  which  enabled  the  king,  by  warrant  or  grant,  to 
direct  the  execution  of  the  trust.  In  the  *  case  of  Sir  *  426 
George  Sands^  (a)  Hale,  Ch.  B.,  and  Turner,  B.,  held,  that 
there  could  be  no  escheat  of  a  trust ;  and  in  case  of  the  death  of 
the  cestui  que  trust  without  heirs,  the  trustee  would  hold,  dis- 
charged of  the  trust.  The  opinion  in  England  is  understood  to  be, 
that  upon  the  escheat  of  the  legal  estate,  tlie  lord  will  hold  the 
estate  free  from  the  claims  of  the  cestui  que  trust.  The  statutes  I 
have  referred  to  are  calculated  to  check  tiie  operation  of  such  an 
unreasonable  principle.  (V) 


(d)  This  was  the  case  with  the  ancient  Germans,  when  their  institutions  were 
studied  bj  Cesar  and  Tacitus.  Thej  had  not  then  any  private  property  in  land ; 
it  was  vested  in  the  community  or  tribe.  Cfesar  de  Bell.  Qall.  lib.  4,  c.  1.  Tacit,  de 
Mor.  Grerm.  c.  26. 

(e)  New  York  Revised  Statutes,  8d  edit.  vol.  ii.  sec.  2.  Farmer's  Loan  and  Trust 
Co.  V.  The  People  1  Sandf.  Ch.  189.  But  at  common  law  the  king  took  the  lands 
escheated  by  reason  of  alienage,  free  from  all  incumbrances.  Assistant  V.  Ch.  Sand- 
ford,  1  Sandf.  141. 

(/)  3  Harg.  Co.  Litt  18,  n.  7.    Pimb's  case,  Moore,  196 

(a)  8  Ch.  38. 

(6)  The  statute  of  4  and  6  Wm.  IV.  c.  28,  went  fdrther,  and  declared,  that  when  a 
trustee  of  lands  died  without  an  heir,  the  Court  of  Chancery  may  appoint  a  trustee  to 
act  for  the  party  beneficially  interested.  The  New  York  Revised  Statutes,  8d  edit 
vol.  ii.  p.  2,  has  a  like  provision,  and  no  interest  in  lands  or  chattels,  vested  in  trust  or 
by  way  of  mortgage,  and  not  beneficially  in  the  trustee  or  mortgagee,  shall  escheat 
or  be  forfeited  by  the  attainder  of  the  trustee  or  mortgagee.  The  escheats  spoken  of 
in  the  text  relate  exclusively  to  land,  movables  never  escheated  in  the  technical 
sense ;  and  if  the  owner  died  intestate  and  left  no  lawM  representatives,  the  personal 
estate  in  England  remained  at  the  disposition  of  the  crown.  In  this  country  it  must 
vest  in  the  state,  and  so  the  statute  law  in  some  of  the  states  has  specially  provided. 
The  subject  is  well  discussed  in  the  case  of  The  Commonwealth  v,  Blanton,  2  B. 
Hon.  398. 

40» 
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II.    Of  me  by  forfeiture. 

The  English  writers  carefully  dlBtinguish  between  escheat  (a  tfas 
chief  lord  of  the  fee,  and  forfeiture  to  the  crown.  Tlie  one  ma  « 
consequence  of  the  feudal  connection,  the  other  was  anterior  to  it, 
and  inflicted  upon  a  principle  of  puhlic  policy,  (c)  But  while  the 
chief  lord  of  tlie  fee  is  noue  otlier  than  the  same  community  which 
has  been  injured  by  the  crime,  tliere  is  no  essential  distiuction 
between  escheat  for  treason  and  forfeiture  for  trcafion.  The  law 
of  forfeiture  went,  indeed,  upon  feudal  principles,  Ijeyond  the  Uw  ol 
escheat.  It  cstinguished,  and  blotted  out  for  ever,  all  the  inheri- 
table quality  of  the  vassal's  blood,  so  tliat  the  sons  could  not  inherit, 
either  to  him,  or  to  any  ancestor,  through  their  attJuuted  father. 
He  was  rendered  mcapable,  not  only  of  inheriling  or  transmittiug 
hiB  own  property  by  descent,  but  he  obstructed  the  descent  of  lands 
to  his  posterity,  in  all  cases  in  which  tliey  were  obliged  to  derive 
their  title  through  him  from  any  more  remote  ancestor.  The  for- 
feiture of  the  estate  is  very  much  reduced  in  this  country,  and  the 
corruption  of  blood  is  universally  alKilisIied.  (d)  In  New  York, 
forfeiture  of  property  for  crimes  is  confined  to  the  case  of  a  conTio- 
tion  for  treason  ;  and,  by  a  law  of  the  colony  of  Massachn- 
•427  setts,  "as  early  as  1641,  escheats  and  forfeitures  upon  tlie 
death  of  the  ancestor,  '■  natural,  unnatural,  casual,  or  Judi- 
eial"  were  abolished  for  ever,  (a) 

It  is  8  rule  of  law,  that  the  state,  on  taking  lands  hj  escheat, 
and  even  by  forfeiture,  takes  the  title  which  the  party  had,  and 
none  other.  It  is  taken  in  the  plight  and  extent  by  which  he  held 
it ;  and  the  estate  of  a  remainder-man  is  not  destroyed  or  divested 
by  the  forfeiture  of  the  particular  estate,  (li)  ' 


(c)  Wright  on  Tenures.  117,  118. 

(if)  Maw  York  Reviaed  Statutes,  vol.  i.  284,  eec.  1.    Ibid.  vol.  U.  TOl,  sec.  22. 

(a)  Dane's  Abr.  lol.  t.  4,  Mr.  Duie  tayt,  that  forfeiture  of  estates  for  criniet  b 
•carcely  known  to  our  American  Iswi.    Ibid.  II. 

(b)  C«M  of  Captain  Gordon,  Foster's  Crown  Law,  96.  Borland  c.  Dean,  4  Hato^ 
174.  Dalrjmple  on  Feudal  Proper^,  c.  4,  pp.  145-154,  girea  an  inletestiDg  butorj 
of  tbe  law  of  forfeiture  in  Scotland,  and  the  gradual  confbnnitf,  on  the  point  in  lb* 
lex^  between  tbe  Scotch  and  Engliah  law. 


a  faifiitDre,  mnst  be  atrictlf  Ibllow^ 
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Besides  the  forfeiture  of  property  to  the  state^  for  the  convictioa 
of  crimes,  estate  less  than  a  fee  may  be  forfeited  to  the  party  entitled 
to  the  residuary  interest  by  a  breach  of  duty  in  the  owner  of  the 
particular  estate.  If  a  tenant  for  life  or  years,  by  feoffinent,  fine, 
or  recovery,  conveys  a  greater  estate  than  he  is  by  law  entitled  to 
do,  he  then,  under  the  English  law,  forfeits  his  estate  to  the  person 
next  entitled  in  remainder  or  reversion ;  for  he  puts  an  end  to  his 
original  interest ;  and  the  act  tends,  in  its  nature,  to  divest  the 
expectant  estate  in  remainder  or  reversion.  The  same  consequences 
followed  whenever  the  vassal,  by  any  act  whatever,  was,  in  the  eye 
of  the  feudal  law,  guilty  of  an  act  of  disloyalty,  and  a  renunciation 
of  the  feudal  connection,  (c)  But  a  conveyance  by  deed,  of  tilings 
lying  in  grant,  or  conveyances  by  release,  and  bargain  and  sale, 
under  the  statute  of  uses,  do  not  work  a  forfeiture ;  for  they  con- 
vey no  greater  interest  than  what  the  party  lawfully  owns,  and  is 
entitled  to  convey.  Such  forfeitures  by  the  tenants  of  particular 
estates  have  become  obsolete  in  this  country;  and  the 
*just  and  rational  principle  prevails,  that  the  conveyance  *428 
by  the  tenant  operates  only  upon  the  interest  which  he  pos- 
sessed, and  does  not  affect  the  persons  seised  of  ulterior  interests. 
An  act  of  assembly  in  Pennsylvania  gave  to  all  deeds  and  convey- 
ances of  land,  proved  or  acknowledged,  and  recorded,  the  same  force 
and  effect^  as  to  posiessioUj  semn  OTid  title,  as  deeds  of  feoffment  with 
livery ;  and  yet  it  has  been  held,  (a)  that  such  a  deed  worked  no 
forfeiture,  on  the  common-law  doctrine  of  alienation  by  tenants  for 
life  or  years.  In  Massachusetts  it  has,  however,  been  decided,  that 
a  conveyance  in  fee  by  a  tenant  for  life,  by  bargain  and  sale,  was  a 
forfeiture  of  his  estate  to  those  in  remainder  or  reversion.  (6)  But 
though  the  correctness  of  the  decision  might  be  questioned,  the  case 
has  now  become  unimportant,  for  the  statute  law  of  Massachusetts, 
as  well  as  of  other  states,  gives  to  the  conveyance  of  a  tenant  for 
life  or  years,  no  greater  operation  than  what  his  interest  entitled 
him  to  give  it.  (c)     And  it  was  a  well-established  principle  of  the 

(c)  Wright  on  Tenureg,  203.    Co.  Litt  261,  a,  b. 

(a)  M'Kee  v.  IVout,  8  Dallas,  486. 

(6)  Commonwealth  v.  Welcome,  cited  in  6  Dane's  Abr.  18,  sec  7.  The  eztraop* 
dinary  industry  and  great  experience  of  the  author  of  the  Abridgement  and  Digest 
of  American  Law  (vol.  v.,  z.,  xi.),  was  not  able  to  lead  him  to  any  case  in  our 
American  courts,  in  which  there  had  been  a  forfeiture  of  the  estate  of  a  tenant  for 
life  or  years,  by  reason  of  a  breach  of  duty  as  tenant,  by  way  of  plea,  or  default  upon 
record. 

(c)  Vide  supra,  p.  88. 


N 
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coDUQOii  law,  that  if  a  condition  on  which  on  e^ate  for  life  or  jeai% 
depended,  he  broken  for  non-payment,  yet  the  lessor  might  wain 
the  forfeiture  by  the  eubsequent  acceptance  of  rent,  or  by  briugiag 
an  assize,  or  makuig  a  distress  to  recover  it.  (^d) 

There  are  other  causes  of  forfeiture,  as  for  waste,  aud  for  breacbei 
of  conditions  in  leases,  grants,  and  conveyances,  wliicb  have  been 
eufficiently  considered  in  the  former  part  of  this  volume.  I  shall, 
therefore,  proceed  to  treat : 

m.    Qf  title  Ay  execution. 

This  species  of  title  owes  its  introduction  to  modern  statutes,  and 
it  was  uuknowu  to  the  coimnon  law.  The  remedy  giveu  to  tbo 
jadgmeut-creditor  by  tlic  English  law,  was  a  sequestraciou  of  the 
profits  of  the  land  by  writ  of  levari  facias,  or  the  poesessoa 
•429  of  a  moiety  of  the  lands  by  ■  the  writ  of  elegit,  and.  in  cer- 
tain cases,  of  the  whole  of  it  by  exttiU.  In  all  these  cxets, 
the  creditor  holds  tlie  land  in  trust  until  the  debt  is  discharged 
by  the  receipt  of  the  rents  and  profits.  Tins  limited  remedy  against 
the  real  estate  of  the  debtor  was  not  deemed  sutEcient  security  to 
British  creditors,  in  its  application  to  the  American  colonies ;  and 
the  statute  of  5  Geo.  U.  c.  7,  was  passed,  in  the  year  1732,  for  their 
relief.  It  made  laiidSj  In.' rodi laments,  and  ro;il  os-tate,  within  tie 
English  colonies,  chargeable  with  debts,  and  subject  to  the  like 
process  of  execution  aa  personal  estate.  Lands  were  dealt  with  on 
execution  precisely  as  personal  property,  and  it  was,  consequently, 
the  practice  in  some  of  the  states,  and  particularly  in  New  YoHc, 
before,  and  even  since  the  American  Revolution,  down  to  the  year 
1786,  to  consider  lands  bb  asseta  in  the  hands  of  executors  and 
administrators,  and  to  sell  them  a^  such.  This  was  also  the  prac- 
tice in  Pennsylvania,  Maryland,  Georgia,  New  Jersey,  New  Hamp- 
shire, and  Massachusetts,  and  probably  in  the  other  New  England 
states,  (a)    In  the  case  of  Wthtm  v.  Wat»<m,  (h)  it  was  declared, 

(rf)  Co.  Utt.  211,  b.    PeunKnfs  case,  S  Co.  B4.    Goodright  v.  Dkvidi,  Cowp.  808. 

(a)'  Shippen,  FreBident,  in  Graff  v.  Smilh,  1  Dallas,  488.  B  Gilt  £  Johni.  (Md.), 
05.  Telfcir  e.  Stead's  Eiecutora,  2  Crarch,  407.  Ewing  C.  J.,  in  Warwick  ».  Hunt, 
a  HabL  1.  Daniels  v.  EtliaoD,  S  N.  Hamp.  2T9.>  Gore  v.  Biuier,  8  Hua.  623. 
Dane's  Abr.  vol.  v.  20.  Statute  of  HaseschoMttt,  1TS8,  c  S2.  Tbe  practice  iliB 
emtiDDe*  in  Peniuylvania.    1  Wfttis,  414. 

(t)  1  Feten  C.  C.  269. 

*  Lytbrd  V.  Dtum,  S3  N.  Bamp  SL 
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in  the  Circuit  Court  of  the  United  States  for  Pennsylvania,  that 
lands  might  not  only  be  seized  and  sold  on  execution  at  law  as 
chattels,  but  that,  if  the  defendant  in  the  judgment  died,  the  judg- 
ment might  be  revived  by  scire  facias  against  the  executor,  and  the 
lands  of  the  testator  taken  in  execution  and  sold,  if  there  be  a  defi- 
ciency of  personal  assets.  In  South  Carolina,  the  lands  of  an  intes- 
tate, under  the  rule  and  practices  introduced  by  the  statute  of 
f5  Geo.  II.,  are  sold  under  an  execution  obtained  against  the  admin- 
istrator, though  the  heir  be  no  party  to  tlie  proceeding,  (c) 
But  though  the  statute  of  Geo.  *  11.  introduced  the  sale  of  *  430 
real  estate  on  execution  throughout  the  colonies,  that  statute 
was  not  the  entire  origin  of  the  practice ;  for,  in  Massachusetts,  as 
early  as  1696,  and  in  Pennsylvania,  as  early  as  1700  and  1706, 
lands  were,  by  colonial  statutes,  rendered  liable  to  sale  on  execu- 
tion for  debt,  (a) 

The  practice  of  selling  real  estate  under  certain  checks  and 
modifications,  created  to  prevent  abuse  and  hardship,  has  been 
continued,  and  become  permanently  established.  The  general 
regulation,  and  one  prevalent  in  most  of  the  states,  is  to  require 
the  creditor  to  resort,  in  the  first  instance,  to  the  personal  estate, 
as  the  proper  and  primary  fimd,  and  to  look  only  to  the  real 
estate  after  the  personal  estate  shall  have  been  exhausted 
and  found  insuflScient.  (6)  *  In  New  York,  until  within  *  431 
a  few  years  past,  the  rule  was,  to  sell  the  real  estate  abso- 


(c)  Martin  v.  Latta,  4  M'Cord,  128.  D'Urphej  v.  Nelson,  Ibid.  129,  note.  In 
North  Carolina,  the  Act  of  George  II.  and  the  State  Act  of  1777,  gave  the  Ji.  fa, 
against  the  lands  of  the  debtor.  The  Act  of  1784  gave  it  against  the  lands  of  a 
deceased  debtor  m  the  hands  of  his  heir  or  devisee,  upon  a  judgment  agamst  his 
executor  or  administrator  in  certain  cases ;  but  it  prescribed  a  scire  facUu  against 
the  heirs  and  devisees.  1  Dev.  (N.  C.)  £q.  616.  In  East  New  Jersey,  it  was  declared 
by  law,  in  1682,  among  the  early  Acts  of  the  General  Assembly,  that  no  man's  land 
should  be  sold  without  his  consent,  though  the  profits  of  it  might  be  extended.  But 
shortly  afterwards,  the  law  provided  tliat  the  lands  of  the  debtor  should  be  appraised, 
and  the  sheriff  was  to  deliver  possession ;  and  if  not  redeemed  in  six  weeks,  the 
lands  were  to  belong  to  the  plaintiff,  in  fee,  at  the  price  of  the  valuation.  Learning 
and  Spicer's  Collections,  235,  258. 

(a)  Province  Act  of  Massachusetts,  1696,  cited  in  6  Dana's  Abr.  23,  note.  Prov- 
ince Acts  of  Pennsylvania,  1700  and  1705.  See,  also,  1  DoUas,  483;  6  Binney,  145; 
Brackenridge's  Law  Miscellanies,  208. 

{h)  See,  for  instance,  New  York  Revised  Statutes,  vol.  ii.  867 ;  Statutes  of  Ohio, 
1831,  p.  101;  of  Indiana,  1838,  p.  276;  Purdon's  Penn.  Dig.  869;  Revised  Statutes 
of  Connecticut,  1821,  pp.  36,  56;  Ibid,  edit  1839,  pp.  62,  68;  Act  of  Tennessee, 


4T8  OP  HEAL  PEOI^ITT,  [PABI  Tl 

lutclf  at  auction,  upon  due  notice,  without  any  previous  appraiw- 
jBeat,  oad  without  any  subseqaent  right  of  redemptioB ;  aud  the 


ITM,  ch.  t,  eec.  23.  This  vrat  also  a  proniion  in  the  original  charter  of  King  Jolin. 
Magna  Charts,  c.  6.  But  this  duly  uS  the  oificer,  though  neglected,  nill  not  sAo 
the  pnrcbaaer  of  laud  Rt  ahi^rifi's  aale.'  Hv  is  not  bounil  to  eliuw  tlint  Ihe  debtor  bvl 
not  persoiwl  property  to  sstisly  the  judgmont.  Frake*  p.  Browo,  2  Blackf.  (lod-JlK 
So,  in  Connecticut,  it  would  leera,  aotwithBtanding  the  statate  language,  that  nd 
estate  may  be  attached,  thongii  there  be  pereoaa]  property  sufficient  to  aatitty  ttw 
demand.  Isbani  p.  Downer,  8  Coan.  '.262.  Spencer  v.  Champion.  13  Ebtd.  11.' 
And  in  Illinois,  by  statute  of  2Tlh  February,  1841,  personal  property,  and  tlie  laadai 
which  the  defemlsnt  resides,  are  to  be  hut  taken  on  execution.  This  rule  ariaea  IntB 
the  infiuit  state  of  Ihe  country,  in  which  the  settler's  domestic  and  tanuing  goods  aoil 
challeb,  and  ilie  ground  he  ha»  reteoily  cleared  and  settled  on,  become  rastly  tnors 
neeeasaiy  to  lum  than  his  wild  hmdii.  The  execution  in  chancery,  wliich  was  originaDy 
liy  process  in  penomim,  or  by  soqueitration  uf  the  estate,  was,  in  New  York,  b; 
ttHtule,  sess.  25.  c,  16,  ninde  analogous  to  an  execution  at  law,  hy  authorizing  tht 
chancellor  to  enforce  perfonnance  of  the  decree  by  eiecudon  against  tlie  body,  or 
SDodi  and  chattels  of  the  defendant,  and  in  de&ult  thereof,  agoinat  the  lands  aad 
tenementi,  and  to  be  executed  as  at  Law.  This  power  was  continued  by  ilie  New  Yoit 
Beviied  Statutes,  vol.  ii.  182.  183,  and  every  floaJ  decree  becomes  ■  lien  on  lands 
from  the  docketing  thereof,  and  goods  and  chattels  are  bound  only  liy  actual  lery  on 
execution.  In  Kentucky,  a  dclirety  of  ijieri/aciia  to  the  sheriff,  creates  a  lien  upon 
the  goods  of  the  debtor.  Baiage  v.  Best.  3  Ilow.  U.  S.  111.  In  Korth  Carolina,  by 
act  of  17S7,  decrees  in  chancery  for  money  are  enforced  hy  execution  agBinst  tht 
body,  or  the  goods  and  thatlels,  hinda  and  tenements,  in  like  maimer  as  at  U» 
In  the  Rom,iu  liiw,  the  thumb  were  first  to  be  resorted  to,  and  Ihe  hiiul  was  eetifrf 
and  eventually  sold,  provided  the  laorabtes  of  the  debtor  were  found  to  be  imnSciaDt 
to  Mtisfy  the  debt.  Dig.  42,  1,  15,  2  and  S.  Code,  B,  84.  Though  the  perwnal 
proper^  of  the  debtor  is  to  be  flnt  resorted  to  and  sold,  there  has  been  difflcnlty  in 
reachiDg,  by  execution,  moneys  invested  in  stock  and  other  cboses  in  action.  A  mtn 
chose  in  acUon  is  not  at  law  the  subject  of  a  ^.  fa.  6  Harr.  &  Johns.  2&1.  2  Ired. 
(N.  C),  129.  A  mere  right  in  personal  property,  without  possession,  and  held 
•dveraely,  cannot  be  sold  on  execution,  Carlos  v.  Ansley,  SAla.  UOO.*  A  mortgagee's 
interest  cannot  be  sold  on  execution.*  See  mpra,  p.  196,  note.  The  Court  of  Chan- 
oet7  has  assisted  the  jadgmentcreditor  at  law,  where  the  money  had  been  fraodnleDtly 


>  So  mere  irreguloiity  in  the  proceedings  oo  which  theeiecation  is  founded,  will  not  vitiiU 
a  sols  of  land  made  by  the  sheriff  in  virtue  of  such  execution ;  but,  unless  the  proceedings  sn 
null  and  void,  the  sale  will  pus  the  title.  Anderson  f.  Clark,  2  Swan,  166.  McFee  c.  Rania. 
3&  Penn.  St.  102.  But  on  execution,  taken  out  while  the  debtor  was  in  prison  under  mo- 
mitment  on  a  prior  execution  on  lbs  same  judgment,  is  void,  and  s  sale  under  it,  even  sAct 
the  release  of  the  debtor  In  ■  purcliaser  without  notice,  carnes  no  tide.  Kennedy  v.  Doucklse, 
1  Gray,  M. 

*  Smith  K  Randall,  i  Cal.  17. 

■  Hoey'a  Appeal,  20  Penn.  SL  219. 

*  An  equitable  tide  to  land  is  not  subject  to  ei( 
BSS.  UaynesTLBaker,  EOhio(N.  3.),2&S.  A  leoi 
ConunoDwealth  r.  Allen,  80  Penn.  SU  48. 
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sheriff  executed  a  deed  to  the  purchaser,  which  by  relation  vested 
the  defendant's  title  in  the  purchaser  from  the  time  of  the  sale. 
The  deed  connected  with  the  sale  operated  by  way  of  execution 
of  a  statute  power  to  pass  the  defendant's  title.  This  is  the  prac- 
tice in  respect  to  sales  of  land  on  execution  by  the  marshals,  under 


inveeted,  or  in  trust  for  the  debtor.  But  a  judgment  must  first  be  shown  in  order  to 
reach  land,  and  an  execution  issued  and  returned  nulia  bona,  in  order  to  reach  per- 
sonal estate  by  the  assistance  of  chancery  (Brinkerhoff  v.  Brown,  4  Johns.  Ch.  671. 
M'Dermutt  v.  Strong,  Id.  687.  Ballentine  v.  Beall,  8  Scam.  208.  8  Litt  12.  Moore 
V.  Young,  1  Dana  (Ken.),  516),  unless  the  debtor  is  deceased  (Thompson  v.  Brown, 
4  Johns.  Ch.  619),  or  except  the  fund  is  accessible  only  bj  the  aid  of  chancery.  Mar- 
shall C.  J.,  in  Russell  v.  Clark,  7  Cranch,  89.  See  also  Taylor  o.  Jones,  2  Atk.  600; 
Bayard  v.  Hoffman,  4  Johns.  Ch.  450;  Spader  v,  Daris,  5  Ibid.  280;  20  Johns.  554, 
S.  C.  But  while  the  remedy  by  ca.  m.  existed,  and  the  creditor  had  the  debtor's 
body  in  execution,  the  ancillary  remedy  in  chancery  was  suspended.  Stilwell  v.  Van 
Epps,  1  Paige,  615.  According  to  the  English  doctrine,  as  now  understood,  the  Court 
of  Chancery  will  not  go  ftirther  than  to  apply  equitable  claims  to  the  satisfiiction  of 
judgments  at  law ;  and  it  will  not  apply  a  debt  due  fix>m  A,  as  the  debtor  of  B., 
to  discharge  a  judgment  of  C.  against  B.  Otley  v.  lines,  7  Price  (Exch. ),  274.  By  the 
New  York  Rerised  Statutes,  toI.  ii.  178,  sec.  88,  the  Court  of  Chancery  is  authorized 
to  apply,  in  satisfiustion  of  debts  at  law,  debts  due  to  the  defendant,  after  an  execution  at 
law  has  been  returned  n%Ma  bona.  This  just  and  reasonable  power  is  conformable  to 
the  rule  of  the  Scotch  law,  under  which  money  due  to  the  debtor  may  be  attached 
and  appropriated  to  the  payment  of  his  debts.  1  Bell's  Com.  6.  The  statute  laws  of 
Ohio,  of  Kentucky,  and  of  Pennsylvania,  have  conferred  tlie  same  power.  See  Mupra, 
vol.  ii.  444.  To  protect  personal  property  from  being  frauduienily  withdrawn  from  the 
operation  of  judgments,  it  is  a  principle  of  law  that  a  sale  and  transfer  of  it  for  the 
purpose  of  preventing  a  judgment  creditor  from  appropriating  it  on  execution,  is 
deemed  an  act  done  maia  fide,  and  void  as  to  such  creditor.  Streeper  v.  Eckart, 
2  Wliarton,  302.  But  in  Wood  v,  Dixie,  7  Q.  B.  892,  it  was  held,  that  an  agreement 
or  assignment  of  property,  with  an  intent  to  defeat  an  execution  creditor,  is  not  of 
itself  fraudulent,  if  the  assignment  was  in  other  respects  complete.    Sed  qtuere  f  ^ 

If  a  creditor  purchase  his  debtor's  property  in  satisfaction  of  his  own  and  other 
creditors  with  a  large  surplus,  to  the  exclusion  of  other  creditors  whose  suits  are 
pending,  it  is  fraud.  Peck  v.  Land,  2  Geo.  1.  In  New  York,  the  unearned  salary, 
or  perquisites  of  an  office  are  not  reached  in  chancery  by  a  creditor's  bill.  It  only 
reaches  the  salary  and  perquisites  of  the  office  earned  and  due  at  the  time  of  filing  the 
bill.    McCoun  v.  Dorsheimer,  1  Clarke,  144.    Browning  t;.  Bettis,  8  Paige,  568. 


*  A  deed,  made  to  defraud  creditors,  it  is  held,  in  the  following  cases,  is  valid  as  between 
grantor  and  grantee ;  and  if  it  contain  a  warranty,  an  after-acquired  title  of  the  grantor  will 
enure  to  the  benefit  of  the  grantee.  Dunbar  v.  McFall,  9  Humph.  605.  l>emper  v.  Barton,  18 
Ohio,  418.    It  is  void  against  subsequent  creditors.    Whitmore  «.  Woodward,  28  Blaine,  892. 

If  a  judgment  creditor  levy  on  an  eqoi^  of  redemption,  as  being  expressly  subject  to  a 
certain  mortgage,  the  creditor  cannot  redeem  other  valid  mortgages,  and  hold  the  land  free 
from  that  mortgage,  although  it  was  fraudulent  and  void  as  to  creditors.  Lord  v*  Sill,  28 
Conn.  819. 
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the  authority  of  the  courts  of  the  United  States,  by  the  act  of 
Congress  of  May  7, 1800 ;  and  this  would  appear  to  be  the  prtt- 
tioe  still,  in  the  stat^  of  New  Jersey,  Maryland,  North  Garolinii 
Tennessee,  South  Carolina,  Georgia,  AliJ^ama,  Loiiiriana,  and 
Missouri  (a)  But  sales  of  land  on  execution  had  been  attended 
with  so  much  oppressive  speculation  upon  the  necessities  of  the 
debtor,  that  the  l^islature  of  New  York,  a  few  years  past,  pefh 
Tided  some  powerful  but  not  unreasonable  checks,  upon  the 
peremptory  and  sweeping  desolation  of  an  execution  at  law. 
These  provisions  are  essentially  continued ;  and  it  is  now  provided 
bj  the  New  York  Bevised  Statutes,  that  the  real  estate  of  the 
debtor  may  be  sold  on  execution,  either  at  law  or  in  chancery,  in 
de&ult  of  goods  and  chattels,  on  six  weeks'  notice,  and  in  separate 
paroels,  if  required  by  the  owner,  (i)    A  certificate  of  the  sale  is 


(a)0rlflltii'8Begifter,h.  tKo.  a  Elmer^t  DIgett,  486.   DaTidson  v.  Frew,  8  Dsr. 
(N.  C.)  1.    1  North  Caroliiia  Revised  8tatat68,  1887,  p.  266.     ChiJdreM  v.  AlOa, 
17  Lods.  87.    Statute  Uwt  of  Tennetaee,  1886,  pp.  202,  2d8.    Boring  v.  Lemmoi^ 
6  Hair.  4  Jdhiu.  226.    Barney  p.  Fmtterwm,  6  lUd.  204.    Bemiiigton  v.  lintiiiaii^ 
14  Feten  XT.  8.  84.    Estep  v.  Weema,  6  QUI  &  Johns.  808.    BeTlsed  Lawa  of  JOi- 
soviri,  1886,  pp.  266,  260.     Prince's  Dig.  of  Laws  of  Georgia,  1887.     Huggias  m. 
Ketchom,  4  Dot.  &  Batt  414.     In  Alabama,  their  execution  law  ia  taken  fkom  the 
Virginia  and  Kentucky  statutes,  which  give  the^.ya.,  oa.  sa,,  and  elegit.     If  tiie  eltyii 
be  sued  out,  the  defendant  may  elect  the  moiety  of  his  lands  to  be  extended.    Bfot 
the  sherififalso  sells  land  on  execution  under  iheji./a.  and  venditioni  exponas.    Aikint 
Dig.  of  Alabama  Statutes,  2d  edit.  pp.  162,  163,  and  see  post,  p.  484.     Ware  v.  Brsd- 
ford,  2  Ala.  676.    In  North  Carolina,  it  is  left  unsettled  whether  the  elegit  may  still  be 
sued  out    8  Dey.  (N.  C.)  161.    4  Ibid.  138.    The  better  opinion  is,  that  it  was  done 
away  since  the  statute  of  Geo.  II.    See  infra,  p.  486,  in  notis. 

(6)  New  York  Revised  Statutes,  vol.  ii.  188,  sec.  104.  Ibid.  363,  sec.  2.  Ibid.  367, 
sec.  24.  Ibid.  368,  sec.  84.  Ibid.  369,  sec.  38.  In  Tennessee,  under  tlie  Act  of  17iK), 
if  the  defendant  be  in  actual  possession,  the  sheriff  must  give  liim  twenty  days'  notice 
in  writing  of  the  time  and  place  of  sale,  and  if  the  defendant  be  not  in  possession,  the 
sheriff  must  advertise  the  sale  in  a  public  paper  three  different  times,  or  the  sale  will 
be  absolutely  void.  Trott  and  M'Broom  v.  M'Gavock,  1  Yer^r,  469.  Equivalent 
information  will  do.  6  Ibid.  215.  Lloyd  v.  Anglin,  7  Ibid.  428.  But  in  Minor  r. 
President,  &c.,  of  Natchez,  4  Smedes  &  Marsh.  602,  it  was  held,  after  great  discus- 
sion, that  the  departure  of  the  sheriff  from  the  mode  of  advertising  pointed  out  by 
statute  would  not  violate  the  title  of  a  bond  Jide  purchaser  at  the  sale.  Irregularities 
of  a  sheriff  in  conducting  a  sale  of  real  or  personal  estate  under  execution,  will  not 
vitiate  the  title  of  such  a  purchaser.^  See  injra,  p.  433  a,  S.  P.  C.  J.  Sharkey, 
in  his  able  opinion  in  the  preceding  case,  referred  to  decisions  in  4  Rand.  427. 
8  Mass.  826.    4  Wheaton,  603.   4  WendeU,  462.'    2  Bibb,  401.    1  Nott  &  M'Cord,  11. 

^  Oakey  v.  Aiken,  12  Louis.  11.    Brace  v.  Shaw,  16  B.  Men.  (Ken.)  48. 

*  Bat  m  the  case  of  Breese  v.  Bange,  2  £.  D.  Smith  (N.  Y.),  474,  it  was  held,  that  a  neglect 
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•  When  we  consider  how  reluctantly  and  cautiously  real  *  438 
property  in  England  has  been  subjected  to  the  process  of 
execution,  and  how  reasonable  it  is  that  provision  should  be  madei 
as  well  on  account  of  the  interests  of  creditors  as  of  the  condition 
of  the  debtor,  against  precipitancy,  and  sacrifices,  and  iron-hearted 
speculation  at  sheriflfe'  sales,  there  will  appear  to  be  no  just  groujud 
to  complain  of  this  branch  of  our  American  remedial  jurispru- 
dence. But  the  legislation  in  several  of  the  states  since  the  year 
1837,  has  carried  the  restraints  on  the  creditor's  common-law 
rights  oA  execution  against  property,  to  an  extent  injurious  to  the 
rights  of  property,  the  obligation  of  contracts,  and  the  dictates  of 
a  just  and  enlightened  policy.  The  statutes  alluded  to  have  been 
noticed  in  the  preceding  pages,  and  they  make  essentially  real 
estate  a  legal  tender,  which  the  creditor  does  not  want  and  cannot 
use,  instead  of  money,  which  is  the  only  legal  tender  known  to  the 
constitution,  and  is  in  business  concerns  the  common  standard  of 
value  and  medium  of  exchange. 

It  may  be  here  observed,  as  a  general  rule  applicable  to  sales, 
that  when  a  trustee  of  any  description,  or  any  person  acting  as 
agent  for  others,  sells  a  trust  estate,  and  becomes  himself  interested, 
either  directly  or  indirectly,  in  the  purchase,  the  cestui  que  trust  is 
entitled,  as  of  course,  in  his  election,  to  acquiesce  in  the  sale,  or  to 
have  the  property  reexposed  to  sale,  under  the  direction  of  the  court, 
and  to  be  put  up  at  the  price  bid  by  the  trustee ;  and  it  makes  no 
difierence  in  the  application  of  the  rule,  that  the  sale  was  at  public 
auction  bond  fide,  and  for  a  fair  price  .^  A  person  cannot  act  as 
agent  for  another,  and  become  himself  the  buyer .^  He  cannot  be 
both  buyer  and  seller  at  the  same  time,  or  connect  his  own  interest 
in  his  dealings  as  an  agent  or  trustee  for  another.  It  is  incompatible 
with  the  fiduciary  relation.  Emptor  emit  quam  minimo  potest ;  verir 
ditor  vendity  quam  maxima  potest,  (a) 

(a)  See  Story  on  Agency,  §§  9, 210-214,  where  the  doctrine  is  shown  to  exist  in 
fiill  force  in  the  civil  law,  as  well  as  in  the  English  and  American  jurisprudence. 
See,  also,  Lomax's  Digest  of  the  Laws  respecting  Real  Property,  toI.  i.  tit.  10,  c.  4. 
§40. 

1  The  ce^in  que  tru$t  mast  make  his  election  within  a  reasonable  time.  Coeten's  Appeal, 
13  Pemi.  St.  (1  Harris)  292.  Stewart  «.  Rutherford,  4  Jones  Law  (N.  C),  488.  BeUamy 
V.  Bellamy's  Adm'r,  6  Florida,  62.  Charles  v.  Dabose,  20  Ala.  867.  Price  9.  Evans,  26  Missoo. 
(6  Jones)  80.    Wiswall  v.  Stewart,  82  AU.  438. 

s  E  conctrso,  a  person  employed  as  broker  or  agent  to  bay  for  another,  cannot  sell  to  his 
employer  his  own  goods.    Gillette  v.  Pepperoom,  8  Beav.  78. 

42» 
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Tho  rule  is  foimded  on  the  danger  of  imposition  and  the  pre-  ' 
Bumptioii  of  the  existence  of  fraud,  inacceBsible  to  tiie  eje  of  ibe 
court.  The  policy  of  tlie  rule  is  to  shut  tlio  door  against  ti^mplatioii, 
tuid  wliicb,  iu  the  cases  in  which  such  a  relatiouehip  exists,  n 
deemed  to  be,  of  itself  sufGcient  to  create  the  dis(}uali&catiou.  Thit 
principle,  hke  most  others,  may  be  subject  to  some  quallficatiooi  lU 
its  application  to  particular  cases,  but  as  a  general  rule,  it  appean 
to  be  well  settled  in  the  English  (l>)  and  in  our  American  juris- 
prudence. (f)3 


(t)  Holt  r.  Holt,  1  Cb.  Ca».  190.  Keech  d.  Snodfonl,  2  Eq.  Caa.  Abr.  741.  Itori- 
■on  0.  Gardutr,  in  1744,  cited  in  Sugden'i  Law  of  Vendors,  43G.  \>1i«lpd>Je  t. 
CookMin,  1  Vetey,  i».    6  Vesej,  6ii2,  S.  C.  ciLed.    Fox  c.  Mackreth,  2  Bro.  C.  C.  MO. 

5  Cox,  8^,  S.  C.  Campbell  a.  Walker,  G  Ve»ey,  616.  13  Ibid.  600.  £i  peaU  lacr, 
i  Ibid.  626.  Ez  parte  Hughes,  Ibid.  61T.  Ex  parte  Jamei,  8  Ibid.  387.  Cole*  *■ 
Ttecothick,  9  Ibid.  284.  Ei  parte  Benuetc,  10  Ibid.  38j).  Mone  v.  Kojal.12  Ibid. 
86&.    Lowther  p.  Lowiber,  13  Ibid.  9G.     York  Buildings  CoiupaDy  b.  MaukeaiHt 

6  Bro.  P.  C.  by  Tomlioa,  App.    Uowdub  v.  Grazebrook,  3  Mcrir.  200. 

(e)  DsToue  c.  Fanniog,  S  Joluu.  Cli.  252.  Peny  f.  Dixon,  4  Desaiu.  (S.  C| 
Eq.  SO*,  note.  Sutler  v.  Haakell,  Ibid.  654.  Ez  parte  Wiggins,  I  HiU  [H.  Q.)  Ch. 
S61  4  Rand.  199,  204,  206.  Davis  d.  Simpson,  6  Uarr.  &.  Joliog.  147.  Bo^dc 
Hkwklni,  2  Dev.  Eq.  207.  Soott  v.  Freebuid,  7  Smedes  &  Uarsb.  409.  L«a»ee<rf 
Lu&nu  B.  'Brytan.  8  Ginney,  64.  Tilgbman  C.  J.,  4  Ibid.  48.  Campbell  >■.  Pefia.  L 
Ina.  Conipaii.v,  2  Wlmrton,  &1  1  AhIi.  307.  UrHi:kenrid(:i.-  i.  MoIIhiuJ.  "J  BbcU: 
(Ind.)  S77.  Wade  u.  PenibODe,  11  Ohio,  67.  ArmBtrong  u.  Huston,  8  Id.  SU 
Bohart  V.  Atkinson,  14  Id.  228.  Thorp  o.  McCuUum,  1  Gilm.  (111.)  614.  Hillsr 
Goodsell,  5  Conn.  476.  Story  J.,  in  I  Mason,  346.  Lovell  v.  Brings,  2  New  Hai^ 
216.  Carrier  v.  Green,  Ibid.  226.  Michoud  r.  Giiod,  4  How.  U.  S.  608,  606.  Ii 
Ihii  l*<t  cue  the  court,  in  the  opinion  delivered  bj  Mr.  Justice  Wayne,  gave  a  iboog 
■auction  to  the  doctrine  in  the  text  reladre  to  the  flduciarj  relations.  The  mat 
•ODud  doctrine  was  also  well  known  to  the  civil  law.  Dig.  18,  1, 34,  7.  Ibid.  IS,  I,  U. 
Ibid.  2S,  8,  6,  2.  See,  also,  the  Spanish  Faitidas,  4,  6,  6.  The  New  York  ItevM 
Slatntet,  vol.  ii.  870,  546,  hire  specially  provided,  as  declaratory  of  the  genenl  nil*, 
tbat  no  officer  selling  on  eiecndoD  shall  be  concerned  directly  or  indirectly  as  a  pv- 
chaaer ;  while  a  mortgagee  a  allowed  to  porchase  at  a  sale  at  auction  under  a  powH 
in  his  mortgage.  In  England,  a  mortgagee  is  allowed  to  bid  under  an  onler  in  chanco; 
fbr  the  sale  of  a  mortgage  estate.  Ez  pane.  Marsh.  1  Madd.  Ch.  148.  So,  lb* 
English  rule  in  equity  is,  that  a  creditor  taking  out  execution,  ma;  became  a  purchaser 


■  In  Qsrdner  v.  Ogden,  3  If.  T.  827,  Ibe  principle  was  applied  to  the  cue  oT  the  dak  tt  s 
broker  employed  to  sell  real  estate.  In  the  following  cases  Ibe  general  rule  is  asaened,  sad 
^ipUed  to  vaiying  conditions  of  tsct.  Uooie  e.  Mandlebatun,  8  Mich.  48S.  Congve  *.  Kitam, 
11  B«rb.(N.  Y.)  8t6.  Brothers  n  Brothen,  7  Ired.  IM.  HcLeod  n.  HcColl,  8  Jones  law 
(N.  C.),  ST.  Mltchnm's  Hein  v,  Hitchnm's  Adm'r,  8  Dana,  180.  Uobum  StaiB  Ok 
K  Cunberiand  Coal  and  Iron  Co.,  IB  Ud.  4M.  Comberland  Coal  and  Iron  Co.  *.  Sbenasa, 
80  Baib.  (N.  Y.)  S&S.  The  three  cases  last  mentioned  hold,  also,  that  a  third  person,  uilli^ 
in  a  purchase  with  a  tnistee,  is  nudar  th«  same  disabili^  as  the  trustee  himaalC 
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K  the  personal  estate  of  a  testator  and  intestate  be  insufficient  to 
pay  his  debts,  the  executor  and  administrator,  as  the  case  may  be, 
is  authorized  to  mortgage,  lease,  or  sell  so  much  of  the  real  estate 
as  shall  be  requisite  to  pay  the  debts.  This  is  done  in  the  several 
states  under  the  direction  of  the  Court  of  Probates,  or  other  court 
having  testamentary  jurisdiction ;  and  the  title  so  conveyed  to  the 


of  property  seised  under  it,  for  it  is  the  sheriff  and  not  the  creditor  who  sells.  Strat- 
ford V.  Twjnam,  Jacob,  418.  But  in  Fisk  v,  Sarber,  6  Watts  &  Serg.  18,  it  was 
adjudged,  lufter  a  most  thorough  and  elaborate  examination  of  the  doctrine  of  sales  and 
purchases  by  a  person  in  his  fiduciary  character,  that  a  trustee  is  not  only  prohibited 
from  purchasing  the  trust  estate  during  the  ezialeDee  <tf  the  trust,  but  that  the  trust 
subsists  for  certain  essential  purposes,  notwithstanding  the  property  if  in  the  hands 
of  a  judicial  officer,  and  that  a  trustee  who  becomes  a  purchaser,  even  ai  ajudickd  makt 
takes  the  estate  clothed  with  the  same  trust  as  before  the  sale,  and  is  accountable  as 
such  for  the  profits.  The  mere  exchange  of  trust  property  by  the  trustee,  under  a 
valid  power  in  trust,  is  not  an  alienation  of  the  estate  of  the  cestui  que  trust.  The  land 
taken  in  exchange  is,  for  every  beneficial  purpose  of  the  trust,  the  same  estate.  Haw- 
ley  and  King  v.  James  and  others,  6  Paige,  818.  Judge  Tuoker  (2  Blacks.  Comm.  by 
Tucker,  tit  Trusts),  lays  down  the  rule  in  broad  terms,  and  in  opposition  to  some 
dicta  in  the  Virginia  courts,  that  executors,  agents,  commissioners  of  sales,  sherifb, 
auctioneers,  attorneys,  and  all  persons  in  fiduciary  characters,  are  incapable  of  pur- 
chasing the  trust  subject  at  sales  made  by  themselves,  or  under  their  authority  or 
direction.  The  Supreme  Judicial  Court  of  Massachusetts,  in  Arnold  v.  Brown, 
24  Pick.  96,  lays  down  the  rule  in  the  same  broad  terms.^  The  general  principle 
extends  so  fiir,  that  if  a  trustee,  mortgagee,  tenant  for  life  or  purchaser,  gets  an 
advantage  by  being  in  possession,  or  behind  the  back  of  the  party  interested,  and 
purchases  in  an  outstanding  title  or  incumbrance,  he  shall  not  use  it  to  his  own  benefit, 
and  the  annoyance  of  him  under  whose  title  he  entered,  but  shall  be  considered  as 
holding  it  tn  trusts  Morgan  v.  Boone,  4  Mon.  (Ken.)  297.  S.  P.  4  Dana,  94.  So,  if  a 
surety  compounds  a  debt,  and  takes  an  assignment  of  it  to  himself,  he  can  only  claim 
against  the  principal  the  amount  actually  paid.  Reed  v.  Norris,  2  My.  &  Cr.  861. 
With  respect  to  sales  by  executors,  if  not  made  coUusively,  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  purchase-money.  Scott  v.  Tyler,  Dickens,  725. 
Tyrrell  v.  Morris,  1  Dev.  &  Batt  £q.  661.  Nor  is  the  purchaser  so  bound  where  a 
trust  is  defined,  and  the  purchase-money  is  to  be  invested  in  trusts  at  leisure.  Worm- 
ley  V.  Wormley,  8  Wheaton,  422.  The  Supreme  Court  of  the  United  States,  in  Jen- 
kins i;.  Pye,  12  Peters  U.  S.  241,  were  not  disposed  to  adopt  the  broad  principle  that  a 
voluntary  deed  from  an  adult  child  to  her  parent  was  primd  facie  void.  There  must 
be  evidence  of  undue  influence  exercised  by  the  parent,  and  operating  on  the  hopes 
or  fears  of  the  child,  or  some  other  ingredient,  showing  that  the  act  was  not  perfectly 
free  and  voluntary. 


4  The  case  of  Arnold  v.  Brown  excepts  from  the  operation  of  the  will,  an  attaching  officer, 
who  purchases  the  property  attached,  subject  to  the  Uen. 

6  A  person  entering  and  holding,  under  circumstances  which  make  his  possession  adverse 
to  the  claims  of  the  tenants  in  remainder  and  reversion,  may  purchase  in  an  adverse  title  for 
his  own  exclusive  benefit    Buihans  v.  Van  Zandt,  7  Barb.  (K.  T.)  91. 
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iraidiaiar  win  vest  in  him  cfl  ibe  rigfai  and  int^^ 
to  die  testator  or  intestste,  tit  the  time  of  hii  deaAh.    The  pn- 
oeedings,  in  siieh  easee^  depend  vpon  local  ]mmb;   and  in  Kev 
York,  Mawachnaetts,  New  Jeciqr>  Geor^  Illinma,  and  lliinii%fi| 
fnr  inatanee,  thejr  are  speoiaUy  detailed  in  the  Revised  Stetite, 

with  eamtiaiiB  provinona  to  guard  agaiMi  irregnlazilj  and 
*489   abuse,  (d)    The  interest  of  the  deceased  *in  conteacta  fir 

the  porchase  of  land,  may  equally  be  sold  for  the  like  pur- 
poae ;  and  provision  is  made  in  the  statute  laws  of  the  states  on  the 
subject,  for  the  specific  performance  of  the  contracsto  under  the 
direction  of  the  surrogate,  upon  terms  safe  and  juai  to  all  ju- 
ties. (a)^  The  sale  of  ttie  real  estate  of  the  testator  or  mtostate, 
)ij  the  executor  or  administrator,  under  the  orders  of  the  ofjAiani^, 
or  surrogate's,  or  testamraitaiy  court,  will,  in  sereral  of  the  stated 
aiqply  to  the  estate  left  by  the  debtor  at  his  decease,  mnA  avoid  al 
mosne  conyeyances  since  his  death.  (V)    But  the  cases  require  Ifast 


M  New Toik EarlMd  Stiteto^p TQl. iL 9»-118.  Md-Sao.  8e^  sIk^  fliatalM rf 
QanBectieiiftoClSSO;  BevlMd  StetolBs  of  MMiaolraMtti,  1806^  tU.  6^  a  71 5  aaana 
oCOhlo,  1881,  pp.  286,  aiA ;  BeviMd  Lura  (tf  imMii^  edit  1888^  pp.  e4A-aia;  S««- 
«lMoCDekwue,1888,e.2M;lAwiorAlataiis.837,847;  GMCod^onnmmmm; 
BeTised  Code  of  Mininippi,  1824,  pp.  66,  57  rMoCoy  v.  Nkholt,  4  How.  (MIm.)  fl; 
Statute  i^  New  Hampshire  of  July  2d,  1822;  Hotchkiss's  Code  of  Statute  Lawi  oT 
Georgia,  p.  482 ;  Revised  Statutes  of  New  Jersey,  1847,  p.  846.    In  Louisiana,  the 
curators  of  yacant  successions  sell  the  immovable  as  well  as  movable  estate,  under 
the  orders  of  the  Court  of  Probates,  which  has  exclusive  jurisdiction  over  the  esatei 
of  deceased  persons,  and  their  settlement    The  purchaser  takes  the  title,  under  such 
sale,  free  of  all  incumbrances ;  and  the  mortgagee  is  compelled  to  enforce  his  lien  on 
the  proceeds  in  the  hands  of  the  curator.    Vignaud  v.  Tonnacourt,  12  Martin  ( Louis.), 
22$).    Lafon  v.  FhiUips,  14  Ibid.  225.    De  Ende  v.  Moore,  Ibid.  336.    The  sale  re«:hes 
all  the  property  of  which  the  deceased  had  any  right  or  claim,  and  it  reaches  ev^o  id 
litigious  rights.    Seymour  v.  Bourgeat,  12  Louis.  128.    So  a  debtor  may  transfer  to  his 
creditor  a  litigious  right    Early  v.  Black,  Ibid.  205. 

(a)  New  York  Revised  Statutes,  vol.  ii.  sees.  66-75.    Purdon's  Peno.  Dig.  161. 

(6)  Mooers  v.  White,  6  Johns.  Ch.  381-889.  llays  u.  Jackson,  6  Blass.  149. 
Scott  v.  Hancock,  18  Ibid.  162.  Warwick  v.  Hunt,  6  Halst.  1.  In  Tennessee,  by  the 
■tatute  of  1827,  when  the  personal  estate  is  exhausted,  the  administrator,  or  any  credi- 
tor for  himself  and  others,  may  file  a  bill  to  subject  the  real  estate  to  the  payment  o( 
the  debts,  and  the  proceeds  of  the  sale  will  be  ratably  distributed,  and  all  creditors  are 
entitled  to  come  in,  and  equity  will  enjoin  in  the  mean  time  all  but  judgment  creditors 
iirom  proceeding  at  law.    Dulles  v.  Read,  6  Yerger,  53.    The  doctrine  in  the  case  of 


^  In  Maasachnsetts,  payment  of  an  execution  by  one  of  several  defendants  so  ftr  eztin- 
goishes  the  same  that  it  cannot  subsequently  be  assigned  to  the  debtor  paying  it,  and  be  leritd 
by  him  on  Und  of  the  other  debtors.    Adams  v.  Dn^e,  11  Gush.  604. 
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the  executor  Bhould  apply  withiD  a  reasonable  time  for  an  order  to 
Eell  thfl  real  estate,  or  he  will  not  be  pennitted  to  interfere  with  the 
intermediate  and  bond  jide  alienation  by  the  heir.  The  statute  in 
New  Jersey,  paesed  in  1826,  requires  the  order  for  the  sale  to  be 
obtained  by  the  executor  or  administrator  within  one  year  after  the 
death  of  the  testator  or  intestate,  in  order  to  affect  the  intermediate 
alienation  of  the  heir  or  devisee,  (c) 


TbompwD  D.  BrowD,  4  Johu.  Cb.  619,  is  to  tha  nne  eBbct,  Rod  m  ii  th«  EogUth 
law.  Uorrice  v.  The  Bank  of  Englud,  Cuei  temp.  Talbot,  21B.  4  Bni.  P.  C.  287. 
CUrke  e.  Earl  of  Ormonde,  Jacob,  106. 

(e)  Salet  of  laad  b^  public  offleeta  Wtt  kiM,  dqwnd  npov  toctf  atatuM^  and  dw 
■pedflc  ^ractiona  moit  be  itiioUr  pnraned.  Thna,  for  imtanoe,  a  lala  of  land  &* 
taxea,  in  Obio,  ia  Dot  Talid,  nnleu  the  record  of  the  ttdrertisemeDt  of  the  liat  of  deUiH 
quenta  for  four  weeks,  between  lit  of  October  and  Igt  of  December,  be  recorded  in 
flMsudHor'aofflai.ullieliwK^dlre*.    Eellegg  ».  WlMi^iIa,  8  OU»,  114. 
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""^^  nmH▲fia^  bi  Ami  erdisazy  uid  popokr  aoMptation^ 
llll^'is  the  transttdteriim  of  i>rop6rt!f^fi^ 
^Mliidr  ydlontary  aot  and  agreement,  foan^  on  m 
dooiflideratioii.    Bot, in jiidgBimit off Wf it irtke miqmmU^nwm mmm 
tgranylawfol  act  of  flie  party,  in  contradistinction  to  aoqnkNiofi  If 
Operation  of  law;  and  it  indudea  title  by  deed,  title  bf  matter  of 

record,  and  title  by  devise,  (a) 

■ » 

X.  (^  (h$  hUUry  iff  (ki  law  iff  dtUn^^ 

The  alienation  of  property  is  among  the  earliest  soggestioas 

flowing  from  its  existence.  The  capacity  to  dispose  of  it  becomes 
material  to  the  purposes  of  social  life,  as  soon  as  property  k 
rendered  secure  and  valuable,  in  the  progress  of  nations,  firom  a 
state  of  turbulence  and  rudeness,  to  order  and  refinement.  The 
power  of  alienation  is  a  necessary  consequence  of  ownership,  and 
It  is  founded  on  natural  right.  (6)     It  is  stated,  by  very  respectable 


(a)  Litt.  Bee.  12.  Co.  Litt  Ibid.  Neither  teDancy  by  courteBj  or  in  dower  wn 
titleB  by  purchase,  for  they  are  estates  arising  by  act  of  law.  See  supra^  p.  373.  Dr. 
Clarke  says,  that  the  purchase  of  the  Cave  of  Machpelah  by  the  patriarch  Abraham, 
as  recorded  in  Genesis,  c.  zxiii.  t.  16,  is  the  earliest  account  on  record  of  the  pll^ 
chase  of  land. 

(6)  Inst.  2, 1,  40.  Grotius,  de  Jure  Belli  et  Pads,  lib.  2,  c.  6,  n.  1.  It  may  be  hers 
observed,  in  entering  upon  this  important  title,  that  it  is  a  settled  rule  of  law,  that 
not  only  the  capacity  of  persons  to  oonyey  or  derise  real  estate  and  the  right  to 
inherit,  but  also  the  forms  and  solemnities  requisite  to  pass  the  title,  must  be  in  ood- 
ibrmity  with  the  local  law  of  the  country  in  which  the  land  is  situated.  Fuk  sapra, 
Tol.  ii.  67,  429,  and  infra,  vol.  iy.  618.  See  also  Coppin  v,  Coppm,  2  P.  Wms.  296; 
Bobinson  v.  Bland,  2  Burr.  1079;  Abbott  C.  J.,  in  Doe  v.  Vardill,  6  Bam.  &  Cress. 
iSS ;  Dundas  o.  Dundas,  2  Dow.  &  Oarke,  849;  Scott  v.  AUnutt,  2  Ibid.  409 ;  Cutter 
V.  DaTenport,  1  Pick.  86;  United  States  v.  Crosby,  7  Cranoh,  116;  Keir  v.  Moc% 
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authorities/ that  in  the  time  of  the  Anglo-Saxons,  lands  ^ere 
alienable  either  by  deed  or  by  will.  When  conveyed  by  charter 
or  deed,  they  were  distinguished  by  the  name  of  boc  or  baokland^ 
and  the  other  kind  of  land,  called  folchmd^  was  held  and 
conveyed  without  writing,  (c)  But  this  notion  of  the  *  free  *  442 
disposition  of  the  land  among  the  Saxons,  must  be  under- 
stood in  a  very  qualified  sense ;  and  the  jvs  diaponendij  even  at 
that  day,  was  subject  as  it  is  and  ought  to  be  in  every  country  and 
in  every  stage  of  society,  to  the  restraints  and  modifications  sug- 
gested by  convenience,  and  dictated  by  civil  institutions,  (a)  It 
was  reserved,  however,  to  the  feudal  policy,  to  impose  restraints 
upon  the  enjoyment  and  circulation  of  landed  property,  to  an 
extent  then  unprecedented  in  the  annals  of  Europe.  There  were 
checks  (though  they  were  comparatively  inconsiderable)  in  favor  of 
the  heir,  upon  the  alienation  of  land,  among  the  Jews,  (6)  Oreeks 
and  Romans.  The  feudal  restrictions  were  vastly  heavier,  and 
foimded  on  different  policy.  They  arose  partly  in  favor  of  the  heir 
of  the  tenant ;  for  the  law  of  feuds  would  not  allow  the  vassal  to 
alien  the  paternal  feud,  even  with  the  consent  of  the  lord,  without 
the  consent  of  the  heirs  of  the  paternal  line,  (c}    But  the  restraint 


9  Wheaton,  565 ;  M'Cormick  v.  Sulliyan,  10  Ibid.  192,  202.  Mr.  Justice  Story,  !n 
his  Commentaries  on  the  Conflict  of  Laws,  §§  421  145,  has  examined  at  length  the 
▼arious  and  contradictory  opinions,  and  idle  discussions  and  difficulties  of  the  foreign 
jurists,  on  the  subject  of  the  capacity  and  incapacity  of  persons  to  convey  real  prop- 
erty situated  in  a  country  in  which  the  owner  had  not  his  domicil.  His  conclusions 
on  the  subject  are  just  and  accurate,  and  as  to  the  general  principle  stated  in  this 
note,  he  has  sustained  it  by  a  reference  to  the  soundest  authorities,  both  foreign  and 
domestic 

(c)  Wright  on  Tenures,  154,  note.  Reeve's  Hist  of  the  English  Law,  vol.  i.  6, 
10, 11.  Spelman  on  Feuds,  c.  5.  Ihid.  on  Deeds  and  Charters,  b.  7,  c.  1.  2  Blacks. 
Comm.  90. 

(a)  The  alienation  of  bodand  was  prohibited  by  a  law  of  Alfred,  if  it  descended 
from  one's  ancestors,  and  the  ancestor  had  imposed  tliat  condition.  L.  L.  Alfred, 
c.  87.  Lombard's  Arch.  81.  Sir  Henry  Spelman  says,  that  bocland  was  hereditary,  and 
could  not  be  conveyed  from  the  heir  without  his  consent,  though  that  restriction  was 
finally  removed ;  nor  could  it  be  devised  by  will.  It  was  the  foickind  that  was  alien- 
able and  devisable,  and  was  in  the  nature  of  allodial  property.  Spelman's  Glossary, 
voce  Bocland  and  Folcland,  Mr.  Spence  (Equitable  Jurisdiction  of  the  Court  of 
Chancery,  vol.  i.  pp.  8,  9),  says  that  folcland  was  left  by  the  Saxons  without  specific 
appropriation  and  subject  to  Aiture  appropriations,  and  that  it  might  be  considered  as 
fiscal  domains.  He  says  it  was  the  bocland  in  the  Saxon  times  that  was  allodial,  and 
might  be  fi'eely  disposed  by  gift,  sale,  or  will.    Id.  pp.  20,  21. 

(6)  See  supra f  pp.  877,  878,  and  the  notes.  Ibid. 

(c)  Feud.  Ub.  2.  tit  89. 
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•iMe  principally  from  &T0r  to  the  lord  of  the  fee.  He  mm  eon* 
adored  as  having  a  strong  interest  in  the  abilities  and  fidelitf  d 
his  vassal;  and  it  was  deemed  to  be  a  great  hardship,  and  repugnaai 
to  the  entire  genius  of  the  feudal  system,  to  allow  the  land  whidi 
the  diieftain  had  given  to  one  fanulj,  to  pass,  without  his  constiit, 
into  the  possession  of  another,  and  to  be  transferred,  perhe^iSy  to  an 
enemy,  or  at  least  to  a  person  not  well  qualified  to  perform  the 
feudal  engagements.  The  restrictions  were  perfectly  in  accordance 
with  the  doctrine  of  feuds,  and  prc^^er  and  expedient  in  xeferenos 
to  that  eystem,  and  to  that  system  only.  The  whole  feudal 
^418  establishment  proved  itself  eventually  to  be  *  inccmaisteDt 
wilh  a  civilized  and  pacific  state  of  society ;  and  wherefw 
freedom,  commerce,  and  tiie  arts  penetrated  and  died  their  beniga 
influence,  the  feudal  fefaric  was  gpradually  undenuined^  and  all 
its  proud  and  stately  columns  were  successively  prostrated  in  the 
dust 

The  histoxy  of  the  gradual  decline  of  the  feudal  restraints  m 
England,  upon  alienation,  firom  Ihe  reign  of  Henry  L,  irtien  the 
earliest  innovations  were  made  upon  them,  down  to  the  final  re* 
eovery  of  Ihe  fell  and  fi:ee  exercise  of  the  right  of  diqxmtioBi 
ferms  an  interesting  view  of  the  progress  of  society.    Some  notice 
of  this  subject  was  taken  in  a  former  volume ;  (a)  and  though  the 
feudal  restrictions  upon  alienations  never  followed  die  emigration 
of  our  ancestors  across  the  Atlantic,  we  may  well  pause  a  moment 
upon  this  ancient  learning.     Our  sympathies  are  naturally  excited, 
in  a  review  of  the  subtle  contrivances,  the  resolute  struggles,  the 
undiverted  perseverance,  and  final  and  complete  success  which 
accompanied  the  efibrts  of  the  English  nation,  in  the  early  periods 
of  their  history,  to  break  down  the  stern  policy  of  feudal  despotism, 
and  to  regain  the  use  and  control  of  their  own  property,  as  being 
one  of  the  inherent  rights  of  mankind. 

The  first  step  taken  in  mitigation  of  the  rigors  of  the  law  of 
feuds,  and  in  favor  of  voluntary  alienations,  was  the  countenance 
given  to  the  practice  of  subinfeudations.  They  were  calculated 
to  elude  the  restraint  upon  alienation,  and  consisted  in  carving 
out  portions  of  tlie  fief  to  be  held  of  the  vassal  by  the  same  tenure 
with  which  he  held  of  the  chief  lord  of  the  fee.  The  alienation 
prohibited  by  the  feudal  law,  all  over  Europe,  was  the  substitution 

(a)  Vol.  iii.  lee.  68. 
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of  a  new  feudatory  in  the  place  of  the  old  one ;  but  subinfeudation 
was  a  feofi&nent  by  the  tenant  to  hold  of  himself.  The  purchaser 
became  his  vassal,  and  the  vendor  still  continued  liable  to  the 
chief  lord  for  all  the  feudal  obligations.  Subinfeudations  were 
encouraged  by  the  subordinate  feudatories,  because  they 
contributed  to  their  own  *  power  and  independence;  but  *444 
they  were  found  to  be  injurious  to  the  fruits  of  tenure, 
such  as  reliefs,  marriage  and  wardships,  belonging  to  the  par^ 
mount  lords.  Alienation  first  became  prevalent  in  cities  aad 
boroughs,  where  the  title  to  lands  and  houses  was  chiefly  allodial, 
and  where  the  genius  of  commerce  dictated  and  impelled  a  more 
free  and  liberal  circulation  of  property.  The  crushes  had  an 
indirect,  but  powerful  influence  upon  alienation  of  land ;  as  those 
who  engaged  in  that  wild  and  romantic  enterprise  ceased  to  place 
any  value  upon  the  inheritances  which  they  were  obliged  to  leave 
behhid  them.  A  law  of  Henry  I.  relaxed  the  restraint  as  to  pur^ 
chased  lands,  while  it  retained  it  as  to  those  which  were  ances- 
tral, (a)  In  the  time  of  Glanville,  (6)  considerable  relaxations 
as  to  the  disposition  of  real  property  acquired  by  purchase,  were 
tolerated.  Conditional  fees  had  been  introduced  by  the  policy  of 
individuals,  to  impose  further  restraints  upon  alienation ;  but  the 
tendency  of  public  opinion  in  its  favor  induced  the  courts  of  jus- 
tice, which  had  partaken  of  the  same  spirit,  to  give  to  conditional 
fees  a  construction  inconsistent  with  their  original  intention. 
This  led  tlie  feudal  aristocracy  to  procure  from  parliament  the 
statute  de  donis  of  18  Edw.  I.,  which  was  intended  to  check  the 
judicial  construction,  that  had,  in  a  great  degree,  discharged 
the  conditional  fee  ftom  the  limitation  imposed  by  the  grant. 
Under  that  statute,  fees  conditional  were  changed  into  estates 
tail;  and  the  contrivance  which  was  afterwards  resorted  to  and 
adopted  by  the  courts,  to  elude  the  entailment  and  defeat  the 
policy  of  the  statute,  by  means  of  the  fiction  of  a  common  recovery, 
has  been  already  alluded  to  in  a  former  part  of  the  present  vol- 
ume. 

The  statute  of  Quia  MnptoreSy  18  Edw.  I.,  finally  and  perma- 
nently established  the  free  right  of  alienation  by  the  sub-vassal, 
without  the  lord's  consent ;  but  it  broke  down  subinfeuda- 
tions, which  had  already  been  checked  by  magna  *  charia;    *445 


(a)  Lombard's  Arch.  208.  (6)  Lib.  7,  c.  1. 

TOL.  IT.  4Z 
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and  it  dedared  that  the  grantee  should  not  hold  the  land  of 
his  immediate  feoffor,  but  of  the  chief  lord  of  the  fee,  of  whom 
the  grantor  himself  held  it.  The  importance  of  that  proTiskm  Is 
the  feodal  lord  was  the  cause  of  its  bdng  enacted  ad  wttfaiiliaBi 
magnalbimi  regtU^  as  Ihe  statute  itself  admits.  The  power  of  invot 
untaiy  alienation,  by  rendering  the  land  answerable  by  attach- 
ment  for  debt,  was  created  by  the  statute  of  Westm.  2, 18  Edw.  L 
c  18,  which  granted  the  degit;  and  by  the  statutes  merchaBt 
or  staple,  of  18  Edw.  I.  and  27  Edw.  III.,  which  gave  the  egtML 
These  proTisions  were  called  for  by  the  growing  commercial  qiiiit 
of  the  nation.  To  these  we  may  add  the  statute  of  1  Edw.  UL, 
taking  away.ihe  forfeiture  or  alienation  by  the  king's  tenants  m 
eofiUy  and  substituting  a  reasonable  fine  in  its  place ;  (and  whidi 
Lord  Ooke  says,  (a)  was  only  an  escposition  of  magna  duaria;) 
and  this  gave  us  a  condensed  view  of  the  pn^ress  of  the  common- 
law  ri^t  of  alienation  from  a  state  of  senritude  to  fireedom.  (i) 


(«)2Iiiit6S. 

(6)  Tbete  fvooettiTe  periods  in  the  progreit  of  the  law  of  aliemittep^  mmj  be  Ibad 
f^  and  distinctij  stated  in  detached  parti  of  Beeye'i  Hlf tofy  of  the  Engiidi  lev; 
Imt  a  more  entixe  and  better  riew  of  tiie  hiitoiy  of  the  Englisb  law  of  aliwtfBH 
if  to  be  seen  in  Snlliyan's  Hiatorical  Treatise  on  the  Feudal  Law,  sees.  16,  16,  and 
in  Dalrymple's  Essays  on  Feudal  Property,  c.  8.    The  latter  unites  with  it  a  history 
of  the  recovery  of  the  right  of  alienation  in  Scotland.    "  Of  old,"  says  Lord  Stsir, 
"  alienations  of  land  for  money  were  very  rare  in  Scotland,  or  the  contracting  of  con- 
siderable debts ;  there  were  then  known  no  legal  execution  for  debt  against  lands  or 
heritable  rights,  but  only  against  movables  by  the  brief  of  distress  or  poinding ;  bat 
after  the  statute  of  the  year  1469,  if  the  debtor  had  not  movable  goods,  but  lands, 
the  sheriff  was  to  sell  tlie  land  to  Uie  avail  of  the  debt,  and  pay  the  creditor,  and  to 
be  redeemable  within  seven  years;  and  if  he  could  not  find  a  buyer,  he  was  to 
appraise  the  lands  by  thirteen  persons  of  the  best  and  worUiiest  in  the  shire,  and  assign 
to  the  creditor  lands  to  the  avail  of  the  sum."    Lord  Stair's  Institutions,  by  More, 
vol.  ii.  404,  405.    There  were  other  provisions,  and  subsequently  modified,  and  which 
it  is  not  necessary  here  to  pursue.    The  subject  of  alienation  of  land  is  also  sketohed 
by  Sir  William  Blackstone,  in  his  Commentaries  (vol.  ii.  287-2iK)),  with  his  usual 
felicity  of  execution;  and  it  is  lightly  touched  in  Millar's  Historical  View  of  the 
English  Government,  a  work  of  great  sagacity  and  justness  of  reflection,  but  destitute 
of  true  precision  and  accuracy  in  detail.    Thus,  on  the  very  point  before  us,  he  only 
says,  in  relation  to  the  Anglo-Saxon  times,  that  "  no  person  was  understood  to  have 
a  right  of  squandering  his  fortune  to  the  prejudice  of  his  nearest  reUtions."    This  is 
loose  in  the  extreme ;   and  yet  for  this  passage  he  refers  to  a  law  of  Alfred,  which 
gives  us  the  exact,  and  a  far  difierent  regulation,  and  which  law  was  mentioned  in  a 
preceding  note,  p.  442,  n.  b. 
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•  n.  Of  the  purchiise  of  pretended  titles.    .  *  446 

Every  citizen  of  the  United  States  is  capable  of  taking 
and  holding  lands  by  descent,  devise  or  purchase ;  and  every  per* 
son  capable  of  holding  lands,  except  idiots,  persons  of  unsound 
mind  and  infants,  and  seised  of,  or  entitled  to  any  estate  or 
interest  in  land,  may  alien  the  same  at  his  pleasure,  imder  the 
regulations  prescribed  by  law.  This  is  a  principle  declared  in 
the  New  York  Revised  Statutes,  (a)  and  I  presume  it  is  the 
general  doctrine  throughout  the  United  States.  In  no  other  part 
of  the  civilized  world  is  land  made  such  an  article  of  commerce, 
and  of  such  incessant  circulation ;  though  it  is  said  that  in  Eng- 
land, houses  and  lands  have  now  become  common  means  of  invest- 
ment, and  circulate  from  owner  to  •  owner  with  unusual  and 
startling  rapidity.  There  is  one  check  to  the  power  of  alienation 
of  a  right  or  interest  in  land,  taken  from  the  statute  of  82  Hen. 
Vill.  c.  9,  against  selling  pretended  titles ;  and  a  pretended  title, 
within  the  purview  of  the  common  law,  is  where  one  person  lays 
claim  to  land,  of  which  another  is  in  possession,  holding  adversely 
to  the  claim.  (()  Every  grant  of  land,  except  as  a  release,  is  void 
as  an  act  of  maintenance,  if  at  the  time  the  lands  are  in  the 
actual  possession  of  another  person,  claiming  under  a  title  adverse 
to  that  of  the  grantor,  (c)  ^  This  principle,  it  is  believed  and 
assumed,  prevails  very  generally  in  the  jurisprudence  of  this  coun- 
try, and  it  has  always  been  received  as  a  setfled  law  in  New  York, 


(a)  Vol.  i.  719,  sees.  8,  9, 10. 

(6)  Mountague  C.  J.,  in  Partridge  v.  Strange,  1  Plowd.  88,  a. 

(c)  latt  sec.  847.1 


1  Way  V.  Arnold,  18  Geo.  181.    A  deed  of  a  pretended  title  to  land  is  not  void  under  1 
SeY.  Code,  1819,  c.  108,  p.  876.    Middleton  v,  Arnolds,  18  Gratt  (Ya.)  489. 

s  Bat  a  deed  fVom  the  true  owner  of  land,  made  while  a  mere  trespasser  is  in  possession,  is 
valid.  Bowie  v,  Brahe,  8  Duer  (N.  T.),  86.  Carrington  v.  Goddin,  18  Gratt  (Ya.)  1.  One 
having  a  right  of  entry  on  land  may  convey.  Pratt  v.  Peiroe,  86  Blaine,  448.  A  deed  by  the 
true  o¥mer,  while  one  is  in  possession  claiming  adversely,  is  void  as  against  him  in  possession, 
and  an  claiming  under  him,  but  valid  as  to  other  persons  and  the  grantor.  Howard  v.  Howard, 
17  Barb.  (N.  Y. )  668.  One  whose  estate  is  devested  and  turned  into  a  mere  right,  cannot  transfer 
bis  right  by  deed  to  a  stranger,  but  he  may  release  it  to  a  party  in  possession.  Williams  «. 
Council,  4  Jones  Law  (N.  C),  206.  Early  v.  Garland,  18  Gratt.  (Ya.)  1.  Actual  possession  by 
'  the  grantor  is  not  necessary  to  give  effect  to  his  deed,  for  if  the  possession  held  by  another  be  of  a 
fiduciary  character,  or  if  its  origin  and  continuance  were  such  as  not  to  amount  to  a  disseisin, 
it  will  not  impede  the  operation  of  the  deed. 
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and  it  has  been  incorporated  into  tlie  fieviaed  Statatea.  (d)  Bit 
even,  in  sooh  a  caae,  the  daimant  is  allowed,  by  the  atatotey  to 
eccecate  a  valid  mortgage  of  flie  lands,  whidi  has  preferanoe,  frm 
the  time  of  recording  it,  over  aabfiequent  judgmenta  and  mwi- 
gages,  and  Irinda  the  lands  £rom  the  time  of  leooTering  jfomm 

sum.  (e)  * 
*44T       *The  ancient  policy  which  prohibited  tlw  aala  of  pvfr- 

tended  titlea,  and  held  the  oonTeyanoe  to  a  third  penon 
of  lands  held  adtersely  at  the  time  to  be  an  act  of  mainteaanoe,  was 
fimnded  upon  a  state  of  sodety  whidi  does  not  exist  in  Hua  ooui- 
try.  A  right  of  entry  was  not  assignable  at  conwiwin  law,  beoanaa, 
aaidLord  Coke,  (a)  ^  under  cdor  thereof,  pretended  titlea  mi^t  be 


(il)  YoL  L  789,  Mi.  147, 148.    T6  ooMtitrtB  u  pammmm  miummi,  96  ^e  m  t9 
a  noanrj,  or  to  sroid  a  daed  nbteqiieiitilf  ^mmM  If  the  tnm  owimi;  tlw 
muting  vp  tlM  adTene  powctricin  moft^in  making  hit  eatrj  upoo  the  land,  haveadid 
ioal  JUh.   IMng/Kbaa  v.  Peni  Iron  Oomputy,  9  Wendell,  611.    Adrene  poaMalai 
laqnlrfle  to  oonrtltiite  a  hv  to  file  vaertlon  of  a  togal  lltto  I7  tlie  oiHMtf,  an^ 
anfail,  continued,  Tiribie,  notorioiM,  diitinct,  and  hortfle  jiaiwwiBii."    Mr.JottloaJkn- 
oen,  in  Hawk  v.  fieMeman,  6  Sei^.  4  Bawle^  21.     This  definition,  teja  Mr.  WaDM^ 
in  Ue  note  to  the  ctie  of  Tnjkir  v.  Horde,  in  Smitfa't  Lee^ng  Gitea,  Law  IAM7. 
N.  8.  ToL  zxriiL,  if  oonoelTed  witti  lingular  oompleteneM  and  eoeuiac^.    8aei  to  te 
lame  point,  Ck>bam  v.  HoDie,  8  Bfetcal^  125.    Kent  C.  J.,  in  Jackaon  v.  Scbooa- 
maker,  2  Johm.  280.    Tilton  v.  Hunter,  24  Maine,  82.    The  poneiuon  of  tenant  ftr 
lifiB  IB  not  adyerse  to  the  remainder-man,  and  the  latter  may  aelL    Grout  v,  Townaend, 
2  Hill,  554.* 

(e)  The  Bheriff's  sale  on  execution  of  landa  of  the  defendant  held  adyerae^  if 
Talid,  for  judicial  or  official  talea  are  not  within  the  policy  of  the  champertj  law,  bet 
the  purchaser  under  the  execution  cannot  sell  while  the  landa  are  so  held,  for  it  would 
be  an  act  of  champerty.  Frizzle  v.  Veach,  1  Dana  (Ken.),  216.  Vlc^t  r.  Violet, 
2  Ibid.  826.    Jarratt  v.  Tomlinson,  8  Watts  &  Serg.  114.« 

(a)  Co.  Litt.  214,  a.  So,  a  contract  by  an  attorney,  to  cany  on  a  suit,  on  the  prin- 
ciple of  no  purchcue  no  pmf,  or  for  pari  of  the  thinffs  sued  for,  has  been  held  not  to  be 
Talid  in  law.    Liyingston  v,  Cornell,  2  Martin  (Louis.),  281  .^ 


t  As  to  what  ooBfltitiitM  advene  possession,  see  Lane  «.  Gould,  10  Barb.  (N.  T.)  854,  and 
Sherwood  9,  Waller,  30  Coon.  868. 

«  Major  eiBnuh,  rind.  288.    McOill «.  Doe,  9  Ind.  808. 

*  When  land  is  held  adversely,  both  to  the  tenant  by  the  courtesy  and  the  heir,  the  tenant 
eannot  convey  to  the  heir.    Vrooman  e.  Shepherd,  14  Barb.  (N.  Y.)  441. 

1  A  contract  to  pay  an  attorney  a  fee  equal  to  one-fourth  the  value  of  the  land  recovered, 
less  by  the  costs  of  the  suit,  the  attorney  to  wait  for  his  fee  till  after  the  land  \»  sold,  is  not  void 
tar  champerty,  under  the  statute  of  Kentucky.  Bamaey  v.  Trent,  10  B.  Mon.  886.  Davis  c. 
Sparrow,  16  Id.  68.  The  aadent  policy  which  held  the  conveyance  to  a  third  person  of  buds 
held  adversely  at  the  time  to  be  an  act  of  maint/pnance,  does  not  find  fiivor  in  the  United  States ; 


LEC.  LZVU.]  OP  EBIL  FBOPSBTT.  509 

granted  to  great  men,  whereby  right  might  be  trodden  down,  and 
the  weak  oppressed."  (i)  The  repeated  statutes  which  were 
passed,  in  the  reigns  of  Edw.  I.  and  Edw.  III.,  against  champerty 
and  maintenance,  arose  from  the  embarrassments  which  attended 
the  administration  of  justice  in  those  turbulent  times,  from  daiv- 
gerous  influence  and  oppression  of  men  in  power,  (c)  The  statute 
of  82  Hen.  Yin.  imposed  a  forfeiture  upon  the  seller  of  the  whole 
value  of  the  lands  sold,  and  the  same  penalty  upon  the  buyer  also, 
if  he  purchased  knowingly.  This  severe  statute  was  reenacted 
literally  in  New  York,  in  1788 ;  and  in  Yirginia,  in  1786,  and  in 
North  Carolina,  in  their  Revised  Statutes,  1837  ;  ((2)  but  the  penal 
provisions  are  altered  by  the  New  York  Revised  Statutes,  (e) 
which  have  abolished  the  forfeiture,  and  made  it  a  misdemeanor 
for  any  person  to  buy  or  sell,  or  make  or  take  a  promise  or  cove- 
nant to  convey,  unless  the  grantor,  or  those  by  whom  he  claims, 
shall  have  been  in  possession  of  the  land,  or  of  the  reversion  or 
remainder  thereof,  or  of  tlie  rents  and  profits,  for  the  space  of  a 
year  preceding.^    The  provision  does  not  apply  to  a  mortgage  of 


(6)  Rights  of  entry  were  made  alienable  by  deed,  8  and  9  Vict.  c.  106. 

(c)  Champerty  is  a  bargain  between  the  plaintiff  or  defendant  and  a  third  person, 
to  diyide  the  land  or  matter  in  dispute  between  them,  if  they  prevail,  and  the  cham- 
pertor  to  carry  on  the  suit  at  his  own  expense.  Maintenance  is  a  kindred  offenoe 
and  is  an  offldoos  intermeddling  in  a  suit  that  does  not  belong  to  one,  by  assisting 
either  party  to  prosecute  or  defend  it.  4  Blacks.  Comm.  134.  20  Johns.  892.  Those 
statutes  are  founded  upon  a  principle  common  to  the  laws  of  all  well-goTemed  coun- 
tries, that  no  encouragement  should  be  given  to  litigation,  by  the  introduction  qf 
parties  to  enforce  those  rights  which  others  are  not  disposed  to  enforce. 

(rf)  Vol.  i.  260. 

(e)  Vol.  ii.  691,  sees.  6,  7.  In  Ohio,  knowingly  selling  and  conveying  land  without 
having  any  legal  or  equitable  title,  founded  on  a  written  contract,  devise,  descent,  or 
deed,  with  intent  to  defraud  the  purchaser,  is  a  fraud,  and  the  party  doing  it  is  liable 
to  imprisonment  in  the  penitentiary  at  hard  labor.    Statutes  of  Ohio,  1831,  p.  142.' 


and  in  Michigan,  so  fiur  as  concerns  its  application  to  sales  by  one  oat  of  possession,  it  has  been 
annulled  by  statute.  20  How.  U.  S.  467.  The  Act  of  Heniy  YIIL  is  not  rigidly  enforced  in 
this  countiy.  Sedgwick  v.  Stanton,  4  Keman  (14  N.  T.),  289.  Lytle  r.  State,  17  Ark.  608. 
Wood  V.  McGuire,  21  Geo.  676.  Ncwkirk  v.  Cone,  18  111.  449.  Major  v.  Gibson,  1  P.  &  H. 
(Ya.)  48.  It  is  doubtf\il  whether  the  common-law  offence  of  maintenance  and  champerty  exists 
in  the  state  of  Vermont.    Danforth  «.  Streeter,  2  Wms.  (28  Vermont)  490. 

^  The  law  of  champerty  and  maintenance  does  not  obtain  in  Iowa.  Wright  v.  Meek,  8 
Iowa,  472. 

>  The  sale  of  a  pretended  title  is  an  illegal  consideration;  being  both  criminal  and  immoral. 
Pepper  «.  Haight,  20  Barb.  (N.  Y.)  429.  The  statate  of  82  Henry  YIII.  is  not  in  foiee  in 
Georgia.    Cain  v.  Monroe,  28  Geo.  82.    Hairing  v.  Barwick,  24  Id.  69. 

48* 


610  OP  HEAL  PBOPEKTT.  [PABI  Tt 

tiie  lands,  nor  to  a  release  of  the  same  to  the  person  in  Uvfol 
possessiou.  (/)  It  scetQs  to  be  unuecessarily  har&h  ;  but  it  is  to 
be  observed,  that  it  was  a  principle  conformable  to  the  wbult 
genius  and  policy  of  the  commoa  law,  that  the  grantor,  in  a 
oouveyance  of  laud,  (unless  in  the  ca^  of  a  mere   release  to  (be 

party  in  possession,)  should  have  in  him,  at  the  time,  * 
•448    •right  of  posecssion.     A  feoffiuent  was  void  without  liTtrr 

of  soiein ;  and  without  possession  a  man  couM  not  mske 
livery  of  seisin,  (a)  This  principle  is  not  peculiar  to  the  Engitsh 
law ;  it  was  a  fundamental  doctrine  of  the  law  of  feuds  ttii  tbe 
continent  of  Europe.  No  feud  could  be  created  or  transferred 
without  investiture,  or  putting  the  tenant  into  possession ;  aod 
delivery  of  possession  is  still  requieite,  in  IloUaud  and  GertDMiy. 
to  the  transfer  of  real  property,  (i)  It  seems  to  be  the  general 
sense  and  usage  of  mankind,  that  the  tronsfer  of  real  properly 
should  not  be  valid,  unless  the  grantor  bath  the  capacity,  as  wdl 
as  the  intention,  to  deliver  possession.  Sir  William  Blackstooe 
says,  (c)  that  it  prevails  in  tlio  codes  of  "  all  well-governed  na- 
tions ; "  for  poBscssibn  is  an  essential  part  of  title  and  dominion 
over  property.  As  the  conveyance  in  sucli  a  case  is  a  mere 
nullity,  and  has  no  operation,  the  title  continues  in  tlie  graator, 
so  as  to  enable  him  to  maiiiliiin  an  cjoctmeut  ujion  it ;  and  the 
Toid  deed  cannot  be  set  up  by  a  third  person  to  the  prejudice  of 
his  title,  (d)  But  as  between  the  parties  to  the  deed,  it  mi^t 
operate  by  way  of  estoppel,  and  bar  the  grantor.    The  deed  is 


(/)  It  fau  been  beM  in  Keatiu^}',  tbat  Ihoogb  a  penon  enten  OD'land  Urtioad}, 
and  while  in  pouesaion,  obtaini  s  releue  of  the  onUtanding  tide,  it  i«  not  an  aUam 
agaitut  tlie  Champer^  Act,  if  there  «m  do  coUniioD  with  the  grantee.  Adaaia  *. 
Bofiml,  6  Dua,  106.* 

(a)  Perkins,  wc.  220. 

(b)  Ftadum  tine  innutttura  nuOo  mada  amttibti  poUM;  inttititia^ propria  Jtdtir  fm- 
anna.  Fendonun,  Ub.  1,  tit  26,  lib.  i^  tit  2.  Voet,  Com.  ad.  Pand.  Ub.  41,  tit  1, 
MC.8S. 

(e)  Comm.  toI.  ii.  811. 

(cf)  WiUiami  e.  Jacfcaon,  6  Johns.  480.  W<dcot  d.  Knight,  B  Mau .  418.  Biinkf 
f>.  Whiting,  6  Fick.  S48.> 


*  Bladaoe  i.  Bogeis,  8  Sn«ed  (Tenn.},  «M. 

1  In  Georgia,  when  one  oat  of  poaseiHon  make!  a  deed  of  land,  thoogfa  the  dead  la  itM 
IcritatnleSa  Hem;  VIIL,  jet  tta«  grantee  msj  nw  the  name  of  ths  gianloi  to  recorer  Oi 
id  b7  ^eclmenL    TbomiMon  v.  Bichaida,  IS  Geo.  tBL 
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good,  and  passes  the  title  as  between  the  grantor  and  grantee,  (e) 
This  is  the  language  of  the  old  authorities,  even  as  to  a  deed 
founded  on  champerty  or  maintenance.  (/) 

The  doctrine,  that  a  conveyance  by  a  party  out  of  possession 
and  with  an  adverse  possession  against  him,  is  void,  prevails 
equally  in  Connecticut,  Massachusetts,  Vermont,  Maryland,  Vir- 
ginia, North  Carolina,  (cf)  Tennessee,  (K)  Kentucky,  Mississippi,* 
Alabama,  Indiana,  and  probably  in  most  of  the  other 
states,  (t)  *  In  some  states,  such  as  New  Hampshire,  *  449 
Pennsylvania,  Ohio,  Illinois,  Missouri,  and  Louisiana,  the 
doctrine  does  not  exist ;  and  a  conveyance  by  a  disseisee  would 
seem  to  be  good,  and  pass  to  the  third  person  all  his  right  of  pos- 
session, and  of  property,  whatever  it  might  be.  (a) 


(e)  LiyiDgston  v.  Prosens,  2  Hill,  626. 

(/)  Bro.  tit.  Feofiinents,  pi.  19.  Fitzherbert  J.,  in  27  Hen.  VHI.,  fo.  28,  b.  24,  a. 
Co.  Litt  869.  Beaomond  J.,  in  Cro.  E.  445.  Hawk.  b.  1,  c.  86,  sec.  8.  Jackson  v. 
Bemont,  9  Johns.  66.    S.  P.  9  Wendell,  616. 

{3)  Hoppiss  V.  Eskridge,  2  Ired.  (N.  C.)  Eq.  64.  Bevised  Statutes  of  North  Cazo- 
Una,  Yol.  i.  260. 

(A)  Statute  Laws  of  Tennessee,  1821,  ch.  66,  and  1886,  p.  148. 

(t)  In  Michigan,  the  purchaser  of  land  in  possession  of  a  third  person,  with  knowl- 
edge of  that  fact,  takes  it  subject  to  all  equities  between  the  Tender  and  the  possessor. 
Bood  V.  Chapin,  1  Walker  Ch.  79,  and  if  there  exists  an  adverse  possession,  no  title 
passes.  Godfroy  v.  Disbrow,  1  Walker  Ch.  260.  In  Connecticut,  by  the  Colony  Act 
of  1727,  the  seller  forfeits  half  the  value  of  the  land ;  and  by  the  Revised  Statutes  of 
1821,  and  of  1838,  the  forfeiture  is  continued,  and  applies  as  well  to  the  buyer  as  to 
the  seller.  In  Kentucky,  by  the  Champerty  Act  of  1824,  every  conveyance  or  con- 
tract for  the  sale  of  land  held  adversely,  unless  in  consummation  of  a  previous  honet 
Jide  lawflil  sale,  or  executory  contract  of  sale,  is  void,  and  the  pre-existing  title  of  the 
vendor  is  not  impaired.  Wash  v.  McBrayer,  1  Dana,  666.  Bedman  v.  Sanders, 
2  Ibid.  68.  Cardwell  v.  Sprigg,  7  Ibid.  86.  Cardwell  v.  Sprigg,  1  B.  Mon.  871.»  In 
Massachusetts,  the  penalty  in  the  statute  of  82  Henry  VIII.  has  never  been  adopted, 
though  the  principle  of  the  common  law  is  assumed  that  such  a  conveyance  is  void. 
6  Pick.  348.  In  Indiana,  such  a  conveyance  is  held  void  at  common  law.  Fite  v. 
Doe,  1  Blackf.  127 ;  yet  the  statute  of  Hen.  VIII.  is  held  to  be  in  affirmance  of  the 
common  law.  McLean,  880.  Vidt  supra,  p.  438,  as  to  sales  of  litigious  rights  in 
Louisiana.  Revised  Laws  of  Illinois,  1888,  p.  180.  Revised  Statutes  of  Missouri, 
1836.    Bledsoe  v.  Doe,  4  How.  (Miss.)  18.    Dexter  v.  Nelson,  6  Ala.  68.* 

(a)  Hadduck  v.  Wihnarth,  6  N.  Hamp.  181.  Whittemore  v.  Bean,  6  Ibid.  60. 
Stoever  v.  Whitman,  6  Binney,  420.  Cresson  u.  Miller,  2  Watts,  272.  Lessee  of  Hall 
V.  Ashby,  9  Ohio,  96.  Willis  v.  Watson,  4  Scam.  64.   Willard  v.  Twitchell,  1 N.  Hamp. 


s  Hanna  r.  Renfro,  82  Miss.  (8  G«oige)  125. 
*  Kensolving  v.  Pierce,  18  B.  Mon.  (Ken.)  782. 
4  Poe  V.  Davis,  29  Ala.  676. 
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It  is  tiie  ietded  doctrine  in  England  and  in  New  Ycnk,  aai 
probably  in  most  of  tiie  other  states,  that  the  pmehaae  of  kad 
pending  a  suit  concerning  it,  is  champerty ;  and  the  purebase  is 
Toid,  if  made  with  a  knowledge  of  the  soit,  and  not  in  consummar 
tion  of  a  previous  bargain,  (ft)  ^    The  statutes  of  Weatm.  !>  e.  2S, 


177.1  TheActof  TeimeMee  of  1805  altowed  the  penonhATing  light  or  title,  to  e^ 
Te7  lancU  held  adTeneljr  tt  the  time ;  but  the  Act  of  1821,  c  66,  reftawttgd  Oi 
dbsmperlgr  ttfttnte  of  82  Hem  YUL,  to  ikr  u  to  declare  iH  such  oonTCjaimi  vaU 
Wbiteeide  v.  Marlia,  7  Terger,  884.  It  was  bald,  in  Kentnekjr,  in  ITCoudi  c 
Bnmn,  6  Hon.  478,  that  the  laiida  of  a  delSuidant  were  not  Uahle  to  <i¥BCBtinn,  vmkt 
Hm  Act  of  1798,  while  In  the  advene  poeaession  of  another.  Then  came  tbe  Adrf 
1898, and  allerwarda  the  caie  of  Frisde  o.  Veach,  1  Dana  (Ken.),  211,  in  wUehtt 
was  held,  that  under  the  last  Act,  the  lands  of  the  ^Mbndant,  though  in  the 
possession  of  another,  were  snlgect  to  levy  and  sale  on  execution,  and  tiiat  tlie 
party  doctrine,  and  Champerty  Act  of  1891  did  not  apply.  The  Kentndy  Aetof 
1824,  against  maintenance  and  champerty  (and  the  latter  is  held  to  he  tiie  voatodteas 
qpaeies  of  maintenance,  and  Told  at  common  law),  declared  that  all  oontncta  to  ■ids^ 
take  to  cany  on  any  suit,  or  to  recoTer  uaj  right  or  title  to  land  held  adTenety,  la 
consideration  of  having  pari  or  profit  oidoftke  tkmg  m  eonlsif ,  waa  unlawfld,  and  tibe  par 
ties  thereto  finftited  all  flaim  and  right  to  the  kmd,  so  te  aa  to  protect  the  eoc^ail 
Smith  o.  Faxton,  4  Dana  (Ken.),  898,  894.  A  conveyance  of  bud  hgr  one  not  k 
possession,  and  held  advevM^  at  the  time,  is  void  1^  the  Act  of  1824  agaiaat  chon- 
perty.  Haley  o.  Deakins,  6  B.  Hon.  161.  The  statote  against  bojing  and  mOag 
pretended  titles,  does  not  prohibit  the  sale  and  purchase  of  equitable  titlea.  It  dosi 
not  apply  to  trust  estates.  It  means  legal,  and  not  equitable  titles.  Lord  Eldoo^  in 
Wood  V.  Griffith,  1  Swanst.  55,  56.  Allen  v.  Smith,  1  Leigh  ( Virg.),  281.  Baker  r. 
Whiting,  8  Sumner,  476. 

(6)  M.  8  Edw.  IV.  13,  b.  60  Ass.  pi.  2.  Fitz.  tit.  Champerty,  pi.  16.  Mowaer. 
Weaver,  Moore,  655,  Hawk.  P.  C.  b.  1,  c.  84,  tit.  Champerty.  2  Co.  Inst-  563,  5M. 
Jackson  v.  Ketchum,  8  Johns.  479.  Louisiana  Code,  art.  2428.  In  Sims  v.  CroM, 
10  Terger,  460,  it  was  held  that  the  Champerty  Act  of  that  state  (and  the  same  rule 
of  construction  applies  to  the  same  statute  provision  elsewhere),  did  not  apply  to  s 
conveyance  in  fulfilment  of  a  honei  Jkie  contract  made  prior  to  any  adverse  possef- 
sion.  Mr.  Dane  says,  there  is  no  statute  on  the  subject  in  Massachusetts,  but  thit 
champer^  is  an  ofience  in  that  state  at  common  Utw.  Dane's  Abr.  vol.  vi.  741, 
sec.  41.  The  old  common-law  offence  of  champerty,  it  is  said,  never  existed  ia 
Delaware.  See  3  Ilarr.  (DeL )  139 ;  Bayard  v.  McLane,  where  the  doctrine  of  champed 
ty  and  maintenance  is  laboriously  and  learnedly  discussed.  But  in  Ohio,  though  there 
be  no  statute  against  champerty  or  maintenance,  they  are  held  to  be  oflfenoes  ss 
common  kw,  and  the  contracts  void.  Weakly  v.  Hall,  18  Ohio,  167.  The  old  cases 
on  maintenance,  said  Lord  Ch.  B.  Abinger,  &re  exploded.     Partiea  may  Uiwfbllj 


1  By  the  law  of  Missoiiri,  a  person  conveying  land,  of  which  at  the  time  he  has  no  seisia, 
has  the  power  to  make  a  covenant  of  warranty,  which  will  run  with  the  land.  This  power, 
however,  is  confined  to  the  individual,  and  does  not  extend  to  courts,  which  can  on^  diFpoM 
of  existing  interests.    Vancourt  v.  Moore,  26  Missou.  (6  Jones)  92. 

s  Spzye  0.  Porter,  7  £11.  &  BL  68. 
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Westm.  2,  c.  49,  and  particularly  the  statute  of  28  Edw.  I.  c.  11, 
established  that  doctrine,  which  became  incorporated  into  the  com- 


enter  into  an  agreement  to  maintain  and  defend  each  other,  in  a  matter  in  which 
they  believe  their  interests  to  be  identical.  Maintenance  now  means  where  a  man 
improperly,  and  for  the  purpose  of  stirring  up  litigation  and  strife,  encourages  others 
either  to  bring  actions  or  to  make  defences  which  they  have  no  right  to  make. 
Findon  v.  Parker,  11  Mees.  &  W.  679,  682.  If  a  person  has  an  equitable  interest  in 
the  title  in  dispute,  as  where  the  second  mortgagee  brings  in  the  first  mortgage  pending 
the  suit,  it  is  not  champerty  in  the  modem  mitigated  sense  of  it.  Hunter  t;.  Daniell, 
4  Hare,  420.  Though  exceptions  to  the  earlier  doctrine  against  champerty  hare 
greatly  multiplied,  and  the  severity  of  the  old  rule  liberally  considered  and  mitigated, 
yet  it  is  still  an  oftenoe  suspiciously  to  intermeddle  with  another's  litigation  without 
any  personal  interest  or  a£Einity  to  the  parties.  Lathrop  v.  Amherst  Bank,  9  Metcalf, 
489.  Purchasing  an  interest  hi  the  thing  in  dispute,  with  the  object  of  maintaining 
and  taking  part  in  the  litigation,  is  still  champerty  and  an  offence.  Tindal  C.  J., 
in  Stanley  v.  Jones,  7  Bing.  869.  Persons  having  any  legal  or  equitable  interest  in 
the  matter  in  dispute,  or  standing  in  the  relationship  of  father  and  son,  ancestor  and 
heir  apparent,  husband  and  wife,  and  brothers,  are  exceptions  to  the  law  of  main- 
tenance, and  may  maintain  each  other's  suits.  So,  persons  having  a  common  interest 
in  the  same  thing  by  the  same  title,  may  unite  for  their  common  defence  of  it,  and  agree 
to  pa3r  ratably  the  costs  of  suit.  The  ancient  English  statutes  under  Edw.  I.,  reached 
attorneys  as  well  as  others.  They  reached  equally  officers  and  individuals ;  nuUe 
ministrt  le  rm,  ne  nul  autre,  were  permitted  to  take  upon  him  any  business  in  suit 
in  any  cotirt,  for  to  have  part  of  the  thing  in  plea  or  demand.  Every  agreement 
relating  thereto  was  declared  void.  The  statute  in  Tennessee  of  1821,  c.  66,  is  to  the 
same  effect  Weedon  r.  Wallace,  Meigs,  286.  Lord  Loughborough  considered  the 
offence  of  maintenance  as  malum  in  ae,  and  all  agreements  tainted  with  it,  even  as 
between  attorney  and  client,  are  void  in  equity  as  well  as  at  common  law.  They 
cannot  stipulate  beyond  just  professional  allowances.  Kenney  v.  Bn>wne,  8  Bidgw. 
P.  C.  462.  Wallis  v.  Duke  of  Portland,  8  Vesey,  494.  Powell  v.  Knowler,  2  Atk. 
224.  Stevens  v.  Bagwell,  15  Vesey,  189.  Wood  v.  Downes,  18  Ibid.  120.  Arden  v, 
Patterson,  6  Johns.  Ch,  48,  49.  1  Greenl.  292.  Key  v.  Vattier,  1  Ohio,  182 
(58,  2d  ed.).  The  courts  of  equity,  upon  general  principles  of  policy,  will  not  permit 
an  attorney  to  accept  any  thing  from  his  client,  pending  the  suit,  except  his  demand. 
A  solicitor  or  counsellor  cannot  contract  with  his  client  for  a  part  of  the  matter  in 
litigation  as  a  compensation  for  his  services.  Wallis  i;.  Loubat,  2  Denio,  607.  There 
would  be  no  bounds,  said  Lord  Thurlow  (Welles  v.  Middleton,  1  Cox,  125),  to  the 
crushing  influence  of  his  power,  if  it  were  not  so.  Newman  v.  Payne,  2  Vesey,  208. 
Rose  V,  Mynatt,  7  Yerger,  80  S.  P.  Merritt  v.  Lambert,  10  Paige,  862.  The  case  of 
Berrien  v,  McLane,  1  Hoffl  Ch.  421,  contains  a  strong  declaration  that  every  agree- 
ment made,  pending  a  litigation,,  to  pay  counsel  or  the  attorney  a  part  of  the  property 
to  be  recovered,  is  absolutely  void.  Not  only  every  contract,  but  the  actual  transfer 
of  part  of  the  property  in  litigation  is  illegal,  on  the  ground  of  the  relation  of  the 
parties,  and  of  the  doctrine  of  champerty.  Numerous  authorities  are  cited,  but  sufficient 
are  already  mentioned  in  the  preceding  part  of  this  note.  But  it  is  not. maintenance 
for  a  person  to  assign  his  interest  in  a  debt,  pending  a  suit  for  its  recovery ;  but  if  it 
be  purchased  to  answer  a  private  end,  it  is  maintenance ;  as  where  a  party  agrees  to 
jfive  a  stranger  the  benefit  of  a  suit,  on  condition  that  he  prosecute  it.  2  Roll.  Abr. 
118.    Harrington  v.  Long,  2  My.  &  Keen,  590.    If  the  purchaser  gives  an  indem- 
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fiOLon  law.  The  substance  of  those  statutes  was  made  part  of  the 
statute  law  of  New  York  in  1788 ;  and  by  the  New  York  Rerised 
Statutes,(c)  to  take  a  conveyance  of  land,  or  of  any  interest  therein, 
jrom  a  person  not  in  possession,  while  the  land  is  the  subject  of 
controversy  by  suit,  and  with  knowledge  of  the  suit,  and  that  the 
grantor  was  not  in  possession,  is  declared  to  be  a  misde- 
*  450  meaner.  The  same  principle  that  *  woi\ld  render  the  pur- 
chase of  a  pretended  title  void,  would  applj,  with  much 
greater  force,  to  a  purchase  while  the  title  to  the  laud  was  in 
actual  litigation,  (a)  ^ 


nity  against  all  costs  that  have  or  may  be  incurred  hy  the  seller,  in  the 
of  the  suit,  that  act  amounts  to  maintenance.    Ibid.* 

(c)  Vol.  ii.  691,  sec.  5. 

(a)  The  statute  law  of  New  York  is  understood  to  confine  nnlawiVil  maintenanos 
to  the  two  cases  of  buying  and  selling  pretended  titles  to  land,  and  fiitsely  rooTing 
and  maintaming  suits.  Mott  v.  Small,  20  Wendell,  212.  S.  C.  22  WendeU,  40S. 
And  by  reason  of  an  alteration  of  the  old  statute  of  champerty,  by  the  New  York 
Bevised  Statutes,  toI.  ii.  691,  sec.  6,  the  takmg  of  a  conyeyance  from  a  party  in  pos> 
session  of  land,  the  subject  of  controTersy  by  suit  in  court  is  no  longer  Ibrlnddctt. 
Webb  V,  Bindon,  21  Wendell,  98.    In  other  respects  the  old  law  remains  unaltered. 

s  As  to  the  view  taken  by  the  courts  of  any  purchase  by  attorney  of  a  client,  see  Cntti  9. 
Salmon,  12  Eng.  L.  &  Eq.  816.  See,  also,  Simpson  v.  Lamb,  40  Eng.  L.  &  Eq.  59 ;  ThompMa 
V'  Finch,  39  Eng.  L.  &  Eq.  97.  A  rale  between  solicitor  and  client  having  been  net  a>ide.  and 
the  property  sold,  and  the  purchase-money  broupfht  into  court  in  another  suit,  a  mort^ra^^. 
created  by  the  solicitor  who  had  purchased,  was  refused  priority  on  the  fund  in  court,  althou^ 
the  mortgaf^ee  alloged  that  he  was  a  purchaser  for  value  without  notice.  Barnard  v.  Hunu-r, 
89  Eng.  L.  &  Eq.  569. 

It  w  not  maintenance  in  a  creditor  to  purchase,  bond  Jide^  a  chose  in  action,  for  the  purp«i«r 
of  securing  or  recovering  payment  of  an  antecedent  debt,  especially  if  he  be  already  biDe- 
ficially  interested  in  the  claim  purchased.     Sayles  r.  Tibbitts,  6  R.  I.  79. 

1  If  a  disseisee,  who  has  a  right  of  entr}-,  peaceably  enters  upon  the  land,  and  there  delivers 
a  deed  thereof,  the  deed  will  pass  his  title,  though  the  grantee  knows  that  the  title  wa*  in 
controversy.  Wanier  r.  Bull,  13  Metealf,  1.  The  provision  of  the  New  York  o^t-  << 
procedure,  that  "every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  intere>t,' 
does  not  authorize  the  sale  or  assignment  of  rights  in  actiim  which  were  not  previiMi>lj  assi^- 
able.  McMalion  v.  Allen,  34  Barb.  (N.  Y.)  56.  The  same  code  (sec.  103)  abrogates  all  ytatutis 
regulating  and  prescribing  the  costs  and  fees  of  attorneys,  solicitors,  and  counsel.  au«l  leaves 
the  m(;asure  of  compensation  to  agreement  between  them  and  their  clients.  Under  thi>  pro- 
vision, an  agreement  between  attorney  and  client,  by  which  the  former  is  to  receive  a  sp^»cifirtl 
sum  at  the  commencement  of  a  litigation,  and  taxable  costs  and  a  percentage  in  addition,  is 
lawful.  Benedict  r.  Stewart,  23  Barb.  (N.  Y.)  420.  An  agreement  by  which  a  party  is  tu  have 
half  of  a  lot  of  land  for  services  in  presenting  the  claim  to  the  lot  before  the  conmiissioner*  *•( 
the  land  office,  and  procuring  title  thereto,  the  purchase-money  to  be  paid  equally  by  both  \^t- 
ties,  is  not  void  for  champerty.  Sedgwick  r.  Stanton,  14  N.  Y.  289.  In  this  case,  the  orijon 
and  principles  of  the  law  of  champerty  are  fully  considered  by  Judge  Selden.  The  conclu-ion 
established  by  the  case  is,  that  the  rules  against  champerty  and  maintenance  have  no  exUi- 
ence  in  the  state  of  New  York,  except  in  the  greatly  reduced  and  modified  form  in  which  they 
are  preserved  by  the  Revised  Statutes  of  1830.  The  case  of  Crary  r.  Goodman,  22  X.  Y.  170, 
contains  a  discriminating  review  of  the  cases  upon  adverse  possession  within  the  New  York 
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ni.   Of  ike  due  execution  of  a  deed. 

A  deed  is  a  writing,  sealed  and  delivered,  and  to  be  dulj  exe- 
cuted, must  be  written  on  paper  or  parchment.  (6) 

(L)  The  deed  must  be  in  writing^  and  signed  and  sealed. 

The  law  requires  more  form  and  solemnity  in  the  conveyance 
of  land,  than  in  that  of  chattels.  This  arises  from  the  greater 
dignity  of  the  freehold  in  the  eye  of  the  ancient  law,  and  from 
the  light  and  transitory  nature  of  personal  property,  wliich  enters 
much  more  into  commerce,  and  requires  the  utmost  facility  in  its 
incessant  circulation.  In  the  early  periods  of  English  history,  the 
conveyance  of  land  was  usually  without  writing,  but  it  was  ac- 
companied with  overt  acts  equivalent,  in  point  of  formality  and 
certainty,  to  deeds.  As  knowledge  increased,  conveyance  by 
writing  became  more  prevalent ;  and,  finally,  by  the  statute  of 
frauds  and  perjuries,  of  29  Charles  II.  ch.  3,  sees.  1,  2,  all  estates 
and  interests  in  lands,  (except  leases  not  exceeding  three  years,) 
created,  granted  or  assigned,  by  Uvery  and  seisin  only,  or  by  parol, 
and  not  in  writing,  and  signed  by  the  party,  were  declared  to  have 
no  greater  force  and  e£fect  than  estates  at  will  only.  And  by  the 
4th  section,  no  person  could  be  charged  upon  any  "  contract  of 
sale  of  lands,  or  any  interest  in  or  concerning  the  same,"  imless 
the  agreement,  or  some  memorandum  or  note  thereof,  was  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  lawfully  authorized.*  This  statute  provision 
has  been  either  expressly  adopted,  or  assumed  as  law,  throughout 
the  United  States.  ((?)  In  New  York,  it  has  been  enacted,  in 
every  successive  revision  of  the  statutes  ;  and  in  jthe  last  revision 


(6)  Co.  Litt  85,  b. 

(c)  The  Ciyil  Code  of  Loutsiana,  art  2416,  without  adopting  in  terms  the  pio- 
Tiflion  in  the  statute  of  frauds,  declares  generally,  that  all  verbal  sales  of  immovabk 
property,  or  slares,  shall  be  Toid.  The  Tennessee  statute  omits  the  words  in  tht 
English  statute  of  frauds,  or  any  interest  in  or  concerning  them. 


statnte  of  champerty.  It  was  there  held,  that,  in  order  to  avoid  a  conveyance  on  .this  ground, 
the  possession  must  be  held  adversely,  under  some  specific  claim  of  title,  and  that  a  general 
assertion  of  ownership  is  not  sufficient  It  seems  to  bo  otherwise  for  the  purposes  of  the  statute 
of  limitations. 

3  In  New  Hampehire,  the  consideration  must  be  expressed  in  the  agreement    Underwood 
V.  Campbell,  14  N.  Hamp.  898. 
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it  is  made  to  apply,  not  only  to  every  estate  and  interest  in  lands, 
but  to  every  trust  or  power  concerning  the  same;  and  the  ex- 
ception as  to  leases  is  confined  to  leases  for  a  term  not  exceeding 
one  year.  But  the  provision  does  not  apply  to  trusts  by  implica- 
tion, or  operation  of  law.  (d)  Nor  is  a  parol  promise  to  pay  for 
the  improvements  made  upon  land  within  the  statute  of  frauds. 
They  are  not  an  int^*est  in  land,  but  only  another  name 
*451   *for  work  and  labor  bestowed  upon  it.  (a)     There  is  some 


(d)  New  York  Beriaed  Statutes,  toL  ii.  1S4,  sees.  6,  7, 6.  Ibid.  187»  sec  2.  Tht 
wocdf  of  the  New  York  Reviied  Statutes  are,  that  ''no  estate  or  interest  in  lands, 
oilier  than  leases  Ibr  a  term  not  ezoeeding  one  year,  nor  any  trust  or  power,  orer  or 
OQDOeniinghmds,  or  in  any  manner  relating  thereto,  shall  hereafter  be  oreatedi,  gnmtsii 
assigned,  snirendered,  or  declared,  unless  by  act  or  operation  of  law,  or  bj  a  deed 
or  oonTeyance  in  writing,  subscribed  by  the  party  creating,  grandng,  flwignfng.  s■^ 
lendering,  or  dedaring  the  same,  or  by  his  lawfhl  assent,  thereunto  antlKiriaed  by 
writfaig."  So  again,  "  every  contract  for  the  sale  of  any  lands,  or  any  interest  in 
lands,  shall  be  Toid,  unless  the  contract,  or  some  note  or  memorandiuii  therssf 
expteadng  the  consideration,  be  in  writing,  and  subscribed  by  whom  the  aale  is  to  bs 
made,  or  by  his  agent  lawfhlly  authorized."  *  But  in  the  case  of  a  parol  contract  ftr 
the  sale  of  lands,  if  afterwards  carried  into  eflbct  by  a  conreyanoe,  the  deed  wil 
relate  back  to  the  date  of  the  contract,  and  oveireach  an  intermediate  sale  to  a  stnmgcr, 
unless  he  was  a  bond  fidt  purchaser  without  notice,  and  witii  a  deed  duly  recorded 
Claiy  V.  Marshall,  6  B.  Hon.  266. 

(a)  Frear  v,  Hardenbergh,  6  Johns.  272.    Lower  v.  Winters,  7  Cowen,  263.1 

*  But  it  may  be  shown  by  jvarol  for  what  congideration  to  be  paid,  land  has  been  coDTejed, 
and  in  what  manner  the  payment  is  to  be  made.   Seaman  r.  Ilashoon,  35  Barb.  (N.  Y.)  151.  .^a 
agreement  to  sell  lands  gives  to  the  purchaser  no  right  of  entry  or  posseseion,  nor  can  an  mt- 
vocable  license  to  enter  upon  or  occupy  lands  be  granted  by  parol.    Eggle^ton  r.  The  X.  Y.  & 
Hsilem  R.  R.,  85  Barb.  (N.  Y.)  163,  and  cases  cited.    Ela  v.  Pennock,  38  N.  Harnp.  155.    Under 
a  contract  for  the  conveyance  of  land,  the  estate  vests  in  equity  in  the  vendee,  and  the  vendee 
retains  the  title  as  a  mere  security  for  the  purchase-money.    Upon  the  decease  of  the  vendor, 
it  seems,  his  interest  in*the  contract  goes  as  personal  property  to  his  personal  representative,  and 
the  heir  is  bound  to  convey  on  payment  of  the  purchase-money.    Moore  r.  Burrows,  84  Barb. 
(N.  Y.)  178.    Leiper's  Appeal,  85  Penn.  St.  420.    In  the  case  of  the  National  F".  I.  Co.  r.  Loomi«, 
11  Paige,  483,  where  Chancellor  Walworth  is  of  opinion  that  the  contract  need  not  be  signed 
by  the  purchaser,  but  by  the  vendor  only.    Sandford,  Ass.  V.  C.  seems  to  hold  a  difl^ivnt 
opinion.    Cammeyer  v.  United  German  L.  C,  2  Sandf.  Ch.  188.    But  it  is  now  well  settled,  that 
the  signature  of  the  party  charged  in  the  action  satbiies  the  requirement  of  the  statute.    Bills 
for  specific  performance  are  supported  in  such  cases.    Ist.  Because  the  statute  of  fVmuds  ody 
requires  the  contract  to  be  signed  by  the  vendor;  and,  2d,  because  the  plaintiff,  by  the  act  of 
filing  the  bill,  makes  the  remedy  mutual.    Worrall  v.  Munn,  1  Selden  (X.  Y.),  229.    Ives  r. 
Hazard,  4  R.  I.  14.    A  contract  to  give  a  good  and  sufficient  deed,  free  from  incumb^ulc«i^  is 
not  satisfied  by  a  warrant  deed  with  full  covenants,  when  grantor  has  not  the  legal  title. 
Fletcher  i^.  Button,  4  Comst.  896.    This  case  questions  the  cases  of  Gazley  v.  Price!,  16  Jobo». 
287,  and  Parker  t>.  Parmele,  20  Johns.  130.    See  Pomcroy  r.  Drury,  14  Barb.  (N.  Y.)  418,  and 
Burwell  «.  Jackson,  9  N.  Y.  (5  Seld.)  544.    The  purchaser  may  divide  the  property  and  lequiie 
the  conveyance  to  be  by  one  or  more  deeds.    Clark  v.  May,  15  Eng.  L.  &  Eq.  536. 

1  Bonnon  9,  Urton,  8  Iowa,  228.    Sutton  v.  Sears,  10  Ind.  228.    Boze  v,  Davis,  14  Texas, 
881. 
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difficulty  in  deducing,  with  precision,  from  the  conflict  of  cases, 
the  true  test  of  what  is,  and  what  is  not "  a  contract  or  sale  of 
lands,  or  any  interest  in  or  concerning  them,'*  within  the  true 
construction  of  the  4th  section  of  the  statute  of  frauds.  Mr. 
Justice  Littledale,  in  Evans  v,  Boberts^  (6)  was  of  opinion  that  the 
annual  produce  of  lands  which  was  proceeding  to  a  state  of  msr 
turity,  and  which,  when  taken  at  maturity,  would  be  severed  from 
the  ground,  and  would  become  movable  goods,  was  not  an  interest 
in  land  within  that  section  of  the  statute,  and  that  the  statute 
seemed  to  mean  land  taken  as  mere  land,  and  not  the  annual 
growing  productions.  Mr.  Justice  Spencer,  in  Frear  v.  Hardenr 
berffh,  (<?)  seems  to  have  adopted  the  same  principle  of  construction, 
(though  what  he  said  was  many  years  prior  to  the  other  case,) 
for  he  observed  that  the  statute  had  in  view  some  interest  to  be 
acquired  in  the  land  itself,  by  the  contract,  and  not  such  as  was 
collateral,  and  by  which  no  kind  of  interest  was  to  be  gained  in  the 
land.  (dT) « 


(6)  5  Bam.  &  Cress.  829. 

(c)  5  Johns.  276. 

{d)  The  English  cases  hare  made  verj  refined  distinctions  on  the  subject,  and  such 
as  are  difficult  to  be  reconciled.  The  sale  of  a  quantity  of  timber  or  wood,  growing, 
and  to  be  cut  and  delirered,  has  been  held  not  to  be  within  the  4th  section  of  the 
statute.  Anon.  1  Ld.  Kaym.  182.  Smith  v,  Surman,  9  Bam.  &  Cress.  561.  Tale  v. 
Seelj,  16  Vermont,  221 ;  but  on  this  pomt,  the  case  of  Teal  v.  Auty,  2  Brod.  & 
Bing.  99,  is  otherwise.  The  case  of  Claflin  v.  Carpenter,  4  Metcalf,  580,  agrees  with 
the  decision  in  1  Ld.  Baym.,  and  restores  it  to  the  character  of  a  sound  authority. 
The  sale  of  a  crop  of  grass  growing,  has  been  held  not  to  be  a  chattel,  but  withm  the 
4th  section  of  the  statute.  Crosby  t;.  Wads^orth,  6  East,  602.  Bayley  J.,  in  Erans 
V,  Roberts,  5  Bam.  &  Cress.  829.  A  sale  of  com  or  potatoes  growing  in  the  field, 
held  not  to  be  within  the  statute,  for  the  growing  crops  were  mere  chattels.  Jones  v. 
Flmt,  2  Perry  &  Dav.  594.  10  Ad.  &  El.  758.  Sainsbury  v.  Matthews,  4  Mees.  &  W. 
843.^    A  sale  of  the  herbage  in  land  passes  a  right  in  the  land  and  possession  thereof, 


3  Bryant  v,  Crosby ,  40  Maine,  9.  Bricker  «.  Hughes,  4  Ind.  146.  Sherry  i^.  Picken,  10  Ind. 
376.  These  cases  refer  to  crops  raised  annually  by  labor.  But  where  A.  agreed  to  sell  and 
deliver  to  B.  all  the  broomcom  that  should  be  raised  in  1868  on  twenty-five  acres  of  land,  at 

*  But  in  the  American  courts,  standing  timber  is  in  general  regarded  as  part  of  the  land, 
and  incapable  of  sale  by  parol.  Green  v.  Armstrong,  1  Denio,  660.  Harrell  «•  Miller,  86  Miss. 
700.  Bank  ef  Lansingburgh  v,  Crary,  1  Barb.  (N.  Y.)  642.  Pierrepont «.  Barnard,  6  Barb. 
(N.  Y.)  864.  The  decision  in  this  case,  affirming  the  principle  stated,  was  reversed  in  the  New 
York  Court  of  Appeals,  on  the  very  questionable  ground  that  the  alleged  parol  license  to  cut 
timber  had  been  executed  before  revocation.  The  cases  cited  suggest  the  same  rule  in  regard 
to  grass  and  other  things  growing  upon  land,  which  are  not  the  result  of  annual  cultivation. 
VOL.  IT.  44 
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Part  performftiioe  of  ftn  agreement  by  {Mrol,  and  without  vrit- 
Ingi  to  0ell  land,  irill,  In  oertain  oafiee,  in  the  judgment  of  a  oomt 
<i  ^mtfy  take  the  agreement  oat  of  the  operatton  of  the  stetntft 
of  frauds,  and  anthoiiie  the  court  to  decree  «  ipeeifiepetfarmHmeB  of 
the  ocHitraet.  Such  a  reaort  to  eqiuty  k  addremed  to  the  somid 
judicial  discretion  of  the  oourt ;  anji  its  extraordinarjr  joriadidmi 
bt  tiiis  case  is  not  to  be  exercised  when  Ihe  complainant  has  so  eon- 


iad  ttipwi  q.  c  fn^  wffl  lit  syAat  an  inlrodtf .    Biilft«d«ortfM|^rafaiili«ri«l 
ipnori^  prodooed  19^  libor  (ySiKim  iMlNrtr^  Brilrii 

«.  Mc&j  and  Bates,  lIred.(N.C.)aB6.  See  alM>  Stewart  v.  Doog^tj,  9  Johna.  Ill 
A  sale  of  hops  and  of  tunipa  growing,  ia  held  to  be  within  the  atatate.  WiMlcBBf> 
Ml «.  Briatow,  2  Boa.  4  PuH.  468.  Bmnefaon  v.  Heriia,  8  Ttent  88.  ThcMi^  if  tbi 
CQBtHWt  waa  for  tnrnipa,  iftanq^  to  be  laiaed,  the  caae  waa  not  within  the  4A  aartna 
of  tilt  atatnte,  though  aa  a  chattd  it  waa  within  the  1701  section.  Itdoea  DOtai^ssr 
to  be  of  mnch  moment  wbetiier  tlie  doabtftil  caaea  come  wittiin  the  Mi  ecctlcn,  as 
Mng  an  Interest  conoendng  bmd;  for  if  the  snlject  contracted  for  be  a  tAaMA  fa^ah 
M^  and  be  of  ten  peonda  and  i^warda  in  vahie,  tb»  wtOxmi^  foUa  withltt  tlM  17A 
aeotton,  and  mnst  be  in  writing.  The  mle  to  be  drawn  iirom  the  caaea  iMMid  aeaai  tl 
be,  that  if  the  anlgeotmatter  of  the  contract  waa  not  to  be  aerered  and  deUTCied  If 
Ine  Tendor  aa  a  chattel,  biit  waa  a  right  in  me  aon  to  grow  and  bring  the  aame  ts 
■MUufitj,  and  a  ri^t  of  entry  to  cut  and  take  it  was  part  of  the  contract,  tiie  oaae  8di 
witliin  the  4th  section  of  tiie  statute  of  frauds.  But  when  the  agreement  waa  for  fos 
Inaa,  ffrau,  or  crop,  when  aereredfoom  tiie  sdl,  and  which  were  growing  at  ttie  tine; 
or  if  the  contract  was  for  the  annual  produce  of  cultivation  and  labor,  or  Ibr  embte- 
inents  at  maturity,  and  to  be  taken  by  entry,  the  case  falls  within  the  17th  section  of 
the  statute.  This  is  the  distinction  taken  by  Mr.  Rand,  the  learned  editor  of  Loug  00 
Sales,  p.  80.  In  Green  v.  Armstrong,  in  1  Denip,  550,  it  was  adjudged  tliat  a  con- 
tract for  the  sale  of  growing  trees,  with  a  right  to  enter  and  remore  them,  wai  t 
contract  for  the  sale  of  an  interest  in  land,  and  must  be  in  writing ;  ^  but  growing 
crops  of  grain  and  other  annual  productions  raised  by  the  industr}'-  of  man,  are  pe^ 
sonal  chattels,  and  not  within  the  statute.^  See  a  clear  and  forcible  illustration  of  ths 
same  doctrine  by  Ch.  B.  Joy,  in  Dunne  v.  Ferguson,  Hayes,  542. 

the  mte  of  sixty  dollars  a  ton,  held  to  be  within  the  statute  of  fraads,  and  void.  Bowman  « 
Conn,  8  Ind.  68.  The  contract  to  pay  the  consideration-money  for  land  sold  and  entered  apoa 
is  not  within  the  statute.  Hodges  v.  Green,  2  Wms.  (28  Yt.)  858.  The  right  to  maintain  a 
dam  on  the  land  of  another  cannot  pass  by  a  verbal  agreement  Moulton  v.  Faoght,  41  Haioc 
298.  A  license  by  the  owner  of  the  fee  of  a  highway  for  its  use  and  occupation  for  a  market, 
Is  within  the  statute  of  frauds.  Brown  v.  Galley,  HiU  k  Denio  (N.  T. ),  808.  Held,  eapmslr 
OB  the  authority  of  Watson  «.  Bpratley,  10  Exch.  22,  8.  C.  28  £ng.  607,  that  a  contiact  ftr 
sharas  in  a  mining  company,  worked  on  the  cost-book  principle,  is  not  a  contract  for  aa  interait 
in  land  under  4th  section  of  the  statute.  Semble,  per  Jervis  C.  J.,  that  Watson  v.  Spiatley  was 
eorrectly  decided.  Powell  v,  Jessop,  86  Eng.  L.  &  £q.  274.  A  license  to  insert  beams  in  tba 
wall  of  a  house  is  not  an  interest  in  lands  within  the  statute.  Mcl^amey  r.  Pettigrew,  8  E.  Di 
8mith  (N.  Y.),  111.  6  HiH,  01.  2  Selden,  279.  Vide  wpra,  8  Kent,  462.  A  license  to  flow 
lands  is  within  the  statute.    French  v.  Owen,  2  Wis.  260. 

^  Bank  of  Lansingburgh  9.  Craiy,  1  Barfo.  (N.  Y.)  642.  Pierrepont  v.  Barnard,  5  Baib. 
(Vr.  Y.)  864.    So  held  in  Pennsylvania.    Yeakle  «.  Jacob,  88  Penn.  St.  876. 

•  Bull  «^  Giiswold,  19  Dl.  681. 
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ducted  08  to  destroy  his  clsdm  to  such  an  interference,  (e)  The 
court  will  always  have  an  eye  to  the  substantial  justice  of  the 
case  J  The  agreement  to  be  enforced  must  be  clearly  proved,  M 
charged  in  the  Mil,  and  the  acts  of  p£urt  performance  must  une- 
quivocally appear  to  relate  to  the  identical  contract  set  up.^  The 
ground  of  this  interference  of  chancery  is  fraud,  in  resisting  the 
completion  of  an  agreement  partly  performed,  and  which  part 
performance  would  work  a  fraud  upon  the  party,  unless  the  agree- 
ment was  carried  into  complete  execution.  (/)  What  facts  will 
amount  to  a  part  performance  suflScient  to  ju^fy  the  interference 
of  chancery,  depends  upon  circiunstances.  Generally,  it  may  be 
observed,  that  delivery  of  possession  is  part  performance.  (^)    So» 


(e)  Benedict  t,  Ljndi,  1  Johns.  Ch.  870.  Brown  v.  Haifiet,  IS  Ohio,  1.  FtUiby  v. 
Bailance,  4  Scam.  287.« 

(/)  PhiUipe  V.  ThompflOn,  1  Johns.  Ch.  181.  St  John  v.  Benedict,  6  Ihid.  HI. 
Fntme  v,  Dawson,  14  Vesey,  886.  Clhilui  v.  Cooke»  1  Sch.  &  Lefl  41.  landsa/  v, 
Ljnch,  2  Ibid.  8.  King  o.  Bardeaa,  6  Johns.  Ch.  88.  Lohi  Otmend  v.  AiidenoA« 
2  Ball  &  Beat  889.  King  v.  Hanulton,  4  Peters  U.  6.  811.  Seyiiioar  v.  Delanef , 
8  Johns.  Ch.  222.  Benedict  v.  Ljnch,  1  Ibid.  870.  Parkhmrsi  e.  Van  Cortlaodt, 
1  Ibid.  278.  S.  C.  in  Error,  14  Johns.  16.  Keatts  v.  Rector,  1  Pike  (Ark;),  291.  Ev 
parU  Storer,  New  York  Legal  Obserror  for  October,  1846.    Dareis,  294.* 

{g)  Lacon  v.  Mertins,  8  Atk.  1.  Lord  BCanners,  in  Kine  v.  Balie,  2  Ball  ft  Beat 
848.  WUber  v.  Paine,  1  Ohio,  251  (117,  2d  ed.).  Earl  (^  Aytesfbid's  case,  Str.  7884 
Morphett  v.  Jones,  1  Swanst  181.  Pyke  v,  Williains,  2  Vem.  456.  Billingtoii  v. 
Welsh,  6  Binnej,  181.  Pugh  v.  Good,  8  Watts  &  Serg.  56.io  Qpegory  v.  Mighett, 
18  Vesej,  828.  Hart  v.  Hart,  8  DesAus.  (S.  C.)  692.  But  the  possession  must  be 
referable  to  the  agreement,  and  taken  with  the  consent  of  the  render.  .  Gregory  v. 


*  Khine  v.  Robinson,  27  Penn.  St  80.  But  if  A.  convey  to  B.  a  tract  of  land,  in  a  parol 
agreement  that  B.  shall  reconvey  to  A.  one  half  of  it,  and  B.  refines,  a  cooTt  of  e<][ulty  WiH  not 
enforce  the  agreement    2  Jones  Eq.  (N.  0.)  864. 

7  A  doubtful  title,  the  purchaser  is  not  bound  to  accept  He  may  demand  a  morketabli 
title.  It  is  not,  therefore,  merely  the  qnestion  whether  the  court  entertains  doubts  of  the  title; 
it  is  objectionable,  if  fairly  questioned  in  the  opinion  of  competent  persons.  Pryke  v,  Wad- 
dingham,  17  Eng.  L.  &  Eq.  5S6.  The  doctrine  of  marketable  titles  is  purely  equitable.  Itt  A 
suit  at  law,  a  title  is  either  good  or  bad,  and  cannot  be  objected  fo  as  doubtftd  or  unmarketable. 
Kent  V.  Allen,  24  Missou.  (8  Jones)  98. 

•  Wilson  r.  Wilson,  6  Mich.  9. 

9  See,  also,  Lowry  v.  Tew,  8  Barb.  (N.  Y.)  Ch.  407;  Rhodes  v.  Bhod^ft,  8  Sandf.  Ch.  9794 
Payment  of  the  consideration  is  not  part  performance,  unless  it  be  in  services  Which  cannot  be 
estimated  by  a  pecuniaiy  standard.  Ibid.  For  the  rule  in  North  Carolina,  see  Allen  v.  Cham* 
bers,  4  Ired.  Eq.  125.  A  party  is  entitled  to  specific  performance  where  repayment  of  his 
tnoney  will  not  restore  him  to  his  former  situation.  Bialins  v.  Brown,  4  Oomst  408.  £xparU 
Btorer,  Daveis,  294.    Everts  r.  Agnes,  4  Wis.  848.   Johnston  e.  HnbbsU,  2  Stockt  (N.  J.)  882. 

^  In  Pennsylvania  it  has  been  held,  that,  unless  possession  b4  defivered  in  the  vendor's  Iifb» 
time,  the  contract,  if  not  in  writing,  cannot  be  eafbroed  against  his  heirs.  Sage  e.  McGnirs,  4 
Watts  &  Serg.  228. 


m 
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fhe  making  of  beneficial  improvements  on  the  land  maj  be  taken 
for  part  performance.  (A)  It  was  formerly  held,  (t)  that  payment 
was  part  performance,  but  the  more  modem  doctrine  now  is,  that 
payment  of  part,  or  even  of  the  whole,  of  the  purchase-numey,  is 
not  of  itself,  and  witiiout  something  more,  a  performance  that  will 
take  the  case  out  of  the  statute,  for  the  money  may  be  repaid.  C/)" 


lOghdly  M  n^pra.  Jerris  v.  Smith,  1  Hoff.  Ch.  470.^  ]f  the  porcliMe^ioiM/  !• 
paid,  and  poMBstkm  ddiTered,  tluit  ii  »  suflksifliit  part  peifiiniuuioe.  Thonilim  w, 
Hein  of  Bmrj,  2  Scam.  218. 

(&)  Lcvd  BoMljii,  in  Willa  V.  StradUng,  8  Yeaej,  878.  Ftekhunt  v.  Van  CorCiBodl» 
1  Johna.  Ch.  274.  Giegcny^v.  Mif^ien,  18  Yeaej,  828.  Moiphett  v.  Jonea^  1  Swamt 
172.    Wack  9.  Sorber,  2  Wharton,  887.U 

(t)  Laoon  v.  Martins,  8  Atk.  4. 

U)  CUnan  v.  Cook,  1  Sch.  a  Let  40,  41,  129.  8  Yaa^,  879,  880.»  may 
Com.  Kq.  Jnria.,  toL  ii.  64.  Sitea  v.  Keller,  6  Ohk>,  488.  HcKee  v.  Phflllpi^ 
9  Watta,  86.  Faiker  t.  Wella,  8  Wharton,  168.  AUan'a  Batata,  1  Watta  a  Seif. 
888.  Hatcher  v.  Hatcher,  1  McMoDan  (S.  C),  Kq.  811.>*  Bat  aee  TowBaaodai 
Bowton,  1  HaiT.  (Del)  682,  in  whidi  it  was  held  tiiat  payment  of  a  anbataalial 
part  of  tiie  pordiase  money,  was,  in  dianceiy,  a  sufficient  part  pertbrmanoe.  In  tha 
Stale  of  Maine,  tlie  Supreme  Conrt  dedared,  that  it  had  power  to  decree  the  apeoiie 
peribwaance  of  m  cootiact,  in  writing,  to  oonTey  hmd,  but  not  when  It  waa  a  parol 
contractk  eren  though  the  contract  should  be  conibssed  by  tlie  answer.  Sfeearas  a 
Hubbard,  8  Greenl.  820.  But  in  New  Hampshire,  a  court  of  equity  may  decree  a 
spedflc  performance  of  a  parol  contract  for  the  sale  of  lands,  if  there  has  been  part  per- 
formance. Tilton  V.  Tilton,  9  N.  Hamp.  885.  It  is  now  the  settled  English  hiw.  tbst 
to  a  bill  for  a  specific  performance  of  a  parol  contract  to  convey  land,  if  the  answer 
tnsitts  upon  the  statute  of  fraudi  in  bar,  and  there  be  no  acts  of  part  performance  to  take 
the  case  out  of  the  statute,  the  courts  of  equity  allow  it  to  be  a  bar,  not  only  when  the 


U  Ham  «.  Goodrich,  88  N.  Hamp.  82.  Wallace  «.  Brown,  2  Stockt  (N.  J.)  808.  Cole  t. 
Potts,  lb.  67.  Charpiot  «.  Sigerson,  25  Missou.  (4  Jones)  68.  Williamson  v.  WLUiAnuoo,  4 
Iowa,  279.    Danforth  v.  Laney,  28  Ala.  274. 

u  Slater  «.  Hill,  10  Ind.  176.    School  District  No.  8  v,  Macloon,  4  Wis.  79. 

^  Specific  performance  of  a  contract  for  the  sale  of  land  will  not  be  decreed  on  the  preramp- 
tion  of  payment  arising  from  lapse  of  time.    Lawrence  v.  Ball,  4  Keman  (14  N.  Y.),  479. 

14  Kidder  «.  Barr,  86  N.  Hamp.  285.  Cole  v.  Potts,  2  Stockt  (N.  J.)  67.  Underbill  «. 
Allen,  18  Ark.  466.  In  Iowa,  proof  of  the  existence  of  the  contract  and  payment  of  part  of  the 
pnichase-money,  or  that  he  took  possession  under  the  contract,  is  sufficient  to  take  the  case  out 
of  the  statute.    Fairbrother  v.  Shaw,  4  Iowa,  570.    Olive  v.  Dougherty,  8  Iowa,  871. 

u  The  rule  on  an  unconsnmmated  contract  for  the  sale  of  land,  as  to  the  right  of  the  partiei 
to  rents  and  interest,  is  thus  clearly  stated  by  Lord  St  Leonards  (Sngden) :  — 

^*The  parties  change  characters;  the  property  remains  at  kno^  just  where  it  was;  the  pur- 
chaser has  his  money  in  his  pocket,  and  the  seller  has  the  estate  Tested  in  him ;  bat  they 
azchange  characters  in  a  court  of  equity^  the  seller  becomes  the  owner  of  the  money,  and  ths 
porchaser  becomes  the  owner  of  the  estate.**  The  purchaser,  therefore,  in  po8i<ession,  pajs 
interest  on  the  purchase-money.  Birch  v.  Joy,  18  Eng.  L.  &  £q.  16.  Parkerv.  LeewTight,20 
Hiisoa.  86.    ClereUnd  v.  Barrel!,  26  Barb.  (N.  Y.)  682. 
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The  common  law  went  further  tlian  this  provision  in  the  statute 
of  frauds.  It  is  deemed  essential,  in  the  English  law,  to  the  cpn- 
yeyance  of  land,  that  it  should  be  by  writing,  sealed  and  delivered ; 
and  though  a  corporation  can  do  almost  any  business  of  a  commer- 
cial nature  by  a  resolution  without  seal,  yet  the  conveyance  of 
land  is  not  one  of  the  excepted  cases,  and  they  cannot  convey,  or 
mortgage,  but  under  their  corporate  seal.  (A)  ^^  Deeds  were  origi- 
nally called  charters ;  and  from  the  time  of  the  Norman  conquest, 
the  charter  was  authenticated,  by  affixing  to  it  a  seal  of  wax,  and  it 
derived  its  validity  from  the  seal.  T\iQ  statute  law  in  South  Caro- 
lina requires  the  conveyance  of  all  freehold  estates  in  land  to  be  by 


existence  of  the  contract  is  denied,  but  when  it  is  confessed  by  the  answer.  Eyre, 
Baron,  in  Ejre  v.  lyison,  and  Stewart  t;.  Careless,  cited  in  2  Bro.  C.  C.  563,  664. 
Walters  v.  Morgan,  2  Cox,  S69.  Lord  Loughborough,  in  Rondeau  v.  Wyatt,  2  H. 
Blacks.  68.  Lord  Eldon,  in  Cooth  v.  Jackson,  6  Vesej,  87,  and  Rowe  v.  Teed, 
15  Ibid.  875.  Sir  William  Grant,  in  Blagden  v.  Bradbear,  12  Vesej,  471.  Story's 
Com.  on  Eq.  Jurisprudence,  toI.  ii.  p.  59.^*  In  Pennsylvania,  where  there  are  no  courts 
of  chancery  distinct  firom  the  courts  of  law,  the  commissioners  appointed  to  revise 
the  Civil  Code,  in  their  Report  in  Jimuary,  1885,  provided  that  the  action  of  covenant 
brought  for  a  breach  of  covenant  to  sell  in  fee,  for  life,  or  for  a  term  of  years,  any 
real  estate,  should  have  the  effect  of  a  bill  in  chancery  for  the  specific  performance 
of  the  contract,  under  the  provisions  in  the  Act,  and  which  are  new  and  anomalous. 
The  remedy  was  also  to  be  applied  to  contracts  in  writing  for  the  sale  of  lands,  though 
not  under  seal,  but  there  was  no  provision  for  the  case  of  a  part  performance  of  a  parol 
contract  to  sell  hind.  In  Henderson  v.  Hays,  2  Watts  (Penn.),  148,  it  was  adjudged, 
as  they  had  no  Court  of  Chancery  in  that  state,  that  the  vendee  could  enforce  in 
ejectment  the  specific  performance  of  an  agreement  for  the  sale  and  purchase  of  lands, 
whenever  a  Court  of  Chancery  would  sustain  a  bill  for  that  purpose ;  and  that  the 
exercise  of  the  power  depended  upon  the  equity  and  justice  of  all  the  circumstances 
which  surroimd  the  case ;  and  that  cases  might  occur  where  the  agreement  was  valid, 
and  the  price  adequate,  and  no  blame  attached  to  vendee,  and  yet  a  specific  perform- 
ance would  not  be  decreed,  as,  for  instance,  when  the  vendor  was  of  intemperate 
habits,  and  the  land  more  advantageous  to  him  than  the  purchase-money.  In  Massa- 
chusetts, a  parol  contract  for  the  sale  of  hmd  is  not  so  utterly  void,  but  that  the  party 
who  is  able  and  willing  to  fulfil  the  contract  can  retain  the  money  advanced  on  the 
contract.  Coughlin  r.  Enowles,  7  Metcalf,  57. 
{k)  London  Waterworks  v.  Bailey,  4  Bing.  288. 


10  Argenbright  v.  Campbell,  8  Hen.  &  Monf.  144, 160.    Thompson  v.  Tod,  Peters  C.  C.  888. 

17  Underwood  v.  Campbell,  14  N.  Hamp.  898.  State  «.  Allis,  18  Ark.  269.  A  contract  to 
convey  land  by  a  corporation,  is  not  required  to  be  executed  with  the  same  formali^  as  the 
original  conveyance.  Accordingly,  where  an  agent  of  the  corporation  has  made  an  agreement 
to  lease,  under  which  plaintiff  had  entered  with  knowledge  of  the  company,  and  had  paid  rent 
to  them,  they  were  held  bound  to  give  him  a  lease.  Conant  v,  B.  F.  Canal  Co.  8  Wms.  {19 
Vt)  268. 
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in  '«lii(ft  WM4bfR  :  ^fMlt« 


w|8dbm  flie  8ii^  tiding  m  to  aK  ^sttfM  ^  iirt^Mt»  iii  laiid 
iiigik  temi  (^fit^  yearcrj  tad  the  MtlMi  UsWhk  Bfewid# 

HHMlite  ptofiekm  in  othef  8Me)i;  M<  ¥Aeie  ^rtM^  Ma  imi^  ttl 
giMlrd  rale  of  tiie  6oimtioii  hw,  that  4ke  iknl^iayaiiM  •€#  liaiid 
ielijr  deed,  in  adopted  and  Meired^  lipi&  fiid  mis»p^kM  ^ 
laM, "where ealea  of  land  «re  tttade  fe^ "nrritiiig  ^ttlf^  ii>^  fiMiilll 
fcg^^,ered  in  the  cSBoq  <^  a  notary,  (in)  It  had  beMi  a«Qi]i%$adii 
"SkmTtA  inl8149<fi)tliataeo«teyaiidedf4fiMl^iaM«ate 

lijaL  by  deed,  or  a  writing  under  deal;  and  the  decidon  was  founded 
npon  tiie  doctrine  of  the  English  common  law.  Hie  Bemeil 
"^PS  l^tatutes,  ip)  hare  adopted  this  Hile,  \sf  dM^Eitfi^,  ^%i^ 
, .  eTerjr  ^gaoA  in  lide,  or  of  a  fireeWd  eitete,  miiif  be  ad|- 
MrSied  and  Mded  by  tiie  grantoi*^  or  bia  lawfid  agent,  and  9^ 
dTi!y  acknowledged  pxtttou^  to  its  d^ltteiy,  dr  b6  viieiMd  ftg^  at 
Ipait  one  witness,  (a)    Kor  will  the  mere  canoetfing  dt  ^€  ^sd^ 


*  •'    -  -  ■'•^-■*-^ 


a  * 


(ik)  Otril  Code  of  Loniskiia,  «it<  2415,  a41t.i*    In  OotanfAcn^  the  stBteto  dcdtfn 

that  all  grants,  bargaiiu,  and  mortgages  of  land  shall  be  in  writing,  anbsoribed  bj  tte 
grantor,  and  attested  by  two  witnesses,  and  duly  acknowledged  and  recorded  (Sut- 
utes  of  Connecticut,  1821.  Ibid.  1838,  p.  890) ;  and  I  should  infer  that  a  bargain  waL 
sale  of  land,  made  according  to  the  prorisions  of  the  statute,  would  be  valid  witboH 
a  seal,  and  yet  statutes  hare  been  passed  in  1824, 1886|  and  1838,  oonfirmiog  eaunf- 
ances  of  real  estate  preTiousIy  executed  without  seal.  Statutes  of  Connecticat, 
1888,  pp.  898,  894.  In  Massachusetts,  conyeyances  of  land  afe  1^  deed.  KdiwA 
Statutes  of  1886. 

(n)  Jackson  t;.  Wood,  12  Johns.  68. 

(o)  Vol.  i.  788,  sec.  187.  In  Georgia,  the  ancient  English  statute  laws  reapectiif 
the  rights  of  persons  and  property,  are  foUowed  and  adopted  with  remarkable  prs* 
dsion ;  all  conveyances  of  land  must  be  by  deed  of  bargain  and  sale,  or  by  deed  of 
lease  and  release,  or  by  deed  of  feoffnient,  enrolled  or  registered  in  the  clerk's  ofioi^ 
signed  and  sealed  by  the  party  conveying,  before  two  or  more  witneaees.  Bat  t 
writing  with  a  scroll  or  other  representation  of  a  seal  annexed,  shall  be  sufficient  tor  a 
seal  of  wafer  or  wax.  Hotchkiss's  Codification  of  the  Statute  Law  of  Georgia,  1843, 
pp.  406,  408. 

(a)  The  place  of  signing  in  the  instrument  is  immaterial,  and  even  a  printed 
instead  of  a  written  name,  has  been  said  to  be  sufficient.  Lord  Eldon,  in  2  Bos.  4 
PulL  289.  The  ordinance  of  Congress  of  1787,  for  the  government  of  the  ncftb* 
western  territory,  directed  real  estates  to  be  conveyed  by  lease  and  release,  or  bargaia 


i«  BeU  9.  Keefe,  18  Louis.  624. 
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under  which  one  holds  title  to  real  estate,  divest  the  title  from  the 
grantee,  and  revest  it  in  the  grantor.  (6)  ^    Tlie  ease  of  a  satisfied 

• 

mortgage  deed  rests  on  different  grounds,  as  we  have  had  oocasicm 
already  to  consider.  (<?) 

As  a  seal  is  requisite  to  a  deed,  the  d^nition  and  the  character 
of  it  are  well  settled.  (dT)  The  common  law  intended,  by  a  seal,  an 
impression  upon  wax  or  wafer,  or  some  other  tenacious  substance 
capable  of  being  impressed.  *  According  to  Lord  Coke,  a  bq61  id 
wax,  with  an  impression ;  $iffillum  e%t  cera  impressa^  quia  cera  9ins 


and  sale,  signed,  sealed,  and  delirered,  and  attested  by  two  witnesses.  But  the  pro- 
vision requiring  two  witnesses  was  afterwards  repealed  in  Ohio.  Chase's  Statutes  of 
Ohio,  Tol.  i.  66. 

(6)  Hudson's  case,  cited  in  Free,  in  Ch.  28&  Bolton  v.  Carlirie,  2  H.  Blacks.  268, 
264.  Clayering  r.  Clarering,  Free  hi  Ch.  286.  Doe  v.  Bmgham,  4  B.  &  Aid.  672. 
Boe  r.  York,  6  East,  86.  Dando  v.  Tremper,  2  Johns.  87.  Gilbert  v.  Bulklej, 
6  Conn.  262.  Botsford  v.  Morehouse,  4  Jbid.  66a  Famr  v,  Ftenr,  4  N.  Hamp.  191. 
Holbrook  v.  TureU,  9  Pick.  106. 

(c)  Vide  ntpra,  196, 

{d)  A  deed  cannot  bind  a  psrtj  seaHng  it,  unless  it  contains  words  etpreadire  of  an 
intention  to  be  bound.  If  the  wife  merely  signs  and  seals  a  deed  with  her  husband, 
but  is  not  otherwise  mentioned  in  the  deed«  and  there  are  no  worda  of  grant  or  relets 
as  from  her,  the  deed  has  no  operation  against  her.  Catlin  v.  Ware,  9  Mass.  218. 
Luf  km  V.  Curtis,  18  Ibid.  228. 


1  The  alteration  of  a  deed  made  by  a  party  claiming  under  such  instrument,  or  by  any 
person  under  whom  he  claims,  renders  the  deed  void ;  but  an  alteration  by  a  stranger,  without 
the  privity  of  the  party  interested,  does  not  render  the  deed  void,  when  its  original  contents  can 
be  ascertained.  Croft  v.  White,  86  liiss.  456.  The  party  seeking  to  recover,  must  show  tttal 
the  alteration  was  not  made  by  him,  or  those  under  whom  he  claims.  Waring  v.  Smyth,  9 
Barb.  Ch.  119.  Lubbering  v.  Kohlbrecher,  89  Misson.  (1  Jones)  M6.  See  the  able  and  in« 
structive  note  of  the  reporter,  appended  to  this  case.  Where  an  alteration  appears  on  the  faee 
of  the  will,  it  lies  on  the  party  setting  up  the  will  to  account  for  it.  Don  «.  Palmer^  6  Eng.  L. 
&;  Eq.  156.  In  a  deed,  the  presumption  is,  that  an  alteration  was  made  at  the  time  of  execu- 
tion. Doe  V.  Catamore,  6  Eng.  L.  &  Eq.  849.  Where  the  alteration  is  against  the  interest  of 
the  party  producing  the  deed,  he  is  not  bound  to  account  fbr  the  alteration.  Den  v.  Fariee,  1 
N.  J.  279.  Walters  v.  Short,  6  Gilm.  262.  In  England,  the  current  of  authority  is  unbroken, 
that  in  negotiable  instruments  a  different  rule  prevails  from  that  applicable  to  deeds.  Any 
alteration  must  be  explained.  Some  American  authorities  deny  any  distinction  between  deed! 
and  other  writings,  and  hold  the  burden  to  be  always  on  the  party  claiming  under  an  instru- 
ment to  explain  any  alteration  in  it.  Morris  v,  Yanderen,  1  Dallas,  67.  Acker  v.  Ledyard,  9 
Barb.  (N.  Y.)  514.  Jackson  v.  Jacoby,  9  Cowen,  125.  See  the  able  decision  ci  Judge  Wood- 
ruff, in  Maybee  r.  Sniffen,  2  E.  D.  Smith  (N.  T.),  1.  An  alteration  in  a  deed,  even  by  the 
g^ntee,  does  not  avoid  it  if,  under  the  deed,  a  title  has  become  vested  before  the  alteration.  But 
it  is  otherwise  where  an  action  is  brought  upon  the  covenants  contained  in  the  deed,  or  upon  a 
bond  or  other  sealed  instrument  Herrick  v,  Malin,  22  Wend.  888.  An  alteration  of  a  deed 
by  one  with  whom  it  is  deposited,  for  the  benefit  of  both  parties,  does  not  avoid  it.  Been  % 
Overbagh,  6  Cowen,  746. 

>  Tasker  r.  Bartlett,  5  Cosh.  859.    Boss  v,  Qedell,  6  Dner  (N.  T.),  46S. 
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impressume  non  est  sigiUum,  («)  The  common-law  definition  of  t 
seal,  and  the  use  of  rings  and  signets  for  that  purpose,  and  by  war 
of  signature  and  authenticity,  is  corroborated  by  the  usages  and 
records  of  all  antiquity,  sacred  and  profane.  (/)      In  the  eastern 

states,  sealing,  in  the  common-law  sense,  is  requisite  ;  (y)  but 
*453    in  the  southern   and  western  states,  *from   New  Jersey 

inclusive,  the  impression  on  wax  has  been  disused  to  suck 
an  extent,  as  to  induce  the  courts  to  allow  (but  with  certain  quali- 
fications in  some  of  the  states)  a  flourish  with  the  pen,  at  the  end 
of  the  name,  or  a  circle  of  ink,  or  scroll,  to  be  a  valid  substitute  for 
a  seal,  (a)     This  is  destroying  the  character. of  seals,  and  it  is  in 


(e)  Inst  169.  This  definition  of  Lord  Coke  is  supported  by  all  the  ancient  aathori* 
ties.  See  Perkins,  sec.  184.  Bro.  tit  Faits,  17,  80.  Lightfoot  and  Butler's  CMte^ 
2  Leon.  21.  In  public  and  notarial  instruments,  the  seal  or  impression  is  usuallj  made 
on  the  paper,  and  with  such  force  as  to  gire  tenacity  to  the  impression,  and  to  leavt 
the  character  of  the  seal  upon  it  In  Vermont,  an  impression  of  an  official  teal,  made 
upon  paper  alone,  is  sufficient  Revised  Statutes  of  Vermont,  1839,  p.  68.  A  com- 
mon-law seal  or  impression  on  wax  is  necessary  in  New  York,  on  the  aathenticatun 
of  acts  of  another  state.    Coit  v.  Millikin,  1  Denio,  876. 

(/)  Genesis,  c.  xxxiii.  v.  18.  Exodus,  c.  xxviii.  v.  11.  Esther,  c.  yiii.  v.  10.  Jere- 
miah, c.  zxii.  T.  10,  11.  Cicero,  Acad.  Q.  Lucul.  4,  26.  Ileinecc.  Elein.  iur.  Ci?. 
497. 

(g)  But  a  distinct  impression  of  the  seal  upon  paper  is  held  to  be  a  sufficient  seal, 
without  wax  or  wafer.  Carter  v.  Burley,  9  N.  Hamp.  658.  In  Connecticut,  bj 
statute,  in  1838,  deeds  and  other  conveyances  of  real  estate,  and  bonds  executei 
without  seal,  are  declared  to  be  valid,  as  though  the  same  had  been  sealed. 

(a)  Force  v.  Craig,  2  Halst  272.  Alexander  v.  Jameson,  5  Binney,  2:>8.  Jone^  4 
Temple  v.  Logwood,  1  Wash.  42.  Kelph  v.  Gist,  4  M'Conl,  207. ^  In  Maryland,  a 
scroll  has  been  considered  a  seal  from  the  earliest  period  of  its  judicial  history.  Trasher 
V.  Everhart,  3  Gill  &  Johns.  234,  240.  In  Virginia  and  Alabama,  there  must  be 
evidence  of  an  intention  to  substitute  the  scroll  for  a  seal.  1  Munf.  487.  1  Muior 
(Ala.),  187.'*  But  in  Alabama,  by  Act  of  2d  February,  1839,  the  scn>ll  is  now  un- 
necessary, provided  the  deed  or  contract  imfxfrts  on  its  face  to  be  made  un«ler  seal-  It 
is  understood  that  the  scroll  is,  by  statute,  in  New  Jersey,  Delaware,^  Virginia,  Ohio, 


1  The  printed  letters  [L.  S.],  inclosed  in  brackets  or  parentheses  in  the  usual  place  of  the 
seal,  is  sufficient  in  Wisconsin.  Williams  v.  Starr,  6  Wis.  634.  In  (^alifoniia,  a  «^.al  may  be 
made  with  a  pen  as  well  as  with  a  stamp;  a  scroll  with  the  word  seal  written  within  it,  or  witli 
tlie  initials  L.  S.,  or  an  inipR'sfion  on  pa|XT,  is  sufficient,  Hastings  r.  Vaughn,  5  Cal.  ZIL. 
The  Mexican  system  of  jurisprudence  never  adopted  the  common-law  dwtrine  of  .st'al>;  and  a 
power  of  attorney  under  that  sy.stem  is  good,  with  or  without  a  seal.  Pos?ten  v.  i:a5.<^rtU:,  5 
Cal.  467. 

2  In  Stewart  r.  Stewart  (in  Cir.  Sup.  Ct.  of  Virginia,  Sept  1847,  Monthly  Law  Rep.,  vol.  xi. 
p.  60),  it  was  decided  that,  where  a  scroll  is  allowed,  no  distinct  recogniti«»n  need  Ih*  expr\Tsgcd 
in  the  instrument  that  the  writing  was  sealed.     Tillow  v.  Roberts,  13  How.  U.  S.  472. 

*  But  some  seal  must  appear  on  the  face  of  the  instrument  The  word;*  ''  witne^^  mv  hand 
and  seal"  are  not  sufficient.    Armstrong  v.  Pearce,  5  Harr.  (Del.)  ii51. 
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eiTect,  abolishing  them,  and  with  them  the  definition  of  a  deed  or 
specialty,  and  all  distinction  between  writings  sealed,  and  writings 
not  sealed.  Whether  land  should  be  conveyed  by  writing,  signed 
by  the  grantor  only,  or  by  writing  signed,  sealed,  and  delivered  by 
tlie  grantor,  may  be  a  proper  subject  for  municipal  regulation. 
But  to  abolish  the  use  of  seals  by  the  substitute  of  a  flourish  of  the 
pen,  and  yet  continue  to  call  the  instrument  which  has  such  a  sub- 
stitute, a  deed  or  writing,  sealed  and  delivered  within  the  purview 
of  the  common  or  the  statute  law  of  the  land,  seems  to  be  a  mis- 
nomer, and  is  of  much  more  questionable  import.  In  New  York, 
the  seal  retains  its  original  definition  and  character.  (() 

*  (2.)  It  must  he  delivered.  *  454 

Delivery  is  another  incident  essential  to  the  due  execution 


Kentucky,  Michigan,  Indiana,  Ulinois,  Missouri,  and  Tennessee,  made  to  supply  the 
seal>  Act  of  Micliigan,  April  12, 1827.  Not  so  in  Mississippi ;  deeds  and  convey- 
ances of  land  are  required  to  be  by  writing  signed,  sealed,  and  delivered.  Kevised 
Code  of  Mississippi,  1824.  The  relaxation  of  tlie  rule  of  the  common  law,  in  the 
substitution  of  a  scroll  for  a  seal,  has  not  been  carried  Airther,  in  New  Jersey,  than 
to  the  case  of  instruments  for  the  payment  of  money.  In  other  cases,  the  seal 
retains  its  original  character.  By  the  territorial  law  of  Ohio,  in  1800,  tlie  scroll  was 
extended  to  all  written  obligations,  excepting  deeds,  bonds,  and  wills.  Overseers  of 
the  Poor  of  Hopewell  r.  Overseers  of  the  Poor  of  Amwell,  1  Halst.  169.  Perrine  v, 
Cheeseman,  6  Ibid.  174.  Kevised  Laws  of  New  Jersey,  805,  sec.  1.  Chase's  Stat- 
utes of  Ohio,  vol.  i.  287.  Yanblaricum  v.  Yeo,  2  Blackf.  (Ind.)  822.  Statute  Laws  of 
Indiana,  1888,  p.  452. 

(6)  Warren  v.  Lynch,  5  Johns.  289.  Farmers'  and  Manufacturers'  Bank  v.  Haight, 
8  Hill  (N.  Y.)  498.  But  in  the  case  of  courts  and  public  officen,  an  impression  on 
paper,  without  the  use  of  wafer  or  wax,  is  valid.  New  York  Revised  Statutes,  vol.  ii. 
404,  sec.  61.  In  all  other  cases  such  an  impression  is  a  nullity  as  a  seal.  Mr.  Grif- 
fith, the  author  of  tlie  "  Annual  Law  Register  of  the  United  States,"  and  to  whom 
the  public  have  been  so  much  indebted  for  that  very  useful  publication,  has  in  a  note 
to  vol.  iv.  1201,  urged  the  expediency  of  substituting  the  scroll  for  the  seal,  by  sensi- 
ble and  forcible  observations,  and  which  might  well  influence  courts  of  justice,  if  they 
were  at  liberty  to  substitute  their  sense  of  expediency  for  a  rule  of  the  common  law 
not  changed  by  statute.  One  seal  will  serve  for  two  or  more  grantors.  Perkins,  sec. 
184.  Mackay  v.  Bloodgood,  9  Johns.  285.  Bank  of  Cumberland  ti.  Bugbee,  19  Maine, 
27.  So,  it  is  sufficient  if  the  grantor  acknowledge  his  hand  and  seal  before  the  sub- 
scribing witness,  and  the  latter  need  not  see  him  actually  sign  his  name.  Powell  v. 
Blackett,  1  Esp.  97.    Parke  v.  Mears,  2  Bos.  &  Pull.  217. 

^  So  in  Texas,  provided  the  grantor  shall  in  the  instroment  recognize  such  scroll  as  having 
been  affixed  by  way  of  seal.  English  r.  Helms,  4  Texas,  228.  See,  further,  as  to  the  sealing 
of  instruments,  1  Sugden  on  Powers  (6  Lond.  Ed.),  200,  201.  Ingram  v.  Hall,  1  Hay.  198. 
Long  V,  Ramsey,  1  Serg.  &  R.  72.  Taylor  r.  Glasor,  2  Id.  502.  Milledge  «.  Gardner,  29  Ga. 
700.    Howard  Ins.  Co.  v.  Connick,  24  HI.  456. 
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of  &  deed,  for  it  takes  effect  only  from  the  delivery.*  TIio  deed  maj 
be  delivered  to  tho  party  himsulf  to  whom  it  is  made,  or  to  in; 
other  porsGti  authorized  hy  him  to  receive  it.  It  may  be  delivcni 
to  a  stranger  aa  au  escrow,  which  meaiis  a  conditional  delivery  to 
tlie  stranger,  to  bo  kept  by  hioi  until  certain  conditions  be  per- 
formed, aud  then  to  be  delivered  over  to  the  graulee.  Until  iIk 
condition  be  performed,  and  tho  deed  delivered  over,  the  estatt 
dueit  not  pass,  but  remains  in  the  grantor,  (^a) '     Generally,  u 


[a]  jBcluon  E.  Catlin,  2  Johni.  248.    Perkiiu.  Mea.  137,  138,    142. 
Btker,  iB.t  Aid.  410.     Cur  e.  Uozie,  5  Maeon,  60.' 


1  A  d«ed  EDfty  bf  d^Tered  to  ODfl  of  eevrral  granlecE,  and  so  upon  a  cDotnct  fttf  du  |H- 
ehue  of  land,  b  Kndf  r  of  the  coavsvHiiM  to  one  of  Uie  joiut  pBrchuen  is  snffiaitnl-  Cmai 
«;  Pulti,  II  a.  Y.  UT.  The  presnmpllon  Chat  a  pnt;  will  icvept  ■  deed  becaiua  ic  B  ba»' 
Sciil  to  biro,  is  uid  nerer  lo  he  curried  m  Ui  at  to  conifalir  liim  aa  having  aoorpM  K 
HnlUck  V.  ScoviU,  4  Oilm.  IfiB.  Paweaaioa  of  tbe  deed  bv  >uch  p«ny  is  pn'ai  /a<*(.  M  M 
coBcliuiHi  evidence  of  delivery.  Chuidler  t.  Temple,  4  Ciuh.  tXG.  Boutharn  Lift  Is.  ■< 
Tnut  Co.  t.  Coir,  4  Florida,  3b0.  Bhina  *.  ItobioMm,  IT  PeuD.  St.  SO.  Fimaoi't  Im.  fa 
t.  McUillio,  ae  Ala.  14T.  So  of  recvd  of  a  deed,  under  dnameUiieas  tiludi  cKeate  hi  •» 
pidun  of  Irand.  Mitchell  v.  Rjao.  S  Ohio  (N.  S.),  STT.  Bolfcley  n.  [txffingUn,  6  MoUm 
MT.  Buckley'i  Ilein  r.  Carllun.  6  McLcait,  12K.  tiee,  alen,  Wnnvn  d.  JaekinnTJIle,  U  HL 
238;  r;.,v..llr.  1J«v,l™,4(iMuii»-.rj^9.  [>.ril-  will  iw  i.n-L.riii.rl  w  linvf  l«,.n  d-li v.-r«i  if« I*. 
dajfof  ackDOwledf^enl,  whatever  the  form  of  word*  aa  to  the  allcaUtias,  and  so  delircnda 
to  effectuate  the  inlentioD  of  the  partiea.     Loomis  c.  Pingree,  tS  Haioe,  399. 

'  Ogden  e.  Ogden,  4  Ohio  (N.  S.),  182.  Teter  c.  Wright,  e  Ind.  188.  Gadgen  *.  Bw« 
t8  Eng.  L.  &  Eq.  Gl.     Gieen  v.  Putnam,  1  Barb.  [N.  T.)  600. 

■  Ad  escrow  does  not  take  effect  UDtil  performance  of  the  gtipnlaled  coiidicion,  atthBtft 
the  iiutTninent  has  gaae  mto  the  grantee's  poesea^B.  Smith  e.  South  Koyalty  Bank.  H  VL 
S41.  Hhiman  tr.  Booth,  21  Wend.  367.  The  delivery  of  the  deed  most  be  to  a  atnngcr,  arf 
Dot  to  one  of  the  parties.  If  delivered  to  the  grantee,  and  the  deed  is  not  intended  to  Bk 
effect  except  on  the  perfoimuice  of  some  condition,  snch  condition  ninst  be  iDserted  in  the  dwJ 
Itself.  Graves  o.  Tucker,  10  Smedee  &  Harsh.  >.  Lawlon  «.  Sager,  11  Barl>.  (N.  T.)M>- 
Bag<aod  •.  Harvey,  S  Ridi.  (8.  C)  828.  Wright  e.  Shelby  R.  EL  Co.,  IS  B.  Hon.  |Eea.)i 
Aflar  a  delivery  to  the  purchaser  himself,  neither  party  will  be  heard  to  aaaeit  that  tba  did 
waa  delivered  only  as  an  escrow.  Thomason  v.  Dill,  SO  Ala.  411.  Nor  to  an  ageM  of  lb 
party,  aa  such.  Wellboni  n.  Weaver,  IT  Geo.  287.  Worrall  a.  Munn.  1  Seldeo,  128.  itbMia 
V.  Branch,  11  Humph.  £21.  But  neither  the  presence  nor  express  assent  of  the  graatn  ■ 
necesiaiy.  Merrills  D.  Swift,  IS  Conn.  1G7.  After  the  deed  was  delivered  to  a  thinl  p«naa,il 
was,  by  leason  of  sucb  person's  death,  taken  back  by  the  grantor  for  safe-keeping,  and  fiMa4 
among  the  papers  of  the  grantor  at  his  death ;  it  was  held  a  valid  deed.  Brown  v.  Browa,  1 
Wood.  &  Mlnot,  82&.  To  a  complete  delivery,  an  acceptance,  cither  express  or  im{died,  oa  At 
part  of  the  grantee,  is  necessa]7.  Stephens  i.  BoffUo  and  New  York  R.  R.,  20  Barb.  |N.  T.| 
SSa.  McLean  D.  Nelson,  IJones  Law  (N.  O,  SM.  Baxter  t>.  Baxter,  1  Boabee  I^w  (H.C), 
B41.   Wairen  *.  Swett,  11  Foster,  832. 

The  grantee  of  a  deed  in  trust  was  told,  by  the  lawyer  who  drew  and  witneaaed  the  <M, 
that  nicb  a  deed  had  been  executed ;  the  grantee  replied  that  he  accepted  the  truat,  aad  If- 
pointed  an  agent  to  lake  possesaion  of  the  prcfm^,  who  had  the  dead  registcaeil,  and  pr 
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escrow  takea  effect  from  the  second  deUverj,  and  is  to  be  considered 
as  the  deed  of  the  party  firom  that  time ;  but  this  general  rule  does 
not  apply  when  justice  requires  a  resort  to  fiction.  The  relation 
back  to  the  first  delivery,  so  as  to  give  the  deed  effect  firom  that 
time,  is  allowed  in  cases  of  necessity,  to  avoid  injury  to  the  opera- 
tion of  the  deed  firom  events  happening  between  the  first  and 
second  delivery.  Thus,  if  the  grantor  was  a  feme  %ole  when  she 
executed  the  deed,  and  she  married  before  it  ceased  to  be  an  escrow 
by  the  second  delivery,  the  relation  back  to  the  time  when  she  was 
sole  is  necessary  to  render  the  deed  valid.  But  if  the  fiction  be  not 
required  for  any  such  purpose,  it  is  not  admitted,  and  the  deed 
operates  according  to  the  truth  of  the  case,  firom  the  second  deliv- 
ery. It  is  a  general  principle  of  law,  that  in  all  cases  where  it 
becomes  necessary,  for  the  purposes  of  justice,  that  the  true  time 
when  any  legal  proceeding  took  place  should  be  ascertained,  the 
fiction  of  law  introduced  for  the  sake  of  justice,  is  not  to  prevail 
against  the  fact.  (6)  *  It  has  fiirther  been  held,  that  if 
the  grantor  delivered  a  deed  m  hU  deed^  to  a  third  *  per-  *  455 
son,  to  be  delivered  over  to  the  grantee  on  some  future 
event,  as  on  the  arrival  of  the  grantee  at  York,  it  is  a  valid  deed 
firom  the  beginning,  and  the  third  person  is  but  a  trustee  of  it  for 
the  grantee,  (a)  ^  The  delivery  to  a  third  person,  for  and  on  be- 
half of  the  grantee,  may  amount  to  a  valid  delivery.  Thus,  where 
A.  delivered  a  deed  to  B.,  to  deliver  over  to  C,  as  his  deed,  and  B. 
did  so,  and  though  0.  refuse  to  accept  of  it,  the  deed  was  held  to 
enure  firom  the  first  delivery ;  because  the  deed  was  not  delivered 


(b)  Perkins,  sec.  188.  Butler  and  Baker's  case,  8  Co.  85,  b,  86,  a.  Frost  v,  Beek- 
man,  1  Johns.  Ch.  288.    Littleton  v.  Cross,  8  Bam.  &  Cress.  817. 

(a)  Perkins,  143, 145.  Holt  C.  J.,  6  Mod.  217.  Parsons  C.  J.,  2  Mass.  452.  The 
distinction  on  this  point  is  quite  subtle,  and  almost  too  eyanescent  to  be  relied  on. 


ceeded,  as  agent^  to  demand  and  sue  for  the  property.  Held,  that  this  was  a  sufficient  deliverj 
of  the  deed.    Green  v,  Komegay,  4  Jones  Law  (N.  C),  66. 

The  deliyery  of  a  deed  on  Sunday,  is  sufficient  to  pass  the  title.  Shuman  v.  Shnman,  27 
Penn.  St  p.  90. 

«  See  Jordan  v.  Pollock,  14  Geo.  145.  Dawson  «.  Hall,  2  Mich.  800.  Guard  v.  Bradlej,  7 
Ind.  600. 

1  The  mere  cancelling  of  a  deed  by  the  grantee,  after  deliyery,  wfll  not  reinvest  the  grmntor 
with  the  title.  Schutt  v.  Large,  6  Barb.  (N.  Y.)  878.  See,  also,  Jones  v.  Neale,  2  P.  &  H. 
( Va.)  839. 

The  cancellation  or  destruction  of  a  deed  of  lands  by  consent  or  agreemeat  of  the  parties 
to  it,  cannot  operate  to  revest  the  title  in  the  grantor.    Paiksr  «.  Kane,  4  Wis.  1. 


jkan  eKroir,  or  npon  a  condition  to  be  perfionBod.  (fiy  Si»,if  t 
<iaei  be  duly  delivwed  in  ttie  first  instaoco,  U  will  operate  lliiiagt 
.the  grantee  soSk  it  to  remain  in  the  coitody  ctf  the  grantor.*   If 


(»}  Tnr  V.  B1U7,  S  Drar,  167,  b.  Allbnl  ud  Im'i  (»m,  2 1«aa.  Ua  ttqy^ 
dUealt  to  KMtain  tbe  hir  «f  the**  CUM,  nnhm  nil  ftiri  Braandaf  dte  wilwiin«iil  /m 
■lidnn  of  the  dead  y  the  gmrtea,  and  to  idMJna  taA.  Lord  Oak*,  faiBidv^ 
Bifcac*!  aM«  (8  On.  as,  b),  ex^ain*  tliii  poln^  bgr  '*"'*t"g  tlwt  C  tmf  ntmt  A* 
dw^  M  pail,  wb«n  oAted,  aad  than  the  ohOgKHaa  will  Iom  Ito  Ibrce.  In  baft  flM« 
OHM  it  li  •Mumed  AM  the  third  penoi^  who  flnt  raoeived  tba  deed,  waa  a  ataaaiv 
to  (L, and  not  Ui  agent;  and  jat,ln  Doa>.  Katflit  (6  Bam.  &a««a.<TI;  &C 
B  Dow.  4  Bjl  846},  Ur.  J.  B»ji»j,  who  doUrarad  Ibe  opinion  oC  the  K.  B.,^ 
-dnni  tfaa  law  aoeordlng  to  Hw  antborilr  of  dtoaa  oaaet,  wbkh  1m  «ife*  wHk  i||w- 
.(Min.  8aa  Cbnrcdt  n  QBmaii,  IT  Wandell,  666,  to  flia  mow  point.  It  aaana  to  la 
ttanla  at  law,  Uiat  a  daad  to  exeeatad  and  ddvarad  ttHI  Uniit  Ibn  niaaiia.  If  Ji 
Hauiaa  ean,  at  aaj  tlnu,  and  in  anj  ynj,  gat  poMSMioD  at  it;  jat  a  ooiBt  tt  t^ 
«IH  MtoigtfdadaedaaanlmparibotiBatriMW^If  ttbeTi<Mita«y,aadBai— iMlii 
«ridi,  aad  aiacnlad  lot  a  qwdal  pnipoaa  na««r  aMad  on,  and  widiont  th«  knawWk^ 
flf  dia  grantee ;  and  It  wlU  not  lend  taj  aiitrtatini  to  tbe  gnDiea.  Gad  «.  BM^ 
1  Jb&  a  Walk.  678.  The  deed  mi^  c^enU  bf  a  ptamimad  ■Mpnf,  BBtO  ■  i^imm 
dbeWmer  i^peara,  and  then  It  beomiea  InapmUm;  tat  no  poeoa  ««■  bo  M^a 

^antea  agtinat  bli  wOl  and  wiibtMt  hi«  acreemMit.    "^1 — i 1  r   Tiwrii.  t  Tt 

US.  S  Preaton  on  AlNtrKla,  UM.  If  an  aatato  cf  Itaebold  be' aaaiv^r«i  *  >■ 
wtaKmt  hii  knowledge,  it  ii  nid  to  rert  In  htm  miti!  fail  dlaidriniar  I7  mmL 
8.  Toodi.  286.  Tbompaon  V.  I«ach,  Hi.  nip.  ItwaaflaallTeat^tfabad.  fai  thaBMi 
of  Loida,  in  that  cue,  that  a  (wmmon-lav  conTSTaiice,  pat  into  the  haoda  of  an  tf^ 
tot  the  grantee,  takes  efl^ct  Ibe  iuUnt  it  i«  parted  with,  and  veita  tbe  title,  tbousti  tt* 
grantee  be  ignorant  of  the  tnutsacCJon ;  and  the  rejection  of  the  grant  has  tlie  «tkct  vC 
rereeting  the  title  in  the  grantor  by  a  species  of  remitter,  Ch.  J.  GitMon,  in  Kead  r. 
Bobineon,  6  Watts  &  Serg.  S31,  w;s,  that  the  argument  of  JuBtit-e  Venttia  in  tbe  am 
wai  tnwterly,  and  he  said  that  the  case  of  Thompson  u.  Leu^  determined  (he  pna- 
dple  that  intennediate  intere«(«,  notvithslanding  the  remitter,  maj  fiuten  on  tbe  tide; 
wliicb  it  It  not  in  Ibe  pover  of  the  grantee's  disagreement  to  imclaap.  ThoBgta.ii 
Townson  v.  Tickell,  8  B.  &  Aid.  81,  a  disclaimer  by  deed  was  held  to  be  snlBciai. 
See  infra,  p.  &34.  Merely  executing  a  deed  and  delivering  it  to  tbe  register  for  ngt- 
tiy,  is  no  deliTsry.  unlei*  the  grantee  so  direct  it,  or.  subsequently  assent  to  it  Maj- 
nard  d.  Maynard,  10  Mass.  466.  BamsOQ  v.  Thornton,  3  Metcalf,  275.*  Bat  it 
seems  to  be  a  settled  rule,  that  tbe  possession  by  the  obligee  of  a  deed  ngvii^ 
executed,  is  prima  fade  evidence  of  its  delivery.  This  is  tlie  language  of  the  ooarw 
throughout  the  country,  i  I'ick.  6S0.  1  Harr.  &  Johns.  823.  11 1'cten  U.  S.aZ7. 
8  Metcalf,  109.' 


■  Cooper  e.  Jnckwn,  4  Wis.  MT.  If  he  does  u  auent,  it  is  a  good  deliveiy.  Boody  t. 
DaviN  :o  N.  Uamp.  HO. 

■Adeed  was  executed  by"A. for  B.,"  sod  B.  afterwards,  on  llie  deed  being  shown  u  Uk 
•cknowledped  that  it  wu  executed  by  his  authority.  Held,  that  this  amounted  to  ■  icd^- 
eiy  of  the  instrument.     Tiipper  v.  Foulkes,  9  C.  B.  (N.  S.)  TBI. 

*  An  actiu]  deliveiy  of  the  deed  is  not  essentisl,  but  ■  deliveiy  good  in  law  may  be  aads 
by  mere  words,  or  t^  such  words  and  actions  M  hidicate  an  hileotian  th«t  the  deed  sImO  bs 
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both  parties  be  present,  and  the  usual  formalities  of  execution  take 
place,  and  the  contract  is  to  all  appearance  consummated 
without  any  conditions  or  qualifications  *  annexed,  it  is  a    *  466 
complete  and  valid  deed,  notwithstanding  it  be  left  in  the 
custody  of  the  grantor,  (a)  * 

(3.)  It  must  he  recorded. 

By  the  statute  law  of  every  state  in  the  Union,  all  deeds  and 
conveyances  of  land  except  certain  chattel  interests,  are  required 
to  be  recorded,  upon  previous  acknowledgment  or  proof.  (6)    If 


(«)  SouTerbje  v.  Arden,  1  Johns.  Ch.  240.  Scrugham  v.  Wood,  15  Wendell, 
645.  Jones  o.  Jones,  6  Conn.  111.  Crawford  v,  Bertholf,  Saxton  (N.  J.)  Ch.  458, 
467.  Doe  v.  Knight,  5  Bam.  &  Cress.  671.  S.  C.  8  Dow.  &  Ryl.  d48.  In  these 
cases  the  authorities  are  collected  and  reviewed;  and  the  last  of  these  cases  con- 
sidered the  doctrine  in  the  text  as  requiring  an  extended  discussion.  It  goes  over' 
the  same  ground,  and  through  the  same  authorities,  in  1826,  which  had  been  done  at 
New  York,  in  1814.  In  this  last  case  it  was  held,  that  if  a  deed  be  signed,  sealed,  and 
declared  by  the  grantor,  in  the  presence  of  the  attesting  witnesses,  to  be  delivered  as 
his  deed,  it  is  an  effectual  delivery,  if  there  be  nothing  to  qualify  the  delivery,  i^t- 
withstanding  the  grantee  was  not  present,  nor  any  person  on  his  behalf,  and  the  deed 
remained  under  the  control  of  the  grantor.  And  more  certainly  would  this  be  the 
case  if  the  delivery  were  to  a  third  person,  for  the  use  of  the  grantee,  though  such 
third  person  were  not  the  agent  of  the  grantee,  and  the  grantee  should  not  receive  the 
deed,  nor  know  of  its  existence  until  after  the  death  of  the  gran  tor  .^ 

(6)  By  the  New  York  Revised  Statutes,  vol.  i.  756,  sec.  1,  and  762,  sec.  86,  all  con- 
veyances of  lands,  tenements,  and  hereditaments,  and  chattels  real,  except  leases  for 

considered  executed.  McClure  v.  Coldoagh,  17  Ala.  89,  and  without  this  there  is  no  deliveiy, 
though  the  grantee  obtain  possession  of  the  deed.  Jacobs  v.  Alexander,  19  Barb.  (N.  T.)  248. 
McEwen  e.  Trooet,  1  Sneed  (Tenn.),  1B6. 

1  And  in  Maiyland,  it  is  held  sufficient  to  a  valid  deliveryf  that  there  was  an  intention  or 
assent  of  mind  on  the  part  of  the  grantor  to  treat  the  instrument  as  his  deed.  Stewart  v.  Bed- 
ditt,  8  Md.  67.  Delivery  of  a  deed  to  the  clerk  for  record,  for  the  use  of  the  grantee,  is  a  good 
delivery  if  the  deed  be  afterwards  accepted  by  the  grantee.  Bathbun  v,  Batiibun,  0  Bart). 
(N.  Y.)  98. 

3  Where  a  deed  in  trust,  for  the  benefit  of  creditors,  referred  to  a  schedule  as  thereunto 
annexed,  for  the  names  of  the  creditors,  and  at  the  time  of  the  execution  there  was  no  schedule 
annexed,  but  this  was  afterwards  done ;  held,  that  the  deed  was  valid.  The  absence  of  a 
schedule  does  not  prevent  property  fVom  passing,  unless  the  schedule  is  to  show  what  passed. 
West  o.  Steward,  14  Mees.  &  W.  47.  See  Hofiinan  v.  Mackall,  6  Ohio  (N.  S.),  125.  Although 
the  date  of  a  deed  is  presumptive  evidence  of  its  delivery,  that  presumption  does  not  arise 
when  there  is  no  proof,  or  acknowledgment,  or  subscribing  witness,  and  is  wholly  rebut- 
ted, v^hen  it  appears  by  the  evidence  that  the  instrument  remained  in  the  hands  of  the  grantor 
after  its  date.  Harris  v.  Norton,  16  Barb.  (N.  Y.)  264.  Where  a  deed  is  acknowledged,  by 
several  of  the  grantors,  on  several  days,  all  subsequent  to  the  day  of  the  date,  the  presumption 
arising  from  the  date,  that  it  was  delivered  on  that  day,  is  destroyed.  Henderson  v.  Mayor,  &c. 
of  Baltimore,  8  Md.  852.  For  a  case  where  the  deed  being  in  the  custody  of  the  grantor 
held  not  to  have  been  delivered,  see  Parker  v.  Parker,  1  Gray,  409. 
VOL.  lY.  45 
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not  recorded,  tlicy  aro  good,  and  pass  the  title  as  against  the 
grantor  and  his  lieirs  and  devisoes,^  and  tlicy  are  void  only  as  to 
subsequent  b<md  fide  purchasers  aud  mortgagees,  wliosc  direds  ishall 
be  first  recorded,  (c)  *     The  Eugtish  law  prevails  generally  in   this 


A  term  Dot  exceediDK  three  jean,  must  be  recoidad.  The  same  law  in  MaaEiehiuellk 
but  the  exception  reacties  tu  Icaae*  ool  exceeding  aevcn  yean.  S/last.  Kerited  Scu- 
lllos  of  18S6.  The  ueoge  of  recording  deeili  in  the  reconia  of  tlic  towns  where  (be 
Unda  lay,  prevailed  &oni  the  earlj  settlement  of  New  KngUnd.  Bj  the  lavi  of 
MRMBCbiuetts,  in  1641,  all  deeds  of  conveyance,  whellier  Bbsolnte  or  conditioml,  ««m 
required  to  be  reeordwl.  that "  neither  creditorg  might  be  defraudeil,  nor  conrU  InrabW 
urith  vexntiouB  suitu  and  endleie  contentions."  Uolmes't  Annals,  vol.  i.  ^n.  In  Dm 
Flf  mouth  colony,  convej'iinces,  including  mortgn^L'S  and  lenses,  were  n^quired  to  tc 
recorded  as  early  as  lesO ;  in  Connecticut,  in  16S9 ;  in  New  Jersey,  in  1676,  16:^  o^ 
1S88  ;  in  North  Carolimi,  in  1715;  and  in  Tirginia,  from  tlie  earliest  period.  Ba^lic^ 
BUlorical  Memoir,  vol.  i.  2^19.  See,  also,  Ibid.  vol.  ii.  112;  1  Trumbull's  Uisdiry  irf 
Conneclicut,  lit ;  LeHming  and  Spicer's  New  Jersey  Collections,  163.  368,  882. 5U; 
5  Teller,  124 ;  1  IlEtming's  Stat.  248.  lu  addition  to  oilier  conveyance*  in  Vif- 
ginia,  all  dceda  of  settlement  upau  marriage,  nlierein  lands,  money,  or  pemual 
thing  shall  be  settled,  are  void  as  to  all  creditors  and  subsequeiit  purcl>a«en,  anlsB 
reconied.  Revieed  Code  of  Virginia,  vol.  i.  219.  In  Pennsylvania,  the  recordiag 
acta  are  applicable  oqnally  to  legal  and  equitable  titles;  and  by  the  Act  oriTlS.  drtdi  | 
recorded  have  the  tbrce  and  effect  of  giving  seisin  and  possession, 
chaser  without  notice,  end  with  bis  deed  duly  reoorded,  is  preferred  I 
purchaser  under  a  sheriff's  deed  duly  acknowledged,  bat  ihr  actnowlaiffmml  m 
terrd.  Bellas  r.  M'Cirty,  10  Watts,  13.  In  Toniicssce,  all  boniia  or  ogrwnion 
writing,  for  the  conveyance  of  real  or  personal  property,  are  required  to  be  registeni' 
Act  of  1831,  ch.  90. 

(c)  Vance  v.  M'Nury,  8  Yerger,  171.  Shields  v.  Mitchell,  10  Ibid.  1.  Honiii. 
Ford,  2  Dev.  Eq.  418.'  When  the  statute  speaks  of  an  unregistered  deed  as  beiai 
void  as  against  a  tubatquenl  jmrdiaier  for  no/uaUc  mniu/cnUion,  they  mean  •  bami  Jik 
purchater  for  valuable  consideration.  Jackson  v.  Burgott,  10  Jolins.  462,  463.  Vm 
Benwelaer  ti.  Clark,  IT  Wendell,  2S.  But  in  North  Carolina,  no  conveyance  of  hri 
(other  than  mortgages)  is  good  snd  available  in  law,  unless  proved  or  acknowledgti. 
■nd  registered  in  the  county  where  the  land  lies,  within  two  years  after  the  date  li 
the  deed.    Bevised  Statutes  of  North  CaroUna,  1837,  vol.  i.  224. 


■  And  are  valid  as  against  a  mera  trHpaisar.  StricUaod  v.  UcComiick,  14  UiaBa.  IM. 
Coiu^  V.  Ciuiuniags,  12  Lonia.  718. 

*  A  purchaser  having  infonnoticni  of  tha  existence  of  a  prior  unrecorded  deed  ■idEdotl  n 
put  him  m  mqmry,  is  presumed  to  bsvs  prosecuted  the  inquiiy,  and  to  have  aacertaiud  lit 

■  A  purchaser  is  not  bound  to  take  notice  of  the  record  of  a  drad  from  ■  penon  to  whsB 
there  is  no  recorded  cooveyonce.  Thus,  where  the  deed  to  a  vendor  is  not  recorded,  the  nncd 
of  a  mortgage  given  by  liiB  vendee  i*  not  notice  to  a  subsequent  purchaser.  Lose?  •.  Simpsa- 
S  Stiickton,  319.  A  party  can  only  be  chargeable  with  constrnctive  notice  ttma  tlM  r«f< 
whan  the  record  would  give  him  actnai  notice.  Jeiuiinga  v.  Wood,  30  Ohio,  Ml;  aad  ■( 
Paps*.HeDi7,  34TenaoDt,ESai  Johns  «.  Scott,  6  Md.Sli  Cook  v.  Travis,  aa  Barb.  (N.I.) 


ActoriT15.dr«di    i 
red  to  ■  previiMi  m 

^ligtHtnl  nrrrr  ngk-   \ 
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country,  that  notice  of  the  deed  by  the  subsequent  purchaser, 
previous  to  his  purchase,  will  countervail  the  eflFect  of  the  registry, 
and  destroy  his  pretension  as  a  bond  fide  purchaser,  (d)  ^    In  several 


(d)  Hunt  V.  Hunt,  2  Wash.  C.  C.  74.  State  of  Connecticut  v.  Bradish,  14  Mass. 
296.  Gxifflth's  Register.  4  Greenl.  20.  Tart  v.  Crawford,  1  M'Cord,  265.  CabineM 
V.  Mahon,  2  Ibid.  278.  Story  J.,  in  West  v.  Randall,  2  Mason,  206.  Colbj  r.  Eennls- 
ton,  4  N.  Hamp.  262.  Montgomery  v,  Dorion,  6  n>id.  264.  See,  also,  nipra,  p.  171. 
Tuttle  V,  Jackson,  6  Wendell,  218.  Hewes  v.  Wiswell,  8  Greenl.  94.  Ricks  v.  Doe, 
2  Blackf.  (Ind.)  846.  Morton  v.  Robards,  4  Dana,  258.  Aikin's  Alabama  Digest, 
2d  ed.  91.  By  tbe  New  York  Revised  Statutes,  vol.  i.  756,  sec.  1,  conveyances  not 
recorded  are  void  only  as  against  a  subsequent  purchaser  in  good  fiuth,  and  fbr  a  valu- 
able consideration,  of  tbe  same  estate,  or  any  portion  thereof,  whose  conveyance  shall 
be  fint  duly  recorded.  This  was  adopting  tbe  doctrine  in  Jackson  v.  Burgott,  10  Johns. 
457 ;  Jackson  v,  Phillips,  9  Cowen,  94 ;  Same  v.  Post,-  Ibid.  120.^  In  Maine,  also, 
a  deed  not  acknowledged  or  recorded  is  good  against  the  grantor  and  his  hein.  Lawry 
V.  Williams,  18  Maine,  281.^  In  Maryland,  a  deed  must  be  duly  acknowledged  and 
recorded,  in  order  to  be  valid,  even  as  between  the  grantor  and  grantee  ;  though,  if  the 
omission  to  record  it  be  unintentional,  the  deed  may  be  restored  by  a  record,  under 
the  sanction  of  a  decree  in  chancery,  except  as  agunst  bonAfde  purchasen  and  credi- 
ton.  The  Registry  Acts  in  that  state  are  as  early  as  1715  and  1766.  In  Rhode 
Island,  a  deed  not  acknowledged  and  recorded,  is  void,  except  as  between  the  parties 
and  their  hein.^  In  Kentucky,  a  deed  unrecorded  is  good  as  against  a  subsequent  pu> 
chaser  with  notice,  but  not  as  to  credlton,  unless  they  had  notice  of  it  when  their 
debts  respectively  were  contracted.    Graham  v.  Samuel,  1  Dana  (Ken.),  166.*    In 


&ct  of  the  existence  of  such  deed.  But  in  Williamson  o.  Brown,  15  N.  T.  854,  it  was  held, 
that  this  presumption  was  a  mere  inference  of  fact,  and  could  be  repelled  by  showing,  that  with 
due  diligence  on  his  part  the  purchaser  had  fiuled  to  discover  the  prior  title.  This  doctrine  is, 
of  course,  equivalent  to  the  proposition,  that  although  a  person  is  once  put  on  inquiry,  he  may 
.nevertheless  be  a  purchaser  in  good  fiuth.  The  alternative  proposition  would  be,  that  after  a 
man  is  put  on  inquiry  as  to  the  existence  of  an  adverse  title,  he  buys  at  his  peril.  See,  also, 
Yaaghn  v.  Tracy,  22  Missou.  415,  where  it  is  held,  that /WMeMion  of  land  is  not  a»  matter  of  lam 
notice  to  a  purchaser  of  the  title  of  the  occupier,  but  is  evidence  of  such  notice  to  be  submitted 
to  a  jury. 

*  Merrill  v.  Ireland,  40  Maine,  569. 

7  Hill  V.  Meeker,  24  Conn.  211.  Mosely  o.  Moeeley,  16  N.  Y.  (1  Smith)  884.  Possession  is 
such  notice  of  title  in  land  that  an  adverse  claimant  gains  no  advantage  over  him  in  posses- 
sion, by  getting  his  deed  first  on  record.    Wyatt  v.  Elam,  19  Greo.  885. 

s  In  Illinois  it  is  held,  that  the  registration  of  an  unacknowledged  deed  gives  it  no  addi- 
tional validity,  and  it  is  not  even  implied  notice  of  the  existence  of  a  deed.  Choteau  «.  Jones, 
11  m.  800. 

*  The  protection  afforded  by  statute  against  an  unrecorded  deed,  extends  only  to  purchasers 
from  the  grantor  himself,  and  not  to  purchasers  from  his  heirs  and  devisees*  Harlan  v.  Seaton, 
18  B.  Mon.  (Ken.)  812. 

i<^  As  to  the  possession  under  an  unrecorded  deed,  which  will  be  constructive  notice  of  its 
existence,  see  Bell  o.  Twilight,  2  Foster,  500;  Hennessey  «.  Andrews,  6  Cnsh.  170;  Porter  «. 
Sevey,  48  Mame,  519;  Holmes  «.  Stout,  2  Stockt  (N.  J.)  419;  Massie  v,  Greenhow,  2  P.  &  H. 
(Ya.)  255;  Lea  V.  Polk  County  Copper  Co.  21  How.  U.  S.  498;  Berg  «.  Shipley,  1  Grant  Caa. 
(Penn.)  429. 
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•  467  *  of  the  states,  as  New  Hampshire,  Vermont,  Coimectkol, 
•  Georgia,  Ohio,  Michigan,  Illinois,  and  Indiana,  two  wit- 
nesses are  required  to  the  execution  of  the  deed ;  and  proWij 
the  deed  would  not  be  deemed  sufficiently  authenticated  for  record- 
ing, without  the  signature  of  the  two  witnesses.  In  Delaware, 
Tennessee,  and  South  Carolina,  two  witnesses  are  necessary  irii«i 
the  deed  is  to  be  proved  by  witnesses,  (a)  There  is,  likewise,  t 
fixed  period  of  time  allowed,  in  many  of  the  states,  within  which 
to  have  the  deed  recorded,  as,  for  instance,  one  year  in  Delaware, 
Tennessee,  Georgia,  and  Indiana ;  eight  months  in  Virginia ;  six 
months  in  Pennsylvania,^  Maryland,  North  and  Sotith  Oarcdina,' 
Alabama,  Illinois,  and  Ohio ;  three  months  in  Missouri  and  Mssi^ 
sippi ;  and  fifteen  days  in  New  Jersey.  (6)  In  the  otlier  states,  where 
there  is  no  prescribed  time,  the  deed  must  be  recorded  in  a  reft- 
sonable  time ;  and  when  a  deed  is  recorded  within  the  reasonable 
or  the  limited  time,  it  has  relation  back  to  the  time  of  execu- 
tion, and  takes  effect  according  to  the  priority  of  the  time  ot  ex^ 
oution,  and  not  according  to  the  priority  of  the  registry,  (e)  • 


iTHJiana,  a  Tolontary  deed,  though  not  recorded,  \a  good  agamat  a  tnbeequent  voimtmj 
grantee.  Way  v.  Lyon,  8  Blackf.  76.  The  registry  laws  only  act  upon  the  fegil 
title,  and  leave  equities  untouched.  The  omission  to  record  the  deed  does  not  in^Air 
the  grantee's  equity.  Lord  Hardwicke,  in  Le  Neve  i'.  Le  Neve,  3  Atk.  646.  Monoa 
V.  Kobards,  4  Dana  (Ken.),  268. 

(a)  In  Soutli  Carolina,  in  Allston  v.  Thompson,  and  Craig  r.  Pinson,  1  Chern 
Law,  271,  272,  it  was  decided,  after  quite  elaborate  discussions,  that  a  deed,  witbo:i; 
any  subscribing  witness,  or  with  only  one  subscribing  witness,  was  not  a  valid  ikt?d 
to  convey  land. 

{h)  The  fifteen  days  in  New  Jersey,  under  the  statute  of  June  5,  1820,  was  ic 
amendment  of  former  statutes,  which  allowed  the  time  of  six  months  to  hare  W2- 
Teyances  recorded.  Elmer's  Dig.  8G.  As  between  tlie  parties,  a  deed  is  valid  and 
binding  without  being  recorded.  Den  v.  Richman,  1  Green  (N.  J.),  43.  A  judgmen: 
creditor  is  not  a  purchaser  within  the  purview  of  the  Act.    Ibid.  65. 

(c)  Brown  v.  Balridge,  1  Meigs  (Tenn.),  1.  There  are  contradictory  decisions  (« 
the  question,  whether  a  certified  copy  of  a  registered  deed  can  be  given  in  evidence, 
when  the  party  is  presumed  to  be  in  possession  of  the  original,  and  does  not  pnjduce 
it.  1  Mclean,  286,  286.  The  Revised  Statutes  of  Michigan  of  1840,  declare  the 
copy  to  be  prima  facie  evidence  of  the  contents  of  the  deed.  The  statute  of  Alahami 
(Alkin's  Dig.  2d  edit.  p.  88),  says  that  a  deed,  duly  proved  and  certified,  shall  be 
received  in  evidence  "  as  if  the  same  were  produced  and  proved." 

1  Berg  V.  Shipley,  1  Grant  Gas.  (Penn.)  429. 

*  Deeds  of  gift  are  not  required  to  be  recorded  within  six  months  in  North  Carolina  lui 
Alabama.    Gordon  r.  Wilson,  4  Jones  Law  (N.  C),  64.    Fralick  r.  Presley,  29  Ala.  457. 
'  The  recording  of  a  deed  by  the  grantor,  is  not  conclusive  evidence  against  him  of  the 
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The  mode  of  proof,  and  the  coercion  of  the  attendance  of 
witness  for  that  purpose,  and  the  officers  vested  with  authority 
to  take  and  certify  the  proof,  and  the  effect  of  such  proof, 
all  depend  upon  the  local  laws  of  the  several  *  states.  In  *  458 
all  the  states,  (except  in  Louisana,  where  the  law  is  peculiar 
on  this  subject,)  femes  covert  are  competent  to  convey  real  estate, 
with  the  consent  of  their  husbands,  who  are  to  be  parties  to  the 
conveyance,  and  the  wife  is  to  be  separately  and  privately  examined 
by  the  officer,  respecting  the  free  execution  of  the  deed.  Thif 
private  examination  seems  to  be  required  in  all  the  states,  with  th9 
exception  of  Massachusetts,  Connecticut,  and  perhaps  one  or  two 
others.  The  New  York  Revised  Statutes  (a)  contain  mmute  and 
specific  directions  on  the  subject  of  the  proof  and  recording  of 
conveyances  of  real  estate.  They  make  no  provision  as  to  the 
number  of  witnesses,  or  as  to  the  time  of  recording ;  and,  conse^ 
quently,  the  common-law  rule  applies,  (and  the  statute  expressly 
assumes  it,)  that  one  witness  is  sufficient,  or  the  acknowledgment 
before  the  officer  without  any  witness.  (5)  The  deed  must  be 
recorded  with  due  diligence ;  ^  and  deeds  are  to  be  recorded  in 
the  order,  and  as  of  the  time,  when  delivered  to  the  clerk  for  that 
purpose ;  and  they  have  effect  according  to  the  priority  of  the 
registry,  (c)    The  statute  leaves  the  question  of  notice  to  supply 

(a)  Vol.  i.  766-768.    See  also  Uws  of  New  York,  1858,  di.  808,  p.  687. 

(6)  In  AUbama,  a  deed  of  lands  is  valid  without  any  subscribing  witness  or  record, 
if  it  can  otherwise  be  satisfiictorilj  proved.  Bobertson  v,  Kennedy,  1  Stewart,  246. 
It  was  declared,  in  the  case  of  Norman  v.  Wells,  17  WendeU,  148,  that  it  is  not  sofll- 
cient  for  a  subscribing  witness  to  a  deed  to  prove  it  by  stating  that  the  party  ocibiotol- 
miged  the  execution  of  it,  but  he  must  state  that  he  taw  the  execution  of  the  deed.* 

(c)  The  statute  of  New  York  gives  priority  to  the  conveyance  which  "  shall  be  first 


delivery  of  the  deed,  as  between  him  and  the  grantee.  Foley  «.  Howard,  8  Iowa,  66.  Jonas 
9.  Buflh,  4  Harring.  1;  and,  to  the  same  point,  see  Juvenal «.  Jackson,  14  Pean.  State  (2  Har- 
ris), 519.  If  a  deed  be  not  recorded,  a  mere  re-delivery  of  it  into  the  hands  of  the  gxantoc, 
with  the  intention  of  revesting  the  title,  will  revest  it  Mossey  v.  Holt,  4  Foster,  248.  Vodgfi 
V.  Dodge,  88  N.  Hamp.  487.  This  rule  is  limited  to  cases  between  the  parties  to  the  deed  aip^ 
those  standing  in  the  same  relation  to  each  other.    Thompson  o.  Thompson,  9  Ind.  828. 

1  Taking  proof  or  acknowledgment  of  a  deed  is  not  a  Judicial  act  It  may,  therefore,  be 
done  by  a  person  who  is  so  related  to  the  parties  as  to  be  disqualified  as  a  Judge  or  furor. 
Lynch  v.  Livingston,  6  N.  Y.  422. 

s  And  it  must  be  recorded  with  sccuracy;  for  where  a  mortgage  was  recorded  in  time,  but 
the  signature  of  the  mortgagor  was  omitted  in  the  record,  and  afterwards,  but  too  late,  placed 
upon  it,  it  was  held,  that  constructive  notice  of  the  complete  mortgage  cannot  be  deduced  from 
such  record.  Shepherd  v,  Burkhalter,  18  Geo.  448.'  See  Brown  v,  Lunt,  87  Maine,  428;  Jeha- 
ston  9.  Slatei,  11  Gratt  821. 
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tite  place  of  r^istiy,  as  the  role  existed  before  Ib  our  own,  and  in  Ai 
Boyish  lav ;  (d)  and  it  appUlOB  to  conTOTauoeB  at  diatteli 
*469  real,  as  veil  as  ol  freeti<dd  estatea,  *  except  leases  fir  a 
term  not  exoeedii^  three  years.  In  Maiyland,  aa  in  Ner 
Tod:,  atteeting  witnesses  are  not  requisite  to  tbo  Talidity  of  a 
deed,  (a) 

In  England,  the  practice  of  recording  deeds  is  of  local  and  ttrf 
Hnnted  application.  It  ^iplies  to  the  Bedford  lerel  traict,  to  tlM 
tld&igs  of  Yorkshire,  and  to  the  county  of  Ifiddleeex.  Dniisg 
Am  period  of  Hie  V-n^inh  commonvealth,  there  iraa  an  efiint  t> 
tWteMidi  coun^  r^^isten  for  recording  deeds  throughout  Kngl<aJ 
9ba  ancient  policy  vaa  in  fovor  of  Hie  entire  publicity  of  traute 
of  land,  by  tbe  fine  of  record,  the  lirery  under  the  feoffinent,  Ha 
teirolnient  of  a  bargain  and  sale,  and  tlie  attornment  under  tm 
grant.  But  the  ingenuity  of  conveyancers,  and  the  general  aad 
batoral  disposition  to  -witlidrav  settlements  and  the  domeatte  n- 
fangements  from  the  idle  curiosity  of  the  public,  hare  defbaled 
'  that  policy.  In  Scotland,  the  old  feudal  forms,  and  the  saone,  or 
•ymbolicsl  tradition  of  the  land,,  are  retained.  The  **  earth  and 
«ttme,"  or  "  clap  and  happer,"  or  "  net  and  coble,"  the  emUeaafr 
cal  symbols  of  the  field,  or  mill,  or  fishery,  are  delivered,  widi  das 


dnij  recorded ; "  but  It  adds,  that  It  iludl  be  "  considered  u  recorded  from  the  tim* 
of  tbe  deliver?  to  the  clerk  for  that  purpoae." '  A  proTuioo  to  the  sune  effect  it  n 
tlie  Mmb.  Revised  Statuea  for  1836,  though  no  doubt  the  previouslj  exietins  rok  d 
kw  WM  the  tame.  ThU  preveau  the  queition  which  Mr,  Bell  aay»  bM  unen  ■ 
Scotland,  between  a  ssaiiie  flrat  transcribed,  though  laet  presetited,  and  a  mbim, 
which,  b;  the  minute-book,  ia  proved  to  have  been  Snt  presented,  though  la«t  bM- 
•cribed.  He  lulmita,  however,  the  better  conalruction  of  the  statute  to  be,  (hat  Oa 
minute-book,  of  tlie  time  of  the  preaentstion  of  the  inatrumeiit,  waa  intended  tu  it 
the  regulator  uf  the  order  of  preference  by  priorit7.  1  Bell'e  Com.  679.  Id  Hotn 
c  Collins,  8  Dev.  (N.  C.)  126,  a  deed  dehvered  to  the  clerk  for  regiaby  within  tia 
time  Lmited  hy  the  statute,  but  not  registered  unUI  al^er  tlie  time,  by  reason  of  tin 
death  of  the  clerk,  was  held  to  he  available  as  if  registered  when  deUrered.  Bri 
inbseqnently.  on  a  re-argument  in  the  same  case,  the  former  decision  was  ovecmM 
and  it  was  held,  that  a  deed  so  registered  after  the  six  months  waa  void,  as  to  tka 
crediton  of  the  bargainor,  imder  the  Act  of  1820.    4  Dev.  884. 

(rf)  Jackson  V.  Burgott,  10  Johns.  467 ;  and  vide  supra,  p.  466. 

(a)  Wickes  v.  Caulk,  6  Harr.  &  Johns.  86. 


'  FHing  fbr  record  and  racording  are  dlHtinct  acta  hi  Arkansas,  and  tbe  fbrmv  is  not  aqv 
aleat  to  the  latier,  under  the  statute  of  that  stats.  And  filing  for  record  is  neitlier  aciaai  tt 
oonstractire  notice.    Scott  at  Dos,  1  Hemp.  STt. 
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solemnity,  to  the  proxy  of  the  purchaser.  The  instrument  of  sasine 
or  infeftment,  reciting  the  transaction,  is  recorded ;  and  that  con- 
stitutes the  title.  (5) 

*  rV.     Of  the  component  parU  of  a  deed.  *  460 

A  deed  consists  of  the  names  of  the  parties,  the  consider- 
ation for  which  the  land  was  sold,  the  description  of  the  subject 
granted,  the  quantity  of  interests  conveyed,  and,  lastly,  the  con- 
ditions, reservations,  and  covenants,  if  any  there  be.  The  general 
rule  is,  that  all  parties  to  a  deed  are  bound  by  the  recitals  therein, 
and  they  operate  as  an  estoppel,  working  on  the  interests  in  the 
land,  if  it  be'  a  deed  of  conveyance,  and  binding  both  parties  and 
privies  in  blood,  in  estate  and  in  law.  (a)  But  one  claiming  land 
under  a  deed  to  which  he  was  not  a  party,  does  not  adopt  the 
recitals  of  facts  in  an  anterior  deed  which  goes  to  make  up  his 
title.  (6) 


(b)  Erskine's  Inst  208,  sec.  86.  Bell's  Com.  vol.  i.  21,  674-680.  Freehold,  bat 
not  leasehold  property  is  recorded,  in  Scotland,  in  a  public  register ;  and  the  notarial 
instrument  must  be  registered  within  sixty  days,  to  render  it  effectual  against  pur- 
chasers and  creditors.  The  English  real  property  commissioners  circulated  in  1829, 
a  great  number  of  questions  on  the  expediency,  extent,  and  value  of  a  general  regis- 
ter, in  England,  of  conveyances.  In  the  summer  of  1880,  in  their  second  report  to 
the  king,  the  commissioners  recommended  the  establishment  of  a  general  registry  of 
deeds  and  instruments  relating  to  land,  excepting  leases  not  exceeding  twenty  years, 
at  rack-rent.  They  considered  that  such  a  provision  would  contribute  greatly  to  the 
security  of  title,  and  the  cheapness  and  fiidlity  of  the  transfer  of  lands ;  and  it  was 
warranted  by  the  practice  of  several  parts  of  the  continent  of  Europe,  as  well  as  of 
Scotland,  Ireland,  and  the  United  States.  A  minority  of  the  commissioners  were 
also  for  abolishing  the  doctrine  of  notice,  in  respect  to  the  registry  of  conveyance, 
and  were  for  declaring,  that  actual  notice  of  an  unregistered  deed  should  not  a£^t 
the  priority  of  a  registered  deed  for  a  valuable  consideration,  either  at  law  or  in 
equity !  ^ 

(a)  Greenleaf 's  Treatise  on  the  Law  of  Evidence,  vol.  i.  sec.  268,  where  tlie  whole 
subject  is  discussed. 

(6)  Supra,  261,  n.  Doe  v.  Shelton,  8  Ad.  &  El.  265,  288.  Nor  will  chancery 
admit  the  operation  of  the  recital  originating  in  mistake  and  untrue  in  fkct  Stoughton 
V.  Lynch,  2  Johns.  Ch.  222.    Rich  v.  Atwater,  16  Conn.  409. 


1  To  conveyancers  in  the  United  States,  accustomed  to  the  registiy  of  deeds,  and  finding  in 
such  a  custom  great  security  and  economy  in  searching  a  title,  the  remarks  of  Lord  St  Leon- 
ards, in  his  "Handy  Book  on  Property  Law,*'  sound  strangely.  He  says,  at  p.  58  of  that 
work  (5  edit  Edinburgh,  1868),  that  a  general  registry  throughout  England  would  entail  a 
great  and  certain  expense  on  property,  for  a  very  uncertain  benefit  And  he  declares  it  to  be 
his  settled  conviction,  that  a  general  registiy  would  not  be  advisable.    It  would  wantonly 
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(1.)   Cf  the  form  of  the  deed. 

"  The  Saxons,  iji  tlieir  deeds,"  said  Sir  Henry  Spelmaa,  (c) 
*'  observed  no  set  form,  but  used  honest  and  perspicuotis  words  \a 
express  the  thing  intended  with  all  brevity,  yet  not  wauling  iIk 
eeaontial  parts  of  a  deed,  as  the  names  of  the  donor  and  doaiw, 
the  consideration,  the  certainty  of  the  thing  given,  the  UmitalJoa 
of  the  estate,  the  reservation,  and  the  names  of  the  witnesses." 
This  brcrity  and  perspicuity,  so  much  commended  by  Sp<dmiui, 
has  become  quite  lost,  or  but  dimly  perceived,  in  the  cumbersome 
forms  aud  precedents  of  the  English  system  of  conveyancing. 
The  Saxons  commenced  their  deeds  according  to  tlie  form  of  a 
modern  bond,  or  of  an  indenture  in  the  first  person,  as  given  b^ 
Littleton,  (jT)  by  a  general  appeal  to  all  mm,  to  whom  tlic  conti3ct 
might  be  presented,  for  its  truth  and  authenticity,  (je')  Deeds 
were  afterwards  executed  by  both  parties ;  and  though  tliat  practiop 
is  now  generally  disused,  the  present  English  forms  of  conveyance, 
and  the  forms  in  New  York,  and  in  those  parts  of  the  United 
States  which  adhere  the  most  to  the  English  practice,  still  retain 
the  language  of  a  mutual  contract,  executed  by  both  parties; 
and  each  of  them  is  supposed,  by  tlie  Hcdon  implied  in  tlie 
more  formal  parts  of  tha' ittdaiture,  to  retain  a  copy.' 
•  461  •  But  the  essential  parts  of  a  conveyance  of  land  in  foi-  bp.- 
very  brief,  and  require  but  few  words.  If  a  deed  of  feoff 
ment,  according  to  Lord  Coke,  (a)  be  without  premises,  habendmH, 
tenendum,  reddendum,  clause  of  warranty,  Ac.,  it  is  still  a  good 
deed,  if  it  gives  lands  to  another,  and  to  his  heirs,  without  saying 
more,  provided  it  be  sealed  and  delivered,  and  be  accompanied 
with  livery.  (6) 

(c)  8pelmui*i  Worki,  bj  Bialvv  GilwoD,  2S1. 

id)  Litt  tec.  372. 

(«)  Spelmui,  237. 

(a)  Co.  Litt.  7, «. 

{b)  The  Bt&tnte  of  6  &  S  Tict.  ch.  119,  rnkde  tafacOitatt  the  amaeyaix  t^  rmljutf- 
trln,  pTe*  the  ihorteit  tbnn  of  conreyuice,  >loDg  with  one  of  the  tedmicill  ud 
lednndut  fbrmi,  and  it  decUres  tlist  the  short  tana  ihall  be  u  efiectiul  as  th«  otbcr- 
The  Act  of  ch.  124  of  the  same  aesaion  gives  in  like  nunner  a  shcrt  form  of  a  iMae. 

(DipflM  tha  concenu  of  ^  mankind.  It  vonld  kad  to  litigation.  It  wouM  Bat  wort  *dl 
IrithoDt  maps,  Mid  tbej  wonid  coat  at  leait  £3,000,000,  and  the  nnmbcT  of  deeds  nquif^ 
ngiMrf  ironld  destrof  (he  plan  by  its  own  weight. 

*  Corenant  will  not  lie  againit  tha  grantee  in  a  deed  poll  Toi  the  nan-perfennaiiM  of  aq) 
Ibfaig  Ikairin  ttlpalatBd  !•  be  dona  by  him.    Hanle  %.  Weaver,  7  Barr,  US. 


LEC.  LXVn.]  OF  SEAL  PBOPEBTT.  (87 

In  the  United  States,  generally,  the  form  of  a  conveyance  is 
very  simple.  It  is  usually  by  bargain  and  sale,  and  possession 
passes  ex  vi  factij  under  the  authority  of  the  local  statute,  without 
the  necessity  of  livery  of  seisin,  or  reference  to  the  statute  of  uses. 
In  Delaware,  Virginia,  and  Kentucky,  deeds  operate  under  the 
statute  of  uses,  as  they  did  in  New  York  prior  to  the  first  of 
January,  1830,  when  the  revised  statutes  went  into  operation. 
In  Massachusetts,  imder  the  Provincial  Act  of  9  Wm.  III.,  a  sim- 
ple deed  of  conveyance,  without  any  particular  form,  and  without 
livery  of  seisin,  was  made  efiectual,  provided  the  intention  was 
clearly  declared,  (c) 

I  apprehend  that  a  deed  would  be  perfectly  competent,  in  any 
part  of  the  United  States,  to  convey  the  fee,  if  it  was  to  be  to  tlie 
following  effect :  "  I,  A.  B.,  in  consideration  of  one  dollar  to  me 
paid  by  C.  D.,  do  bargain  and  sell  (or,  in  New  York,  grant)  to  C. 
D.,  and  his  heirs^  (in  New  York,  Virginia,  Ac,  the  words  and  his 
heirs  may  be  omitted,)  the  lot  of  land,  (describe  it,)  witness  my 
hand  and  seal,"  &c.  (oT)  But  persons  usually  attach  so  much 
importance  to  the  solemnity  of  forms,  wliich  bespeak  care  and 
reflection,  and  they  feel  such  deep  solicitude  in  matters  that 
concern  their  valuable  interests,  to  make  "  assurance  double 
sure,"  that  generally,  in  important  cases,  the  purchaser  would 
rather  be  at  the  expense  of  exchanging  a  paper  of  such 
insignificance  *  of  appearance,  for  a  conveyance  surrounded  *  462 
by  the  usual  outworks,  and  securing  respect,  and  checking 
attacks,  by  the  formality  of  its  manner,  the  prolixity  of  its  provi- 
sions, and  the  usual  redundancy  of  its  language.  The  English 
practice,  and  the  New  York  practice,  down  to  the  present  time, 
have  been  in  conformity  with  the  opinion  of  Lord  Coke,  that  it  is 
not  advisable  to  depart  from  the  formal  and  orderly  parts  of  a 
deed*,  which  have  been  well  considered  and  settled,  (a)  ^ 

(c)  Story  J.,  in  Durant  v.  Ritchie,  4  Mason,  67.  But  deeds  operating  by  way  of 
raising  a  use,  under  the  statute  of  uses,  are  also  a  ralid  mode  of  conreyance  in  the 
Kew  England  States.  French  v.  French,  8  N.  Hamp.  239.  Parsons  C.  J.,  6  Mass. 
82.1 

(d)  A  similar  deed  held  valid.    2  Dana  (Ken.),  28. 

(a)  In  the  North  American  Review  for  October,  1840,  p.  818,  there  is  given  a  copy 


1  Dmkina  v.  Samuel,  10  Rich.  Law  (S.  C.),  66.    Horton  «.  Sledge,  29  Ala.  478.    Wall  v. 
Wall,  80  Miss.  (1  Geo.)  91. 

1  A  deed  which  is  really  defective  in  formal  requisites,  if  founded  on  a  valuable  considsia- 
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(2.)  Of  the  parties. 

The  parties  must  be  competent  to  contract,'  and  truly  and 
sufficiently  described.  A  grant  to  the  people  of  a  county  has 
been  held,  in  New  York,  to  be  void,  because  the  statute  enabling 
supervisors  of  counties  to  take  conveyances  of  laud,  applied  only 
to  conveyances  made  to  them  by  their  official    name.  (J))     So, 


of  an  Egyptian  deed,  in  the  Greek  language,  and  under  seal,  with  m  certiflcate  of 
regiftry  in  a  public  office  annexed,  and  executed  in  the  year  106  B.  C,  or  more  thia 
a  century  before  the  Christian  era.    It  was  written  on  papyrus,  and  found  depo«ited, 
in  good  preservation,  in  a  tomb  in  Upper  Egypt,  by  the  side  of  a  mummy  (probaUf 
that  of  Nechutes,  the  purchaser),  and  contains  the  sale  of  a  piece  of  land  in  the  dtf 
of  Thebes.     It  has  the  brevity  and  simplicity  of  the  Saxon  deeds,  so  much  com- 
mended by  Spelman.    It  gives  the  names  and  titles  of  the  sovereigns  in  whose  time 
the  instrument  was  executed;   viz.,  Cleopatra,  and  Ptolemy,  her   son,    sunamed 
Alexander.    It  describes  with  precision  the  ages,  stature,  and  complexion,  by  way  of 
identity,  of  each  of  the  contracting  parties,  as  for  instance,  Pamonthes,  one  of  the 
male  grantors,  "  aged  about  46,  of  middle  stature,  dark  complexion,  handsome  pe^ 
son,  bald,  round-&ced,  and  straight-nosed/'   and  Semmuthis,   one    of  the  female 
grantors,  **  aged  about  22  years,  of  middle  size,  yellow  complexion,  round  &ced,  Hu- 
nosed,  and  of  quiet  demeanor."    It  then  goes  on  to  state  that  the  four  grantors  (two 
brothers  and  two  sisters)  have  bold  out  of  the  piece  of  land  belonging  to  them  ia 
the  southern  part  of  the  Memnoneia,  eight  thousand  cubits  of  vacant  ground,  one 
fourth  part  of  the  whole.    The  bounds  "are  on  the  south  by  the  royal  street,  on  the 
north  and  east  by  the  land  of  Pamonthes,  and  Bokon  of  Herniis,  his  bn)ther,  and 
the  common  land  of  the  city  ;  on  the  west  by  tlie  liouse  of  Tephis,  tlie  son  of  Chuloiun ; 
a  canal  running  through  the  middle,  leading  from  the  river.    These  are  the  abutter* 
on  all  sides.     Nechutes  the  less,  the  son  of  Asos,  aged  al)out  40   years,  of  miiMk 
stature,  yellow  complexion,  cheerful  countenance,  long  face,  and  straight  nose,  with 
a  scar  upon  the  middle  of  his  forehead,  has  bought  the  same  tor  one  talent  of  braas 
money.    The  vendors  being  tlie  acting  salesmen  and  warrantors  of  the  saie.    Ivechuie*, 
the  purchaser,  has  accepted  the  same." 

There  seems  to  be  no  doubt  of  the  authenticity  and  age  of  tlie  instrument  in  the 
minds  of  the  distinguished  German,  French,  and  English  scholars,  and  profound  anti- 
quaries, who  have  studied  the  subject,  or  by  the  learned  author  of  the  article  in  the 
North  American  Review,  and  it  is  one  of  the  most  curious,  instructive,  and  int«re»i*ng 
legal  documents,  that  has  been  rescued  from  the  rums  of  remote  antiquity. 

(6)  Jackson  v,  Cory,  8  Johns.  385. 


tion,  will  be  regarded  as  an  agreement  to  convey,  and  enforced  accordingly.     Dickinson  t, 
Glenny,  27  Conn.  104. 

2  The  deed  of  land  of  a  person  of  unsound  mind  is  voidable,  bnt  not  void,  and  if  h<>  would 
avoid  it,  after  being  restored  to  his  right  mind,  he  must  return  the  purchase-money,  if  it  his 
been  paid,  or  the  evidence  of  indebtedness,  if  it  has  not  been  paid.  Arnold  r.  KichmoDd  In?n 
Works,  1  Gray,  434.  A  deed  purporting  to  be  made  by  two,  but  executed  by  one  only,  i«  n^t 
therefore  a  nullity.  If  made  by  one  of  two  partners,  it  would  convey  his  undivided  intervrt  as 
tenant  in  common.    Jackson  v.  Stanford,  19  G€o.  14« 
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a  grant  to  the  inhabitants  of  a  town  not  incorporated,  is  void,  (c) 
But  conveyances  are  good,  in  many  cases,  when  made  to  a  grantee 
by  a  certain  designation,  without  the  mention  of  either  the  Chris- 
tian or  surname,  as  to  the  wife  of  I.  S.,  or  to  his  eldest  son,  for 
id  est  cerium  J  quod  potest  reddi  certum.  (d)  ^ 

(3.)  Of  the  cons^ideration. 

A  consideration  is  generally  held  to  be  essential  to  a  good  and 
absolute  deed;  though  a  gift  or  volimtary  conveyance  will  be 
effectual  as  between  the  parties,  and  is  only  liable  to  be  questioned 
in  certain  cases,  when  the  rights  of  creditors  and  subsequent 
purchasers  are  concerned. 

The  English  statutes  of  13  Eliz.  c.  5,  and  27  Eliz.  c.  4,  against 
fraudulent  gifts  and  conveyances,  being  made  before  the 
settlement  of  this  country,  and  being  in  affirmance  •of  •463 
the  principles  and  rules  of  the  common  law,  (a)  may  be 
considered  ^^  part  of  the  common  law  which  accompanied  the 
emigration  of  our  ancestors.  They  have  been  re-enacted  in  many 
of  the  states  in  nearly  the  same  terms.  (6)  The  first  of  these 
statutes  relates  to  creditors,  and  it  has  been  already  alluded  to  in 


(c)  Hombeck  v.  Westbrook,  9  Johns.  78. 

{d)  Co.  Litt.  8,  a. 

(a)  Lord  Mansfield,  Cowp.  484,  and  see  supra,  vol.  ii.  440.^ 

(6)  North  Carolina  Revised  Statutes,  vol.  i.  287.  The  statutes  of  Kentucky  of  14th 
December,  1796,  and  February  15,  1888,  relate  to  creditors,  and  apply  equally  to 
debts  due  and  not  due.  The  Territorial  Act  of  Michigan,  of  April  12, 1827.  Those 
English  statutes  are  in  force  in  Pennsylyania,  except  certain  sections  which  are  inap- 
plicable ;  and  the  rule  that  a  deed  void  in  part  by  statute,  is  void  in  Mo,  does  not 
apply  to  contracts  and  deeds  fraudulent  under  those  statutes  by  construction  only. 
1  Ashmead,  212.  The  General  Court  of  the  old  Plymouth  Colony  in  1682,  provided, 
by  statute,  against  fraudulent  conveyances,  with  remarkable  precision  and  brevity,  by 
enacting  that  "  all  deceitfid  or  fraudulent  alienations  of  lands  or  other  estate,  shall  be 
of  no  validity  to  defeat  any  man  fit>m  any  due  debts,  just  claims,  title,  or  possession.'' 
Plymouth  Col.  Laws,  edit.  1886,  by  Brigham,  p.  200. 

B  A  g^rant  of  land  to  a  class  of  persons  is  good,  if  the  class  is  sufficiently  described.  The 
right  of  an  individual  may  be  established  by  proper  evidence.  Friedman  v.  Groodwin,  1  McAll. 
C.  C.  (Cal.)  1.  Griffing  v.  Gibb,  lb.  212.  But  this  must  be  onderstood  with  the  qualification, 
that  the  individuals  of  the  class  are  ascertainable,  it  being  elementary  doctrine,  that  in  eveiy 
grant  there  must  be  a  definite  grantee. 

1  Land  is  conveyed  to  B.,  who  pays  for  it  with  the  funds  of  A.  A.  conveys  to  C.  Held, 
that  the  EngUsh  construction  of  the  statute,  27  Eliz.,  by  which  such  a  conveyance  was  good 
against  B.,  whether  with  or  without  notice  to  C,  has  not  been  adopted  in  Greorgia.  Brown  c 
Burke,  22  Geo.  674. 
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a  former  volume,  (c)  Tlie  last  statute  relates  only  to  purchasers 
of  lands,  and  it  ig  settled,  in  Euglaiid,  tliat  a  voluntary  couve;- 
ancG,  though  for  a  meritorious  purpose,  will  be  deemed  to  lia*e 
been  made  with  fraudulent  views,  and  set  aside  in  favor  of  a  sui>- 
sequent  purchaser  for  a  valuable  oou  side  ration,  evon  though  he 
had  notice  of  the  prior  deed.  (tT)  *  But  this  is  a  severe  construc- 
tion of  the  statute ;  and  it  has  been  supposed  to  be  luore  reasun- 
able  and  just  to  sustain  bond  fide  voluntary  conveyancos,  as  aguiust 
purctuifiors  with  actual  notice,  and  who  are  iutenttoually  defeating 
tliD  fair  claims  and  expectatious  of  a  prior  grauteo.  (^ey  The 
English  doctrine  was  applied  in  the  case  of  Stuny  v.  A^rdat,  (/) 
to  the  case  of  a  vohiutary  couvoyance  as  against  a  subsoqueul 
purchaser,  witli  implUd  notice  oniy  of  the  prior  deed  ;  and  it  iraa 
there  held,  that  such  a  conveyance  m^ht  he  made  binding  by 
matter  subsequent  and  intervening  between  the  voluntary  cou- 
Tcyancc  and  the  purchase,  (y)  It  is  a  settled  priuciple  that  k 
deed  voluntary  or  even  fraudulent  io  its  creation,  and  voidable  by 
a  purchaser,  may  become  good  by  matter  ex  pott  facto.  Thus  ft 
Toluntary  deed  may  Ihj  made  good  by  a  subsequent  marriagie,  and 
marriage  is  held  to  he  a  high  consideration  in  law,  and  fixes  tbe 
interest  in  the  grantee,  (Ji)     In  Cathi-art  v.  Jivbitieon,  (t)   the  coa- 


<c)  Sapra,  vol.  ii.  pp.  440,  442. 

(d)  Doe  V.  Manning,  9  Eut,  69,  where  all  the  casei  an  elabontelj  Teriewed.. 

{«)  Master  of  the  RoUi,  In  Buckle  v.  mtcheU,  18  Veaej,  110.  See,  also.  Ibid.  S8, 
89 ;  Hudnal  i..  WUder,  i  M'Cord,  294. 

(/)  1  JohDi.  Ch.  261. 

(g)  In  North  Carolina,  before  the  Act  in  that  itate  of  1B40,  the  EngUih  law,  m 
declared  in  Doe  o.  Manning,  waa  held  to  be  the  law  in  Uiat  atate,  and  the  Engtiafa  nilt 
wu  the  lame  in  equity  m  against  Toluntary  settlement,  eren  though  the  title  of  Uw 
porcluuer  Tested  In  articles,  and  he  was  a  purchaser  with  notice. '  CloDtoa  ■.  Bvrget, 
3  DeT.  Eq.  13.    Preenuui  d.  Batman,  8  Iredell  Eq.  81. 

(A)  Prodgera  b.  Langham,  1  Sid.  188.  Kirk  v.  Clark,  Prec.  In  Ch.  276.  Lad 
Eldon,  9  Veaej,  193.    Steir^o.  Arden,  IJobns.  Cb.  261.    Huston  c.  Cantaril,  11  Leigb, 

isa.* 

(i)  fi  Feten  IT.  S.  S80. 


tksheir 


Tie  statute  of  97  E3is.e.4,daeaHotappI]'toapiinliaaefctavalDsbIeconsid«ntiinift«« 
leir  oi  deriwe  of  one  who  has  mada  the  v(i]iiiiu>7  SDUvefauoe.  Doe  ■.  BosIub,  S  Eag. 
,  Eq.  410. 

If  tha  crediton  an  delajed  b;  ■  voluntary  settlsaieBt,  the  oua  b  within  the  IS  Elis.  c  i, 
the  tettlar  mty  havs  debts  owing  to  him,  or  reveraionuy  intenati,  whidi,  if 
Uea  in,  would  b»  sufficient  1«  pi«et  all  cUiuu  npou  him.    Franch  •.  Fmdk,  It 


Mallwd  or  fUlea  in,  would  ba  suffideot  l« 
EBC.L.&Eq.  " 
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struction  of  the  statute  came  into  discussion  before  the  Supreme 
Court  of  the  United  States ;  and  it  was  held,  that  the  principle 
of  the  construction  of  the  statute  of  27  Eliz.,  which  prevailed 
in  England  at  the  commencement  of  the  American  Revolution, 
went  no  further  than  to  hold  the  subsequent  sale  to  be  pre- 
sumptive, and  not  conclusive  evidence  of  a  fraudulent  intent  in 
making  the  prior  voluntary  conveyance ;  and  the  court  declined 
to  adopt  and  follow  the  subsequently  established  construc- 
tion *  at  Westminster  Hall,  (a)  The  English  statutes  have  *  464 
with  us  undergone  some  alteration  in  their  language  and 
operation.  By  the  statute  law  of  New  York,  it  is  declared,  (J) 
that  every  conveyance  of  any  estate  or  interest  in  lands,  made 
with  intent  to  defraud  prior  or  subsequent  purchasers  for  a  valu- 
able consideration,  are  void  as'  against  them,  ujiless  they  had  actual 
or  legal  notice  of  the  fraud,  at  the  time  of  the  purchase ;  and  even 
then  the  conveyance  is  void  as  against  such  purchaser,  if  the 
grantee  in  the  voluntary  conv^eyance,  or  the  person  to  be  benefited 
by  it,  was  privy  to  the  fraud.  So,  every  conveyance,  with  a  power 
of  revocation  or  alteration  reserved  to  the  grantor,  is  equally 
fraudulent  and  void,  as  against  such  purchasers,  (c)  It  is  even 
made  a  misdemeanor  to  be  a  party  or  privy  to  any  conveyance  or 
assignment  of  any  interest  in  lands,  goods  or  things,  in  action, 
or  of  any  rents  or  profits  issuing  tiierefrom,  or  to  any  charge  cm 
any  such  estate  or  interest,  with  intent  to  defraud  prior  or  subse- 
quent purchasers,  or  to  delay,  hinder,  or  defraud  creditors,  (d) 


(a)  The  better  American  doctrine  seems  now  to  be,  that  voluntary  conveyances  of 
land,  bond  fide  made,  and  not  originally  fraudulent,  are  valid  against  subsequent  pur- 
chasers. Jackson  v.  Town,  4  Cowen,  608,  604.  Bicker  v.  Ham,  14  Mass.  139.  Cath- 
cart  V.  Robinson,  6  Peters  U.  S.  280.1 

(6)  New  York  Revised  Statutes,  vol.  il.  184. 

(c)  If  a  vendee  be  guilty  of  actual  fiuud  in  procuring  a  title  to  land,  no  title  passes 
to  him,  whether  the  sale  be  private  or  judicial.^  The  sale  is  absolutely  null  and  void  to 
all  intents  and  purposes.  Sands  v.  Codwise,  4  Johns.  686,  598.  Gilbert  v.  Hofiman, 
2  Watts,  66.  The  Connecticut  statute  of  fraud  is  short  and  comprehensive,  and 
declares  void  all  frtiudulent  conveyances  of  lands  or  chattels,  and  all  bonds,  suits, 
judgments,  or  contracts,  with  intent  to  avoid  any  debt  or  duty,  as  against  the  party 
iiVJured.    Statutes  of  Ck)nnecticut,  1888,  ch.  800. 

(d)  New  York  Revised  Statutes,  vol.  ii.  690,  sec.  8. 


1  Atkinson  v.  Phillips,  1  MaryL  Ch.  Dec  607.    Beal  v.  Warren,  2  Grayt  447. 
s  Jackson  v.  Summerville,  18  Penn.  St  (1  Hairis)  869. 
VOL.  ir.  46 
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But  it  is  declared,  that  do  conveyance  or  cliargo  sball  be  deemed 
fraudiilcut,  as  against  creditors  or  purchasers,  solely  on  the  grouni 
that  it  was  not  foiuided  on  a  valuable  consideration,  (e)  '  It  U 
now  the  settled  Ajncrican  doctrine,  that  a  bond  fide  purchaser  for 
valuable  consideration,  is  protactod  under  the  statutes  of  13  and 
27  Eliz.,  as  adopted  in  this  country,  whether  he  purchases  (rwa 
a  fraudulent  grautor,  or  a  fraudulent  grantee  ;  and  that  Uiere  is 
no  difference  in  tliis  respect  l>etween  a  deed  to  defraud  suhsequenl 
creditors,  and  one  to  defraud  suh^equent  purchasers.  They  an 
voidable  only  and  not  absolutely  void.  (/) 


(a)  New  York  Reyiaeil  Statules,  vol.  ii.  137,  mc  4. 

(/)  AnJcrsun  v.  Boberti,  16  Juhna.  615.  Bean  u.  Smith,  2  Uasoo,  252.  Br^ 
t>.  EgglMton,  14  MuB.  246.  Murtin  v.  Coirles.  1  Duv.  &  Batt.  ^.  Some*  c.  Brvnr. 
2  l^ck,  164.  TliompsoD  d.  M'KeHn,  1  Aeh.  129.  Violett  f.  Violett,  2  Dau  (K«lI, 
e24.  Fricc  f.  JuDkin,  4  WHtta,  gS.  Blanchnrd  v.  Ca»lille,  1»  Loiub.  862.  OlMfflJ 
Bulk  IT.  Harkins,  3  Metcalf,  33^  The  (wnd/iie  purcbasc  fnra 'aloable  cnruidcniii* 
from  a  ft^udulent  grantee,  operates,  eay  the  courta,  to  x^ir^  die  &sudulent  gaia.'i 
the  fraud.  If  the  grantee,  however,  knows,  when  he  takes  bia  deed,  tliai  the  olgaO 
of  the  grantor  is  to  defraud  others,  llio  deed  U  void,  tliough  he  niaj*  ^re  b  full  i  i«iiiit 
eratioD.  Eilgell  i\  Lowell,  4  Vermont,  405.  Trotter  u.  WaUon,  6  Humph.  (TeaB-l 
G09.  B;  the  Kngliah  etstulo  of  8  &  4  William  IV.  c.  27,  >ec.  26,  propertj  ii  Ml 
Tocoverable  on  otjcount  of  firnid  trom  a  iawi  fidt  purchuOT  for  s  valuAble  ocnuiden' 
tion  who  hail  not  uisisted  in  sU(!l]  Irnuil,  aiid  had  nO  notice  of  iL  But  Ihoogh  ■  por- 
chaser  givei  a  full  and  &ir  price,  and  takes  poueaaion,  yet  if  it  be  done  fbrtbc 
purpose  of  defeating  creditors,  or  their  pending  execution,  it  is  an  act  limudiilent  and 
Toid.  Lord  Mansfield,  in  Worselej  u.  De  Mattos,  1  Burr.  474,  476.  In  J<kk*  f. 
Powles,  8  M7.  &  Keen,  581,  the  Master  of  the  Rolls  held,  that  the  rule  that  a  pq^ 
chaser  for  valuable  oonsidemtian,  without  notice,  was  proleoted  by  the  legal  estate, 
extended  to  cases  where  the  title  was  impeached  by  secret  acta  of  vendor,  or  by  &t« 
assertions  of  vendor,  provided  tlie  purchased  title  was  clothed  with  possession,  slid 
the  fitlsebood  could  not  be  detected  by  reasonable  diligence.  The  position  ttutt  ■  hem 
Jidt  purchaser  fW>m  a  fraudulent  grantee  acquired  no  title  against  the  creditor*  of  tbs 
fhuidulent  grantor,  though  supported  by  the  cases  of  PreslOD  v.  Croflit,  1  Coon.  SST. 
and  Boberts  v.  Anderson,  3  Johns.  Ch.  371,  was  gainsaid  and  overruled  by  the  case 
of  Anderson  v.  Koberts,  18  Johns.  516.  Bean  d.  Smith,  2  Mason,  362.  Oriental 
Bank  k.  Haskins,  S  Melcalf,  33-2.« 

•  See  Willianu  v.  Mayor  at  Baltimore,  U.  S.  Law  Uag.  for  April,  1850,  p.  840.  BM  • 
deed  is  fraudulent  and  void  as  to  creditors  where  ths  consideralioa  is  services  Kndersd  bf 
children  to  their  &ther  while  living  with  him  wilhoDt  any  igreement  as  to  '-'■"[——■■— 
Sumders  v.  Wagonseller,  IS  Peon.  St.  1«8.  See,  also,  Owen  v.  Arvis,  %  Dutch.  (N.  J.)  n. 
A  oovenant  by  a  son  to  maiiilaiD  liia  parent  for  lile,  and  pay  all  debts  due  now  and  owing  ^ 
the  said  parent,  is  a  valuable  consideration  for  the  conveyance  of  land.  Shonta  b.  Binwn,  IT 
Peon.  St.,  I3S. 

<  In  Georgia,  it  is  held,  that  actual  oodce  of  a  prior  volonlar)'  de«d  is  neceesaiy  to  ddM  * 
■nhseqaent  tend  Jidt  parduutr,  and  that  registration  is  not  sufficient.  Fleming  9.  Tiiaiiwl, 
8  Geo.  lOa. 
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The  consideration  of  a  deed  must  be  good  or  valuable,  and  not 
partaking  of  anything  immoral,  illegal,  or  fraudulent.  It  is  a 
universal  rule,  that  it  is  unlawful  to  contract  to  do  that  which  it  is 
unlawful  to  do ;  and  every  deed  and  every  contract  are  equally 
void,  whether  they  be  made  in  violation  of  a  law  which  is  malum 
in  86,  or  only  malum  prohibitum.  (^)  A  good  consideration  is 
founded  upon  natural  love  and  affection  between  near  relations  by 
blood ;  (A)  ^  but  a  valuable  one  is  founded  on  something 
deemed  valuable  in  a  pecuniary  sense,  *  as  money,  goods,  *  465 
services  ;  and  to  these  must  be  added,  though  depending  on 
a  different  idea,  marriage.^  There  are  some  deeds,  to  the  validity 
of  which  a  consideration  need  not  have  been  stated.  It  was  not 
required  at  common  law,  in  feofl&nents,  fines,  and  leases,  in  consider- 
ation of  the  fealty  and  homage  incident  to  every  such  conveyance. 
The  law  raised  a  consideration  from  the  tenure  itself,  and  the 
solemnity  of  the  act  of  conveyance.  The  necessity  of  a  considera- 
tion came  from  the  courts  of  equity,  where  it  was  held  requisite  to 
raise  a  use ;  and  when  uses  were  introduced  at  law,  the  courts  of 
law  adopted  the  same  idea,  and  held,  that  a  consideration  was 
necessary  to  the  validity  of  a  deed  of  bargain  and  sale.  It  has 
been  long  the  settled  law,  that  a  consideration  expressed  or  proved, 
was  necessary  to  give  effect  to  a  modern  conveyance  to  v^e%.  (a) 
The  consideration  need  not  be  expressed  in  the  deed,  but  it  must 
exist.2    The  mention  of  the  consideration  in  a  deed  was  to  prevent 


(g)  Aubert  v.  Maze,  2  Bos.  &  Pull.  871.  Ribbans  t;.  Crickett,  1  n)id.  264.  Watts 
V.  Brooks,  3  Vesey,  612.    Bank  of  the  United  States  v,  Owens,  2  Peters  U.  S.  627. 

(h)  The  relation  of  grand&ther  and  granddaughter  is  within  the  requisite  relation. 
Stovall  V.  Bamett,  4  Lit.  (Ken.)  207. 

(a)  Lloyd  v.  Spillet,  2  Atk.  148.  Jackson  v.  Alexander,  8  Johns.  491.  Preston  on 
Abstracts,  vol.  iii.  13,  14. 


*  Natural  love  and  affection,  though  a  sufficient  consideration  to  support  a  deed  between 
near  relatives,  will  not  render  obligatory  a  mere  executory  agreement.  Duvoll  o.  Wilson,  9 
Barb.  (N.  Y.)  487.  A  deed  from  an  uncle  to  a  niece  is  not  supported  by  such  a  consideration. 
Mark  «.  Clark,  11  B.  Mon.  44.  The  consideration  applies  to  relations  by  affinity.  Bell  «. 
Scammon,  15  N.  Hamp.  881. 

1  The  seduction  of  an  innocent  woman  by  a  pretended  marriage  is  a  valuable  consideration 
for  a  deed  subsequently  made  to  her  and  her  children.  Doe  v.  Howe,  1  Carter  (Ind.)*  868. 
CarHsIe  v.  Gaskill,  4  Ind.  219.  The  notes  of  a  married  woman  are  not  a  valuable  considera- 
tion, but  may  become  so  if  indorsed  by  her  husband  at  the  time  they  are  given,  or  even  after- 
wards,  in  pursuance  of  an  agreement  then  made.    Brown  v.  Lunt,  87  Maine,  428. 

s  Frink  v.  Green,  6  Barb.  <N.  Y.)  455. 

4» 
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a  resulting  trust,  but  it  is  only  pn'm(J/a«'e  evidence  of  the  amounl, 
and  may  be  varied  by  parol  proof,  (fi)  It  b  not  evidence  agaliut 
exieting  creditors,  that  a  consideration  lias  been  paid,  (c^  No  lua 
Till  be  raised  in  a  covenaiit  to  stand  eeised,  or  by  bargain  and  i^ 
upon  a  general  consideration,  as  by  tlie  words  "  for  divers  gwjd 
considerations,"  but  in  sucli  cases  a  sufficient  cxiosideration  mar 
be  averred.  (»f)  It  is  sufficient  if  tlie  deed  purports  to  be  far 
money  received  or  value  received,  witliout  inentiouiu^  the  certaintr 
of  the  sum ;  and  if  any  sum  is  mentioned,  tlie  smallest  in  amouut 
or  value  will  be  sufficient  to  raise  the  use.  (€■)  The  consideration 
has  become  a  matter  of  form,  in  respect  to  the  validity  of  the  deed 
iu  the  first  iiistance,  in  a  court  of  law ;  and  if  a  deed  be  brought  is 
question,  the  consideration  may  be  averred  iu  pleading,  and  sup- 
ported by  proof.  If  a  consideration  be  expressed  in  tlie  deed,  iLe 
grantor  is  estopped,  and  cannot  be  permitted  to  aver  against  it, 
unless  there  he  fraud  or  illej^ity  in  it;  and  then  he  may  show 
it.  (/)  ^  The  receipt  of  the  consideration-money  is  usually  meutiooed 


(i)  Meeker  p.  Meeker,  16  Conn.  388,' 

(r)  KimbaU  v.  Fcntier,  12  N.  Uanip.  248. 

[(1)  Mililmay's  caw,  1  Co.  175,  a.     Stevens  o,  QrifBth,  3  Vermont,  448. 

(-)  Flsljerr.  Smith,  Moorp,f.O!'.  Jnclcson  <■,  Sclumnmaker,  2  Jolina.  23.1.  .l«ek« 
V.  Aleiuder,  8  Ibid.  491.  Cbeeny  d.  Watkini,  1  Hut,  &  Jobas.  627.  OkiMD  ■.  »■ 
ter»on,  1  Waits  &  Serg.  896.    GoodeU  b.  Pierce,  2  HiU,  669, 

(/)  Colliiu  V.  Blanlern,  2  Wils,  347.  PaiWo  o.  Fopliam,  9  Eaat,  408.  But  the 
grantor  ia  not  estopped  to  prove  that  there  were  other  conaideralioDs  than  the  oat 
expressed.  Etnmona  v,  LiltleSeld,  13  Maine,  233.*  Parol  evidence  nmy  be  giieo  m 
vary  the  coiuideration.  14  Jotuu.  210.  20  Id.  88B.  16  Wend.  460.  17  MaM.  2t9, 
267.    B  Conn.  814.* 


*  Stockfllt  t>.  Hollidaj,  i  Hd,  480.  Thompson  *.  Tbompnm,  9  lud,  B3S.  Bennett  *;  Sub- 
man,  6  Cat.  134, 

*  Wait  V.  Wait,  S  Wms,  (2B  Vl)  SEO,  Hair  c.  Little,  28  Ala.  3Se.  Splawn  c.  Uaitia,  IT 
Ark.  U8.  Where  it  is  exprMsed  in  a  derd  of  lands,  that  the  grantee  i«  to  support  the  gnam 
during  Utb,  this  agreemeiit  binds  the  grantee  hj  his  acceptance  of  the  deed ;  and  lucb  a  tat- 
■ideration  snppons  the  ronveyanc«.     Spalding  t.  Hal]ent>eck,  80  Barb.  (N.  T.)  383. 

t  Bingliam  v.  Weiderwax,  1  Comet.  GD9,  See  Johnson  r.  Boylu,  28  Ala.  676.  Vai^iH  a 
Tayin,  16  Ark.  SG.  Rockhill  d.  Sprag^  9  Ind.  80.  Smith  v.  Ballams,  40  Eng.L,  &  Eq.Uf. 
SwaSbid  T.  Whipple,  S  Iowa,  201, 

*  Tba  principle  is  perhaps  expressed  with  greater  sxaetnesi  in  the  case  of  G«>d^iHil  a 
Bntler,4aUaine,  141,  where  it  was  held,  that  the  only  effect  oT  the  osoal  dauae  ackoowledgiw 
a  consideration  paid  is  to  estop  the  grantor  froni  denying  that  there  was  anr  cvnsidenliea. 
For  CTcij  other  purpose,  it  Piay  be  explained,  raiied,  or  contradided  by  parul.  Wooda  s> 
Shotwell,  8  Zabr.  485.  No  person  can  take  advantage  of  the  fraud  bat  the  party  de&a^i^ 
and  those  wbo  have  bis  estate.    Gage  e.  Gage,  9  Foster,  633. 
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in  the  deed ;  and  Mr.  Preston  says,  (jg)  that  if  the  receipt  of 
it  be  not  indorsed  upon  the  deed,  it  *  will,  in  transactions  *  466 
of  a  modern  date,  be  presumptive  evidence  that  the  pur- 
chase-money has  not  been  paid,  and  impose  upon  a  future  pur- 
chaser the  necessity  of  proving  payment,  in  order  to  rebut  the 
presumption  of  an  equitable  lien  in  favor  of  the  seller  for  his 
purchase-money.  I  have  no  idea  that  the  courts  of  justice  in  this 
country  would  tolerate  any  such  presumption  in  the  first  instance, 
from  the  mere  circumstance  of  the  omission  to  indorse  on  the 
deed  the  receipt  of  payment,  for  that  ceremony  is  not  uow  thQ 
American  practice. 

(4.)   The  descriptioH  qf  the  estate. 

In  the  description  of  the  land  conveyed,  the  rule  is,  that  known 
and  fixed  monuments  control  courses  and' distances,^  So,  the  cer- 
tainty of  metes  and  bounds  will  include  and  pass  all  the  lands 
witliin  them,  though  they  vary  from  the  given  quantity  expressed 
in  the  deed.^  The  least  certain  and  material  parts  of  the  descrip- 
tion must  yield  to  those  wliich  are  the  most  certain  and  material, 
if  they  cannot  be  reconciled;  though  in  construing  deeds,  the 
courts  will  give  effect  to  every  part  of  the  description,  if  practi- 
cable. Where  natural  and  ascertained  objects  are  wanting,  and 
the  course  and  distance  cannot  be  reconciled,  the  one  or  the  other 
may  be  preferred,  according  to  circumstances,  (a)  ^    If  there  be 

(g)  Abstracts,  vol.  i.  72,  299.    Ibid.  vol.  iii.  15. 

(a)  Landmarks  or  fixed  monuments  to  designate  bomidaries,  are  so  important  im 
distinguishing  landed  property,  that  to  remove  or  destroy  them  was  deemed  a  high 
offence  by  the  ancient  Jewish  laws ;  and,  in  New  York,  to  remove,  de&ce,  or  alter 
them  maliciously,  is  an  indictable  ofience.  New  York  Kevised  Statutes,  vol.  ii.  695, 
see.  82. 

1  Bosworth  V.  Sturtevant,  2  Cush.  892.  Emery  r.  Fowler,  88  Maine,  99.  Haynes  r. 
Young,  86  Maine,  657.  Clark  «.  Bami,  5  Selden,  188.  Robinson  v.  White,  42  Maine,  209. 
Doggett  V.  Willey,  6  Florida,  482.  Coles  r.  Wooding,  2  P.  &  H.  (Va.)  189.  The  line  of 
another  tract  of  land  referred  to  in  the  deed  as  matter  of  description,  controls  course  and  dis- 
tance ;  and  it  makes  no  difference  whether  a  marked  or  unmarked  line.  Com  v.  McCraxy,  8 
Jones  Law  (N.  C),  496. 

^  If  the  particular  description  of  land  in  a  deed  by  metes  and  bounds  be  uncertain  and 
impossible,  a  general  description  in  the  same  conveyance  will  govern.  Sawyer  v,  Kendall,  10 
CuBh.  241. 

s  Seaman  v.  Ilodgeboom,  3  Barb.  (N.  Y.)  215.  Richardson  v.  Chickering,  41  N.  Hamp. 
881.  If  land  is  described  by  courses  and  distances  and  fixed  monuments,  the  latter  will  eon- 
trol  the  former;  but  if  no  monuments  are  mentioned  in  the  deed,  then  the  courses  and  distances 
will  controL    Opdyke  v.  Stephens,  4  Dutch.  (N.  J.)  8a. 

46* 
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notliing  to  control  the  course  and  distance,  the  line  is  ran  by  the 
needle.  (5)  The  mention  of  quantity  of  acres,  after  a  certain 
description  of  the  subject  by  metes  and  bounds,  or  by  other  known 
specification,  is  but  matter  of  description,  and  does  not  amount  to 
any  covenant,  or  afford  ground  for  the  breach  of  any  of  the  usual 
covenants,  though  the  quantity  of  acres  should  fall  short  of 
•  467    the  given  *  amount,  (a)  ^    Whenever  it  appears  by  definite 


{b)  Jackson  v.  Carey,  2  Johns.  Cas.  850.  TrammeU  v.  Nelson,  2  Harr.  &  M'Heo, 
4.  Fernam  v.  Wead,  6  Mass.  131.  Howe  r.  Bass,  2  Mass.  880.  Uiglej  r.  BidweO, 
9  Conn.  447.  Benedict  v.  Gaylord,  11  Ibid.  835.  Doe  v.  Porter,  8  Ark.  18,  d7< 
White  r.  Gay,  9  N.  Hamp.  126.  M'lver  v.  Walker,  9  Cranch.  173.  Preston  r.  Bow- 
mar,  6  Wheaton,  580.  Colclongh  v.  Richardson,  1  M'Cord,  167.  Welch  r.  PhiUips, 
Ibid.  215.  Brooks  v,  Tyler,  2  Vennont,  848.  Clark  v.  Wethey,  19  WendeU,  S20. 
Lessee  of  WyckofT  v.  Stephenson,  14  Ohio,  18,  15, 17.  The  rules  of  law  as  to  the 
location  of  lands  by  description  in  deeds,  and  as  to  the  resort  to  the  secondiury  eridenof 
nf  the  declarations  and  acts  of  the  parties,  when  the  primary  ^TiJenoe  £uls.  sre 
clearly  stated  in  this  last  case.  A  grant  from  one  terminus  to  another  means  a  direct 
line ;  but  if  the  line  is  to  run  along  a  river  or  creek  from  one  termintts  to  another,  it 
most  follow  the  river  or  creek,  however  sinuous  or  indirect  it  may  be  ;  and  if  tlitf 
description  will  not  reach  the  terminus^  it  must  be  pursued  so  fiir  as  it  couduets  towards 
the  terminus,  and  then  relinquished  for  a  direct  line  to  the  terminus.  Sholtz  r.  Young; 
8  IzedeU  (N.  C),  885.« 

(a)  Mann  v.  Pearson,  2  Johns.  87.  Smith  v.  Evans,  6  Binney,  102.  Powell  v. 
Clark,  5  Mass.  355.  And  see  1  Aiken,  325,  to  the  same  point ;  Juckson  r.  Mt>ore, 
6  Cowen,  706 ;  Allison  v.  Allison,  1  Yerger  (Tenn.),  IG. 


*  Melchcr  v.  Menyman,  41  Maine,  601.     Campbell  r.  Branch,  4  Jones   L-.i-v  CS.C  ).  VJ- 
Lots  bounded  on  a  meandered  stream,  are  not  bounded  by  the  line  run  up4»n   its  bank,  ^j*. 
extend  to  the  middle  of  the  stream.    Jones  r.  Pettibone,  2  Wis.  308.     Kichols  r.  Sau<.' i 
Manufacturing  Co.,  34  N.  Uamp.  345.     See,  also,  Hall  v.  Pickering,  40  Elaine,  548 ;   Rank^  r 
Ammon,  27  Fenn.  St.,  172;  Dikeman  v.  Taylor,  24  Conn.  219.     If  a  deed  lK>unds  the  griutet 
upon  a  highway,  and  there  is  nothing  in  the  deed  which  can  control  the  l>nuii<iary,  it  cdrria 
the  grantee  to  the  centre  of  the  highway.     Morrow  r.  Willard,  30  Vennont,  118.     AdJ  jw 
Phillips  r.  Bowers,  7  Gray,  21.    A  conveyance  of  a  lot  of  land  in  a  city,  without  sjR^^cii'^i 
boundaries,  but  designated  on  a  map  as  lying  upon  a  street,  as  between  gTjint<)r  and  ^zran:.* 
extends  to  the  centre  of  the  street.     Bissel  r,  N.  Y.  Central  liailroad,  23  N.  Y.  61.     H&uini"::! 
».  McLachlan,  1  Sandf.  (Law)  323.    Where  a  boundary  line  runs  to  a  river,  and  thene^  i*^";* 
the  shott  of  the  river,  the  grantee  takes  only  to  low  water  mark.    Child  r.  Starr.  4  Hill.  >•> 
But  where  a  line  commences  at  a  post  standing  on  the  bank  of  a  river,   and  at\t  r  -H-vtral 
courses  and  distances  returns  to  a  post  on  the  bank  of  the  river,  and  runs  thenc*.-  dum  'A«  nrr- 
and  along  the  several  meander*  thereof^  to  the  place  of  beginning,  the  ^:uittt»  tnkr?  t.»  th* 
centre  of  the  stream,  it  being  considered  that  the  posts  on  the  bank  only  mark  the  din.i-tii  j  • ' 
itJie  lines  to  the  river  and  the  points  of  intersection.    The  Seneca  Nation  of  Indian:*  r.  Kz.u'-- 
28  .N.  Y.  496. 

1  Roat  r.  Puff,  3  Barb.  (N.  Y.)  353  In  this  case,  the  deed  contained  the  langujr*- 
•*Th«re  being  in  the  lot  ctmveyed,  135  acres,  strict  measure,''  &c. ;  yet  it  was  held,  thtre  »« 
no  covenant  to  make  up  the  deficiency.  Sec,  also,  Kruse  r.  Scripps,  11  111.  98.  Whtnr,  rr«n 
the  face  of  the  deed,  it  is  doubtful  whether  the  grantor  intended  to  convey  one  or  two  {ttn.-«ti 
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boundaxies,  or  hj  words  of  qualificaticm,  as  ^'more  or  less/' 
or  as  ^^  containing  by  estimation/'  or  the  like,  that  the  statement 
of  the  quantity  of  acres  in  the  deed  is  mere  matter  of  description^ 
and  not  of  the  essence  of  the  contract,  the  buyer  takes  the  risk  of 
the  quantity,  if  there  be  no  intermixture  of  fraud  in  the  case,  (b) 
So,  according  to  the  maxim  of  Lord  Bacon, /oZsa  demonatratio  rum 
nocetj  when  the  thing  itself  is  certainly  described ;  as  in  the  iur 
stance  of  the  farm  called  A.,  now  in  the  occupation  of  B. ;  here 
the  farm  is  designated  correctly  as  farm  A. ;  but  the  demonstrsk 
tiou  would  be  false  if  C,  and  not  B.,  was  the  occupier,  and  yet 
it  would  not  vitiate  the  grant,  (c)  ^    Some  things  will  pass  by 

(6)  Stebbins  v.  Eddy,  4  Mason,  414.  If  land  be  sold  by  certain  bounds,  or  for 
80  much  for  the  entire  parcel,  or  by  the  lump,  which  is  per  avenionem,  in  the  language 
of  the  civilians,  as  for  a  field  enclosed,  or  an  island  in  a  rirer,  which  is  a  distinct  and 
entire  object,  any  surplus  of  land  over  the  quantity  g^ven  belongs  to  the  vendee/ 
and  the  price  cannot  be  increased  or  diminished  on  account  of  disagreement  in 
measure  or  quantity.  Innis  v.  M'Crummin,  12  Martin,  425.  Lesassier  v.  Dashiell, 
13  Louis.  151.  Phelps  v.  Wilson,  16  Ibid.  185.  La.  Code,  art  2471.  The  Morris 
Canal  Company  v.  Emmett,  9  Paige,  168.  Pothier,  Traits  du  Cont.  de  Vente,  No. 
255.  A  very  great  difference  (as  thirty-three  per  cent  for  imstance)  between  the 
actual  and  the  estimated  quantity  of  acres  of  land  sold  in  the  gross,  would  entitle 
a  party  to  reUef  in  chancery,  on  the  ground  of  gross  mistake.  Quesnel  v.  Woodllef, 
2  Hen.  &  Munf.  173,  note.  Nelson  v.  MaUhews,  2  Ibid.  164.^  Harrison  v,  Talbott, 
2  Dana  (Ken.),  258.  In  the  last  case,  the  series  of  Kentucky  decisions  on  the  subject 
are  ably  reviewed. 

(c)  Blague  t;.  Gold,  Cro.  C.  447,  478.  Jackson  v.  Clark,  7  Johns.  217.  Howell  v. 
Saule,  5  Mason,  410.    Com.  Dig.  Fait  E.  4. 

of  land,  the  court  will  construe  the  deed  most  strongly  against  the  grantor,  that  it  may  not  be 
rendered  inoperative  for  uncertainty.  Carrington  v.  Goddin,  13  Gratt  (Ya.)  587.  Bird  v. 
Bird,  40  Maine,  898.  But  the  rule  that  a  grant  is  to  be  construed  most  &vorably  for  the 
grantee,  is  inapplicable,  where  the  grantor  is  a  corporation  holding  a  street  for  public  purposes 
and  disposing  of  the  adjacent  lots  for  private  use,  and  that,  in  such  case,  the  boundary  of  the 
private  property  by  that  held  for  public  purposes,  will  be  the  dividing  line  between  the  twO} 
the  same  as  when  one  lot  is  bounded  by  another.    Wetmore  «.  Story,  22  Barb.  (N.  Y.)  414. 

^  Lee  «.  Hester,  20  Geo.  588.  In  Buckman  v,  Outwater,  4  Dutch.  (N.  J.)  581,  it  is  hckl, 
that  on  a  conveyance  of  land  without  reservation,  manure  lying  in  and  around  the  barnyard 
does  not  pass  to  the  grantee.  It  is  otherwise  if  taken  from  the  yard  and  piled  in  heaps  upon 
the  land  where  it  is  to  be  used.  Fay  v.  Mussy,  18  Gray,  63.  But  see  cases  under  the  head  of 
"  Fixtures." 

8  Under  the  New  York  Statute  it  has  been  held,  that  a  compfcrdler's  deed  of  lands  sold  for 
taxes,  is  void,  if  the  lot  be  designated  by  a  wrong  number^  thon^,  without  the  number,  the 
description  would  be  adequate.  EKke  v.  Lewis,  4  Denio,  287.  A  true  and  certain  descriptioa 
in  a  grant  of  land  is  not  invalidated  by  the  insertion  of  a  fidsiiy  in  the  description,  when,  by 
rejecting  the  erroneous  part,  the  conveyance  can  be  supported,  according  to  the  intention  of 
the  parties.  Abbott  r.  Pike,  83  Mame,  204.  See  Dodge  o.  Potter,  18  Barb.  (N.  Y.)  198 ;  Haiu 
vey  V.  Mitchell,  11  Foster,  675 ;  Smith  «.  Chatham,  14  Texas,  822;  BeH  v.  Sawyer,  82  N.  Hamp. 
72.    A  defective  description  in  a  deed  may  be  cured  by  its  referring  to  another  deed  in  whidi 
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the  conveyanco  of  lanij  as  iucideuts  appendant  or  appurtom 
thereto.  (</)  This  is  the  ease  with  a,  right  of  way  or  other  ease- 
ment uppiu'tonout  to  land,  (e)  So,  also,  if  the  owner  of  a  mill  and 
dam,  aiid  certain  lands  overflowed  by  the  dam,  sells  the  mill  with 
all  its  priviloges  and  appurtsDaQccs,  the  purchaser  may  continue 
tlio  dam  with  the  same  head  of  water.  (/]) "  Ami  if  a  house  «t 
Blore  be  conveyed,  eveiything  passes  wiuch  belongs  to,  and  is  in 
use  for  it,  as  au  incident  or  appm'tenance.  (jf)  '  A  couduit,  ooft- 
Teying  water  to  tlie  lands  sold  from  auotlier  part  of  the  lands  of 
the  grantor,  will  pass  as  being  necessary  or  qaagi  appendant  there- 
to. (A}  So,  a  race-way  conducting  water  from  a  mill  to  another 
part  of  the  grantor's  land,  has  been  held  to  pass  by  a  conveyance 


,  (di  Co.  Litt.  6B,  121,  b;  162,  807,  a.  Comyn'i  Dig.  Grant,  E.  11.  laeorpand 
hereditamenu  apptadaal  or  appwitnani  to  land,  u  coniinon  of  piacary  and  or  pBilaie 

and  right  of  way,  pass  bj  a  coorcfance  of  tlio  land  to  wliicb  thej  are  aunexcd.  wilb- 
out  even  mention  of  the  appurteiuuiceB.     Co.  Litt.  121,  b. 

(«)  Kent  0.  Waile,  10  Pick.  138.  81017  u.  Oiliu,  12  Mjua.  167.  See,  al«o.  Baylej 
B.,  in  Canliani  b.  Fiek,  2  Tyrw.  166,  157 ;  and  tupra,  iiH.  iii.  420.' 

{/)  Blaine  v.  Quunben,  1  Berg.  &.  Rawle,  169.  Piukering  v.  Supler,  6  Ibid.  107. 
Duncan  J.,  Strickler  a.  Todd,  10  Ibid,  US.  Onkle;  v.  Stanley,  &  Wendall,  SSS. 
Hathom  v.  Sdnaon,  1  Fairfldd,  224.° 

(3)  Uriitcl  Stale-  r.  A|i|ik-lon,  1  Sumnor,  192.  When  Ilie  list-  of  a  tliin;;  i*.  ^.ttuiwI. 
eTerything  ii  granted  by  which  the  grftntee  may  haye  and  enjoy  tlio  use.  Twi«den  J,, 
in  Pom&et  v.  Hicrofl,  1  Saund.  321,  823 ;  and  this  is  according  to  the  sound  muim 
of  ttie  common  law,  that  atiquis  quod  amcedit,  eonceden  videtur  «t  id,  line  quo  ret  ipaa  am 

(A)  Nieholaa  e.  Chamberiun,  Cro.  J.  121. 


tbs  prembei  an  accnrately  described.  Nighlingiile  e.  Walker,  3  Iowa,  M.  Parol  erjdeiM 
may  be  gJTen  to  exidain  and  identify  the  descriptian.  Woodi  b.  Sairia,  4  Gray^,  S33.  Cv 
ilngton  «.  Qoddin,  13  Gmtt.  (Ta.)  £87.  Moeee  >.  Pe^  8  Jones  Law  (K.  C),  630.  Way  «. 
'Arnold,  18  Geo.  131.  Wbera  a  deacription  in  ■  deed  da«  not  apply  lo  land  intended  to  la 
conveyed,  bat  dice  apply  10  other  land,  the  deKription  in  the  deed  will  prevail,  and  pan]  F«i- 
dence  of  intention  will  not  be  admitted.    McAfferty  v.  Conover,  T  Ohio  (N.  S.),  W. 

*  Broning  v.  C>yal  and  Banking  Co.,  13  Louih.  fi41.  Whitehead  e.  Guris,  S  Jone*  Lav 
tK.  C),  in.  Child  0.  ChappcU,  b  Sdden  (S.  Y.).  240.  Jone*  v.  Pettibane,  3  Wia.  101 
Steanu  v.  Mellen,  1  Gray,  Ifil.    Pratt  v.  Sanger,  4  Gray,  81.    Frailer  ■.  Beny,  4  E.  L  *». 

*  Jordan  v.  Mayo,  41  Slaine,  663. 

*  Under  a  reservation  in  a  grant  of  luids  and  water  privilegea,  of  aofflclent  tratar  to  pnpd 
cnt^  apeciAed  machinery,  the  gnmtor  is  entitled  to  use  the  water  fbr  any  purpose  nut 
lequiring  a  greater  quantity  than  ii  reserved.  Ciomwell  e.  Selden,  S  Comst.  3&8.  TooildM 
r.  Phelps,  4  Gray,  370.  Ohnsted  r.  Loomis,  b  Selden,  433.  Otherwise  whera  the  ms  ■  le- 
Mrictsd  to  a  certain  purpose,    Goodrich  c.  Longley,  4  Gray,  STR ;  De  Wilt  e.  Hmrrej,  4  DM. 
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of  land  with  the  mill  thereon,  (i)  Upon  a  conveyance  of  land  and 
delivery  of  possession,  it  has  been  adjudged  that  the  growing  grain 
does  not  pass  to  the  vendee,  for  it  is  deemed  to  be  personal 
estate,  (y )  A  contrary  rule  was,  *  however,  previously  •  468 
declared,  in  Foote  v.  Colvin  ;  (a)  and  was  likewise  admitted 
in  Kittredge  v.  Woods.  (6)  If  the  land  be  sold  without  any  reser- 
vation of  the  crops  in  the  ground,  the  law  is  strict  as  between 
vendor  and  vendee ;  and  I  apprehend  the  weight  of  authority  to 
be  in  favor  of  the  existence  of  the  rule  that  the  conveyance  of  the 
fee  carries  with  it  whatever  is  attached  to  the  soil,  be  it  grain  grow- 
ing, or  anything  else ;  and  that  it  leaves  exceptions  to  the  rule  to 
rest  upon  reservations  to  be  made  by  the  vendor.^  The  rule  was 
so  understood  and  declared  in  Crews  v.  Pendleton.  (<?)  A  reservor 
tion  is  a  clause  in  a  deed,  whereby  the  grantor  reserves  some  new 
thing  to  himself  issuing  out  of  the  thing  granted,  and  not  in  esse 
before ;  (^d)  but  an  exception  is  always  of  a  part  of  the  thing  granted, 


• 

(t)  N.  Ipfl.  Factory  v.  Batchelder,  S  N.  Hamp.  190.  The  term  appurtenances  signi- 
fies something  appertaining  to  another  thing  as  principal,  and  which  passes  as  incident 
to  the  principal  thing,  and  which  is  of  a  different  but  congruous  nature.  Land  cannot 
be  appurtenant  to  land.  Harris  v.  Elliott,  10  Peters  U.  S.  25.  United  States  v,  Har- 
ris, 1  Sumner,  87. 

Mistakes  of  facts  in  recital  of  deeds,  given  hy  official  men  who  sell  under  judicial 
authority,  may  be  explained.    GloTer  v.  Buffin,  6  Ohio,  256. 

(j)  Smith  V.  Johnston,  1  Penn.  471. 

(a)  8  Johns.  216. 

(6)  3  N.  Hamp.  508.1 

(c)  1  Leigh  ( Virg.),  297.  Bank  of  Pennsylvania  p.  Wise,  8  Watts,  894.  Wilkinf 
V.  Yashbinder,  7  Ibid.  878,  S.  P.,  and  the  case  of  Smith  v.  Johnson,  alluded  to  in  the 
text,  is  overruled. 

(</)  An  incident  to  a  grant  may  be  the  subject  of  a  reservation,  as  the  reservation 
of  a  rent,  or  of  a  mill>site,  and  the  right  to  erect  mill-dams,  and  the  use  of  streams  of 
water;   but  the  reservation  is  inoperative  until  the  grantor  exercises  his  right 


1  Chapman  v.  Long,  10  Ind.  465. 

3  Backenstoss  v.  Stahler,  83  Penn.  St.  614.  Where  a  deed  of  conveyance  of  land  con- 
tains no  reservation  of  the  growing  crops  to  the  grantor,  such  reservation  cannot  be  proved  by 
parol.  Gibbons  v.  Dillingham,  6  £ng.  9.  But  see  Lauchner  v.  Rex,  20  Penn.  404;  Baker  v, 
Jordan,  8  Ohio  (N.  S.),  488.  A  deed  conveying  land  in  fee-simple  contained  a  reservation  in 
these  words:  "  Reserving  all  the  right,  titie,  and  interest  in  and  unto  the  above-named  land 
and  buildings  for  and  daring  my  natural  life."  Held,  that  the  reservation  did  not  give  the 
tenant  for  life  the  right  to  cut  down  and  sell  wood  and  timber.  Webster  v,  Webster,  88 
N.  Hamp.  18.  Where  there  is  a  reservation  of  a  street  fer  the  use  of  the  public,  this  is  not  a 
reservation  to  the  grantor,  and  the  fee  of  the  grantor  passes  to  the  grantee,  subject  to  this  right 
of  way.    Hollosnan  v,  HoUoeaan,  7  Ohio  (N.  S.),  87. 
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or  out  of  tho  general  words  and  description  ui  tlic  grant.*  it  ii 
repugnant  to  tho  deed,  and  void,  if  tlm  exception  be  as  targe  m  tlie 
grant  itself.  So  it  is  if  tho  excepted  part  was  spccifiually  (irauW. 
aa  if  a  person  grants  two  acres,  excepting  one  of  them.  (_«:)  Ti« 
exception  is  good  when  the  gi-antiug  part  of  the  deed  is  iu  general 
terras,  as  in  the  grant  of  a  message  and  Iiouros,  excepting  tlie  itan 
or  dovo-hoiise ;  or  in  the  grant  of  a  piece  of  land,  excepting  the 
trees  or  woods ;  or  in  the  grant  of  a  manor,  excepting  a  close,  ft 
verba  generali  aliquid  excipitur.  If  tho  exceptioa  be  valid,  ifae 
tiling  excepted  remains  with  tlie  grantor,  with  the  like  force  anA 
eSact  as  if  no  grant  had  been  made.  (/) 

(5.)   Of  the  hcd-endum. 

This  part  of  tlic  deed  was  originally  used  to  determine  the 
interest  granted,  or  to  lessen,  enlarge,  explain  or  rjiiali/y  the  prem- 
ises. But  it  cannot  perform  the  office  of  divcstiug  tlie  estiu 
already  vested  by  the  deed ;  for  it  is  void  if  it  lie  repugnant  to  the 
estate  granted.  (^)  It  has  degenerated  into  a  more  useless  form; 
and  the  premises  now  contain  the  spocification  of  the  estate  graul- 
ed,  and  tho  deed  becomes  eSectual  williout  any  habendum,  U, 
however,  the  premises  should  be  merely  descriptive,  and  no  estate 
be  mentioned,  then  the  habendum  becomes  efficient  to  declare  the 


Tbompaon  n.  Gregoiy,  i  Johni.  81.    Provoat  d.  Calder,  2  Wendell,  517.    DjgErtK 

MUthewt,  11  Ibid.  86.' 

{«)  Co.  litL  47,  A.    Flowd.  I5S,  a.    Case  v.  Haight,  S  Wendell,  635. 

(/)  Ive  V.  Sams,  Cro.  E.  621.  2  RoU.  Abr.  456.  S.  Touch.  77.  The  eicpp6aa 
required  hj  the  New  York  Statutes  (Act  of  2eth  Februaty,  1789,  c.  82,  and  of  ssa 
FebmaiT,  1789,  c.  44.  New  York  RerUed  Statuei,  vol.  i.  198j,  in  patenu  of  aU  goM 
•nd  iltTer  minee,  ia  an  instance  of  a  valid  eiceptioQ  within  the  rules  of  the  comiiHa 
law.  The  doctrine  of  exceptiona  in  a  deed  ii  ftiUy  stated  in  Sheppttrd'a  Touch,  bf 
Fraiton,  78  ;  and  see,  alao.  Lord  Ch.  J.  Denman'a  eipoaitianof  thediatinction  betwtci 
a  reiervation  and  an  exception.    Doe  o.  Lock,  4  Nev.  &  Man.  607. 

[g)  2  Blacks.  Comm.  298.  Goodtitle  ii.  Gibba,  6  Bam.  &  Cress.  709.  Oearet  t- 
Bice,  4  Dcv.  &  Butt.  (N.  C.)  431^ 


■  Hanunodd  v.  Wwdnun,  41  Haine,  17T.  Houllon  v.  Faa^t,  Ibid.  IBB.  Cairall  >.  Os^M 
BUnnf.  Co.,  n  Hd  se«. 

<  See  the  diilinclion  stated  izi  Cnig  «.  W«1li,  1  Kenun,  815 ;  8tata  c.  WUeon,  ti  XaiacL 
A  nasn-atiDii  muM  be  in  bvor  of  the  grantor,  and  cannot  bg  nutdo  to  a  MiBager.  Ivw  ■.  Ym 
Agkea,  S4  Barb.  (N.  Y.)  BBS. 

*  It  iiaji  been  decided,  in  New  York,  that  a  sivth  eale  or  qnarler  sale  mervatioo  in  a  IcM* 
Infteii  void  stooioiDOD  law;  othenriae,  to  a  laase  fi>r  jrean,  otlbr  life.  Orertagk  •>  PaDl^ 
«Barii.(N.Y.)a8. 
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intention;  and  it  will  rebut  any  implication  arising  from  tho 
silence  of  the  premises.  (A) 

(6.)   Of  the  iumal  covenants  in  a  deed. 

The  ancient  warranty  was  a  covenant  real,  or  one  concerning 
the  realty,  whereby  the  grantor  of  an  estate  of  freehold,  and  his 
heirs,  were  bound  to  warrant  the  title;  and  either  upon 
voucher,  or  by  judgment  •in  a  writ  of  warranbia  chartoBy  *469 
to  yield  other  lands  to  the  value  of  those  from  which  there 
had  been  an  eviction  by  a  paramount  title,  (a)  The  heir  of  the 
warrantor  was  bound  only  on  condition  that  he  had,  as  assets, 
other  lands  of  equal  value  by  descent.  Lineal  warranty  was 
where  the  heir  derived  title  to  land  warranted ;  either  &om  Or 
through  the  ancestor  who  made  the  warranty,  and  collateral  war* 
ranty  was  where  the  heir's  title  was  not  derived  from  the  waj> 
ranting  ancestor ;  and  yet  it  barred  the  heir  from  claiming  the 
land  by  any  collateral  title,  upon  the  presumption  that  he  might 
thereafter  have  assets  by  descent  from  or  through  the  ancestor; 
and  it  imposed  upon  him  the  obligation  of  giving  the  warrantee 
other  lands  in  case  of  eviction,  provided  he  had  assets.  (6)  These 
collateral  warranties  were  deemed  a  groat  grievance ;  and,  after 
successive  efforts  to  be  relieved  from  them,  the  statute  of  4  Anne, 
c.  16,  made  void  not  only  all  warranties  by  any  tenant  for  life,  as 
against  any  person  in  reversion  or  remainder,  but  as  against  the 
heir,  all  collateral  warranties,  by  any  ancestor  who  had  no  estate 
of  inheritance  in  possession,  (c)    The  statute  of  Anne  was  re- 


(h)  If  words  of  inheritance  be  wanting  in  the  premites  and  habendum  part  of  a  deed, 
a  life-estate  cannot  be  enlarged  into  a  fee  by  the  use  of  those  words  in  ^e  covenants 
of  warranty,  for  a  warranty  cannot  enlarge  the  estate.    Seymor's  case,  10  Co.  95,  b.* 

(a)  Co.  Litt.  365,  a. 

(6)  2  Blacks.  Comm.  801,  802.  In  a  ease  of  a  conreyanoe  of  land  with  warranty, 
and  assets  descend  to  the  heir  of  the  grantor  of  greater  ralue  than  the  land,  and  that 
heir  be  a  female  who  marries,  her  husband  is  rebutted^  on  the  principle  of  aroiding 
circuity  of  action,  from  claiming  the  land  under  a  tide  paramount  to  that  of  the 
grantor ;  for  in  case  of  his  recoTery  the  purchaser  would  have  an  action  on  the  war^ 
ranty  against  him  and  his  wife.    Bates  9.  Norcross,  17  Pick.  14. 

(c)  The  covenant  real,  together  with  almost  all  other  real  actions,  was  abolished  in 
England  by  the  statute  of  8  and  4  Wm.  IV.  c.  27.    But  if  the  decedent'has  an  estate 


•  Register  v.  Rowell,  8  Jones  Law  (N.  C),  818.    Homphny  «.  foster,  18  Qiatt  (Ta.)  6M. 
Seaome  v.  Chambers,  22  Missoo.  (1  Jones)  86. 


i 
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enacted  in  Now  York  in  1788,  and  adopted  in  Rhode  Iflaiid  as 
early  as  1749  ;(<f)  but  the  New  York  Bovised  Statutes  <;«•)  ham 
made  a  more  thorough  reformation,  for  they  have  abuLiinhod  Ixilh 
lineal  and  collateral  warranties,  with  all  their  incidoiits,  and  made 
heirs  and  devisees  aoswerablo  upon  the  covenant  or  agreement  of 
the  ancestor  or  testator,  to  the  extent  of  the  lauds  descended  ur 
devised.  (/)  The  settled  rule  of  the  common  law  is.  that  sn 
express  covenant  will  restram  or  destroy  a  general  implied  ooro- 
nant ;  {g~)  but  the  New  York  statutes  have  further  declared,  (Ji)  tbu 

no  covenants  sliall  be  implied  in  any  conveyance  of  real  er 
•470    tate,  whether  such  conveyance  contain  special  covenants  "or 

not.  (a)  1  These  provisions  leave  the  indemnity  of  the  pui^ 
chaser  for  failui-e  of  tide,  in  cases  free  from  fraud,  to  rest  iir«tu  ths 
express  covenants  in  the  deed  ;  and  they  have  wisely  reduced  the 
law  on  this  bead   to  certainty  aud  precision,   and   dismissed  all 


of  iiAeritanir.  in  poaieuion,  inil  \aailt  himself  ani  bis  heirs  by  &  general  wiimuilT.  Ibi 
hein  are  barred  with  or  irlthout  aescM,  and  whullier  tlie  wamaty  be  lin<^  or  (II^ 
laUral.    Flycn  u.  William],  1  Irodcll  (N.  C.},  009. 

{d)  See  1  Sumner,  8GS-3G3.  In  Virginia,  according  lo  the  constmcdon  of  llw  M 
of  1786  (1  Ret.  Code,  c.  13,  p.  24|,  all  namuitiea,  lin>.-al  or  collateral,  whidi  dwni 
without  aMets,  are  void  as  to  the  lieirs,  but  all  waimnties,  whether  cummfnivd  bt 
dittsfiaiii  or  ottierwiiic,  vxii  vulid  against  the  hL-Ira  of  llie  natTBnlors,  so  fiir  aa  l-;t<' 
detcend  &om  the  wairantor*.  2  Tucker'*  BUclu.  SOS,  note  8.  Iiomax's  Digeit,  vd- 
11.247. 

(«)  Vol.  1.  789,  MC.  HI. 

(/)  The  itatute  of  Anne  doei  not  appear  to  hftTe  been  geaeTklly  or  fbnnaaj  n- 
anacted  in  our  American  atatute  laws,  because  the  law  of  lineal  and  collateral  war- 
mntie*  never  has  been  generally  adopted  in  our  American  jurisprudence. 

{g)  Nolcea'a  case,  4  Co.  80,  b.  Decring  c.  Farrington,  1  Mod.  118.  MerriHi. 
Fnune,  4  Taunt.  329.  Frost  v.  RsTmond,  2  Caines,  188.  Weiser  n.  Weiaer,  6  WaO^ 
27B.    Line  i>.  Stephenson,  4  Bing.  678.    S.  C.  5  Ibid.  IBS. 

(A)  New  York  Revised  Statutes,  vol.  i.  788,  sec.  140. 

(a)  The  maxim  eavtat  ttRpior  is  inapplicable  lo  a  purchaser  ttimi  a  tnatre,  and  ha 
may  set  up  a  want  of  consideration  or  of  title,  as  a  defence  to  an  action  (or  the  pur- 
diaafr-money.  Adams  v,  Humes,  Q  Watts,  806.  But  in  a  sale  under  •  chancety 
decree,  it  has  been  held,  that  alter  distribution  of  the  purchase-monej,  the  [iiiii  hiwi. 
tliougb  afterwards  evicted  by  a  superior  title,  cannot  have  the  sale  rcaciDded  by  As 
court.  He  must  submit  to  his  toss.  Glenn  e.  Clapp,  11  Gill  &  Johiu.  1.  Nor  dot* 
a  sale  by  a  trustee  in  breach  of  trust,  conclude  the  eatui  qac  Im 
Heouworth  Boepital,  Duke  on  CharilaUe  Uses,  644. 


I  >  Hiese  provisions  do  not  extend  to  an  implied  corenant  of  qniet  eDjoyinent  ti 
a  Urta  of  years.  Sach  a  lease  is  held  oot  lo  be  a  conveyance  of  lands.  Tone 
Falgaitet. 
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the  learning  of  warranties,  wliich  abounds  in  the  old  books,  and  was 
distinguished  for  its  abstruseness  and  subtle  distinctions.  It  occu- 
pies a  very  large  space  in  the  Commentaries  of  Lord  Coke,  and  in 
the  notes  of  Mr.  Butler ;  and  there  was  no  part  of  the  English  law 
to  which  the  ancient  writers  had  more  frequent  recourse,  to  explain 
and  illustrate  their  legal  doctrines.  Lord  Coke  declared  '^  the 
learning  of  warranties  to  be  one  of  the  most  curious  and  cunning 
learnings  of  the  law ; "  but  it  is  now  admitted  by  Mr.  Butler  to 
have  become,  even  in  England,  in  most  respects,  a  matter  of 
speculation  rather  than  of  use.  The  ancient  remedy  on  the  war- 
rantia  chartce  had,  however,  this  valuable  incident :  when  the  war- 
rantor was  vouched,  and  judgment  passed  against  the  tenant,  tlie 
latter  obtained  judgment  simultaneously  against  the  warrantor,  to 
recover  other  lands  of  equal  value.  This  was  the  consolidation  of 
the  original  action  with  the  remedy  over,  without  the  expense  and 
delay  of  a  cross  suit.  (J) 

The  remedy  by  the  ancient  warranty  never  had,  as  I  presume, 
any  practical  existence  in  any  part  of  the  United  States,  and  per- 
sonal covenants  have  superseded  the  old  warranty;  and  they  do 
not  run  with  the  land,  but  affect  only  the  covenantor,  and  the 
assets  in  the  hands  of  his  representatives  after  his  death.  (<?)  The 
remedy  is  by  an  action  of  covenant  against  the  grantor,  or  his  real 
or  personal  representatives,  to  recover  a  compensation  in 
damages  for  the  land  *lost  upon  eviction  for  failure  of    •471 


(5)  By  the  civil  law,  and  also  by  that  of  France,  and  by  the  Louisiana  Code,  if  tho 
buyer,  who  is  sued,  &il8  to  cite  his  vendor  in  warranty,  the  latter  is  not  liable  for 
tlie  costs  and  damages  resulting  from  defending  the  action.  The  vendor  called  in 
warranty  may  either  defend  the  suit,  or  abandon  the  defence,  if  he  deems  it  hoi)ele88. 
The  Spanish  law  went  to  a  severe  extent,  and  by  it  the  buyer,  who  &iled  to  cite  his 
vendor  in  warranty,  lost  all  recourse  on  him.  Delacroix  v.  Cenas,  20  Martin  (Louis.), 
856. 

(c)  It  has  been  doubted  in  Virginia,  whether  a  pure  uxirrantia  chartce  would  Ue  in 
that  state,  since  voucher  was  done  away  by  statute.  The  tcclmical  words  of  a  war- 
ranty were  Ego  et  heredes  mei  warrantizabimus  in  perpetuwn.  But  it  was  held  that  the 
covenant,  in  a  deed  of  bargain  and  sale,  that  the  grantor  would  toarrant  and  for  ever 
defend f  was  a  personal  covenant,  and  the  bargainee  was  not  driven  to  his  ancient  writ 
of  tvarrantia  chartce.  Tabb  v.  Binford,  4  Leigh,  182.  The  covenant  of  warranty,  sayi 
Mr.  Justice  Story,  in  Stoddard  ».  Gibbs,  1  Sumner,  263,  is  in  this  country  deemed  a 
personal  covenant,  and  may  not  authorize  a  recovery  over  of  the  value  from  the  heir, 
if  he  has  assets,  in  a  loarrantia  chartce,  but  only  in  an  action  of  covenant ;  yet  that  doea 
not  prevent  the  covenant  of  warranty  from  operating  as  a  bar  to  the  title  of  the  heir 
by  way  of  rebutter,  when  it  descends  upon  him  from  the  warranting  ancestor. 
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title,  (a)  Upon  eviction  of  the  freehold,  no  personal  aciioa 
of  covenant  lay  at  commoQ  law  upon  tlio  warraiitj.  The  [lartj 
had  only  a  writ  of  tearrantia  cliarke  upon  hie  warranty,  to  rocoTM 
a  recompoiiGe  in  vuluu  to  the  extoiit  of  his  friKilxild.  Hut  if  Um 
eviction  did  uot  defeat  the  freehold,  and  only  iuternipt.'d  Um 
pOEsci^sion  for  a  term,  as  by  lease  for  years,  in  that  case  tho  partj 
evicted  might  have  covenant.  (A)  The  introduction  of  thu  pcrMHud 
covenants  in  lieu  of  tlie  ancient  warranty,  has  doue  away  lli«  value 
of  this  distinction ;  ajid  the  usual  personal  oovouaiits  ins<trU-d  ia  t 
conveyance  of  the  fee,  are,  1.  That  tlie  grantor  is  lawfully  seised;* 
2.  That  he  has  good  right  to  convey ;  3.  That  tlie  land  lu  free  frgn 
incumhrances ; "  4.  That  tho  grantee  ehall  quietly  enjoy  ;  5.  Tbl 
the  grantor  will  warrant  and  defend  tlio  title  against  all  Unrfiil 

(a)  If  land  bo  taken  by  BtataW  Tur  public  purpcwai,  upon  comp^nBauoa  beXag  atit, 
BQch  an  CTk'tiiiii  u  Dot  by  reason  uf  deftcl  of  IJIle.  and  ia  not  witLin  (lie  me«aua(>( 
the  coTcnmit  fur  quiet  enjaymeat.  Frost  v.  Enmest,  1  IMinrlon.  86.  If  tu  cMb* 
fiulure  of  title  be  sliown,  tJic  pnrehaser  may  recover  batlt  the  prioe  puid  iriihaa 
eviction.    Idnrana  v.  Gamier,  ID  linb.  (Lout*.)  42fi. 

m  rincombe  v.  Budge,  Uoliut,  8,  g.  Velr.  1S9,  S.  C.  If  the  grants  uMqat 
deed  trithout  coveoaiiU,  and  Ibe  cok  be  &cc  from  ttauA,  he  uumot  nnnver  \mA.  Vm 
ODDuderation-Eaoiiey,  Uiough  tho  title  liiils.  Front  v.  Itnyniunil,  '2  Cnicec,  lA 
Teati^a  J.,  in  1  Serg,  &  Hnwle,  447.  Ciniinioimfiillh  n,  M'ClaiiHoliaii,  4  Ranil  t& 
■  A\.,\.;l%  t:  All.-li.  ■.;  JuhM.  Cli.  &2n.  KniiTHm  r.  r.M.lM.i-  •■{  W.,  ■,'  (iri-.-.jl.  fs-  U;h,;f 
v.  Shorb,  S  Pemi.  462.  Kniue  v.  Reigel,  2  Wharton,  885.  Cotvol  emptor  ii  a  flrad 
nui^m  in  Buoh  caaea,  equally  applicable  to  the  transfer  of  lands  and  chattela.  llwfj 
■r.  Porter,  S  Humph.  (Tenn.)  847.  If  hmd  be  sold  in  tlie  ahtence  of  fr^ud.  or  of  uj 
particular  agreement  in  bvor  of  the  tide,  the  purchaser  takea  the  title  at  hu  im 
risk,  and  a  bilure  of  title  cannot  be  set  np  a*  a  defence  lo  the  note  given  &r  tto 
purdiaae.    Owinija  t>.  Thompson,  3  Scam.  G02.1 

1  Beanpland  «.  McKevn,  18  Penn.  St.  124. 

*  A  coveuBPt  tbat  the  gnntor  is  seised  in  fee-simple  of  the  premisea  convciyvd,  implic*  tU 
he  has  the  whole  title.    Hills  e.  Catlin,  33  Vermont,  VB. 

*  See  Lehui<l  o.  Stone,  10  Mass.  KB,  and  Allen  c.  !,«•,  1  Bmitb  <Ina.},  11,  where,  db4v 
•peciol  dreUDistaaces,  the  covenant  againsl  Incumbrances  was  qualified  by  parol  prooC  i. 
MipnhtioD  In  a  deed  poll  that  the  granlae,  his  heirs  and  assigns,  shall  erect  and  perpecaaDr 
■MinMin  %  Ifence  between  the  granted  premisea  and  land  B4Joining,  does  not  acaM  an  inc^ 
branee  on  the  granted  premises,  within  the  meaning  of  a  coTenant  against  incnmbnacea,  ii  * 
deed  sobsequeDtly  made  by  the  grantee.  Parish  v.  Whitney,  S  Gray,  Gie.  The  -riH-Myn  rf 
a  highway  over  land  eonveyed  at  the  time  of  the  conveyance,  is  a  breach  of  this  coveaaai. 
though  snch  existence  was  known  to  the  grantee  at  the  time  of  the  purchase.  Bntler  r.  Gait, 
ar  Vermont,  789.  A  covenant  in  a  deed  of  "  a  good  right  to  sell  and  convey,"  does  not  itafilj 
a  warranty  of  absolute  title,  but  only  of  actual  seisin  and  possession.  Raymond  *.  Raymiad, 
10  Cnsh.  1S4. 

The  wards  "  grant,  bargain,  and  sell,"  and  the  usual  covenants  against  inciimbtaacca,  Ke, 
In  an  administrator's  deed,  devolve  no  personal  liability  on  the  grantor,  even  where  the  inA 
Is  not  aigsed  t»  adminiitntci.    Bhonti  v.  Brown,  IT  Pom.  St.  US. 
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claims.  The  covenants  of  seisin,  and  of  a  right  to  convey,  and  that 
the  land  is  free  from  incumbrances,  are  personal  covenants,  not 
running  with  the  land,  or  passing  to  the  assignee  ;*  for,  if  not  true, 
there  is  a  breach  of  them  as  soon  as  the  deed  is  executed,  and  they 
become  ehoses  in  action^  which  are  not  technically  assignable,  (c)  ^ 
But  the  covenant  of  warranty,  and  the  covenant  for  quiet  enjoy- 
ment, are  prospective,  and  an  actual  ouster  or  eviction  is  necessary 
to  constitute  a  breach  of  them,  (d)  ®    They  are,  therefore,  in  the 


(c)  Bradahaw's  case,  9  Co.  60.  Mascot  v.  Ballet,  Cro.  J.  869.  Glinister  v.  Audlejr, 
T.  Baym.  14.  Hamilton  v.  Wilson,  4  Johns.  72.  Logan  v.  Moulder,  1  Pike  (Ark.), 
823.  Lomax's  Dig.  vol.  ii.  271.  Clark  v.  Swift,  8  Metcalf,  890.  Oreenby  v.  Wil- 
oocks,  2  Johns.  1.  Kerr  v.  Shaw,  18  Ibid.  286.  Booth  v,  Starr,  2  Conn.  244.  Mitchell 
V.  Warner,  5  Ibid.  497.  Withy  v.  Mumford,  6  Cowen,  187.  Bimey  v.  Hann,  8  A.  K. 
Marsh.  824.  Innes  v,  Agnew,  1  Ohio,  889  (179,  2d  ed.).  Parsons  C.  J.,  in  Marston  v, 
Hobbs,  2  Mass.  489.  Bickford  v.  Page,  Ibid.  455.  Chapman  o.  Hohnes,  5  Halst  20. 
Garfield  v,  Williams,  2  Vermont,  827.  Ch.  J.,  in  Thayer  v.  Clemence,  22  Pick.  498.* 
The  corenant  of  warranty  is  not  broken  without  eriction  \ij  paramount  title,  and 
many  circumstances  hare  been  held  to  be  tantamount  to  an  ouster  in  some  of  the 
states  and  denied  in  others.  See  the  cases  pro  and  con,  dted  by  Mr.  Wilcox,  in  hia 
learned  note  to  10  Ohio,  817-885.^  In  New  Hampshire,  Massadiusetts,  and  Ohio,  • 
seisin  in  fiu;t,  and  whether  by  right  or  wrong,  has  been  held  to  satisfy  the  ooTenant  of 
seism.  1  N.  Hamp.  175.  2  Mass.  489.  8  Ohio,  220,  525.  But  this  construction 
of  the  coTenant  of  seisin  does  not  do  it*  justice,  and  it  does  not  preyail  in  other 
states.^ 

{d)  Emerson  v.  Proprietors  in  Minot,  1  Bflass.  464.  Kelly  v.  Dutch  Church,  2  Hill, 
105.    If  the  ouster  be  lawftd,  the  tenant  may  yield  to  a  dispossession,  and  have  hia 


^  Swasey  v.  Brooks,  80  Vermont,  692.  But  the  statute  of  Maine  has  changed  the  rale  of 
common  law.    Allen  r.  Little,  36  Maine,  170. 

»  Pillsbury  r.  Mitchell,  6  Wis.  7. 

•  Vide  Moore  v.  Vail,  17  111.  185.  Reese  v,  McQoilkm,  7  Ind  450.  Oilman  v.  Haren,  11 
Onsh.  880.    Picket  v.  Picket,  6  Ohio  (N.  S.),  525. 

1  By  the  law  of  Missouri,  a  person  conveying  land  of  which  at  the  time  he  has  no  seisin, 
has  power  to  make  a  covenant  <^  warranty  Which  will  run  with  the  land.  Vancourt  i^. 
Moore,  26  Missou.  (5  Jones)  92. 

8  If  the  grantor  covenant  that  he  has  seisin,  but  has  none,  and  the  grantee  is  evicted, 
though  under  a  mortgage  which  he  had  assumed,  but  neglected  to  pay,  this  will  be  no  defence 
by  the  g^rantor  to  an  action  on  the  breach  of  the  covenant  of  seisin.  Bingham  o.  Weiderwax, 
1  Comst.  509.  So,  a  covenant  of  seisin  is  broken,  if  the  grantor,  at  the  time  of  the  coovey- 
ance,  do  not  own  such  things  affixed  to  the  freehold  as  would  pass  by  a  conveyance  of  the 
land,  as  a  quantity  of  rails  erected  into  fence.  Mott  v.  Palmer,  1  Comst.  564.  And  if,  thou^ 
the  grantor  be  seised  in  fact,  it  be  without  good  title.    Parker  o.  Brown,  15  N.  Hamp.  176. 

A  covenant  to  give  a  deed  of  lands,  with  the  usual  covenants  of  warranty,  &c,  is  not  per- 
formed by  merely  giving  such  a  deed  where  the  grantor  has  no  title;  the  deed  must  be  good 
in  subptance  as  well  as  form.  Little  v.  Paddleford,  18  N.  Ha^^>.  167.  Everson  e.  Kirtland,  4 
Paige,  628.    See,  also,  Bowen  v.  Thrall,  2  Wms.  (28  Yt)  882. 

0  That  eviction  or  ouster  is  necessary  to  constitute  a  breach  of  these  covenants  without  dis- 
crimination between  a  general  warranty  and  the  covenant  for  quiet  enjoyment,  appean  to  be 


656  OF  REAL  PBOPEBTY.  [PABI  TL 

nature  of  real  covenants,  and  they  run  with  the  land  conTcyed, 
and  descend  to  heirs,  and  vest  in  assignees  or  the  purcha^er.^  The 
distinction  taken  in  the  American  cases  is  supported  by  the  general 

current  of  English  authorities,  which  assume  the  principle 
*472    that  covenant  does  not  *  lie  by  an  assignee   for  a  breach 

done  before  his  time,  (a)     On  the  other  hand,  it  was  de- 


remedy  on  his  covenant  without  involving  himself  in  a  lawsuit  to  defend  a  bad  fide. 
Hamilton  v.  Cutts,  4  Mass.  852.  Mr.  Justice  Wilde,  in  Sprague  v.  Baker,  17  MtsL 
589,  was  inclined  strongly  to  the  opinion,  that  if  an  incumbrance  be  enforced  and  di»> 
charged  after  an  assignment  by  the  covenantee,  the  assignee  ought  to  be  able  to  sneoi 
it  as  principally  concerned  in  it 

(a)  Lewes  v.  Kidge,  Cro.  £.  868.  Comyn's  Dig.  tit  CoYenant,  B.  8.  Locyr. 
Levington,  2  Lev.  26.  Andrew  v.  Pearce,  4  Bos.  &  Pull.  158.  Covenants  which  m 
with  the  land  are  exceptions  to  the  rule  of  the  common  law  that  choses  in  actkm  CBk> 
not  be  assigned.  They  cannot  be  separated  firom  tlie  land  and  txansferred  without  it, 
but  they  go  with  the  land  as  being  annexed  to  the  estate,  and  bind  the  pardei  a. 
respect  to  the  privity  of  estate.^  But  this  is  to  be  understood  with  the  qualificttMi 
that  the  covenants  will  pass  where  the  possession  goes  from  one  pierson  to  another  bf 
deed,  and  there  is  afterwards  a  total  failure  of  title,  and  a  subsequent  evietian.  Bed- 
doe  V.  Wadsworth,  21  WendeU,  120.  The  assignee,  by  reason  of  the  privity  of  ettix^ 
is  entitled  to  the  benefit  of,  and  is  bound  by,  aU  covenants  running  with  the  hai 
Spencer's  case,  5  Co.  17  b.  Spencer's  case  is  memorable  in  the  £nglish  jndidil 
history  for  the  refined  distinctions  which  have  been  raised  on  the  vexed  questioi, 


well  settled  in  New  York.  By  tliis,  it  ia  not  implied  that  the  eviction  must  always  take  pb--« 
under  legal  process.  If  possession  is  surrendered  on  the  demand  of  the  true  owner,  it  i*  it 
eviction.  But  the  possession  must  be  m  some  way  disturbed.  The  coimneiiceiuent  of  a  ^ui 
for  the  possession,  by  the  lawful  owner,  is  not  an  eviction  or  breach  of  either  of  thi^-**'  C"T^ 
nants.  See  Waldron  r.  McCarthy,  3  Johns.  471.  Kerr  r.  Shaw,  13  Id.  236.  Van  Slvik  r. 
Kimball,  8  Id.  198.  Miller  r.  Watson,  5  Cow.  195.  Hunt  r.  Amid<m,  4  IlilJ,  345.  Whitrrtk 
V.  Cook,  16  Johns.  483.  Fowler  r.  Poling,  6  Barb.  (N.  Y.)  1G5.  Ap-aiitee  in  ati«.'c<i  c«»RUir;a:j: 
a  covenant  of  warranty,  who  immediately  mort/xages  back  the  estat4»  to  hiy  jrrantor  and  art-  r- 
wards  gives  him  posso.^sion  under  the  mortgage,  becoming  his  tenant,  cann<^t  niaintnio  ii 
action  on  the  covenant  of  warranty  in  the  de(;d  to  himself,  on  account  of  an  entr>-  and  «.'i:*;'r 
by  one  having  a  better  title  than  his  grantor,  because  such  entr}^  and  ouster  is  not  a;:ain^:  iu* 
possessiim,  but  against  that  of  his  grantor.  Oilman  v.  Haven,  11  Cush.  ii30.  Kced  r.  I'ier.tf. 
36  Maine,  455.  McCoy  r.  Lord,  19  Barb.  (N.  Y.)  18.  Norton  v.  Jackson,  5  Cal.  262.  Han- 
nah r.  Henderson,  4  Ind.  174.     Hale  r.  New  Orleans,  13  Louis.  499. 

1®  A  covtniant  in  a  lease  that  the  tenant  shall  quietly  enjoy  the  premises,^/^iv  r /lnc»«  o-i*- 
tatum  from  or  by  any  person,  is  not  broken  by  a  forcible  disturbance  by  u  nioh,  agaiust  tl-. 
will  of  the  covenantor.  Surget  v.  Arighi,  11  Smedes  &  Marsh.  87.  See,  al>n,  Raiit:r.  ^ 
Robertson,  2  Strobh.  866.  Under  a  parol  lea^ie,  an  agreement  for  quiet  enjt>yincnt,  but  r.-t 
for  goo<l  title,  will  be  implied.  Bandy  r.  Cart^\Tight,  20  Eng.  L.  &  Va[.  374.  i'artt.T  r.  IH"- 
man,  3  Zabr.  260.  But  see  Blydenburgh  r.  Cotheal,  1  Duer  (N.  Y.),  176.  Where  the  onDrr 
of  a  block  in  a  city  sold  it  in  lots  to  diiierent  individuals,  at  different  times,  the  grantor  Aii 
grantees  covenanting  nmtually  against  the  erection  of  certam  nuisances,  it  w^as  hrld  thai  ihe 
covenants  were  for  the  benefit  and  protection  of  all  the  purchasers,  and  that  a  court  of  rtiiurr 
woidd  give  relief  by  injunction.     Barrow  v.  Richard,  8  Paige,  851. 

1  Lawrence  u.  Senter,  4  Snced  (Tenn.),  52. 
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cided,  by  the  K.  B.,  in  Kingdon  v.  Nottle^  (J)  that  a  covenant  of 
seisin  did  run  with  the  land,  and  tlie  assignee  might  sue^  on  the 
ground  that  want  of  seisin  is  a  continual  breach.  The  reason 
assigned  for  this  last  decision  is  too  refined  to  be  sound.  The 
breach  is  single,  entire  and  perfect  in  the  first  instance.  It  is, 
however,  to  be  regretted,  that  the  technical  scruple  tliat  a  choBe  in 

m 

action  was  not  assignable,  does  necessarily  prevent  the  assignee 
from  availing  himself  of  any,  or  of  all  the  covenants.     He  is  the 


what  coTenants  do  and  do  not  run  with  the  land.  Sergeant  WUliamB,  in  his  note  to 
1  Saund.  240,  n.  8,  says,  that  the  better  opinion  seems  to  be,  that  the  assignee  of  the 
reversion  could  not  bring  an  action  of  corenant  at  common  law  prior  to  the  statute  of 
82  Henry  VIIL,  and  that  at  common  law  corenants  ran  with  the  land,  but  not  with 
the  reversion.  The  numerous  decisions,  English  and  American,  on  this  intricate  head 
of  the  law  of  real  property,  are  very  industriously  collected  in  Smith's  Leading  Cases, 
imder  the  title  of  Spencer's  case.  Law  Library,  X.  S.  vol.  xxvii.  If  a  lessor  grants 
over  his  reversion,  he  shall  not  have  an  action  for  rent  due  after  hia  assignment,  for 
the  privity  of  contract  follows  the  estate.  Walker's  case,  8  Co.  22.  And  the  assignee 
or  purchaser  of  a  covenant  of  warranty  running  with  the  land,  who  is  evicted,  may 
sue  any  one  or  more  of  the  covenantors,  whether  immediate  or  remote,  but  he  must 
show  a  damage  to  himself  from  the  breach  alleged,  by  first  making  satisfaction  upon 
his  own  covenant  to  the  person  evicted ;  in  like  manner  as  the  holder  of  negotiable 
paper  may  sue  his  immediate  or  any  prior  indorser,  after  he  has  taken  up  the  paper 
ftom.  the  holder  below  him.  Kingdon  v.  Nottle,  1  Maule  &  Selw.  855.  4  Ibid.  58. 
Withy  V.  Mumford,  5  Cowen,  187.  Markland  v.  Crump,  1  Dev.  &  Batt  94."  In 
Norman  t;.  Wells,  17  Wendell,  136,  Mr.  Justice  Cowen  discusses  at  large  the  doctrine 
of  inherent  covenants  running  with  the  land,  and  of  an  assignable  character,  in  con- 
tradistinction to  those  which  are  collateral  or  personal.  The  numerous  authorities  are 
fully  and  ably  reviewed  from  the  leading  authority  of  Spencer's  case,  5  Co.  16,  and 
that  of  Bally  v. Wells,  8  Wils.  27,  which  is  a  condensation  of  the  resolutions  in  the 
other,  and  he  concluded  that  to  render  a  covenant  available  to  the  assignee  of  a  lease,  it 
must  be  touching  or  concerning  the  thing  demised,  as  afiecting  the  value  of  the  rever- 
sion, or  the  term,  or  influencing  the  rent.' 

(h)  1  Maule  &  Selw.  855.  4  Ibid.  58.  In  Ohio,  the  covenant  of  seisin,  when  the 
covenantor  is  in  possession  claiming  title,  is  held  to  be  a  real  covenant  running  with 
the  land.  But  if  he  be  not  in  possession,  and  the  title  be  defective,  it  is  in  the  nature 
of  a  personal  covenant,  and  is  broken  as  soon  as  made,  and  never  attaches  to  the  land. 
Adm'rs  of  Backus  v.  McCoy,  8  Ohio,  211.  Tliis  was  in  accordance  with  the  English 
decisions  in  Maule  &  Selwyn ;  but  those  decisions  have  been  severely  criticized  and 
condemned  by  the  Supreme  Court  of  Connecticut,  in  Mitchell  v.  Warner,  5  Conn. 
497. 


*  Lawrence  v.  Senter,  4  Sneed  (Tenn.),  62. 

*  Such  covenant  is  not  broken  by  the  entry  and  occupancy  of  the  commonwealth,  in  the 
exercise  of  the  right  of  eminent  domain.  Dobbins  «•  Brown,  12  Penn.  St.  (2  Jones)  75. 
Nor  by  a  mere  trespass  of  the  grantor.  Mayor,  &c.,  of  New  York  v.  Mabie,  8  Keman,  161. 
It  means  only  that  the  grantee  shall  not  be  evicted  by  paramoimt  title.  Howard  o.  Doolittle, 
8  Duer  (N.  Y.),  464.    Parker  v,  Dunn,  2  Jones  Law  (N.  C.)i  208. 
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moot  interested,  and  the  most  fit  penom  to  Gbdm  the  inAmmi^ 
•ecured  bj  them,  for  the  oompenflatiQn  bekuigB  to  him,  as  llie  hk 
pmehaBer  and  the  first  soflferer. 

The  general  corenant,  that  the  grantor  will  warrant  and  doted 
the  title,  (and  which  is  usoallj  the  oonduding  and  sweeping  ooc»* 
nant  in  a  deed,)  is  also  a  personal  covenant  binding  on  the  pea»> 
nal  representatives  of  the  covenantor;  and  it  is  not  a  ooveDUl 
real,  in  the  sense  of  the  old  feudal  law,  confining  the  lemedj  Is 
voucher  or  warrantia  ekartm.  It  is  in  eflfect  a  covenant  for  qaiflt 
enjoyment.  (<?)  ^  The  ancient  remedj  is  inadequate  and  inexps- 
dient,  and  has  become  entirelj  obsolete.  (<!)  The  distindioa 
^  between  the  covenants  tiiat  are  in  gross  and  oovenants  that  mi 
with  the  land,  (and  which  are  covenants  real,  annexed  to  or  eoi* 
nected  with  the  estate,  and  beneficial  to  the  owner  of  i%  sal  to 

him  onlj,)  would  seem  to  rest  principaUj*  on  this  gromid, 
*478   *tiiat  to  make  a  covenant  run  with  the  lu^d,  there  must  bi 

a  subsisting  priviiy  of  estate  between  the  covenanting  ptf- 
ties,  (a)*    A  covenant  to  pay  rent,  or  to  produce  title^eeds, <r 

(e)  CddweU  V.  KiikpsHick,  6  Alft.  60. 

\d)  Ffenoof  C.  J.,  in  Qor«  v.  Busier,  8  Ifiii.  641^  6tf»  Mil  in  Manloii  w,  HM% 
8  McL  488.    Townsend  v.  Morris,  6  Cowen,  128;  and  Tilg^muoi  C.  J.,  in  BenteK 

Fromberger,  4  Dallas,  442.  A  covenant  to  execute  and  dcliirer  a  good  mnd  laffidoK 
deed  of  the  land  in  fee,  means  an  operatiTe  and  effectual  conreyance,  one  that  cuxki 
with  it  a  good  and  sufficient  title.  Clute  v,  Robinson,  2  Johns.  596.  Judaon  v.  Wa*. 
11  Ibid.  525.    Carpenter  v.  Bailey,  17  WendeU,  244.» 

(a)  Lord  Kenyon,  in  Webb  -i;.  Russell,  8  Term  Rep.  402.  Liord  EUenboroiigli,  ii 
Stevenson  r.  I^mbard,  2  East,  580.  Roach  v.  Wadham,  6  Ibid.  289.  Bajlej  J.,ii 
Paul  V.  Nurse,  8  Bam.  &  Cress.  486.    Hurd  v,  Curtis,  19  Pick.  459.^ 


^  A  covenant  in  a  sab-leose  to  indemnify  the  tenant  against  covenants  in  the 
lease,  does  not  ran  with  the  land,  so  as  to  make  the  assignee  of  the  sub-lessor  (the  t»rt' 
nantor  and  first  lessee)  liable.  Doughty  v.  Bowman,  11  Q.  B.  444.  Assignee  of  a  kaieii 
not  liable  for  breaches  by  persons  preceding  him  in  the  estate.  Tiilotson  v.  Bord,  4  Saatf 
(N.  T.)  616.  A  covenant  relating  to  things,  not  tn  esfe,  to  be  done  on  the  land,  does  not  hiii 
the  assignee,  unleM  named  in  the  covenant    Tallman  o.  Coffin,  4  Comst.  134. 

*  The  words  "good  and  sufficient  deed  **  refer  only  to  the  form  of  conveyance,  and  not  to 
the  interest  intended  to  be  conveyed.  Brown  r.  Covilland,  6  Cal.  566.  But  in  New  York, 
the  vendor  is  bound  to  convey  the  estate  free  from  incumbrances,  and  not  merely  to  ezerali 
a  conveyance  sufficient  in  form.    Burwell  v.  Jackson,  6  Selden,  635. 

1  Where  in  a  deed  it  is  recited  that  the  grant  is  subject  to  a  certain  mort  ji^;«e,  this  redtri 
will  qualify  a  subsequent  covenant  in  the  same  deed  for  quiet  enjoyment,  so  that  ericttA 
nnder  the  mortgage  will  not  constitute  a  breach.  Jackson  v.  Hoffinan,  9  Cowen,  S71.  CottA 
Eastabrook  v.  Smith,  6  Gray,  672. 

s  Covenants  by  a  U9$or  to  repair  run  with  the  land.  AUen  «.  Culver,  8  Denio,  286.  Um' 
tyn  9.  Williams,  88  Eng.  L  &  Eq.  462.    Myers  v.  Bums,  88  Barb.  (N.  Y.)  401. 

The  right  to  reimbursement  for  the  use  of  a  party-wall  is  personal,  and  doea  not  pas  iBi 
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for  renewal,  are  covenants  of  the  latter  character,  and  they  run 
with  the  land.  (6)  All  covenants  concerning  title  run  with  the 
land,  with  the  exception  of  those  that  are  broken  before  the  land 
passes,  (c)  ^ 

There  are  implied  as  well  as  express  covenants  concerning  land, 
and  the  former  run  ^itii  the  land.®  The  grant  of  a  water-course 
implies  a  covenant  by  the  grantor  not  to  disturb  the  grantee  in  the 
enjoyment  of  it.  Any  disturbance  in  the  enjojrment  of  property 
contrary  to  the  grant  of  the  party  creating  the  disturbance,  is  a 


(6)  Spencer's  ca»e,  5  Co.  16  a»  Vyvyan  v.  Arthur,  1  Bam.  &  Cress.  416.  Vernon 
V.  Smith,  6  B.  &  Aid.  1.  Rowe  v.  Haylej,  12  East,  469.*  Covenant  for  rent  will  not 
lie  against  the  assignee  of  the  lessee,  if  he  assigns  his  interest  in  the  premises  before  the 
rent  becomes  due.  Paul  v.  Nurse,  8  Bam.  &  Cress.  486.  The  assignee  is  liable  onljr 
ibr  covenants  broken  while  be  continues  assignee.  He  is  liable  only  on  the  privity  of 
estate ;  and  he  may  discharge  himself  of  liability  for  subsequent  breaches  by  assign- 
ing to  another.  Lekeuz  v.  Nash,  Str.  1221.  Yalliant  v.  Dodemede,  2  Atk.  546. 
Churchwardens  v.  Smith,  8  Burr.  1271.  Taylor  v.  Shum,  1  Bos.  &  Pull.  21.  Arm- 
strong V.  Wheeler,  9  Cowen,  88.^  But  he  is  liable  for  a  breach  incurred  in  his  own 
time,  though  the  action  be  not  commenced  until  after  he  has  assigned  the  premises. 
Harley  v.  King,  2  Cromp.  Mees.  &  R.  18.  The  New  York  Revised  Statutes,  vol.  i.  747, 
sec.  24,  would  seem  impliedly  to  have  destroyed  all  remedy  by  action  by  assignees  of 
lessees  against  assignees  of  lessors  upon  oovewuits  against  incumbrances,  or  relating 
to  the  title  or  possession  of  the  premises  demised.  There  must  have  been  some 
mistake  in  the  arrangement  or  language  of  the  section,  for  the  provision  in  the  statute 
of  82  Hen.  YIII.  c.  34,  was  adopted  in  all  the  prior  revisions  of  the  statute  law  of 
New  York,  and  it  never  could  have  been  the  intention  to  abolish  it. 

(c)  An  able  writer  in  the  .London  Law  Magazine,  No.  22,  art.  4  (vol.  x.  p.  842), 
discusses  the  cliaracter  of  the  covenant  for  the  production  of  title  deeds,  and  con- 
cludes tliat  the  benefit  of  this  covenant  wUl  run  with  the  land  of  the  covenantee,  so 
long  as  a  privity  of  estate  subsists  between  the  owners  of  the  several  estates  to  which 
the  deeds  relate,  but  no  longer. 

grantee  of  the  lot  Todd  v.  Stokes,  10  Barr,  156.  Id.  210.  Bat  where  A.  covenanted  to  pay 
to  B.,  '^  his  executors,  administrators,  or  assigns,"  one  half  the  value  of  a  party  wall  which  B. 
was  about  to  build,  the  value  to  be  appraised  at  the  time  of  use,  and  agreed  "  that  these 
covenants  shall  bind  the  lands  covered  or  to  be  covered  by  said  party  and  division  wall,  and 
the  successive  owners  thereof  for  the  time  being,  respectively,"  the  said  covenant  enures  to 
the  benefit  of  the  grantee  of  the  land  of  the  covenantee,  and  not  to  the  benefit  of  the  executor 
of  the  covenantee.    Weyman  v.  Ringold,  1  Bradf.  (N.  Y.)  40. 

s  Van  Rensselaer  «.  Bonesteel,  24  Barb.  (N.  Y.)  865. 

*  Engels  r.  McKinley,  5  Cal.  158. 

fi  Til  us  a  covenant  for  further  assarance  runs  with  the  land.  Colby  «.  Osgood,  29  Barb. 
(N.  Y.),  339.  By  covenant  in  a  deed  "that  the  grantor  will  never  make  any  claim  to  the 
land,  and  that  he  will  warrant  and  defend  the  same  free  from  all  incumbrances  by  him  nuuie  " 
he  is  not  estopped  to  claim  the  land  under  a  title  subsequently  acquired  by  him.  Partridge  v. 
Patten,  33  Maine,  383 ;  and  see,  on  this  point.  Miller  v.  Ewing,  6  Gush.  84. 

^  In  a  deed,  U  seemt^  that  any  words  showing  the  intent  of  the  parties  to  do  or  not  to  do  a 
certain  thing,  will  make  an  express  covenant.  Lovering  v,  Lovering,  18  N.  Hamp.  518.  The 
covenant  of  seisin  will  not  be  implied.    Fowler  v.  Smith,  2  CaL  89. 
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tosMdi  vi  oorramikt.  (d)  In  Fonn^Ivuia,  Delaware,  JUiatm,  b- 
.dkiia,lCnooxi,HiaBiflBp|H,^aiid  AlsbamAtitis  declared  bj-ataWi^ 
^aiiboirox^graHt^hargamtmdaeUyia  OMire^Bnoee  in  fee,da^ 
UDleiB  Mpedally  restraioed,  amount  to  a  oormant  that  the  gmiv 
yiaM  aeUed  of  an  estate  in.  fee,  freed  from  incuinlHviiQes  dosa  ar 
laS^ved  by  him,  and  for  quiet  eoy>jiaaA  aa  against  his  acta.  B«l| 
in.  QralM  y.  Ilwait,  (e)  it  was  adjudged,  tliat  those  ww^  m  Al 
PenosylTania  statute  of  1715,  (and  the  dddnon  will  eqoallj  qflf 
.to  the  aame  statutory  languim;e  in  the  oflrac  statea^  did  not  amgol 
to  agenenl  vsrranty,  but  merelj'  to  a  eoTmant  tbmt  the  graatv 
liad  not  done  any  act,  nor  created  any  tooumbnooe,  irhraefar  Oa 

estate  mi^t  be  defeated.  Upon  this  conatraotitHi,  ibe  vonli 
*474   <tf  the  statute*  are  diTeBtad^aU  dangoroofltaQdau^ ;  nl 

they  amoont  to  no  more  than  did  the  {WOTiaion  in  die  Bag- 
liah  statute  of  6  Anne,  o.  85,  see.  80,  upon  the  aune  wofda.  k 
m»f  not  be  Tory  inconvenient  that  those  granting  wotda  Audi 
imply  a  ooTenau^agiunst  the  secret  acts  of  the  grantor;  bvtfagyaii 
fliat  point  there  is  great  danger  of  imponti<Hi  apon  flie  ignonat 
and  the  unwary,  if  any  ooTenant  be  in^ilied,  Uiat  it  in  not  it^ 
kted  in  dear  and  precise  terms,  (a)  In  New  Tork,  it  waa  deoda^ 
In  JVtut  T.  Bt^mond,  (ft)  and  proved  fay  an  examination  of  fla 
authorities,  that  the  words,  "  grant,  bargain,  sell,  alien  and  coo- 
finn,"  did  not  imply  a  coveiiant  of  title  in  a  conTcyance  in  fee; 
though  the  word  "grant"  or  tlie  word  " demise "  would  implvi 
covenant  of  title  in  a  lease  for  years.  The  word  "  give,"  it  w» 
also  shown,  in  that  cose,  would  amount  to  an  implied  wamuitj 
during  the  life  of  the  feoffor,  (c)     But  this  doctrine,  tliough  deemed 

id)  Riusel  V.  Gulwel,  Cro.  E.  657.  Btyltj  J.,  in  SeddoQ  p.  Senate,  IS  Em 
78,79. 

(e)  2  Binner,  95.    Lathun  v.  Morgan,  1  Smedei  6.  Muih.  (Mjm.)  Ch.  611,  S.  P. 

(a)  Where  a  deed  conbuns  mi  eipreas  corenuit,  si  of  wttmuity,  that  conninM 
the  extent  of  the  liability  of  the  grantor,  and  doe«  away  the  implied  covenm 
Vanderkarr  v.  Vanderkarr,  II  Johna.  V22.  Weem*  r.  UcCattghan,  7  Smedc*  k 
Hanh.  422. 

(b)  2  Catnes,  ISS. 

(c)  The  caie  of  Orannia  v.  Clark,  8  Cowen,  86,  la  to  the  lame  effect  reUtivc  to  th« 
words  front  and  danite;  and  in  an  action  on  thooe  covenant!,  it  is  not  xiv*xturj* 
»Ter  an  eviction.  Covenant  will  lie  on  the  worf  grtaa  in  the  aaaignmeni  of  a  k*» 
Baber  v.  Harria,  1  Ferry  &  Uav.  S60.    So  the  word  demise,  in  a  lease,  impliei  a  «m' 


I  Bub  «.  Cooper,  W  SUM.  G». 
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sound,  and  applicable  in  those  states  which  continue  to  be  governed 
on  tliis  point  by  the  common  law,  has  ceased  to  have  any  operation 
in  New  York,  under  the  provision  in  tlie  Revised  Statutes.  In 
North  Carolina  and  Alabama,  the  words  "give,  grant,  bargain, 
sell,"  &c.,  do  not  imply  any  warranty  of  title ;  (d)  and  tliis  is  the 
conclusion  which  sound  policy  would  dictate.  To  imply  covenants 
of  warranty  from  the  granting  words  in  a  deed,  is  making  those 
words  operate  very  often  as  a  trap  to  the  unwary. 

The  measure  of  damages,  in  actions  on  these  persona^  covenants, 
is  regulated,  in  some  degree,  by  the  rule  on  the  ancient  warranty. 
At  common  law,  upon  voucher,  or  upon  the  writ  of  warrantia  char- 
tce^  the  demandant  recovered  of  the  warrantor  or  heir,  other  lands, 
of  equal  value  with  the  lands  from  which  the  feoffee  was 
evicted.  The  value  *  was  computed  as  it  existed  when  the  *  475 
warranty  was  made ;  so  that,  though  the  land  had  after- 
wards become  of  increased  value,  by  the  discovery  of  a  mine,  or 
by  buildings,  or  otherwise,  yet  the  warrantor  was  not  to  render 
in  value,  according  to  the  then  state  of  things,  but  as  the  land  was 
when  he  made  the  warranty,  (a)  And  when  personal  covenants 
were  introduced  as  a  substitute  for  the  remedy  on  the  voucher  and 
warranty,  the  established  measure  of  compensation  was  not  varied 
or  affected.  The  buyer,  on  the  covenant  of  seisin,  recovers  back 
the  consideration-money  and  interest,  and  no  more.  The  interest  is 
to  countervail  the  claim  for  mesne  profits,  to  which  the  grantee  is 
liable,  and  is,  and  ought  to  be,  commensurate  in  pomt  of  time  witli 
the  legal  claim  to  mesne  profits.  The  grantor  has  no  concern 
with  the  subsequent  rise  or  fall  of  the  land  by  accidental  circiun- 


nant  for  title  aiid  for  quiet  enjoyment.  Line  v.  Stephenson,  5  Bing.  183.  Ci-ouch  v, 
Fowle,  9  N.  Hamp.  222.^  The  word  demise  in  a  lease  for  years,  imports  a  covenant 
for  quiet  enjoyment  by  the  lessee  during  the  continuance  of  the  estate  created  by  the 
lease,  but  no  longer.    Adams  v.  Gibney,  6  Bing.  656. 

{d)  Rickets  v.  Dickins,  1  Murph.  S43.  Powell  v.  Lyles,  Ibid.  848.  Hoebndc  r. 
Duprey,  2  Ala,  635.2 

(a)  Bracton,  de  Warrantia,  lib.  5,  c.  13,  sec.  3.  Bro.  tit  Voucher,  pi.  69.  Ibid, 
tit.  Recouer  in  Value,  pi.  59.  Year  Book,  30  Edw.  III.  14  b.  Ibid.  19  Hen.  VI. 
4G  a,  61  a.    Ballet  v.  Ballet,  Godb.  151. 


1  Vemam  v.  Smith,  16  N.  Y.  (1  Smith)  827. 

3  Huntley  r.  Waddcll,  12  Ircd.  82.    Dow  v,  Lewis,  4  Gray,  468.    Raymond  v.  Baymood, 
10  Cush.  134.    Shontz  v.  Brown,  27  Tenn.  St  123. 
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stances,  or  with  the  beneficial  improvements  made  by  the  purdiaser, 
who  camiot  recover  any  damages,  either  for  the  improvements  or 
the  increased  value.  This  appears  to  be  the  general  rule  in  this 
country.  (6)  But,  on  the  covenant  of  warranty,  the  measure  of 
damages,  in  Massachusetts,  Maine,  Vermont,  and  Connecticut,  is 
the  value  of  the  land  at  the  time  of  eviction,  witliout  regard  to  the 
consideration  in  the  deed.  (<;)  This  may  greatly  exceed  the  value 
and  the  price  of  the  land  at  the  time  of  the  sale  ;  but  the  rule  was 

adapted  in  the  first  settlement  of  the  country,  when  the  value 
•  476    of  the  land  consisted  chiefly  in  the  improvements  *  made  by 

the  occupants ;  and  if  the  warranty  would  not  have  secured 


(b)  Staats  v.  Ten  Eyck,  8  Caines,  111.  Pitcher  v.  Liringston,  4  Johns.  1.  BenoeC 
V.  Jenkins,  18  Ibid.  60.  Manton  v.  Hobbs,  2  Mass.  488.  CasweU  v.  WeDdell,  4  Ibid. 
108.  Smith  v.  Strong,  14  Pick.  128.  Sterling  v.  Peet,  14  Conn.  245.  Bender  r. 
Fromberger,  4  DaUas,  441.  Wilson  v.  Forbes,  2  DeT.  (N.  C.)  80.  Seamore  r.  Hariai, 
S  Dana  (Ken.),  416.  Tapley  v.  Labeaume,  1  Missoo.  652.  Martin  v.  Long,  8  Ibid. 
89L  Earle  v,  Middleton,  1  Cheves  (S.  C),  127.  Buckmaater  v.  Grundj,  1  Scub. 
812, 318.    Goldthwaite  J.,  in  4  Ala.  81.i 

(c)  Gk>re  V.  Brazier,  8  Mass.  628.  Parker  J.,  in  CasweU  v.  Wendell,  4  Ibid.  106. 
Bigelow  V,  Jones,  Ibid.  612.  Sweet  v.  Patrick,  8  Fairfield,  1.  Sterling  r.  Feet, 
14  Conn.  246.  Strong  v.  Shnmway,  D.  Chipman,  110.  Park  v.  Bates,  12  VennoBi; 
88L^  But  in  Sumner  v.  Williams,  8  Mass.  1G8,  221,  it  was  afterwards  held,  that  oo 
the  covenants  with  respect  to  title  as  to  warranty,  &c.,  that  the  true  nieiisurt-  «/ 
damages  waa  tlui  consideration-money  and  interest.'  This  was  fomiorly  the  ruJe  al>> 
in  South  Carolina.  Liber  v.  Parsons,  1  Hay,  19.  Guerard  v.  Riven*,  Ibid,  •-"-l 
Witberspoon  v.  Anderson,  3  Dosaiis.  Eq.  245.  But  tlie  rule  is  now  nettled  in  S.  u'j 
Carolina,  according?  to  the  English  common-law  doctrine.  Henninjj  v.  Within. 
2  Treadw.  (S.  C.)  Const.  684.  Ware  v.  Weathnall,  2  M'Cord,  418.  Btmd  r.  Quatilt- 
baum,  1  Ibitl.  584,  and  statute  of  1824.  In  Louisiana,  the  vendee,  on  evic-ti«>n.  i* 
allowed  to  show  the  increased  value  of  the  land  at  the  time  of  eviction  ab<ive  tin? 
original  price,  and  that  value,  under  certain  qualifications,  may  form  part  of  the  «l;in:- 
ages.  Bissell  v.  Erwin,  13  Louis.  143.*  Such  increase  only  is  allowed  as  the  ivartitr* 
could  have  had  in  contemplation  at  the  time  of  the  sale,  and  not  the  enomiou:*  increis? 
produced  from  unforeseen  or  transient  causes.  In  Ohio,  the  rule  of  daniap^  ir 
breach  of  covenants  of  seisin  and  quiet  enjoyment,  and  of  warranty  of  title,  ii^  thtf 
consideration-money  and  interest,  with  some  exceptions ;  and  if  he  Ims  enj«»yi>.i  lU 
rents  and  pmfits,  it  stops  the  claim  for  interest,  so  fjir  as  he  is  accountable  over  i-t 
tliose  rents  and  profits.     Clarke  v.  Parr,  14  Ohio,  118.* 


1  Davif^  r.  Smith,  5  Geo.  274.  Bingham  v.  Weiderwax,  1  Comst,  609.  Calhctrt  f. 
Bowman,  5  Barr,  317.  Blake  v.  Bunihara,  8  Wms.  (29  Vt-)  437.  Nutting  r.  llerl«it,»» 
J^.  Ilamp.  120.  .  Foster  v.  Thompson,  41  N.  Hamp.  373. 

^  Also  in  Mi.<*.sissippi.     Phipps  r.  Tarpley,  31  Miss.  (2  Geo.)  433. 

*  See  Bym<*s  r.  Rich,  6  Gray,  618. 

4  Weber  r.  Coussy,  12  Louis.  634. 

«  Lloyd  r.  Quiraby,  6  Ohio  (N.  S.),  262. 
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to  them  the  value  of  those  improvements,  it  would  not  have  been 
of  much  benefit  to  them.  In  other  states,  the  measure  of  dama- 
ges, on  a  total  failure  of  title,  even  on  the  covenant  of  warranty,  is 
the  value  of  the  land  at  the  execution  of  the  deed ;  and  the  evi- 
dence of  that  value  is  the  consideration-money,  with  interest  and 
costs,  (a)  If  the  subsisting  incumbrances  absorb  tlie  value  of  the 
land,  and  the  quiet  enjoyment  be  disturbed  by  eviction  by  para- 
mount title,  the  measure  of  damages  is  the  same  as  under  the 
covenants  of  seisin  and  of  warranty.  Tlie  uniform  rule  is,  to 
allow  the  consideration-money  with  interest  and  costs,  and  no  more. 
If  the  incumbrance  has  not  been  extinguished  by  the  purchaser, 
and  there  has  been  no  eviction  under  it,  he  will  recover  only 
nominal  damages,  inasmuch  as  it  is  uncertain  whether  he  would 
ever  be  disturbed.  (6)  *  If,  however,  the  grantor  had  notice  to 
remove  the  incumbrance,  and  refused,  equity  would  undoubtedly 


(a)  See  the  cases  cited  in  note  a,  supra;  and  see,  also,  Talbot  v,  Bedford,  Cooke 
(Teim.),  447;  Lowther  v.  The  Commonwealth,  1  Hen.  &  Munf.  202;  Crenshaw  v. 
Smith,  6  Munf.  415 ;  Stout  v.  Jackson,  2  Rand.  182 ;  Stewart  v,  Drake,  4  llalst.  189  ; 
Beunet  v.  Jenkins,  18  Johns.  60 ;  Phillips  v.  Smith,  1  North  Carolina  Law  Repository, 
475;  Cox  v.  Strode,  2  Bibb,  278;  Booker  v.  Bell,  8  Ibid.  175.  The  rule  in  Vu-ginift 
has  been  fluctuating.  In  Mills  o.  Bell,  8  Call.  826,  it  was  the  value  at  the  time  of 
eviction.  In  Nelson  v.  Matthews,  2  Hen.  &  Munf.  164,  it  was  the  value  at  the  time 
of  the  contract ;  and  the  discussions  and  decisions  in  Stout  v.  Jackson,  have  settled 
the  rule  in  that  state,  that  th^  proper  measure  of  damages  is  tlie  value  of  the  land 
at  the  time  of  the  warranty  ;  and  the  purchaser  does  not  recover  of  tlie  vendor  the 
value  of  his  improvements.  See  also  to  the  S.  P.  in  Virginia,  Threlkeld  v.  Fitzhugh, 
2  Leigh,  451.  The  party  evicted  recovers  on  his  warranty  the  purchaae-money, 
with  interest  from  the  eviction,  and  the  costs  and  damages  thereon.  See,  also,  in 
support  of  the  general  rule,  Blackwell  v.  The  Justices  of  Lawrence  County,  1  Blackf. 
(Ind.)  266,  note;  Sheets  v.  Andrews,  2  Ibid.  274;  Adm'rt  of  Backus  v.  McCoy, 
8  Ohio,  221.  The  just  measure  of  damages  for  breach  of  covenant  to  convey  land,  ia 
the  value  of  the  land  at  the  time  the  conveyance  was  to  be  made.  McKee  v.  Brandon, 
2  Scam.  889. 

(6)  Prescott  v.  Trueman,  4  Mass.  627.    Delavcrgne  r.  Norris,  7  Johns.  868.^ 


1  PUlsbury  v.  Mitchell,  6  Wis.  17.     Hill  v.  Batler,  6  Ohio  (N.  S.),  207.    Oveifairar  «. 
McCoUister,  10  Ind.  41. 

3  In  an  action  upon  the  defendant's  covenant  of  fireedoift  from  incumbrances  contained  in 
a  deed,  the  breach  being  an  outstanding  mortgage  under  which  the  mortgagee  has  since  taken 
possession,  the  plaintiff  having  neither  purchased  nor  discharged  the  mortgage,  can  recover 
only  nominal  damages.  Stowell  v.  Bennett,  84  Maine,  422.  If  the  grantor  removes  tbe^ 
incumbrance,  the  measure  of  damages  will  be  the  sum  paid  for  such  removal,  together  with 
compensation  for  his  trouble  and  expense.  Wilson  v.  Wilson,  6  Foster,  229.  Hill  v.  Samuel, 
81  Miss.  2  (Geo.),  807. 
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compel  liim  to  raise  it,  and  decree  a  goucral  performance  of  a  ixm- 
natit  of  iudemiiity,  thougli  it  sounds  only  in  dauiagcs.  (^c) 
•477  The  ultimate  extent  of  the  vendor's  rosponsibility,  *  under 
all  or  any  of  tho  usual  covenants  iu  liia  deed,  is  the  purchu^ 
moucy,  with  intero^t;  and  Uiis  I  presume  to  be  the  prevalent  ruW 
tlirougliout  llio  ITnitod  States,  (a) ' 

If  tliB  eviction  bo  only  of  a  part  of  tlic  land  pnrcliased,  the 
dumagos  to  be  recovered  under  the  covenant  of  Bcisin  are  ■ 
mtable  part  of  the  original  price ;  and  thoy  are  to  bear  the  suat 
ratio  to  the  whole  consideration  that  the  value  of  tho  land,  tu  wltidi 
the  title  has  failed,  bears  to  the  value  of  tlie  whole  tract.  Tlie 
contract  is  not  rescinded,  so  as  to  entillo  the  vendee  to  rccortj 
back  the  whole  consideration-monoy,  hut  only  to  the  amount  of  tl» 
relative  value  of  the  part  lost,  (ft)  The  French  code  ailopls  tbft 
same  rule  of  compensation  on  eviction  of  part  only  of  tlie  subjcel» 
but  it  allows  tlie  whole  sale  to  be  vacated,  if  the  eviction  be  of  snd(l 
consequence  relatively  to  tho  whole  purchase,  that  the  purtlioK 
would  not  liave  boon  made  without  tlie  part  lost.      This  has  dtf 


r(c}  Funk  ['.  Voneidn,  11  Serg.  St  Itawlr,  103.  whcr«  tlie  oulhoritif*  rtc  d^1m«iI 
Will  enforced  in  the  leHrned  otilnlnn  of  Kir.  Juslii.'e  Ditncnn  ;  anil  wlion.'  he  ^bo-xt  il« 
ancient  rule,  under  the  writ  of  nviraiilia  r.harta  qui  limrt  lini-liinii. 

{a)  Pitcher  v.  LiTingRton,  4  Johni.  1.  Cuwell  v.  Wendell,  4  Mass.  108.  BidM 
V-  Page,  2  Ibid.  465.  Sumner  v.  WiUiama,  8  Mass.  162,  221.  Nicbels  c.  Walter, 
8  Maaa.  21S.  Logan  v.  Moulder,  1  Ark.  S2S.  If  the  vendor  has  title,  and  nt'attt  M 
CQDJej  according  to  coutract,  or  dianblea  himself  troni  conveying  hy  selling  la  i 
ftranger,  the  rule  of  damages  is  the  value  of  the  land  when  the  coiivejanix  uDgbt  id 
have  been  mtido.  Dustin  v.  Newcomer,  S  Ohio,  4<J.  Hopkins  v.  Lee,  G  Whi^ioD,  \«J. 
Uopkina  v,  Yowell,  5  Verger,  305.  Upon  a  covenant  against  inoumbranocB,  (he  rvit 
of  damages  is  the  amount  paid  to  eitinguiah  the  incumbrance,  providinl  tlie  same  dot 
not  exceed  the  consideration-monej  and  interest.  Fooie  r.  Jlumel,  10  Ohio,  Sir. 
Where  tlie  conduct  of  the  vendor  is  fraudulcot,  the  vendee  is  not  limited  to  die  nit 
of  damages,  viz. ;  the  purchase-money  witli  interest,  but  his  claim  will  be  permitifJ 
to  reach  the  value  of  the  land  at  tlie  time  of  the  breach,  with  interest.  Wilaua  r. 
Spencer,  11  Leigh,  281. 

(6)  Morris  v.  Phelps,  5  Johns.  49.  Guthrie  p.  Pugsleya,  12  Ibid.  126.  Dinunict 
r.  Lockwood,  10  Wendell,  142.  See,  also,  Beaucbamp  i:  Damory,  Year  Boot 
29EdiT.  IIL  4,  and  13  Edw,  IV.  8;  Gray  i-.  Briscoe,  Noys,  142;  Dig.  21,  2,  13;  IW. 
G4,  §  8;  Pothier,  Trnitc  du  Cont.  de  Ventc,  Noa.  99,  139,  142,  aU  which  cases  ai« 
cited  in  Morris  r.  Phclpa. 
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appearance  of  refined  justice;  but  tlie  prosecution  of  such  an 
inquiry  must,  in  many  cases,  be  very  diflScult  and  delusive ;  and 
this  part  of  the  provision,  allowing  the  contract  to  be  rescinded, 
has  been  dropped  in  Louisiana,  (c)  The  measure  of  compensation 
for  a  deficiency  in  the  quantity  of  land,  in  the  case  of  a  sale  by  the 
acre,  unattended  by  special  circumstances,  has  been  assumed, 
in  some  cases,  to  be  the  average,  and  not  the  relative  value,  (d) 
But  in  Jbses  of  eviction  of  a  specific  part,  justice  evi- 
dently requires  that  the  relative,  instead  of  *  the  average  *  478 
value,  be  taken  as  the  rule  of  computation  ;  for  though  tlie 
part  lost  may  not  be  one  tenth  part  of  tlie  quantity  of  land  pur- 
chased, it  may  be  nine  tenths  of  the  value  of  the  whole  ;  or  it  may 
be  one  half  part  of  the  land  sold,  and  yet  it  may  be  the  rocky  or 
the  barren  part  of  the  farm,  and  not  one  hundredth  pai't  of  the 
value  of  the  remaining  moiety.^ 

The  French  law,  prior  to  the  revolution,  gave  to  the  buyer  a 
compensation  for  improvements,  and  the  increased  value  of  tho 
land,  in  addition  to  the  restitution  of  the  price,  with  interest  and 
costs.  It  was  founded  on  the  Roman  law ;  but  the  provision  was 
destitute  of  fixedness  and  precision,  (a)  The  code  Napoleon  (J) 
has  rescued  the  rule  from  the  guidance  of  loose  and  arbitrary 
discretion,  and  reduced  it  to  certauity.  It  allows  the  purchaser, 
on  eviction,  to  recover  the  price,  and  the  mesne  profits  which  he 
is  obliged  to  pay  to  the  owner,  and  his  costs  and  expenses,  and 
the  increased  value  of  the  lands  independent  of  the  acts  of  the 
purchaser,  and  also  the  beneficial  improvements  which  he  may 


(c)  Code  Napoleon,  art.  1C36, 1637.    Civil  Code  of  Louisiana,  No.  2490. 

(d)  2  Hen.  &  Munf.  178.    4  Monf.  832.^ 

(a)  Pothier,  Traill  du  Cont  de  Yente,  Nos.  182-141.  Inst.  Droit  Francois,  par 
Argon,  torn.  ii.  liv.  8,  c.  28.  It  was  declared,  in  Edwards  v.  Martin's  Heirs,  19  Louis. 
284,  on  a  learned  discussion  of  the  Roman  law,  that  by  that  law  the  purchaser,  in  a 
case  of  warranty,  must  be  indenmified  to  the  extent  of  the  interest  he  had  in  not 
being  evicted,  but  the  damages  were  not  to  exceed  the  value  of  the  subject-matter  of 
the  contract,  or  the  highest  damages  within  the  contemplation  of  the  parties  at  the 
time  of  the  contract. 

(6)  Art.  1630-1641. 


1  The  rule  is  laid  down  in  accordance  with  the  doctrine  of  the  text  in  Griffin  v.  Reynolds, 
17  How.  U.  S.  609. 

3  Stow  V.  Bozeman,  29  Ala.  897. 

VOL.  IV.  48 
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have  made.  The  rule  in  the  French  law  does  not  operate  with 
equality  and  justice.  The  vendor  is  bound  to  pay  for  tlie  increased 
value  of  the  land  ;  and  yet  if  it  happens  to  be  dimiuished  in  value 
at  the  time  of  eviction,  the  vendor  is  not  less  bound  to  refund  the 
purchase-money.  The  Civil  Code  of  Louisiana  (<?)  has  closely 
copied  the  general  provisions  of  the  French  code  on  the  subjeci; 
but  it  has  omitted  this  inequality  of  regulation ;  and  it  likewise 
confines  the  recovery  to  the  price,  mesne  profits,  costs  sfid  special 
damages,  (if  any,)  and  beneficial  improvements.  Both  the  French 
and  Louisianian  codes  make  the  seller  pay  even  for  the  embellish- 
ments of  luxury  expended  on  the  premises,  if  he  sold  in  bad  £uth, 

knowing  his  title  to  be  imsound. 
•  479  *  The  rule  of  the  common  law,  and  the  one  most  prev- 
alent in  this  country,  appears  to  be  moderate,  ju^t,  and 
safe.  The  French  rule  in  the  code  is  manifestly  unjust.  1  can- 
not invent  a  case,  said  Lord  Kames,  (a)  where  the  maxim  cujus 
cammodum  ejus  debet  esse  incammodum  is  more  directly  appli- 
cable. If  the  price  at  the  time  of  the  eviction  be  the  standard  for 
the  buyer,  it  ought  to  be  equally  so  for  the  seller.  The  hardsliip 
of  the  doctrine,  that  the  seller  must  respond,  in  every  case,  for  the 
value  of  the  land  at  the  time  of  eviction,  and  for  useful  improve- 
ments, consists  in  this,  that  no  man  could  ever  know  the  extout 
of  his  oblif^ation.  He  could  not  venture  to  sell  to  a  wealtliv  or 
enterprising  purchaser,  or  in  the  vichiity  of  a  growing  town,  with- 
out the  chance  of  absolute  ruin.  (.6)  The  want  of  title,  iu  ca.-cs 
of  good  faith,  is  a  matter  of  mutual  error ;  for  the  buyer  iuvt'?ti- 
gates  the  title  when  he  buys ;  and  the  English  rule  woiiM 
appear  to  be  the  most  practicable,  certain,  and  benign  ui  it^  api^Ii- 
cation. 

The  manner  of  assigning  breaches  on  these  various  covenants 
depends  upon  the  character  of  the  covenant.  In  the  covenant  oi 
seisin,  and  in  the  covenant  that  the  covenantor  has  good  ri^^ht  to 
convey,  it  is  sufficient  to  allege  the  breach  by  negativing  the  words 
of  the  covenant,  (c)     But  the  covenants  for  quiet  enjoyment  and 


(c)  Art.  248-2-2490. 

(a)  Principles  of  Equity,  vol.  i.  280. 
•  (6)  Principles  of  Equity,  vol.  i.  2»8-302. 

{c)  It  luiH  been  held  in  some  of  the  sUites,  that  the  covenant  of  seisin  was  satisned 
if  the  grantor  was  seised  in  /net  claiming  a  fee.  Marston  r.  Hobbs,  2  Mass.  4>i. 
Twambly  v.  Henley,  4  Ibid.  441.      Prescott  v.   Trueman,  Ibid.  627.      Willani  t. 
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of  general  warranty  require  the  assignment  of  a  breach  by  a 
specific  ouster  or  eviction  by  a  paramount  legal  title,  ((f)  So,  in. 
tlie  case  of  tlie  coyenant  against  incumbrances,  the  incumbranco. 
must  be  specifically  stated.^  These  are  some  of  the  general  and 
universally  acknowledged  rules  that  apply  to  the  subject ;  and  it  has 
been  held  not  to  be  necessary  to  allege  an  ouster  or  eviction,  ou 
a  breach  of  a  covenant  against  incumbrances,  but  only  that  it  is  a 
valid  anci*  subsisting  incumbrance.  A  paramount  title  in  a  third 
person,  or  a  public  highway  over  the  land,  are  held  to  be  incum- 
brances within  the  meaning  of  the  covenant ;  (e)  though 
the  existence  *  of  such  a  public  highway  would  not  be  a  *  480. 
breach  of  the  covenant  of  seisin,  (a) 

(5)   Of  the  several  species  of  conveyances. 

Sir  William  Blackstone  (6)  divides  conveyances  into  two  kinds^ 
viz. :  conveyances  at  common  law,  and  conveyances  which  receive 
their  force  and  efficacy  from  the  statute  of  uses.  The  first  class 
is  again  subdivided  into  original  or  primary,  and  derivative- or 
secondary  conveyances. 


Twitchell,  1  N.  Hamp.  177.  But  other  decisioiiB  hold  that  there  must  be  a  legal  seisin 
in  fee  to  answer  the  covenant.  Lockwood  v.  SturdeTant,  6  Conn.  886.  Richardson  v. 
Dorr,  5  Vermont,  1 ;  and  these  latter  decisions  contain,  it  is  apprehended,  the  true 
rule  of  the  common  law. 

(d)  Kortz  17.  Carpenter,  6  Johns.  120.  Norman  r.  Wells,  17  Wendell,  160.  Mitchell 
V.  Warner,  6  Conn.  497,  522.  Beddoe  v.  Wadsworth,  21  Wendell,  120.  But  a  judg- 
ment of  eviction,  or  a  decree  divesting  the  grantee  of  his  right,  is  sufficient  to  sustain 
the  action  upon  the  warranty,  without  showing  an  actual  removal  from  the  land. 
Hansan  v.  Buckner,  4  Dana  (Ken.)  254.^ 

(«)  Prescott  V.  Trueman,  4  Mass.  627.  Kellogg  v.  Ingersoll,  2  Ibid.  97.  Prichard 
V.  Atkinson,  8  N.  Hamp.  885. 

(a)  Whitbeck  v.  Cook,  16  Johns.  488.  In  a  note  to  10  Ohio,  pp.  817-886,  the 
editor,  Mr.  Wilcox,  has  given  a  condensed  and  accurate  view  of  the  ancient  law  of 
warranty,  and  of  the  modem  covenants  as  a  substitute.  Mr.  Sedgwick,  in  his  very 
learned  Treatise  on  the  Measure  of  Damages,  has  laboriously  and  Ailly  collected  the 
decisions  in  the  several  states  on  the  local  rule  of  damages  in  actions  for  breach  of 
red  covenants  (ch.  6,  pp.  150-204 ),  and  to  that  treatise  I  must  refer,  for  it  would  be 
quite  foreign  from  this  work  to  notice,  analyze,  and  criticise  the  numerous  diverse 
decisions  on  the  subject  I  have  noticed  many  of  them  as  minutely  as  the  plan  of  theso 
Commentaries  would  permit. 

(6)  Comm.  vol.  ii.  809. 

I  Fowler  v.  Poling,  6  Barb.  (N.  Y.)  166. 

3  The  assignee  of  the  grantee  cannot  maintain  an  action  on  the  covenants  against  incom- 
bninces  in  a  deed  of  land.    Whitney  v.  Dinsmore,  6  Gush.  124. 
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As  some  of  tliose  conveyances  have  grown  obsolete,  and  a?  t 
priiicijilt!s  which  constitute  and  govern   all   of    tlieiii    hiivii   U-ta. 
iHimdj  diBcoBwd,  it  vill  not  be  xoqniate  todo-joaara  tiiaii  td>. 
Axmaarj  viev-of  those  vliich  are  tba  nwrtin  ^acrtioe^  aad  of  Ak 
iaddwrtal  Ipaming  ooonected  with  the  ntfa^^e). 

Eeoffineat  vu  the  mode  .of  oonv^vuie  in  Ae  « 
etthe  commoa  Ut.  Itrignified,  i»^aaU7>-the;grsatof  ft&ad  «^ 
fee;  bat  it  came,  in  lime,  to  ngoify.  the  giant  <^  a  free  inhnritiiMi 
JB  fte,  cespect  being  had  to  the  peqietoitr  of  th«.  estate  gnate^ 
n&er  thaa  to  the  fetidal  tenure.  Nothing  can .  ba  more  ogadM' 
and  more  perfect  in  its  parts,  than  the  andent  duurter  of  fooffineat. 
It  reeembles  the  short  aud  [daia  forma  notr  conuiuNify  wed  ia  fla 
Kev  En^^d  states.  The  feoffineut  was  UfcevMe  aooonqMeW 
with  actual  delivery  of  posseesioii  of  the  \aiad,  tanned  Utc^' 
of  amain.  The  notorie^  and .  BolflBuut7  of  the  ^liTecy  wen  wA 
niBfUei  to  the  simpUcit?  of  unlettered  ages,  by  laafcipg  loiown  lla 
obange  of  owners,  and  preventing  all  obsoiuity  and  'f^'y^tn  eofr; 
oaniing  the  title.  The  actual  livery  was  p^onned  hgr  entrf  of  As 
teoSor  upon  the  land,  with  the  diarter  oS  feoffineut,  and  delivariBg 
a  clod,  turf,  or  twig,  or  the  latch  of  the  door,  in  the  name 
'  481  of  seisin  of  all  the  lands  contained  in  tbe  deed.  The  *  cere- 
mony was  performed  in  the  presence  of  the  peers  or  free- 
holders of  the  neighborhood,  who  were  the  vassals  of  the  feudal 
lord,  and  who  might  afterwards  be  called  on  to  attest  the  certaiutj 
of  the  livery  of  seisin,  (a) 

The  charter  itself  was  not  requisite.  Tbe  fee  was  capable  of 
being  conveyed  by  mere  livery  in  the  presence  of  the  vicinage. 
The  livery  was  equivalent  to  the  feudal  investiture  of  tbe  Inheri- 
tance, for  it  created  that  seisin  which  became  an  inflexible  doc- 
trine of  the  common  law.     And  if  tbe  feoffor  was  not  able  to  enter 


(c)  By  the  statate  of  7  £  Vict.  ch.  76,  and  of  8  &  9  Vict.  ch.  106,  freehold  lud 
m  V  be  conveyed  aimply  by  way  of  deed,  without  livery  of  wtsin,  or  lease  and  rekMc ; 
and  no  partition,  or  assignment,  or  exclian^  of  tandorleue  ii  valid,  except  by  de«d; 
but  where  there  is  an  ogreemeDt  for  a  lease,  payment  of  rent  will  constitute  a  ywriy 
tenancy ;  aod  contingent  intereala  may  be  conveyed  by  deed.  The  last  Act  above 
mentioned  renders  feoOVnents  void  in  taw,  except  in  a  special  case,  and  tbey  ahall  not 
have  any  tortiout  operation. 

(a)  Co.  Liu.  18,  a.    2  Black*.  Comm.  316,  316. 
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upon  the  land,  livery  was  made  within  view  of  it,  with  a  direction 
to  the  feoflFee  to  enter,  and  if  the  actual  entry  afterwards,  in  the 
time  of  the  feoffor,  took  place,  it  was  a  good  livery  in  law.  (6) 

The  feoCTment  operated  upon  the  possession  without  any  regard 
to  the  estate  or  interest  of  the  feoflfor ;  and  though  he  had  no  more 
than  a  naked,  or  even  tortious  possession,  yet,  if  the  feoflBr  had 
possession,  the  feoflOnent  had  the  transcendent  efficacy  of  passing 
a  fee  by  reason  of  tlie  livery,  and  of  working  an  actual  disseisin  of 
the  freehold.  It  cleared  away  all  defeasible  titles,  divested  estates, 
destroyed  contingent  remainders,  extinguished  powers,  and  barred 
the  feoffi)r  from  all  future  right,  and  possibility  of  right,  to  the  land, 
and  vested  an  estate  of  freehold  in  the  feoffee,  (c)  In  this  respect 
the  feoffinent  differed  essentially  from  a  fine  or  common  recovery ; 
for  the  conusor  in  the  fine,  and  the  tenant  to  the  proecipe^  must  be 
seised  of  the  freehold,  or  of  an  estate  in  fee,  or  for  life,  otherwise 
the  fine  or  recovery  may  be  avoided,  (d) 

The  doctrine  of  disseisin  forms  a  curious  and  instructive  part 
of  tlie  old  feudal  law  of  tenures ;  and  it  has  led,  in  modern  times, 
to  very  extended  and  profound  discussions.     This  branch  of 
the  work  would  probably  appear  to  the  *  student  to  be  left    •482 
too  incomplete,  without  taking  some  notice  of  this  ancient 
and  vexatious  learning.^ 

Seisin  was  the  completion  of  the  feudal  investiture,  by  which  the 
tenant  was  admitted  into  the  feud,*  and  performed  the  rites  of  hom- 
age and  fealty.  He  then  became  actual  tenant  of  the  freehold. 
Disseisin,  in  fact,  was  the  violent  termination  of  this  seisin,  by  the 
actual  ouster  of  the  feudal  tenant,  and  the  usurpation  of  his  place 
and  relation.  It  was  a  notorious  and  tortious  act  on  the  part  of 
the  disseisor,  by  which  he  put  himself  in  the  place  of  the  disseisee. 


(6)  Litt  8ec«.  419,  421.    Co.  Litt.  48,  b. 

(c)  Co.  Litt.  9,  a,  49,  a,  867,  a.  Litt  599,  611,  698.  West.  Symb.  sec.  261. 
Shep.  Touch.  203,  204.    Butler's  Notes,  286  and  317,  to  Co.  Litt.  lib.  8. 

{d)  The  effect  of  a  mere  entiy  upon  land,  claiming  to  take  possession  as  owner,  is 
much  diminished  in  the  English  law.  By  the  statute  of  8  and  4  Wm.  IV.  c.  27,  no 
person  is  deemed  to  have  been  in  possession  of  land  hy  a  bare  entry,  or  by  continual 
claim  near  it,  so  as  to  keep  his  right  alive,  unless  there  be  an  actual  change  of  pos- 
session. 


1  As  to  what  constitutes  such  disseisin  as  will  defeat  the  deed  of  the  proprietor,  see  Foz- 
croft  V.  Barnes,  29  Maine,  128. 

48* 
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and  in  the  character  of  tenant  of  the  freehold,  made  liis  appt»raiN» 
at  tba  lord's  isourt.  A  wrongful  entry  waa  not  a  disseisiu,  pro' 
the  rightful  owner  continued  in  possession  ;  for  it  was  a  jiwl 
reasonuhlu  intendment  of  law,  that  when  two  persons  were 
same  timo  in  poesesaion,  the  seisin  was  adjudged  to  be  iu  the  ri^tk 
ful  owner,  (a)  It  was  the  ouster  or  tortions  expulsion  of  the  tnM 
owner  from  the  possession  tliat  produced  tlie  diseeituu.  There  "rti 
a  distinctioa  between  dispossess  ion  and  dissei&iu,  for  disseuni 
woa  a  wrong  to  the  freehold,  and  made  in  dcfiauco  and  conierapt 
of  the  true  owner.  It  was  an  open,  exclusive,  advent  entry  and 
expidslon  ;  whei-eas  dispossession  might  be  by  right  or  by  wning ; 
and  it  was  necessary  to  look  at  tlie  intention,  in  ordor  lo  dutenmnt 
the  character  of  the  act.  These  general  principles  seem  to  be 
admitted  in  all  the  more  modern  authorities,  ou  each  side  of  tte 
Atlantic,  ou  tliia  subject,  wliatever  difference  of  opiuion  there  may 
be  in  the  appUcation  of  them.  (6) 

There  were   two  kinds   of  disseisin ;    the   one  was    a    dissei^ 

iu    fact,   and    tlie    other   a    dissebin    by    construction  at 
•  483    •  law.     Tlie  latter  could  be  created  in  many  ways,  witli 

forcible  and  violent  ouster  ;  as  by  feoffment  with  livery, 
entry  under  an  adverse  lease,  or  by  a  coniraou  recovery,  or 
levying  a  fine.  Whether  the  dissei^ill  w;is  ulTeL'tcd  by  actual  rxpul- 
Bion  or  by  a  constructive  ouster,  die  legal  consequences  upon  tbo 
tiUe  were  the  same,  (a)  But  the  doctrine  of  disseisin  by  electioo, 
depending  upon  the  pleasure  of  the  true  and  injured  owner,  aod 
whether,  for  the  sake  of  the  remedy,  he  would  or  would  not,  elect 
to  consider  himself  disseised,  baa  been  extensively  applied  to  these 
disseisins  in  construction  of  law.  It  has  led  to  a  great  deal  of  dis- 
cussion and  controversy  between  the  adherents  to  the  ancient  and 


(a)  Litt.  tec.  TOl. 

(A)  IJR.  sec.  279.  Holt  C.  J.  Anon.  1  Solk,  246.  Tnylor  o.  Horde,  1  Burr.  fO. 
Cowp.  689,  S.  C.  WilKam  p.  Thomas,  12  E»»i,  141.  Jerritt  p.  Weme,  8  Price  (Eieh.) 
576.  Smith  d.  BurtiB,  6  Johui.  197.  Fniprieton  of  Kennebec  Purcfaaae  c.  Spriourr, 
4  HMa.  416.  Proprielon  v.  Ijiboree,  2  Gieenl.  288.  Varick  v.  Jmckson,  2  Weodd. 
106.     PreBCOtt  d.  Neverv,  4  Muon,  328. 

(a)  If  one  tenant  In  common  enters  under  a,  rocorded  deed  upon  land,  clsiminf  tt* 
entirety  in  f^,  and  exercises  notorious  uid  ii*o«ed  acU  of  eicliuive  owneinhp,  mmA 
«cts  of  ownership  amount  to  adisseiBUi  of  hisco-tetutntt.  Prescott  c.  NeTerv,41Ias4 
826.  Clapp  V.  Broraaghan,  9  Cowen,  530.  Parker  v.  Proprietors,  &c.  8  HetcaU;  VL 
Brock  V.  Eastnutn,  2  Wnu.  (28  Vt)  658.     Hubbard  d.  Wood,  1   Sneed  (Tmu.), 
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rigid  doctrines  of  disseisin,  and  the  advocates  for  the  melioration 
of  that  theory  in  its  adaptation  to  the  state  of  modern  manners  and 
improvement  since  the  fall  of  the  feudal  system.  The  question  on 
the  efficacy  of  the  ancient  feofGoieut  came  into  view,  and  led  to 
enlarged  discussion  m  Taylor  v.  Horde  ;  (i)  and  the  writings  of 
the  distinguished  property  lawyers,  such  as  Butler  and  Preston, 
have  slied  a  great  deal  of  light  and  learning  upon  the  character 
and  operation  of  that  celebrated  species  of  conveyance. 

By  the  doctrine  of  the  feudal  law,  no  person  who  had  less  than 
a  life-estate  was  deemed  a  freeholder,  and  none  but  a  freeholder 
was  considered  to  have  possession  of  the  land.  The  possession  of 
a  termor  for  years,  was  the  possession  of  the  freeholder  under 
whom  he  held,  and  who  was  exposed  to  lose  the  possession  by  the 
negligence  or  treachery  of  .the  termor.  K  he  left  it  vacant,  or 
permitted  himself  to  be  disseised,  or  undertook  to  alien  it,  or  . 
claimed  a  fee,  or  affirmed  the  title  to  be  m  a  stranger,  the  free- 
holder lost  the  possession,  which  was  nearly  synonymous  to 
freehold.  *The  possession  of  the  termor  at  will,  or  at  *484 
sufferance,  was  equally  the  possession  of  the  freeholder. 
Persons  in  possession  without  a  right,  as  tenants  by  disseisin, 
deforcement,  abatement,  and  intrusion,  could  also  transfer  the 
possession  and  freehold  by  livery  of  seisin.  The  livery  operated 
upon  the  possession ;  and  it  could  not  be  made  by  a  person  in 
possession  without  transferring  the  freehold.  The  transfer  was  of 
itself  a  feoffment ;  and  no  writing  was  required,  and  no  greater 
estate  in  the  feoffor  than  mere  possession.  When  charters  were 
introduced,  it  was  the  livery  and  not  the  charter,  that  worked  the 
transfer  of  the  fee.  The  feoffment  was  origuially  required  to  be 
made  in  the  presence  of  the  peers  of  the  lords'  court,  (^pares 
eiiricej)  and  the  entry  of  the  feoffee  was  recorded  in  the  lords' 
court.  When  this  solemnity  and  notoriety  was  disused  by  the 
time  of  Henry  11.,  the  transfer  lost  much  of  its  dignity  and  cer- 
tainty. 

The  feoffment  was  supposed,  by  the  Court  of  K.  B.,  in  Taylor  v. 
Horde,  to  have  lost,  on  account  of  that  change,  much,  also,  of  its 
peculiar  efficacy.  But  Mr.  Butler  does  not  accede  to  the  accuracy 
of  this  opinion.  The  ancient  efficacy  of  the  feoffinent  was,  that  it 
created  an  estate  of  freehold,  though  none  was  in  the  feoffor  at  the  time 

(h)  1  Burr.  60. 
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of  the  feoffment ;  and  there  is  nothing,  he  obsci-ves,  in  the  historrof 
the  EngUsh  law,  to  show  when  and  how  it  was  lost.  The  doctriue 
in  the  time  of  Bracton  was,  that  every  person  who  had  possession, 
however  slender  or  naked  that  possession  might  be,  as  tliat  of  a 
tenant  at  will,  or  hy  sufferance,  or  a  guardian  ;  or  however  tortious 
his  possession  might  he,  as  the  possession  of  a  disseisor  or  intruder, 
was,  nevertheless,  considered  to  be  in  the  seisin  of  the  fee,  and  to 
he  enabled  by  feoffment  and  livery  to  transfer  it  to  another.  TLc 
disseisor  became  a  good  tenant  to  the  demandant's  prcpcipe^  and  a 
freeliolder  de  facto  in  spite  of  the  true   owner,  (a)     Tlic  same 

efficacy,  by  moans  of  the  possession   in    the    feoffor,  and 
*  485    livery  of  seisin  to  the  feoffee,  was  *  imputed  to  the  feoffmciit, 

by  Perkins,  Coke,  and  otliers ;  (a)  and  the  ancient  doctriii'?, 
as  it  existed  when  Bracton  wrote,  has  been  continued  to  modem 
times,  giving  to  the  feoffment  its  primitive  operation.     Dissseisini^  by 
election  are  those  acts  which  are  no  disseisins   unless  the  party 
chooses  to  consider  them  to  be  such,  and  which  are  not  in  diom- 
selves  disseisins.     The  disseisin  which  is  produced  by  a  feoffmenU 
answers  every  description  of  an  actual  disseisin.     Whether  tlie 
feoffinent  was  made  by  a  person  seised  of  an  estate  of  freehold,  or 
by  a  person  having  only  tlie  possession  as  a  tenant  for  years,  at  will 
or  by  sufferance,  the  effect  was  the  same.     Tlie  disseisin  jLrave  to  rli-- 
feoffee,  against  every  person  but  the  disseisee,  an  intornie<liate  r-t^J- 
of  freehold,  with  its  rights  and  incidents;  so  that  the  wile  nf  tL- 
feoffee  became  (Mititlod  to  dower,  and  the  husl)and  to   his  court-v.: 
and  the  descent  to  the  heir  of  the  feoffee  tolled  the   entrv  of  i!:'.- 
disseisee.     The  tenant  was  expelled  from  his  fee,  and   the  fent].' 
usurped  his  feudal  j)lace  and   relation ;  and   he    became    a   ;j"«-: 
tenant  to  the  jf)m'c'/))6' of  every  demandant ;  though  the  true  ouii.ts 
right  of  entry  upon  him  was  not  taken  away.     The   uniform  \\\- 
guage  of  the  books  which  treat  of  disseisins  l)y  feoffments,  descri'-.- 
the  feoffee  as  having  an  immediate  estate  of  freehold,  and  as  \\\\\\\.z 
acquired  a  seisin  in  fee  as  against  strangers.     The   disseisin  pro- 
duced by  a  feoffinent   meant,  according  to  Mr.    Butler   and  Mr. 
Preston,  an  actual  disseisin,  and  not  one  at  the   eloetion   of  il  • 
party ;  and  the  feoffee  continued  vested  with  the  freehold  until  tl;-,' 


(a)  Bracton,  lib.  2,  c.  5,  sees.  3,  4. 

(a)  Co.  Litt.  48,  b.  4i),  a.     2  Inst.  412,  413.     Bullock  r.  Dibler,  ropham,  3S.    TtT- 
kins,  sec.  212. 
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disseisee,  by  entry  or  action,  regained  his  possession ;  and  of  that 
right  of  entry  or  of  action  he  might  be  barred  in  process  of  time. 
The  character  and  effect  of  a  feoffinent  and  disseisin,  according 
to  the  ancient  and  strict  notion  of  them,  wero  ably  illus- 
trated and  supported  by  Mr.  Knowler,  in  his  argument  *  in  *  486 
Taylor  v.  Horde,  (a)  The  doctrine  of  the  court  in  that 
case  was  somewhat  different  from  the  view  which  Mr.  Butler  has 
given  of  the  operation  of  a  feoffment.  The  opinion  of  Lord  Mans- 
field has  been  much  questioned  by  him  and  others,  who  deny  that 
the  efficacy  of  the  feofl&nent  is  lost ;  and  they  insist  that  it  does 
still  vest  an  actual  estate  of  freehold  by  disseisin.  According  to 
Mr.  Preston,  (6)  whenever  a  person  enters  into  land  without  title, 
and  claims  a  fee,  he  is  a  disseisor,  and  acquires  a  seisin  in  fee.  So, 
if  a  termor  makes  a  feofl&nent,  he  gains  a  freehold  by  disseisin. 
Tlie  great  struggle  which  commenced  with  Lord  Mansfield,  between 
the  courts  at  Westminster  and  the  adherents  of  the  ancient  conse- 
quences of  a  feofl&nent,  is,  that  the  latter  are  tenacious  of  holding 
the  feoffment  to  its  primitive  operation,  by  which  it  passed  a  fee,  by 
wrong  as  well  as  by  right,  and  disseised  the  true  owner ;  whilst 
the  former  are  disposed  to  check,  as  much  as  possible,  the  appli- 
cation of  the  unreasonable  and  noxious  qualities  of  the  feoffment, 
and  confine  its  operation  within  the  bounds  of  truth  and  justice. 
The  doctrine  in  Taylor  v.  Horde  was,  that  if  a  tenant  for  life  or 
years  should  make  a  feoffment,  the  lessor  might  still  elect  whether 
he  would  consider  liimself  disseised ;  and  that,  except  in  the  special 
instance  of  a  fine  with  proclamations,  there  was  no  case  in  which 
the  true  owner  might  not  elect  to  be  deemed  not  disseised,  provided 
his  entry  was  not  taken  away.  In  Jerritt  v.  Weare^  (c)  the  Court  of 
Exchequer  were  disposed  to  follow  the  spirit  of  the  case  of  Taylor  v. 
Hordey  and  disarm  the  doctrine  of  disseisin  of  much  of  its  ancient 
severity  and  formidable  application.  They  adopted  the  doctrine  in 
Blunden  v.  Baugh,  (d)  that  whether  there  was  an  actual 
disseisin  or  not,  *  depended  upon  the  character  and  intention  *  487 
of  the  act.     A  lease  for  years  to  a  stranger,  by  a  tenant  at 


(a)  1  Burr.  60.    Mr.  Preston  says  that  the  argument  of  l^lr.  Knowler,  and  not  the 
doctrine  of  Lord  Mansfield,  states  tlie  law  most  correctly. 

(b)  Preston  on  Abstracts,  vol.  ii.  300,  392. 

(c)  3  Price  (Exch.),  676. 

(d)  Cro.  C.  802. 
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will  rcudering  rent,  was  held,  iii  the  case  from  CrvJce^  to  be  a 
disseieiu  only  aX  tlie  election  of  tlie  owner ;  and,  iu  the  esclieijiuf 
case,  a  lease  by  a  stranger,  and  entry  undor  it  by  tJie  l«ss=ee,  was  |iul 
upon  the  same  ground.  Every  disseisin  is  a  treispase,  but  eveiy 
trespass  is  not  a  di&scisiu.  A  manifest  inteiitiou  to  oust  the  ml 
owner  must  eleai-ly  a!)[>ear,  in  order  to  raise  aii  act  which  mayl« 
only  a  trespoes  to  the  bad  eminence  of  disseisin. 

In  Gi/odwright  v.  Foretter,  (ei)  the  court  ceuGured  and  condemned 
the  ancient  di>ctriue  of  estates  arising;  by  disseisin,  as  thoy  did  >!» 
in  Jerritt  v.  Weare.    The  opinion  of  Lord  Mansfield  received  flffl    i 
more  decided  conlirmution  by  the  unanimous  ducisioa  of  the  K.  B,  j 
in  Doe  V,  Lynea.  (h)     It  was  there  held,  that  a   fe^flmeut  did  Ml    ' 
operate  to  destroy  a  term  for  years,  when  made  without  the  ooniKM    ' 
of  those  who  had  the  term.     Lord  Tcutcrden  declared,  tliat  iten   ( 
was  80  mnch  good  sense  in  the  doctrine  of  Lord  Mansfield,  thai  In  i 
«hou1d  be  sorry  to  find  any  ground  for  saying  it  could   not  be  snp-  ( 
ported.     A  feoffment  by  a  stranger  would  be  void,  if  there  was  t    I 
lessee  for  years  iu  possession,  who  did  not  absent  to  it.     Tu  att«ni|t   i 
to  turn  a  term  into  a  wrongful  fco  with  all  its  inequitable  ixast-   i 
quences  by  tlje  old  exploded  notion  of  the  trauscendeut  operatioD  of    ' 
a  feoffment,  was  pointedly  condemned.     The  nature  of  a  feoffincnl   ' 
and  dis>ii'i;;iii  Wiis  said  to  be  uiatorially  aliiTnl  sinn.'  LitlletMii  hthI^-- 
The  good  sense  and  liberal  views  which  dictated  the  decision  in 
Taylor  v.  Horde  seem  to   have  finally  prevailed   in  Westminster 
Hall,  notwithstanding  the  strong  opposition  which  tliat  case  met 
with  from  the  profession.     Tlie  courts  will  no  longer  endure  ih* 
old  and  exploded  theory  of  disseisin.     They  now  require  sometiiitig 

more  than  mere  feofBuents  and  leases,  to  work,  in  eveiy 
*  488    case,  the  absolute  and  perilous  consequences  of  a  *  disteias 

in  fact.  Those  acts  are  a  disseisin  only  at  the  eleclioa 
of  the  real  owner,  and  are  not,  in  all  cases,  absolutely  sod 
inevitably  so.  It  will  depend  upon  the  intention  of  the  par^> 
or  it  will  require  overt  acts  that  leave  no  room  to  inquire  abont 
intention,  and  which  amount  to  actual  ouster  in  spite  of  the  teal 
owner.  Mr.  Preston,  in  his  discussion  of  titles  under  seisin  and 
disseisin,  (a)  adheres  to  the  strict  doctriues  of  the  old  common  la* ; 


(a)  1  Taunt  678. 

\b)  a  Bam.  &  Cresa.  SSS. 

\a)  Pretton  on  AbtOacU,  toL  ii.  279-296. 
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and  he  severely  condemns  the  judgment  in  Taylor  v.  Morde^  as 
"  confounding  the  principles  of  law,  and  producing  a  system  of 
error."  Mr.  Butler,  also,  though  more  temperately  and  more  ably, 
attacks  its  conclusions,  while  he  admits  the  case  was  decided  with 
much  consideration  and  infinite  ability.  These  writers  serve,  at 
least,  to  show  the  spirit  of  free  inquiry  and  of  uncompromising  hos- 
tility to  innovation  which  animates  the  English  property  lawyers, 
and  impels  them  to  stand  watchful  and  intrepid  sentinels  over  the 
ancient  jurisprudence.  While  we  admire  their  independence  and 
patriotism,  we  think  it  would  be  deeply  to  be  lamented  if  we  were 
obliged,  at  this  day,  to  call  into  practice  the  extravagant  conse- 
quences of  disseisin,  after  feudal  tenures,  and  the  assurance  by 
feoflFment  itself,  and  the  reasons  which  gave  such  tremendous  effects 
to  disseisins,  had  all  become  lost  and  buried  in  oblivion,  (i) 

*  In  this  country,  the  decision  of  Lord  Mansfield  has  not  *  489 
met  with  entire  approbation ;  and  the  late  and  learned  Chief 
Justice  Parsons  declared,  that  his  lordship  had  not  gone  to  the 
bottom  of  the  matter,  and  had  puzzled  himself  unnecessarily.  I 
cannot  acquiesce  in  the  accuracy  of  this  censure ;  and  it  appears  to 
me  that  Lord  Mansfield  gave  to  a  disseisin,  founded  on  the  opera- 
tion of  a  feoffment,  as  much  efiicacy  as  it  was  entitled  to  receive, 
in  this  improved  age  of  the  English  law.  (a) 

(6)  I  presume  Mr.  Preston  to  be  the  same  counsel  who  argued  the  cause  of  Good- 
right  V.  Forester,  in  the  Exchequer  Chamber,  in  1809.  1  Taunt  578.  In  that  case. 
Sir  James  Mansfield,  in  delivering  the  judgment  of  the  court,  observed,  that  if  the  doc- 
trine of  estates  arising  by  disseisin  was  such  as  had  been  stated  by  Mr.  Preston,  he  should 
lament  that  the  law  was  such.  "  Our  ancestors,"  he  observed,  "  got  into  very  odd 
notions  on  these  subjects,  and  were  induced,  by  particular  cases,  to  make  estates  grow 
out  of  wrongful  acts."  It  is  presumed  that  Mr.  Preston  is  also  the  same  counsel  who 
argued  the  cause  of  Jerritt  v.  Weare,  before  the  Court  of  Exchequer,  in  1817.  8  Price 
(Exch.),  575.  In  that  case.  Baron  Graham,  in  delivering  the  opinion  of  the  court, 
observed,  that  the  principle  of  the  decision  in  Taylor  v.  Horde,  rested  on  a  foundation 
not  to  be  shaken ;  and  he  spoke  with  even  reprehensible  harshness  of  the  effort  to 
revive  the  old  doctrine  of  disseisin  in  its  unmitigated  force.  Mr.  Preston  was  not 
dismayed  nor  diverted  from  his  opiniops  by  tliat  decision ;  and  he  says,  in  the  prefkce 
to  his  third  volume  on  Abstracts  of  Title,  that  he  has  stated  his  propositions  on  dis- 
seisin, though  that  decision  wa9  before  him,  with  the  fullest  conviction  of  their  accu- 
racy. It  is  presumed,  further,  that  Mr.  Preston  is  the  same  person,  who,  as  counsel, 
once  more  brought  up  and  enforced  his  tenacious  opinions  on  the  efficacy  of  feofifaient 
working  a  disseisin  and  creating  a  wrongful  fee ;  and  the  K.  B.,  in  Doe  v.  Lynes 
(3  Bam.  &  Cress.  888),  very  peremptorily  rejected  them.  His  views  on  this  subject, 
as  laid  down  in  his  treatises  on  property,  may  therefore  be  considered  as  essentially 
expelled  from  Westminster  Hall. 

(a)  It  is  to  be  regretted  that  the  learned  judge,  who  delivered  the  opinion  in  Pret- 
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Tlie  conveyance  by  feoffment,  with  Kvory  of  seisin,  has  long 
since  become  obsolete  in  England ;  and  though  it  has  been,  in  thb 
country,  a  lawful  mode  of  conveyance,  it  has  not  been  used  in 
practice.  Our  conveyances  have  been  either  under  the  statute  of 
uses,  or  short  deeds  of  conveyance,  in  the  nature  of  the  ancient 
feoffinent,  and  made  effectual,  on  being  duly  recorded,  without  tlie 

ceremony  of  livery.  The  New  York  Revised  Statutes  (6) 
490  *    have  expressly  *  abolished  the  mode  of  conveying  lands  by 

feoffment,  with  livery  of  seisin,  and  in  Illinois  and  Missouri, 
a  feoffment,  deed,  or  conveyance  in  writing,  passes  the  estate  with- 
out livery  of  seisin,  (a) 

(2.)   Of  grant. 

This  was  a  common-law  conveyance,  and  applied  to  incorporeal 
hereditaments  such  as  reversions,  rents,  and  services ;  and  not 
being  of  a  tangible  nature,  and  existing  only  in  contemplation  (rf 
law,  they  could  not  be  conveyed  by  livery  of  seisin.  Such  rights 
were  said  to  lie  in  grant,  and  not  in  livery,  and  they  were  con- 
veyed simply -by  deed.  (6)  There  was  this  essential  difference 
between  a  feoffment  and  a  grant ;  while  the  former  carried  destruo- 
tion  in  its  course,  by  operating  upon  the  possession,  without  anj 
regard  to  tlie  estate  or  interest  of  the  feoffor,  the  latter  bcniinilv 
operated  only  upon  the  estiite  or  interest  which  the  grantor  ha<l  in 
the  thing  granted,  and  could  lawfully  convey,  (c)  Feoffinent  aiid 
grant  were  the  two  great  dis})osing  powers  of  transfer  of  laml.  in 
the  primitive  ages  of  the  English  law. 


cott  r.  Ncvers  (4  Mason,  320),  did  not  then  find  a  proi>er  occasion  to  investiirate  t'ue 
subject  of  disseisin  at  larj^e,  uiK)n  which,  he  says,  he  had  bestowed  his  re^ean^hc-i  :i: 
an  early  period  of  his  professional  life.  There  is  no  person  living  wlio  would  hav^ 
done  more  complete  justice  to  the  subject ;  for  that  eminent  jud«ie  never  handles'  a 
question  on  any  ])art  of  the  science  of  law  without  examininj^  it  in  all  its  relntion?, 
with  equal  candor  and  freedom,  and  fervor  and  force,  and  leavinjjf  it  completely 
exhausted. 

(6)  Vol.  i.  7:18,  sec.  130.     Sec  also  pout,  400,  note. 

{a)  Uevi.«e<l  Laws  of  Illinois,  edit.  1833.  Perry  r.  Trice,  1  Missou.  55.3.  In  Sonth 
Carolina,  feoffment  with  liver\'  of  seisin  is  still  a  valid  and  subsisting  nuMle  of  ct^n^ tr- 
ance, and  if  made  by  the  tenant  for  life  of  the  legal  estate,  will  bar  all  contingent 
remainders.  Dehon  v.  Kedfem,  Dudley  Eq.  115.  So,  also,  in  ronnecticut.  a  fe^tflP 
ment  is  a  valid  conveyance  without  Uie  formality  of  livery  of  seisin,  liryan  r.  Bni- 
ley,  10  Conn.  474. 

(6)  Co.  Liu.  y,  b.  172.  a. 

(c)  Litt.  sees.  608,  609. 
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To  render  the  grant  efifectual,  the  common  law  required  the 
consent  of  the  tenant  of  the  land  out  of  which  the  rent,  or  other 
incorporeal  interest  proceeded ;  and  this  consent  was  called  attorvr 
mmt.  It  arose  from  the  intimate  alliance  between  the  lord  and 
vassal  existing  under  the  feudal  tenures.  The  tenant  could  not 
alien  the  feud  without  the  consent  of  the  lord,  nor  the  lord  part 
with  his  seignory  without  the  consent  of  the  tenant.  (cT) 
The  necessity  *  of  the  attornment  was  partly  avoided  by  liie  *  491 
modern  modes  of  conveyance  imder  the  statute  of  uses; 
and  it  was,  at  last,  completely  removed  by  the  statutes  of  4  and  5 
Anne,  c.  16,  and  11  George  11.  c.  19 ;  and  it  has  been  equally 
abolished  in  these  United  States,  (a)  The  New  York  Revised 
Statutes  (5)  have  rendered  the  attornment  of  the  tenant  imheces- 
sary  to  the  validity  of  a  conveyance  by  his  landlord;  tliough  to 
render  him  responsible  to  the  grantee,  for  rent  or  otherwise,  h^ 
must  have  notice  of  the  grant.  Nor  will  the  attornment  of  a 
tenant  to  a  stranger  be  valid,  unless  made  with  his  landlord's  con- 
sent, or  in  consequence  of  a  judgment  or  decree,  or  to  a  mortgagee 
after  forfeiture  of  the  mortgage.  ((?) 

The  New  York  Revised  Statutes  have  given  to  deeds  of  convey- 
ance, of  the  inheritance  of  freehold,  the  denomination  of  grants ; 
and,  though  deeds  of  bargain  and  sale,  and  of  lease  and  release, 
may  continue  to  be  used,  they  are  to  be  deemed  grants.  That 
instrument  of  conveyance  is  made  competent  to  convey  all  the 
estate  and  interest  of  the  grantor  which  he  could  lawfully  convey ; 


(d)  Wright  on  Tenures,  171.  Mr.  Butler,  in  his  note  272  to  Co.  Litt.  lib.  8,  while 
he  admits  that  this  doctrine  formerly  prevailed  in  England,  sajs,  that  it  did  not  pre- 
vail to  an  equal  extent  on  the  continent ;  and  the  lord  might  transfer  his  whole  fee 
without  the  consent  of  the  vassal ;  and  the  vassal  became,  by  such  transfer,  the  tenant 
of  the  new  lord.  Mr.  Hallam,  in  treating  of  the  feudal  system  on  the  continent, 
during  the  middle  ages,  passes  over  so  very  important  a  point  with  only  a  general 
remark,  that  the,  connection  between  the  two  parties^  under  the  feudal  tenwre,  was  so  intimate 
that  it  could  not  be  dissolved  by  either ^  unthout  requiring  the  other's  consent ;  and  he  refers 
to  no  authority  for  his  assertion.  Hallam  on  the  Middle  Ages,  vol.  1.  102.  Sir 
Martin  Wright  (Tenures,  80)  refers  to  the  Book  of  Feuds  (Feud.  lib.  2,  tit  84, 
sec.  1 ),  where  we  have  tliese  words :  ex  eadem  lege  descendit  quod  Dominus  sine  voltmtate 
vassalli  feudum  alienare  non  potest.  But  the  Book  of  Feuds  admits  that  this  check  upon 
the  lord  did  not  prevail  at  Milan.    Mediolani  non  obtinet. 

(a)  In  Massachusetts,  attornments  are  considered  as  abolished  without  any  local 
statute,  by  long  usage.    Shaw  C.  J.,  8  Metcalf,  78. 

(6)  Vol.  i.  739,  sec.  146. 

(c)  New  York  Revised  Statutes,  vol.  i.  744,  sec.  8. 
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md  it  puees  no  gmtex  ae  other  iBtamt.  (/)  I 
iSuOiy  under  the  New  YaA  Btatnte,  Che  Dparattv*  inri  ti  ernmg' 
•UDeifl^mnt,  andthatnoo&erirordiroaHlM  hfllAflHertU;  k^ 
iCa  Mlier  modes  of  convejanoe  operate  eqitt^f  w  paKtB*  >B7  ««4i( 
'  showing  the  intentum  of  Ae  pirties  to  oiHuraj^^wndd  kl 
^493  fofficieiit.  (0  Tita  peliej  of  *rtiMigiBg,  liy  atiriHl^  Aft 
denominatioQ  of  the  nanal  deeds  of  eonrerfaase  of  tti  Aw- 
Iwld,  and  reBolving  them  all  into  granta,  na^  adndt  of  staaa  qpa» 
tfon.  In  the  Ikie^isb  law,  and  in  the  lav  of  ttda  Ooaatijflpab 
lin  undeistood  to  ^iplf  Hpedfioally  to  4ie  ooBTOfMUM  of  iuMfpoMl 
Imeditameata,  and  to  letta-fr|)atent  from  garetwaam^  TUa  is  tti 
'wnal  understanding  and  implication  <tf  flu  term  widi  tte  |ihA» 
'itoa,  and  with  the  ooontry  at  large.  Sootw  Tool^  aaid,  fl^  fli 
'#oitl "  grant,"  when  apidied  to  lutda  in  Ti^inia,  waa  ayiiuuji< 
itilb  **  patent"  'nkero  would  aeem  to  bare  bean  no  neoeari^^lW 
*%»  name  of  Ae  ordimoy  and  fiunilbr  om'Kijanoe,  bf  hmf&m  Ml 
.lab, dwnld  have  been  dismiMed  and  abaoibed  in  Ihe  inxd  |pb* 
"the  deed  of  bargain  and  sale  ndglit  ban  beat  dodaxed  to  flpaa* 
M  heretofore,  by  a  transfer  of  the  tftla,  withoat  the  neaaan^  4 
Am  fiteory  of  rainng  a  use.  (a)  • 

ttwill be mmecessaiy  to  enla^  upon  oODveyanoes  of  nqiedil* 
■econdaiy  cbaracter,  as  ezchangu,  partition,  confirmation,  sums- 
der,  assignment,  and  defeasance ;  and  without  dwelling  upon  tbem, 
I  shall  proceed  at  once  to  the  consideration  of  converaDces,  whkk 
owe  their  introducUon  and  universal  practice   to    the   statute  of 


(3.)   Of  the  covenant  to  aland  teited  to  ttaet. 

By  this  conveyance,  a  person  seised  of  lands,  covenants  that  he 


(J)  Hew  York  Revi>ed  Slatutea,  »oI.  i.  788,  •era.  187, 188,  142.  14S.  So,  ia  ^■ 
BeBsee,  the  sUtuloi?  deed  operates  u  >  grant  to  l«n  nothing  bat  what  the  baipktf 
maj  lawfully  sell,  and  the  title  pasBci,  not  bj  force  of  the  itatute  of  luea,  bnt  li  te 
leistered  deed.    Miller  u.  Milter,  Meigs,  484. 

(e)  Lord  Coke  lays,  that  the  word  gtut  (ooneari)  may  amount  ta>  ft  gnnt.  a  b«f 
ment,  a  gift,  a  leaae,  a  release,  a  confinnation,  a  ■orrender,  &c. ;  wad  il  it  ii  at 
election  of  a  part;  to  use  it  to  which  of  tbete  ptirpote*  he  will.  Co.  litt  an,k 
The  word  conwy,  or  the  word  aiiign,  or  the  word  tnmi/a-,  would  probaUj  be  nfldHt 
It  ia  made  the  dut;  of  the  court*,  in  the  conitrwiti<m  of  eTeiy  inatmment  cvoicjbf 
■n  estate,  "  to  carry  into  effect  the  intent  of  the  parties ; "  and  that  intent  maj  m 
oertainlf  ^ipear  by  these  words  as  b;  any  other. 

(a)  Hr.  Humphreys,  in  his  Outlines  of  k  Code,  prapoeed  that  tbe  Hune  of  aD  ds)* 
■honld  be  eMDeyoKa,  and  the  operaliTe  word  camejr. 
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will  stand  seised  of  them  to  the  use  of  another.  On  execating  the 
covenant,  the  other  party  becomes  seised  of  the  use  of  the  laud, 
according  to  the  terms  of  the  use ;  and  the  statute  of  uses 
immediately  operates,  and  annexes  *  the  possession  to  the  *  493 
use.  This  conveyance  has  the  same  force  and  effect  as  a 
common  deed  of  bargain  and  sale ;  but  the  great  distinction  between 
them  is,  that  the  former  can  only  be  made  use  of  among  near  do> 
mestic  relations,  for  it  must  be  founded  on  the  consideration  of 
blood  or  marriage.  No  use  can  be  raised  for  any  purpose  by  this 
conveyance,  in  favor  of  a  person  not  within  the  influence  of  the 
domestic  consideration;  and  it  makes  no  difference  whether  the 
grantee,  if  he  be  a  stranger  to  the  consideration,  is-  to  take  on  his 
own  account,  or  as  a  mere  trustee  for  some  of  the  family  connec- 
tions. He  is  equally  incompetent  to  take,  (a)  The  existence  of 
another  consideration,  in  addition  to  that  of  blood  or  marriage,  will 
not  impede  the  operation  of  the  deed.  Covenants  to  stand  seised 
are  a  species  of  conveyance  said  to  be  no  longer  in  use  in  Engi^ 
land,  (5)  as  no  use  would  vest  in  a  stranger,  to  whom  the  considera^ 
tion  of  blood  did  not  extend.  ((?)  They  owe  their  efiicacy  to  the 
statute  of  uses ;  ^  and,  in  New  York,  the  statute  of  uses  is  abol- 
ished, and  no  mention  is  made  of  this  conveyance.  But  if  the 
covenant  to  stand  seised  be*  founded  on  the  requisite  consideration, 
it  would  be  good  as  a  grant,  for  there  could  be  no  dispute  about 
the  intention ;  and  it  is  admitted,  that  in  a  covenant  to  stand  seised, 


(a)  Lord  Paget' b  caae,  1  Leon.  195.  1  Co.  164,  a.  Wiseman's  case,  2  Co.  15. 
Smith  17.  Risley,  Cro.  C.  529.  Hore  v.  Dix,  1  Sid.  25.  Jackson  v,  Sebring,  16  Johns. 
615. 

(6)  2  Saunders  on  Uses  and  Trusts,  82.  But  this  species  of  conyeyance  is  not 
unknown  in  practice  in  this  country.  Jackson  v,  Sebring,  tupra,  French  v.  French, 
8  N.  Hamp.  289. 

(c)  Cross  V.  Faustenditch,  Cro.  J.  181. 


1  An  estate  conveyed  to  one  person  for  the  use  of  another  created  a  passive  trust,  and  the 
statute  of  uses  executed  the  use  or  trust  in  the  beneficiary  by  vesting  in  him  the  legal  estate. 
To  the  annotator  it  seems  an  unguarded  use  of  language  to  say,  that  the  statute  of  uses  has 
been  abolished  by  the  New  York  Revision.  Uses  and  trusts  are  abolished  except  in  the  speci- 
fied cases.  But  this  abolition  does  not  leave  the  estate  in  the  grantee  under  a  conveyance  to 
uses.  On  the  contrary,  the  policy  of  the  statute  of  uses,  which  was  directed  against  passive 
trusts,  is  greatly  enlarged  by  new  and  appropriate  enactments,  vesting  the  title  in  the  benefl- 
ciaiy  in  all  cases  where  it  is  the  intention  of  the  conveyance  to  give  him  the  right  to  the 
possession  and  profits  of  the  land.  1  R.  S.  727,  728,  sees.  47,  49.  Downing  v,  Manhall, 
28  N.  T.  879. 
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any  words  will  do  tliat  sufficiently  indicate  the  intention.  (<!)'  It 
is  a  principle  of  law,  that  if  the  form  of  the  conveyance  be  an  inade- 
quate mode  of  giving  effect  to  the  intention,  according  to  the  letter 
of  the  instrument,  it  is  to  be  construed  under  the  assumption  of 
another  character,  so  as  to  give  it  effect  Owm  quod  ago  non  valet 
ut  (MffOy  valeat  quantum  valere  potest.  The  qualification  to  this  rok 
is,  that  the  instrument  must  partake  of  the    essential  qualitia 

of  the  deed  assumed;  and,  therefore,  no  instrument  cu 
*494    *  operate  as  a  feoffment  without  livery,  either   shown  or 

presumed ;  nor  as  a  grant,  unless  the  subject  lies  in  grant; 
^as  it  now  does  in  New  York  in  a|l  cases  of  the  freehold ;)  nor  u 
a  covenant  to  stand  seised,  without  tlie  consideration  of  Uood  or 
marriage ;  nor  as  a  bargain  and  sale,  without  a  valuable  cousidera- 
tion.^  If  there  bo  no  lease  to  make  the  deed  good  as  a  rekftee. 
and  no  livery  to  make  it  good  as  a  feoffineut,  it  may  operate  as  i 
bargain  and  sale,  or  if  a  release  cannot  operate  because  it  atten^Xf 
to  convey  a  freehold  mfatwro^  it  will  be  available  as  a  covenant  to 
stand  seised,  provided  there  be  the  requisite  consideration,  (a) ' 

(4.)   Of  lease  and  release. 

This  was  the  usual  mode  of  conveyance  in  England  down  U 
the  year  1841,  l>ecause  it  did  not  reqiiirfe  the  trouble  of  cnrohmiut 
It  was  contrived  by  Sergeant  Moore,  at  the  request  of  Lord  Xorils 
for  a  particular  case,  and  to  avoid  the  unpleasant  notoriety  of  h^'rj 
or  attornment.  It  was  the  mode  universally  in  pnictice  in  N-? 
York,  until  tlie  year  1788.  The  revision  of  the  statute  law  vf  i'.- 
state  at  that  period,  which  reenacted  all  the  English  statute  1j' 


(d)  Doe  r.  Salkeld,  Willes,  673.  Roe  v.  Tranmarr,  Id.  682.  Hayes  r.  Kerv':  - 
1  Sandf.  Ch.  258.  In  this  last  case,  the  leanied  assistant  vicx*  chancellor,  in  h>  j-  - 
judgment  in  supjKirt  of  a  conveyance  a»  a  covenant  to  stand  seised  to  ii:^-*.  o>n<i'Iv>- 
it  to  be  settled  that  collateral  consanguinity  waa  not  a  meritorious  considonition. 

(a)  Doe  V.  Salkeld,  Willes.  673.  Preston  on  Abstracts,  vol.  i.  71,  31J.  E-x  : 
Tranmarr,  Willes,  082,  with  the  notes  annexed  to  the  case,  as  reix)rte'J  in  Sm.:* 
Leading  Ca.ses,  vol.  ii.  288.  Ibid.  vol.  iii.  23,  24.  Cheney  v.  Watkins,  1  Ilirr  * 
Johns.  527. 


•  A  covenant  to  stand  seised  to  a  ilso  to  arise  in  /uturo^  as  on  the  death  of  the  cuvecis'..': 
is  good  in  law.     Davenport  v.  Wynne,  6  Ired.  (I^w),  128. 

1  The  proposition  in  the  text  is  fully  sustained,  and  the  requisites  of  the  sevcml  >pcv--» 
of  deeds  are  clearly  stated,  in  Underw(H>d  r.  Campbell,  14  N.  Ilaiup.  393. 

«  See  Lynch  r.  Livingston,  8  Barb.  (N.  Y.)  463. 
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deemed  proper  and  applicable,  and  which  repealed  the  British 
statutes  in  force  in  New  York  while  it  was  a  colony,  removed  all 
apprehension  of  the  necessity  of  enrolment  of  deeds  of  bargain 
and  sale,  and  left  that  short,  plain,  and  excellent  mode  of  con- 
veyance to  its  &ee  operation.  The  consequence  was,  that .  the 
conveyance  by  lease  and  release,  which  required  two  deeds  or  in* 
struments,  instead  of  one,  fell  immediately  into  total  disuse,  and 
will  never  be  revived.  « 

The  lease  and  release,  when  used  as  a  conveyance  of  the  feei 
have  the  joint  operation  of  a  single  conveyance.  The  first  step 
was  to  create  a  small  estate,  as  a  lease  for  a  year,  and  vest  po9^ 
session  of  it  in  the  grantee.  In  a  lease  at  common  law, 
actual  entry  was  requisite  to  vest  the  possession,  *and  *49$ 
enable  the  lessee  to  receive  a  release  of  iho  reversion.  To 
avoid  the  necessity  of  actual  entry,  the  lesser  estate  was  created 
by  a  bargain  and  sale  under  the  statute  of  uses,  and  founded 
on  a  nominal  pecuniary  consideration.  The  bargain  raised  th^ 
use,  and  the  statute  immediately  annexed  the  possession  to  the  use ; 
and  thd  lessee,  being  thus  in  possession  by  the  operation  of  the 
statute,  was  enabled  to  receive  a  release  of  the  reversion.  The 
release  was  a  conveyance  at  common  law,  and  operated  by  way 
of  enlargement  of  the  estate  ;  and  thus,  by  the  operation  of  the 
lease,  by  way  of  bargain  and  sale,  under  the  statute  of  uses,  and 
by  the  operation  of  the  release  at  common  law,  the  title  was 
conveyed. 

If  the  lease  is  not  to  operate  imder  the  statute  of  uses  as  a  bar- 
gain and  sale,  then  a  consideration  is  not  necessary.  As  the 
statute  of  enrolments  of  27  Hen.  VIII.  did  not  apply  to  terms  for 
years,  the  bargain  and  sale  for  a  pecuniary  consideration  placed 
the  lessee,  before  entry,  in  the  same  situation  with  the  lessee  at 
common  law  after  entry  ;  and  it  was  early  settled,  that  the  estate 
of  such  a  lessee  was  capable  of  enlargement  by  release,  and  that 
such  a  mode  of  conveyance  was  effectual,  (a) 

(5.)  Of  bargain  and  sale. 

This  is  the  mode  of  conveyance  most  prevalent  in  the  United 

(a)  Lutwich  r.  Mitton,  Cro.  J.  604.  Barker  v.  Keat,  2  Mod.  249.  The  second 
Tolume  of  Mr.  Preston's  Treatise  on  Conyeyancing  is  essentially  devoted  to  tiie 
theory  of  the  law,  as  it  applies  to  the  conyejance  hj  lease  and  release;  and  the 
subject  is  exhausted,  and  treated  in  attenuated  detail. 

49* 


\ 
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States  ;  and  it  was  in  luiiversal  use  in  New  York  after  1788,  and 
prior  to  the  introduction  of  the  grwni^  by  the  Revised  Statutes,  in 
January,  1830.  (i)  A  bargain  and  sale  was  originally  a  contract 
for  the  conveyance  of  land  for  a  valuable   consideration ;   aod 

though  the  land  itself  would  not  pass  witliout  livery,  the 
*  496    contract  was  sufficient  to  raise  a  use,  which  *  the  bargainor 

was  bound  in  equity  to  perform,  (a)  Nothing  can  be  more 
liberal  than  the  rules  of  law,  as  to  the  words  requisite  to  create 
a  bargain  and  sale.  There  must  be  a  valuable  consideration,^  and 
then  any  words  that  will  raise  a  use  will  amount  to  a  bargain 
and  sale,  (i)  After  the  statute  of  uses  was  passed,  the  use  wliich 
was  raised  and  vested  in  the  bargainee,  by  means  of  the  bargain, 
was  annexed  to  the  possession;  and  by  that  operation  the  ba^ 
gain  became  at  once  a  sale,  and  complete  transfer  of  the  title,  {e) 
A  use  may  be  raised  by  feoilinent,  as  well  as  by  bargain  and  sale, 
or  covenant  to  stand  seised  to  uses.  But  when  raised  by  feofr 
ment,  the  feoffor  having  parted  with  the  legal  estate,  cannot  stand 
seised  to  the  use  of  the  feoffee,  as  the  bargainor  and  covenaDtor, 
who  retain  in  themselves  the  legal  estate,  do  in  the  other  cases,  {i) 
Bargain  and  sale,  and  covenant  to  stand  seised,  are  conveyances 
not  adapted  to  settlements ;  and  this  is  the  reason  why  they  have 
been  so  generally  disused  in  England.  They  both  require  a  con- 
sideration ;  and  they  could  not  be  applied  to  the  case  of  {>ersoD5 
not  in  6886^  for  they  have  not  contributed  to  the  consideraiion 
when  the  conveyance  was  made.  The  conveyance  by  lease  and 
release  has  become  the  universal  mode  by  which  property  is 
conveyed  in  England,  wbetlier  by  way  of  sale,  mortgage,  or  iieitlt> 


(6)  In  New  Jersey,  deeds  of  bargain  and  sale  without  enrolment  were  aiiopte-l  Hr 
statute  in  1714,  and  always  used.  In  Massachusetts,  conveyance  ia  by  deed  ackw*!- 
edgcd  and  recorded,  without  any  other  act  or  ceremony  whatsoever ;  and  a  detfi  ^i 
quitclaim  and  release  is  sufficient  to  pass  all  the  estate  of  the  grantor  equally  a«  a  hv> 
gain  and  sale.  Massachusetts  Revised  Statutes,  183fi,  part  2,  tit.  2,  c.  59.  In  Enclar>i. 
by  statute,  4  Vic.  c.  21,  a  release  is  made  as  effectual  as  a  lease  and  release  u 
convey  a  freehold  interest  of  any  description. 

(a)  Chudleigh's  case,  1  Co.  121,  b. 

(6)  2  Inst.  672.    Jackson  v.  Fish,  10  Johns.  456,  457 ;  and  see  Ibid.  505,  to  S.  P. 

(c)  2  Blacks.  Comm.  338. 

(d)  Thatcher  v.  Omans,  3  Pick.  532. 


I  Corwin  v.  Corwin,  9  Barb.  (X.  Y.)  219.     2  Selden,  842.      Wood  r.  Chapin,  3  Ktrntt 
(N.  Y.),  609.  ' 
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ment.  It  has  this  attractiye  circumstance  attending  it,  it  has  not 
the  inconvenience  and  notoriety  of  livery,  which  is  requisite  in 
feofl&nent ;  nor  of  enroknent,  which  is  required  by  the  statute  of 
27  Hen.  VIII.,  in  a  bargain  and  sale.  It  is,  therefore,  a  mode 
of  conveyance  well  adapted  to  that  secrecy  which  best  accords  with 
the  feelings  connected  with  family  settlements,  (e) 

*  (6.)   Of  fines  and  recoveries.  *  497 

Alienation  by  matter  of  record,  as  by  fines  and  common 
recoveries,  makes  a  distinguished  figure  in  the  English  code  of  the 
common  assurances  of  the  kingdom.  But  they  have  not  been  in 
much  use  in  any  part  of  this  coimtry,  and  probably  were  never 
adopted,  or  known  in  practice,  in  most  of  the  states.  The  con* 
veyance  by  common  recovery  was  in  use  in  Pennsylvania,  Dela- 
ware, and  Maryland,  before  the  American  revolution ;  but  it  must 
have  become  obsolete  with  the  disuse  of  estates  tail.  Fines  have 
been  occasionally  levied  in  New  York,  for  the  sake  of  barring 
claims ;  but  by  the  New  York  Revised  Statutes,  (a)  fines  and 
conunon  recoveries   are    now   abolished.  (5)     The   English    rea} 


(e)  In  Alabama,  by  statute  in  1812,  conreyances  by  bargain  and  sale,  lease  and 
release,  and  covenant  to  stand  seised,  pass  the  possession  to  the  purchaser,  equally 
as  if  he  had  been  enfeoffed  with  livery  of  seisin.  This  dispenses  with  the  theory  of 
raising  a  use  under  the  statute  of  uses,  and  it  is  simple  and  intelligible,  and  the  same 
operation  is  given  to  a  deed  of  conveyance  by  statute,  in  other  states,  as  in  Maine, 
New  Hampshire,  Massachusetts,  Vermont,  Delaware,  Illinois,  Ohio,  and  North  Caro- 
lina. The  title  passes  simply  by  deed  or  writing,  without  livery  or  the  execution  of 
a  use.  But  the  doctrine  of  uses,  under  the  English  statute  of  uses,  has  always  been 
considered  in  Massachusetts  as  with  them  an  existing  modification  of  the  common 
law ;  and  uses  appear  not  to  be  disturbed  under  the  Revised  Statutes  of  1836,  and 
perhaps  estates  may  still  be  deemed  to  pass  by  way  of  use.  Parsons  C.  J.,  Marshall 
V.  Fisk,  6  Mass.  81.  The  statute  in  North  Carolina  seems  to  be  only  carrying  out  on 
this  point  the  enactment  in  the  statute  of  27  Hen.  VIII.  c.  10,  and  the  theory  of  uses 
may  be  considered  as  existing.  1  North  Carolina  Revised  Statutes,  1887,  p.  259.  On 
the  other  hand,  in  Ohio,  the  English  statute  of  uses  was  never  in  force  as  a  rule  of 
property.    Helfenstine  v.  Grarrard,  7  Ohio,  275. 

(a)  Vol.  ii.  848,  sec.  24. 

(6)  They  were  abolished  by  statute  in  New  Jersey,  in  1799.  Elmer's  Dig.  90. 
The  conveyances  by  fine  and  common  recovery  continued  to  be,  as  lawful  assurances, 
part  of  the  law  of  Pennsylvania,  down  to  1885 ;  and  in  what  way  they  were  to  be 
dealt  with,  was  under  the  consideration  of  the  commissioners  appointed  to  revise  the 
civil  code.  It  appears  that  fines  and  recoveries  remained  still  lawful  conveyances  al 
the  publication,  in  1887,  of  Purdon's  Digest  of  the  Laws  of  Pennsylvania,  though  the 
statute  of  1799  allowed  estates  tail  to  be  barred  by  the  ordinary  conveyance  of  estates. 


k 
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property  commissionorB,  in  tlieir  report  to  j>3rliament,  in  183, 
proposed  the  abolition  of  Boes  aiid  recoveries  in  Sng^land,  and  li 
enable  tenants  in  tail  to  convey  the  fee,  and  to  dock  tiie  unui]  bf 
fioed  to  be  enrolled  in  the  court  of  cliancery.  They  propoed. 
likewise,  to  allow  feme*  covert  to  part  with  their  estates  and  in- 
terests in  law  or  equity,  by  deed,  with  Uie  concurrence  of  tlHtir 
husbands,  and  after  a  privat«  examination  bj  au  officer.  The 
entire  disuse  of  common  recoveries  followed,  of  course,  in  tJiis 
country,  upon  the  abolition  of  estates  tail ;  for  such  a  fictitlMu 
mit,  cousidei-ed  as  a  couyeyauce  of  land  in  cases  allowed  by  Uw, 
is  most  inconvenient  and  absurd.  And  since  the  aukuowled^ 
and  long-settled  compotoncy  of  a  tenant  in  tail  to  convey  and  tar 
the  issue  in  tail,  a  more  simple  and  easy  mode  of  couvcyaiict;  nuKl't 
well  be  contiived  by  the  sages  of  the  law  in  £^iglaud.  Tlio  cootcj- 
ance  by  fine,  aa  a  matter  of  record  transacted  iu  one  of  tlio  hi^btst 
courts  of  common  law,  has  some  great  advantages,  and  menu 
a  more  serious  consideration.  Its  force  and  effect  are  nry 
great ;  and  great  solemnity  is  required  in  passing  it,  becaunc,  nid 
^e  statute  of  18  Edw.  I.,  "  the  fine  is  so  bigli  a  bar,  and  of  xp 

great  force,  aud  of  a  nature  so  powerful  in  itself,  thai  it 
*  408    ■  precludes  not  only  those  who  are  pai-ties  and  privies  to 

ttie  line,  and  their  huii-s,  but  all  oilier  jtorsuii?  iu  th'- 
irorld,  who  are  of  full  age,  out  of  priBoa,  of  sound  memory,  and 
within  the  four  seas,  the  day  of  the  fine  levied,  unless  they  put  in 
their  claim  within  a  year  and  a  day."  This  bar  by  noa-claim  was 
afterwards,  by  the  statute  of  4  Hen.  VII.,  extended  to  five  years. 
These  statutes,  and  this  bar  of  non-claim  after  five  years,  ware 
reenacted  in  New  York,  and  continued  in  force  luitil  Jauuaiy, 
1830 ;  and  couunon  recoveries  were  equally  recognized  by  statute 
88  a  valid  mode  of  conveyance,  down  to  this  last-mentioned  period. 
Such  a  formal,  solemn,  and  public  mode  of  conveyance,  with 
such  a  short  bar  by  non-claim,  was  resorted  to  in  special  cases, 
vhere  title  bad  become  complex,  and  the  property  was  of  great 
value,  aud  costly  improvements  were  in  immediate  coDtent- 
platiou.  Doctor  Tucker  recommended  a  resort  to  it,  in  Virginia, 
on  this  very  account,  (a)    In  our  large  cities,  where  laud  is  exceed- 


tn  fee-niople.    CominoD  recoveriei  >eemed  to  tw  umn 
the  North  Caroliiu  Berited  Slatate*,  1T8T,  to).  1.  361. 
(a)  Tncker'a  BltKki.  toI.  ii.  8Ge,  note. 
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ingly  valuable,  and  very  expensiye  erections  are  constantly  making, 
it  may  be  desirable  that  the  certainty  of  the  title  should  be 
established  within  a  shorter  period  than  twenty  years.  This  is  the 
only  objection  that  could  possibly  be  made  to  the  abolition  of  the 
conveyance  by  fine ;  for,  as  to  the  notoriety  of  the  transfer,  it  is  by 
no  means  equal  to  the  record  of  a  deed  in  the  county  where  the 
lands  are  situated,  and  where  all  persons  are  accustomed  to  resort, 
as  being  the  only  place  for  information.  In  point  of  fact,  the 
levying  a  fine,  with  us,  may  be  considered  to  partake  of  secrecy, 
fDr  it  never  attracts  public  observation.  But  when  we  come  to 
consider  the  state  and  condition  of  real  property  in  England, 
where  conveyances  are  not,  in  general,  required  to  be  recorded, 
a  formal  proposition  to  aboUsh  fines  was  not  to  have  been  antici- 
pated. The  circumstances  of  the  two  countries  are  totally  dif- 
ferent. I  should  suppose  that  there  must  be  great  veneration 
justly  due  to  a  system  of  transfer  by  record,  which  has  exhausted 
so  much  cultivation,  which  has  been  transmitted  down,  in 
constant  *  activity,  from  distant  ages,  and  on  whose  foundor  *  499 
tions  the  best  part  of  English  real  property  reposes.  In 
Sergeant  Wilson's  Essay  on  Fines,  they  are  said  to  be  "  the  strength 
of  almost  every  man's  inheritance."  Such  a  great  innovation  may 
have  an  unpropitious  influence  upon  the  character,  policy,  and 
stability  of  the  English  jurisprudence.  It  will,  however,  favorably 
abridge  the  labors  of  students,  and  make  great  havoc  in  an 
English  law  library.  Volume  after  volume,  filled  with  essays  and 
adjudications  upon  fines  and  recoveries,  will  be  consigned  to 
oblivion,  (a) 


(a)  Besides  the  extended  view  of  the  law  of  fines  and  recoreries,  in  all  the  abrid|^ 
ments  of  the  law,  and  in  Sheppard's  Touchstone,  there  are  the  treatises  of  Pig^ott, 
Wilson,  Cruise,  Preston,  Bajley,  and  Hands,  on  fines  and  recoveries.  The  English 
put  more  to  hazard,  in  meddling  with  their  jurisprudence,  than  any  other  European 
nation ;  and  they  ought  to  be  more  jealous  than  any  other,  of  the  spirit  of  innovation 
and  codification  which  is  abroad  in  the  land.  When  a  free  people  have  their  con- 
stitution and  system  of  laws  well  established,  construed,  and  understood ;  when  their 
usages  and  habits  of  business  have  accommodated  themselves  to  their  institutions, 
and  especially  when  tliey  are  secure  in  their  persons  and  property,  under  an  able  and 
impartial  administration  of  justice,  they  ought,  above  all  things,  to  beware  of  theory, 
for  "  in  that  way  madness  lies." 

Since  the  above  note  was  penned,  the  statute  of  8  and  4  Wm.  IV.  c.  74,  has  swept 
away  fines  and  recoveries  in  England,  and  substituted  more  simple  modes  of  assur- 
ance. The  disposition  of  land  by  tenants  in  tail,  is  to  be  by  deed  (as  if  seised  in  fee), 
but  not  by  will  or  contract    If  by  a  married  woman,  the  disposition  is  to  be  by  deed. 


u  if  she  was  a  /one  (oie,  provided  it  be  with  her  hti»baii<I'a  concnnence,  and  h 
mcknowlcdged  by  her  Beparalely,  &£,  Bm  the  Eoglioh  stBtule  eniieavored  to  preset 
the  benefit  of  the  adyiuita^ouB  arrangemcnta,  that  could  be  madt:  in  Hoe*  ul 
recuveries,  bj  providing  and  de^iguating  a  penon  in  &iai[j  seuleiueDia,  In  bt  t>U 

the  Protector  of  the  Seulemeata. 


r 
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LECTURE   LXVm, 


OF  TITLE  BT  WILL  OB  DEVISE. 


A  WILL  is  a  disposition  of  i*eal  and  personal  property  to  take 
effect  after  the  death  of  the  testator.  When  the  will  operates  upon 
personal  property,  it  is  sometimes  called  a  testament^  and  when 
upon  real  estate,  a  devise;  but  the  more  general  and  the  more 
popular  denomination  of  the  instrument,  embracing  equally  real 
and  personal  estate,  is  that  of  last  mil  and  testament,  (a)  ^  The 
definition  of  a  will  or  testament,  given  by  Modestinus  in  the  Roman 
law,  has  been  justly  admired  for  its  precision.  Testamentum  est 
voluntatis  nostrce  justa  sententia  de  eo  qmd  quis  post  mortem  suam 
fieri  velit,  (6) 

I.   Of  the  history  of  devises. 

The  law  of  succession  has  been  deemed  by  many  speculative 


(a)  Howard,  in  his  Diet,  de  la  Coat  de  Norm.  vol.  i.  197,  gives  the  true  derivation 
of  the  word  "  devise :  "  "  devise  (diviaa),  marque  de  division  departagede  terrea  ;  ce  mot  vienl 
du  Latin  diverde.**    Croslej  on  Wills,  1,  note. 

(6)  Dig.  28,  1, 1.  Vinnius  thinks,  however,  that  it  would  be  a  more  perfect  defini- 
tion to  say,  Testamentum  est  suprema  contestatio  in  id  solemniter  /acta  ut  quern  volumus, 
post  mortem  nostram  habeamus  hceredem.  Yinn.  Com.  in  Inst  lib.  2,  tit  10.  Etym. 
sec  2. 


1  An  instroment  may  operate  as  a  deed  in  one  part,  and  as  a  will  in  another.  Robinson 
V.  Schly,  6  Geo.  615.  Taylor  v.  Kelly,  81  Ala.  59.  An  instrument  in  the  foirm  of  a  deed, 
purported  to  convey  certain  property  therein  named,  in  which  it  was  declared  by  the  party 
executing  it  that  she  **  reserved  to  herself  the  use  of  all  the  property  during  her  natural  life, 
then  to  go  to  the  above-named  persons,  and  from  thenceforth  to  be  their  property  absolutely, 
without  any  manner  of  condition."  Held,  that  the  instrument  was  a  testamentary  paper, 
and  not  a  deed.  Symmes  v.  Arnold,  10  Geo.  506.  For  a  case  where  a  similar  instrument  was 
declared  to  be  a  deed,  see  Meek  v.  Holton,  22  Geo.  491;  Wellborn  v.  Weaver,  17  Geo.  267; 
Stevenson  v.  Huddleson,  18  B.  Mon.  (Ken.)  299;  Watson  v.  Watson,  22  Geo.  460;  Bunn  v. 
Bunn,  Ibid.  472;  Babb  v.  Harrison,  9  Rich.  Eq.  (S.  G.)  Ill;  Mosser  v.  Mosser,  82  Ala.  551. 
For  the  case  of  an  instrument  similar  in  some  respects  to  the  above,  which  was  yet  held  to 
be  a  deed,  see  Golding  v,  Golding,  24  Ala.  122 ;  £lnu)re  v.  Mnstin,  28  Ala.  809. 
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writers,  of  liighcr  and  hotter  obligation  than   the   fluctuatiug  eat 
olteutimes  unreasonablo  and   unnatural   distributions    of  huniu 

will.     Tlie  general  interests  of  society,  in    its    career  of 
•502    wealth  and  civilization,  eeem,  however,   •to   require  dial 

every  man  should  have  the  free  enjoyment  and  digpogitiai , 
of  his  own  property ;  for  it  furnishes  one  of  the  strongest  motin^  | 
to  industry  and  economy.  Tlie  law  of  onr  nature,  by  placing  at . 
under  tlio  irresistible  influence  of  the  domestic  aflfections,  fa« « 
Bufliciently  guarded  a^inst  any  great  abuse  of  the  power  of  tettt^ 
mentary  disposition,  by  connecting  our  hopes  and  wishes  with  tbt 
fortunes  of  our  posterity.  In  tlie  primitive  age  of  maoy  tuitiuH, 
wills  were  unknown.  This  was  the  case  with  the  ancient  Gennati% 
and  with  the  laws  of  Lycurgiis,  and  with  the  Athoiiiaus  l>efon 
the  ago  of  kSoIon.  (a)  But  family  convenience,  and  a  senm  of  tfav  , 
absolute  right  of  property,  introduced  Uic  nso  of  tostamGntt<,  ia , 
the  more  advanced  progrcsa  of  nations.  The  Attic  laws  of  isiUm  ^ 
allowed  the  Athenians  to  devise  their  estates,  provided  they  had  nt 
legitimate  children,  and  were  competent  in  mind,  aiid  not  laboriaf  ■ 
under  any  personal  disability.  If  they  had  children,  the  power t»' 
dense  was  qualified ;  and  it  allowed  the  parent  to  devise  if  the  $oH  ', 
died  under  the  age  of  sixteen;  or,  in  the  case  of  daughters,  wili  i 
the  condition  flint  flic  deviwes  should  take  them  in  marriage;  aud 
no  devisee  was  allowed  to  take  possession  of  the  estate,  except 
under  the  adjudication  of  a  court  of  justice.  The  introduction  of 
the  law  of  devising,  by  Solon,  was  accompanied  with  great  frand 
ftnd  litigation ;  though  liia  laws  are  said,  by  Sir  William  Jones,  to 
have  had  the  merit  of  conciseness  and  simplicity.  (6) 


V  fut  atiqw:  liberi,  a  n«lium  tabaiiaau».  Tudt.  H.  O.  e.  SO.  TmjW» 
Blem.  of  ttie  Civil  law,  622,  624.  Joues'e  Com.  on  Iskub.  According  to  Vinuii^ 
in  bis  Com.  on  the  InBtitutee,  lib.  2,  tit  2,  Etjm.  cec.  4,  the  reitntint  npon  tbe  dt(i« 
of  real  estate  existed,  va  hi«  day,  with  the  Potei,  Swede*,  Dane«,  and  H>me  paitt  of 
Oermanj.  Among  the  Jewa,  the  &ther  could  not  derlie  the  inberiUDoe  ftam  Ik* 
Tegular  line  of  auccesaion.  AntiqultieB  of  the  Jewl«b  Republic,  by  Tb.  Lewii,  nl.  iit 
324,826. 

(£]  Plutarch's  Life  of  Solon,  by  J.  &  yf.  Limghonie.  Jouea'*  Isaiu,  ^tnt  Ci*.  ea 
the  Attic  Lawa.  The  apeecbea  of  lueiu  lelated  chlcQ;  to  the  abuaea  of  the  bm 
of  will*.  The  claim*  of  heinliip  and  of  blood  wsrs  urged  with  vehement  elaqno'* 
•gajnat  the  Irauda  auggeated  in  procuring  will*,  or  the  bad  paaaiotu  whicb  dkuHd 
them,  or  tbe  perfldy  which  auppreaaed  the  relocation  of  Ibem.  Moat  of  tbe  qKccbci 
involve  tbe  disciuaion  of  the  allegation  of  a  forged  will ;  and  tbey  are  replete  with  tU 
Uttereat  penonal  reproache*.  In  one  of  them,  tbe  mode  of  procuring  certain  in' 
infidlible  evidence,  by  the  torture  of  ilave*,  i*  fwrniriH'"''"^      Theae  Trt^ip™"  ' 
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Prior  to  the  time  of  the  decemvirs,  no  Roman  citizen  could 
break  in,  bj  will,  upon  the  order  of  succession,  unless  the  act  was 
done  and  permitted  in  the  assembly  of  the  people.  But  wills  were 
allowed  at  Rome  by  the  twelve  tables,  and  they  gave  the  power  to 
an  unlimited  extent,  which  was  afterwards  qualified  by  the  interpre- 
tation and  authority  of  the  tribunals^  They  were  executed  with 
great  ceremony,  before  five  citizens,  who  were  to  represent  the 
people ;  and  the  transaction  wad  in  the  form  of  a  purchase  of  the 
inlieritanoe.  They  were,  at  last,  by  the  law  of  the  prsetors,  placed 
under  the  burdensome  check  of  seven  witnesses,  who  were  required 
to  affix  their  seals  and  signatures,  (c)  The  power  to  devise  was 
checked  by  the  Emperor  Justinian ;  and  unless  a  fourth  part  of  the 
inheritance  was  reserved  for  the  children,  they  were  allowed  to  set 
aside  the  testament  as  inofficious,  under  the  presumptive  evidence 
of  mental  imbecility,  (d) 

It  seems  to  be  the  better  opinion,  that  lands  were  devisable,  to  a 
qualified  extent,  with  the  Anglo-Saxons.  The  folcland  was  held 
in  independent  right,  and  devisable  by  will.  («)  But  upon 
the  establishment  of  the  feudal  system,  *at  the  Norman  *504 
conquest,  lands  held  in  tenure  ceased  to  be  devisable,  in 
consequence  of  the  feudal  doctrine  of  non-alienation  without  the 
consent  of  the  lord ;  for  the  power  of  devising  would  have  essen- 
tially affected  many  of  his  rights  and  privileges.  There  were 
exceptions  to  the  feudal  restraint  on  wills  existing  as  to  burgage 


fbrensic  discussion  are  the  most  ancient  monmnents  extant  of  the  kind ;  bnt  tiiey  do 
no  honor  to  the  morals  and  manners  of  the  Athenians.  Cicero  (Orat.  pro.  L.  Fiacco, 
sees.  4,  5),  speaks  most  contemptuously  of  the  character  of  the  Greeks  for  probity  and 
truth.  The  writings  of  the  Greek  historians,  philosophers,  and  orators,  Thucydides, 
Xonophon,  Plato,  Aristotle,  Isieus,  and  Lysias ;  the  striking  details  in  the  profound 
and  searching  history  of  Mitford,  and  the  testimony  of  St.  Paul,  aflTord  abundant  and 
sad  prooft  of  the  corruption  of  ancient  morals.  How,  indeed,  could  sound  mor- 
ality and  pure  practice  be  expected  among  a  people  who  had  no  due  sense  of  the 
existence  and  presence  of  the  Father  of  LigktM,  from  whom  cometk  dovm  every  good  and 
every  per/et^  gift. 

(c)  See  Inst  2,  10,  2,  8.  Dig.  60,  16,  120.  Norel,  116.  8  Gibbon's  Hist  78. 
Esprit  des  Loix,  liv.  27. 

{d)  Inst  2, 18,  pr.  Ibid.  sees.  1, 2,  8.  Vide  ntpra,  voL  ii.  827.  The  French  civil 
code  declares,  that  all  persons  may  dispose  by  will,  excepting  those  whom  the  law 
declares  incapable.    Civil  Code,  sec.  902. 

(e)  Spelman  on  Feuds,  c.  6.  Wright  on  Tenures,  171.  Bockmd  was  granted  by 
charter,  and  was  synonymous  with  inheritance ;  and  Sir  Francis  Palgrave  says,  that 
testamentary  dispositions  were  unknown  to  the  Teutons  or  Teutonic  nations,  and  he 
is  of  the.highest  authority  as  to  all  Anglo-Saxon  and  Geiman  antiquitifiB. 

VOL.  IT.  60 


590  OP  BBAL  FBOPEBTT.  [PIKT  TL 

tenures  and  gavelkind  lands,  (a)  The  restraint  upon  the  power 
of  devising  did  not  give  way  to  the  demands  of  family  and  public 
convenience,  so  early  as  the  restraint  upon  alienation  in  the  lifetime 
of  the  owner.  The  power  was  covertly  conferred  by  means  of  the 
application  of  uses ;  for  a  devise  of  the  use  was  not  considered  a 
devise  of  the  land.  The  mode  of  doing  this  was  by  a  feofiment  to 
the  use  of  the  feoffor's  last  will,  and  the  feoffor  being  considered  as 
seised  of  the  use,  not  of  the  land,  could  devise  it.  (ft)  Tlie  devise 
of  the  use  was  supported  by  the  courts  of  equity,  as  a  disposition 
binding  in  conscience ;  and  that  equitable  jurisdiction  continued, 
until  the  use  became,  by  statute,  the  legal  estate.  The  statute  of 
uses  of  27  Hen.  YUI.,  like  tlie  introduction  of  feuds,  again  de- 
stroyed the  privilege  of  devising ;  but  the  disability  was  removed 
witliin  five  years  thereafter,  by  the  statute  of  wills  of  32  Hen.  VUL 
That  statute  applied  the  power  of  devising  to  socage  estates,  and 
to  two  thirds  of  the  lands  held  by  knight-service ;  and  this  last 
and  lingering  check  was  removed,  with  the  abolition  of  the  mili- 
tary tenures,  in  the  beginning  of  tlie  reign  of  Charles  II.,  so  as  to 
render  the  disposition  of  real  property  by  will  absolute.  (<:) 

The  English  law  of  devise  was  imported  into  this  country  bj 
our  ancestors,  and  incorporated  into  our  colonial  jurisprudence, 

under  such  modifications,  in  some  instances,  as  were  deemed 
*  505    expedient.    Lands  may  be  devised  by  *  will  in  all  the  Unite«i 

8t4itcs ;  and  the  statute  regulations  on  the  subject  an- 
substantially  the  same,  and  they  have  been  taken  from  the  EiigliMi 
statutes  of  32  Hen.  VIII.  and  29  Charles  II.  (a)      In  order  lo 


(a)  I>aunder  r.  Brooks,  Cro.  C.  601.  Co.  Litt.  Ill,  b.  In  Wild's  case,  6  Co.  16  b. 
it  was  declared,  that  at  common  law,  lands  were  not  devisable,  except  by  ciit>tom,  ard 
in  ancient  cities  ami  borowjks,  of  houses  and  small  thinj?8.  In  the  reign  of  Henrj'  II., 
only  one  third  part  of  the  personal  estate  was  devisable.  The  other  parts  went  to  the 
wife  and  children.  Glanville,  Ub.  7,  c.  5.  Blackstone,  who  gives  a  clear  and  succinct 
history  of  the  law  of  bequests  of  personal  property  (Comm.  vol.  ii.  4yi-4'J3),  «iys  tliat 
we  cannot  trace  the  precise  time  when  the  old  common-law  restrictions  were  abolished, 
and  the  free  disj)osition  of  chattels  allowed. 

(h)  Iloffnian,  Ass.  V.  Ch.,  in  1  Uoff.  Ch.  253. 

{c)  The  statute  of  wills,  or  a  substitute  for  it,  has  been  adopted  throughout  the 
United  States  ;  but  not  its  jyreamhle,  either  in  letter  or  spirit.  That  preamble  i«  a  curi- 
osity, as  being  a  sample  of  the  most  degrading  and  contemptible  servility  and  flatterr 
that  ever  were  heai)ed  by  slaves  upon  a  master.  In  Scotland,  down  to  a  very  recent 
period,  almost  all  a  man's  heritage,  and  a  great  part  of  his  estate  acquired  by  purchase, 
could  not  be  devised  from  the  lineal  heir. 

(a)  In  Louisiana,  the  power  of  disposition  of  property  by  will  is  limited  to  two 
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give  a  distinct  view  of  the  outlines  or  elements  of  the  law  on  the 
subject  of  devises,  I  shall  proceed  to  consider  the  competency  of 
fhe  parties  to  a  devise ;  the  things  that  are  devisable ;  the  solemni- 
ties requisite  to  a  due  execution  of  the  will ;  and,  lastiy,  some  of  the 
leading  rules  applicable  to  the  construction  of  devises. 

n.   Of  the  parties  to  a  devise. 

The  general  rule  is,  that  all  persons  of  sound  mind^  are  com- 
petent to  devise  real  estate,  with  the  exception  of  infants  and 
married  women.^  This  was  the  provision  in  the  English  statute  of 
wills,  and,  I  presume,  the  exceptions  equally  exist  in  this  coun- 
try. (6)     But  a  feme  covert^  by  deed  of  settiement  made  prior  to 


thirds  of  the  testator's  estate,  if  he  leares,  at  his  decease,  a  legitimate  child ;  and  to 
one  half,  if  he  leaves  two  children ;  and  to  one  third,  if  he  leaves  three,  or  a  greater 
number  of  children ;  and  to  two  thirds,  if,  having  no  children,  the  testator  leaves  a 
father,  mother,  or  both.  Under  the  name  of  children  are  included  descendants,  of 
whatever  degree  thej  be.  The  heirs,  whose  portion  of  the  estate  is  thus  reserved  to 
them  by  law,  are  called  Jixed  heirs,  because  they  cannot  be  disinherited,  except  in 
cases  where  the  testator  has  just  cause  to  disinherit  them,  and  which  cases  are  defined. 
Civil  Code,  arts.  1480, 1481,  1482, 1609-1617.  There  is  much  good  feeling  and  sym- 
pathy, and  there  is  nothing  unreasonable  in  these  very  temperate  checks  upon  the 
unlimited  power  of  devise.  The  law  of  Louisiana  on  this  subject  was  borrowed 
essentially  from  the  French  Civil  Code,  arts.  918,  914,  915. 

(6)  Stat.  84  and  85  Hen.  YIII.  c.  5.    New  York  Revised  Statutes,  vol.  ii.  56,  sec.  1. 
Massachusetts  Revised  Statutes,  1886,  pp.  416,  417.    In  Virginia,  the  will  of  a  blind 


^  As  to  what  aberrations  of  intellect  are  sufficient  to  constitute  imsoaodness,  see  Thompson 
9.  Thompson,  21  Barb.  (N.  T.)  107.  Mere  intellectual  feebleness  not  sufficient.  Newhoose  «. 
Godwin,  17  Barb.  (N.  Y.)  286.  Alston  «.  Jones,  lb.  276.  Abraham  «.  Wilkins,  17  Ark.  292. 
Speculative  belief  is  not  a  clear  test.  Thompson  v.  Qaimby,  2  Bradf.  (N.  Y.)  261.  See  a 
question  of  capacity,  decided  in  Austin  «.  Graham,  29  Eng.  L.  &  £q.  88 ;  Hall  r.  Hall,  18  Geo. 
40.  Vide  the  case  of  Brown  v.  Torrey,  24  Barb.  (N.  Y.)  688;  Watson  v.  Donnelly,  28  Id. 
658;  Stevenson  v.  Stevenson,  88  Penn.  St.  460.  Mental  incapacity  occasioned  by  medi- 
cines, avoids  the  will.    Stedham  v.  Stedham,  82  Ala.  626. 

2  The  New  York  statute  for  "the  more  effectual  protection  of  married  women**  (Laws 
of  1849,  ch.  876),  enables  a  married  woman  to  devise  her  separate  estate  acquired  according  to 
that  act.  Where  the  Chancellor  is  satisfied  that  the  person  against  whom  an  inquisition 
of  lunacy  has  been  found,  has  so  far  recovered  as  to  be  capable  of  nudung  a  will,  he  may 
permit  him  to  make  a  will  under  the  superintendence  of  a  proper  officer,  without  in  other 
respects  discharging  the  proceedings.  In  the  matter  of  Burr,  2  Barb.  Ch.  208.  Under  the 
Act  of  April  11, 1849,  any  married  female  may  convey  and  devise  real  and  personal  property. 
Rev.  Stat  6th  ed.  p.  240,  §  77.  Water  t>.  Cullen,  2  Bradf.  (N.  Y.)  864.  But  under  the  Act 
of  March  20, 1860,  she  cannot  convgy  her  separate  property  without  the  assent,  in  writing,  of 
her  husband;  in  case  of  his  refusal,  absence,  &c.,  she  may  by  petition  apply  to  the  County 
Court  for  leave  to  convey.    Laws  of  New  York,  1860,  p.  167. 


692  OF  SEAL  PBOPESTT.  [PABT  ^ 

her  marriage,  and  vesting  her  estate  in  trustees,  may  be  clothed 
with  a  testamentary  disposition  of  her  lands  ;7  and  a  court  of 
chancery  will  enforce  such  a  power  made  during  coTerture,  under 

the  name  of  an  appointment,  or  declaration  of  trust.  She 
*  506    may  devise  *  by  way  of  execution  of  a    power,  (a)    Bit 

the  will  that  she  makes,  in  such  a  case,  must  be  executed 

man  was  admitted  to  probate.  Boyd  r.  Cook,  8  Leigh,  82.'  A  married  womaii  it 
considered  to  be  incapable  of  making  a  ralid  will  of  lands,  eren  with  the  consent  of 
her  husband,  and  without  any  statute  prohibition  to  that  eflfect.  Osgood  r.  BreedL 
12  Mass.  625.  Marston  v.  Norton,  5  N.  Hamp.  205.  West  v.  West,  10  Sa^ 
&  Rawie,  445.«  In  Ohio  (Allen  v,  LitUe,  5  Ohio,  66),  lUinois,  and  MissiMiivi 
f  Revised  Code  of  Mississippi,  1824,  p.  82),  females  are  competent  to  make  a  wiB  of 
real  and  personal  estate  at  the  age  of  eighteen ;  and,  in  Louisiana,  the  wife,  who  Ini 
very  extensive  privileges,  may  make  a  will  without  the  authority  of  her  husband.  Ii 
Connecticut,  married  women  may  dispose  of  their  estates,  real  and  personal,  by  wJi, 
in  the  same  manner  as  other  persons.  Statutes  of  Connecticut,  1838,  p.  226.  In  Lost 
V,  Williamson,  1  Green  (N.  J.),  Ch.  82,  the  competency  of  an  aged  testator  to  nakei 
will  was  ably  discussed.  He  was  deemed  competent  if  he  had  a  mind  and  memtj 
sufficiently  sound  to  be  of  a  disposing  mind  and  memory,  and  competent  to  know  fl*i  • 
understand  the  business  in  which  he  was  engaged  at  the  time  he  executed  the  vUL^ 
The  interesting  head  of  the  diaabilities  of  testators  is  well  digested  in  Jannan  st 
Wills,  Boston  edit  1846,  vol.  i.  ch.  18 ;  and  I  take  this  occasion  to  observe,  that  lU 
notes  added  to  the  edition  in  two  volumes,  by  J.  C.  Perkins,  £sq.,  have  gim 
increased  value  to  that  full  and  excellent  work,  and  which  appears  to  be  the  nort 
methodical  and  thorough  treatise  which  we  have  on  the  subject.* 

(a)  See  vol.  ii.  of  tliis  work,  171,  and  New  York  Revised  Statutes,  vol.  L  735, 
sec.  110. 


8  Wampler  r.  Wainpler,  9  Ind.  640. 

*  Brown  v.  Torroy,  24  Barb.  (N.  Y.)  283. 

*  As  to  the  (Icpjce  of  iiittuenctr  or  importunity  exercised  over  a  testator,  which  will  rpnC'r 
it  invalid,  see  Kinleside  r.  Harrison,  2  Phil.  651;  Williams  r.  Gonde,  1  Ilapjt;.  577:  Aitu- 
strongr.  Huddle^ton,  1  Moore  P.  C.  47;  Stulz  r.  Schieffle,  18  Kng.  L.  &  Eq.  57t>;  Panain- r» 
r.  Taylor,  11  Gratt.  220;  Sutt<m  v.  Sutton,  6  Ilarring.  (Del.)  459;  Taylor  r.  Kelly,  31  AU.  5.-; 
McDaniel  v.  Crosin',  19  Ark.  633.  The  importunity  must  be  such  as  to  take  away  frw  ajti^  ,▼ 
from  the  testator.  Tunison  v.  Tunison,  4  Bradf.  (X.  Y.)  138.  rnpubli.-'hed  will*  (•' 
the  testator  are  admissible  in  evidence  upon  questions  of  capacity  and  undue  inflnecci'. 
Love  V.  .lohnston,  12  Ired.  355.  And  so  in  Ala])ama,  are  declanitions  t>f  tlu»  testator,  ma«ir  r» 
or  three  weeks  before  the  execution  of  the  will.  Koberts  v.  Trawirk,  17  Ala.  55.  But  c-t 
when  made  six  or  seven  years  before.  Buuyard  r.  McElroy,  21  Ala.  311.  In  Venui»nt,  -J'3 
declarations  are  admissible  to  show  the  condition  of  the  testator's  mind,  but  not  to  sh«>w  unl  .' 
importunity  and  influence,  llobinson  v.  Hutchinson,  26  Vermont,  38.  See  Wat^miiL  r. 
Whitney,  1  Kernan,  157.  As  to  influence  on  the  ])art  of  testator's  wifo,  see  ZimTnoinJ^ 
V.  Zimmerman,  23  Penn.  St.  375.  Small  v.  Small,  4  Greenl.  223.  1  .Tannian  Will*  .4tfc 
Am.  ed.)  4,  and  cases  in  notes.  A  will  disputed  on  the  ground  of  alleg^'d  int«mj'crin.t 
and  undue  influence*,  admitted  to  probate  after  full  discussion.  O'Neil  r.  Murray.  4  Brtii- 
(N.  Y.)  311.  Secrecy  in  the  execution  of  a  will,  when  prompted  and  contrived  by  the  trsn:-* 
himself,  is  no  evidtmce  of  fraud  or  undue  influence.    Coflin  v.  Coflin,  23  N.  Y.  9. 

«  Van  West  r.  Benedict,  1  Bradf.  (N.  Y.)  114. 

7  In  IVIar^'land  the  will  is  good,  though  no  testamentary  power  is  given  by  the  ante-naptil 
agreement.    Michael  c.  Baker,  12  Md.  158. 
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with  the  same  solemnities  as  if  she  had  executed  the  deed  while 
sole,  (i)  An  infant  cannot,  in  any  case,  be  enabled  to  devise 
through  the  medium  of  a  power;  and  the  New  York  statute 
specially  excludes  the  exercise  of  a  power  by  a  married  woman 
during  her  infancy.  (<?) 

Testaments  of  chattels  might,  at  common  law,  be  made  by  infants 
of  the  age  of  fourteen,  if  males,  and  twelve,  if  females.  This  was 
the  English  rule  until  the  statute  of  1  Victoria,  and  the  testa- 
mentary power  of  infants  is  now  abolished.  (cT)  The  laws  of  the 
several  states  are  not  uniform  on  tliis  point.  In  Virginia  no  person 
under  eighteen  years  of  age  can  make  a  will  of  chattels ;  (e)  and 
by  the  New  York  Revised  Statutes,  (/)  the  age  to  make  a  will  of 
personal  estate  is  raised  up  to  eighteen  in  males,  and  sixteen  in 
females.  Nor  can  a  married  woman  make  a  testament  of  chattels, 
any  more  tban  of  lands,  except  under  a  power,  or  marriage  con- 
tract, or  by  her  husband's  license.  (^) 


(b)  Casson  v.  Dade,  1  Bro.  C.  C.  99. 

(c)  New  York  Reyised  Statutes,  vol.  i.  785,  sec.  111. 

(d)  2  Blacks.  Comm.  497.  Arnold  v,  Earle,  2  Rep.  tern.  Lee,  by  Phillimore,  520. 
The  statute  of  1  Victoria,  ch.  26,  declares  that  no  will  made  by  a  person  under  age, 
or  by  a  married  woman  shall  be  valid,  except  such  a  will  as  might  have  been  made 
by  a  married  woman  before  the  passing  of  the  Act ;  consequently  a  married  woman 
in  England  may  still  make  a  will  of  personal  estate  with  her  husband's  consent,  and  a 
will  of  real  or  personal  estate  to  which  she  may  be  entitled  for  her  separate  use,  and 
she  may  also  make  an  appointment  by  will,  in  pursuance  of  a  power  to  be  executed, 
notwithstanding  the  coverture.  The  statute  law  in  Massachusetts,  Vermont,  and 
Pennsylvania,  also  require  the  testator  of  willa,  of  personal  as  well  as  real  estate,  not 
to  be  under  twenty-one  years  of  age.^ 

(e)  Revised  Code  of  Virginia,  224. 

(/)  ^ol-  "•  ^-  The  early  statute  law  of  Connecticut  required  the  in^t  of  either 
sex  to  be  seventeen,  to  be  competent  to  dispose  of  personal  estate  by  will.  This  ia 
still  the  law  of  Connecticut.  Statutes,  1821.  The  Act  of  1881,  m  Ohio,  relating  to 
wills,  does  not  include  married  women  among  the  persons  incompetent  to  make  a 
will,  and  she  is  presumed  to  have  that  power. 

(g)  2  Blacks.  Comm.  498.  Steadman  v.  Powell,  1  Addams,  58.  Hood  v.  Archer, 
1  M'Cord,  225.  Newlin  v.  Freeman,  1  Iredell  (N.  C.)  Law,  514.'  Married  women 
would  seem  to  be  prohibited  in  New  York  firom  making  a  will  of  personal  estate  in 
any  case,  for  the  statute  declares  that  every  male  person  of  eighteen  years  of  age,  and 
every  female,  not  being  a  married  woman,  of  the  age  of  sixteen,  and  no  others,  may  make 
a  will  of  personal  estate.   New  York  Revised  Statutes,  vol.  ii.  60.   By  the  Revised 


1  The  common*  law  is  still  in  force  in  Tennessee.    Davis  r.  Baugh,  1  Sneed  (Tenn.),  477. 
s  Lee  «.  Bennett,  81  Miss.  (2  feo.)  119. 

60» 
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idtom,  may  be  devisees ;  for  the  dewae  is  ^rilhout  icanriderrtioiL  (I) 
A  devise  to  iihe  lieir  -at  law  is  *voidy  if  It  <gi?98  pvaeisaly  the  sum 
Wtste'fhatihe  heir  would  tike  hf  deeeent  if  the  y»ticalar  dsm 
to  him  was  omitted  ont  of  the  will.  The  title  'bydeaoant  irn^  ia 
Huttcase,  precedence  to  (iie  title  hj  devise.  (Q     Xbetoat  ofllianki 

says  Mr.  Oroslejr/is  to  strike  eat  of  «llie  iriU  tlie^iartieBlsr 
^S07   devise"* to  fiie  heir,  and  then,  if  without  thatlie  would  tdb 

hy  descent  ezacdy  the  same  estate  which  the  devise  pnfponto 

iao'give  him,  he  is  in  by  descent  and  net  by  purcfaaae.  (a)    Bnaif 

Hiie  lands  be  devised  to  the  hdr  charged  with  -debts,  be  3till  iaksi 

by  descent ;  for  the  charge  doea  not  operate  aa  an  alteratkm  ef  tfa 

'tfBt&te.  (5)    Corporations  are  excepted  oat  of  the  '^Sm^^ia  jiitalB 

'df -wills ;  and  the  object  of  tiie  law  w«b  to  preirant  ympoiij  fisa 

'being  locked  up  in  perpetnity,  and  also  to  prevent  Uuigiuriiing  mi 

dying  persons  from  being  imposed  upon  by  fiidae  notiona  of  jhobI  w 

duty,  to  give  away  their  estates  fiom  their  fioniliea.     In  timss  d 

popery,  said  Lord  Hardwicke,  the  clergy  got  nearly  Iialf  the  red 

property  of 'the  kingdom  into  their  hands,  and  he  wondered  tKj 

<badnot  got  the  whole,  (e)    But  under  the  statute  of  48  Elii., 


Statutes  of  Connecticut,  1821,  and  of  Illinois,  published  in  1829,  a 

may  dispose  of  her  separate  estate,  both  real  and  personal,  by  will,  in  the 

manner  as  other  persons. 

(h)  Though  an  alien  may  be  a  devisee  as  well  as  purchaser,  he  takes  a  defeifiiik 
estate.  See  vol.  ii.  61.  The  New  York  Revised  Statutes,  vol.  ii.  67,  sec.  4.  bin 
judiciously  declared  such  devises  void,  if  to  persons  who  are  aliens  at  the  death  (t 
the  testator.' 

(t)  Hurst  v.  Earl  of  Winchelsea,  1  Wm.  Blacks.  187.  But  see  cade,  p.  41^  ooa 
the  rule  altered  in  EngUnd  by  statute.^ 

(a)  Crosley's  Treatise  on  Wills,  edit  London,  1828,  p.  101. 

(6)  AlUm  V.  Hcber,  Str.  1270.  Hurst  v.  Earl  of  Winchelsea,  1  Wm.  Blacks.  I!? 
The  statute  of  8  and  4  Wm.  IV.  ch.  106,  altered  the  English  law  in  this  respect.  «d 
dedared,  that  on  a  devise  of  lands  by  the  testator  to  his  heir  at  law,  he  sboaU  ke 
oonsidered  as  takuig  as  devisee,  and  not  by  descent     Vide  supra,  p.  412,  note. 

(c)  Lord  Ilardwicke,  1  Vesey,  228. 


•  Modified  a»  to  resident  aliens.  «ev.  Stat  (N.  T.)  ch.  1,  tit  1,  4  87.  Ths 
S  R.  S.  57,  ^  4,  does  not  apply  to  an  alien  devisee  bom  sfter  the  death  of  tlw  IsMSV 
Wadsworth  v.  Wadsworth,  2  Keman,  876.  An  alien  may  hold  leal  estate- againit  f««T 
one,  and  even  against  the  government  until  office  found.  People  v.  Folsom,  6  OsL  Kt 
Jones  ©.  McMawtere,  20  How.  U.  S.  8.  Wyn  v.  Morris,  16  Ark.  414.  The 
power  of  the  federal  government  is  sufficient  to  enable  it  to  remove  the  disabiUtf  of  i 
to  hiherit    People  v.  Gerke,  6  Cal.  881. 

«  The  rule  adopted  in  Massachusetts  is  that  of  the  toi    Ellis  «.  Pace,  7  Ovk.  ML 
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monly  called  the  statute  of  charitfible  uses,  a  devise  to  a  corporatioa 
for  a  charitable  use  is  valid,  (d)  The  New  York  Revised  Stat- 
.utes  («)  have  turned  thesiipple  esxception  in  the  English,  and  in 
the  former  statute  of  New  York,  intp  an  express  prohibition,  bjr 
declaring,  that  no  devise  to  a  corporation  shall  be  valid,  unless  the 
corporation  be  expressly  authorized  to  take  by  devise.  (/)  ^  There 
was,  however,  the  ^me  construction  of  the  preexisting  stat- 
utes; (^)  and  though  the  English  statute  of  charitable  ^uses  ■*  608 
has  not  been  reenacted  either  in  New  York,  New  Jersey, 
Pennsylvania,  or  Maryland,  nor  probably  in  any  of  the  Uniteji 
States  (a)  the  better  opinion,  in  point  of  authority,  would,  however, 
seem  to  be,  that  a  devise  of  a  charity,  not  directly  to  a  corporation, 
but  in  trust  for  a  charitable  corporation,  would  be  good.  Tliis  is.  ojjk 
the  principle  that  a  court  of  equity,  independent  of  statute,  aad 


(</)  This  was  so  held  in  Flood's  case,  Hob.  186;  and  the  court,  in  that  case, 
.admitted  that  the  devise  was  void  in  law,  because  contrary  to  the  statute  of  wills,  but 
that  such  a  devise  in  mortmain  was  dearly  within  the  relief  of  the  statute  of  Eliza- 
beth.^ Mr.  Crosley,  in  his  learned  and  able  Treatise  on  Wills,  116, 117,  condemns  this 
decision  as  a  strained  construction,  and  a  repeal  of  the  exception  in  the  statute  of 
wills.  The  statute  of  9  Geo.  II.  c.  86,  has  since  corrected  this  construction,  and 
rendered  ail  devises  for  charitable  uses  void,  except  to  the  two  universities  and  certain 
colleges.  The  statute  of  9  Geo.  II.  was  not  in  any  sense  a  mortoiain  act,  for  it  neither 
prohibited  nor  authorized  alienation  in  mortmain,  or  to  a  corporation.  It  only 
avoided  all  demaet  to  charitable  uses ;  for  at  common  law  it  was  lawful  to  devise  po 
individuals  to  charitable  uses,  and  the  statute  allows  the  application  of  property  by 
deed  to  charitable  purposes.  Its  sole  object  was  to  protect  persons  in  extremia  from 
imposition.  The  Master  of  the  RoUs,  in  Corbyn  o.  French,  4  Vesey,  427.  Mellick 
V,  The  Asylum,  Jacobs,  180. 

(e)  Vol.  ii.  67,  sec.  8. 

(/)  This  prohibition  extends  to  a  devise  of  any  estate  And  interest  in  reaLpropertgr 
descendible  to  heirs,  as  well  as  real  estate  itself.  Wright  v.  Trustees  of  Methodij|k 
Episcopal  Church,  1  Hoff.  Ch.  225. 

{g)  Jackson  v,  Hammond,  2  Gaines  Gas.  887. 

(a)  It  has  not  been  repealed,  but  subsists  in  fiill  force  in  Kentucky.  Vide  mqim, 
Tol.  ii.  285. 


^  Mr.  Lewis,  in  his  very  able  work  on  Perpetuity,  p.  708,  says  that,  in  England,  incor- 
porations for  charitable  and  religioos  purposes  are  considered  exceptions  to  the  laws  against 
perpetuities. 

*  It  has  been  decided,  that  where  a  devise,  made  directly  to  a  corporation  not  aathorized 

.  to  take  by  devise,  is  accompanied  with  a  trust,  it  is  void  as  to  the  trust,  as  well  as  the  legal 
esUte.  Ayres  «.  Meth.  Ch.  &c.  8  Sand.  (N.  Y.)  861.  By  an  Act  passed  in  1860  (Laws  af 
N.  Y.  for  1860,  ch.  860),  it  is  enacted  that  no  perMm  having  a  husband,  wife,  child,  or  parent, 

,  thall  devise  or  bequeath  to  any  benevolent,  charitable,  literaiy,  scientific,  religious,  or  mission- 
ary society,  association,  or  corporation,  more  than  one  half  af  his  or  her  estate  after  paymeit 
of  debts,  and  such  devise  or  bequfit  shall  be  valid  to  the  extent  of  one  half  and  no  mote. 


Upon  the  doctrine  of  the  commou  law,  has  jurisdiction  over  beqnets 
and  devisee  to  clmritable  uses ;  and  will  enforce  them,  prorided  tiw 
objects  be  sufficiontly  defiuite,  so  as  to  shut  out  all  arbitrary  discw 
tiou  resting  upon  the  doetriue  of  cy-pres,  (6) 


(b)  M'Cvtee  c  Orplum  Aiylam  Socii>t;r,  9  Coven,  437. 
&  Rawlo,  SB.  Lord  Rcdeadale,  in  Attcirney-Gonenil  v.  Mayor  of  DbUIb,  I  1 
(N.S.J.SiT.  MooreP.  Manre,4  Duui(Ken.),SfiT.  The  cue  of  DmIucU  *. 
GenenI,  6  Uiot.  &.  Johns.  892,  is  ■  slrong  authurjt?  in  oppositioa  lo  th«  doMriwd 
the  other  American  cuaea  whic^h  are  mentioned ;  but  in  tbat  case  there  n 
»Wtmbj  the  willforde«ign4iting  thepoorwho  were  toberelieTcd.  The  abject  «i 
indeflnitc.'  See  the  AdditionAl  authorltice  died,  mpra,  vol.  ii.  pp.  2»Ki-2B8,  «IkhH 
point  i*  olio  mentioned  and  di^cusEcd.'  In  the  one  of  lugUe  «.  TImi  Tru*t»e*tf^ 
Bftilor'a  Bnug  Harbor,  S  I'ctera  U.  S.  09,  it  ww  admitted  that  a  lulwequeDt  Acti 
Ae  legislature  would  give  tall  validity  and  nSevt  to  a  device  fur  cliaritable  lue*,  >!■ 
the  designated  otgect  or  trustees  were  not  otiiervrise  sufHcient  or  compeleot,*  ■ 
in  the  case  of  tJje  Trustees  of  tlie  Melntire  I'uor  Si'liool  v.  The  Zanesvillc  C.Kji 
Company,  9  Oliio.  203.  it  nas  held,  after  a  verj  elaborate  and  Ipamcd  dlsclriK 
tiiat  a  bequest  for  cliarilaUe  uses,  where  the  objevU  were  Bufflciently  defliwd.  anl  U 
penon  designated  as  trustee  acquired  a  capocilj  tu  bold  by  a  subsequent  act  <d  kiv 


1 


I '  >  WlMermui  c.  Baltimon,  B  Md.  Ml. 

•f  'it  TbB  decisioD  in  the  Court  of  Appeals  in  this  stale,  En  Williams  r.  William*,  in  nta^t 
4>  fta  legacy  in  the  will  of  NsUuaiel  retler  in  &vut  of  InisKvs  of  a  ftLnJ  Ua  l^fF 
tultons  rrtufiitiiin  of  certnin  poor  chihlirn,  h  tn  fnvnr  nf  Ihe  i-aliiiily  -f  -urh  I- j«« 
Judge  BeniOf  who  dehvered  ths  opiaion  of  the  ooutt,  cams  to  the  conclnsioa  tfaM  isd 
bequests  in  this  state  were  valid,  and  could  be  cairied  into  effeil,  according  to  tbe  wiO  rf  A> 
testator,  by  the  aid  or  the  equitable  powers  of  the  courts  independent  or  the  statntf  41  ESa- 
beth,  ^  that  the  lav  of  charitable  uses  does  not  derive  its  origin  fyom  the  abovs  MsiMs  ■■ 
depend  upon  it.  It  was  borrowed  from  tbe  dvil  law  as  modified  by  the  institatkos  ef  Ckn- 
tlanity,  and  at  s  very  early  period  became  part  of  the  common  biw.  Tbe  slatott  of  n» 
beth  merely  flimished  a  remedy  &ir  the  abuse  of  chaiitiee.  Directly  the  other  way.  heavia 
Is  tbe  later  case  of  Owens  t.  Tbe  Missionary  Society,  14  N.  T.  BBO,  where  it  was  bfld  tkai 
bequcM  to  an  aniniMrporated  society  Ibr  charitable  pmpoees  was  void,  and  the  coorlDwa  ^ 
a  majority  of  the  judges  wag,  that  tbe  Jurisdiction  ofeqiii^b)  uphold  indefinite  gifts  to  ctai? 
was  derived  from  the  statute  of  Elizabeth.  In  the  still  later  case  of  Maiahall  e.  D(>«( 
13  a.  Y.  3ei,  it  was  held  that  an  uniucorpoisCed  association  could  not  take.  In  ispct  ■ 
charitable  devises  to  corporations,  they  are  plainly  valid  if  the  corporatioa  has  powtf  ■■  nb 
them  by  devise.  If  not,  then  they  are  as  plainly  invalid.  And  where  a  corporatiOB  cam* 
take  such  a  gift  directly,  there  would  seem  to  be  do  reason  to  doubt  that  it  cannot  mdinnlr 
as  tbe  beneficiary  of  a  trust;  and  this  also  was  one  of  the  points  determined  is  Hsrshil  •- 
Downing,  t^ira.  See  Burr  e.  Smith,  T  Vermont,  S41;  Tidal  v.  Girard's  Execntoes,  I  Bs^ 
U.S.  117)  Going  V.  Emery,  IS  Pick.  lOT;  Derby «.  Derby,  4  B.  I.  414;  Fink  •.F^O 
Lonii.  An.  301;  Pcrin  t.  Casey,  21  How.  U.  8.  4S6. 

*  If  a  grant  is  made  to  individuals  for  Ibe  osa  of  a  dinrcb,  which  at  tbe  time  ef  tla  p» 
it  not  incorpoTBled  as  such,  the  persons  to  wbom  the  grant  is  made  staod  leised  to  the  al 
■nd  where  tbe  dinrcb  receives  legal  capaci^  (o  take  and  hold  real  s 
.  die  possession  lo  the  use,  and  tbe  estate  resta.    Uiller  e.  Chittenden,  4  Iowa,  361. 

A  corporation  may  be  the  trustee  of  a  charity,  provided  Ihe  Imat  be  not  le 
inconsbtent  with  Ibe  proper  purposes  Ibr  which  the  corporation  waa  created. 
School  District,  as  S.  Hamp.  44l>.    Trustees  v.  Kdlogg,  1^  S.  T.  (S  Smith),  tt. 
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Witnesses  to  a  will  are  rendered  incapable  of  taking  any  beneficial 
interest  under  it,  except  it  be  creditors  whose  debts,  hj  the  will,  arc 


poration,  took  effect  as  an  executory  devise.^  And  in  Bartlett  v.  Nye,  4  Metcalf,  878^ 
it  was  held  that  a  devise  of  real  estate  to  an  unincorporated  society,  for  charitable  usea^ 
was  valid,  and  the  heirs  would  be  compelled  to  execute  the  trust>  It  is  to  be 
regretted,  that  in  the  recent  revision  of  the  laws  of  New  York,  this  very  interesting 
and  vexatious  question  was  not  put  at  rest  by  an  explicit  provision,  either  in  favor  of 
the  equity  jurisdiction  over  such  charities,  to  the  extent,  perhaps,  of  the  statute  of  Eliz- 
abeth, or  else  by  an  express  denial  of  a  power  to  devise  a  charity  to  any  persons 
whatever,  in  trust  even  for  a  charitable  corporation.  In  Virginia,  in  Gallego  v. 
Attorney-General,  8  Leigh,  450,  the  equity  jurisdiction  over  charities  was  elaborately 
discussed.  The  English  statute  of  charitable  uses  (48  Eliz.),  and  all  the  statutes  of 
mortmain,  were  repealed  long  since  in  Virginia.  There  is  no  statute  restraint  in  thai 
state  upon  devises  to  corporations,  and  a  devise  to  a  corporation  for  a  charitable  pui^ 
pose,  if  the  charity  be  proper  and  definite,  is  valid.  Lomax's  Digest,  vol.  iii.  12.  It 
was  held,  in  conformity  with  Ch.  J.  Marshall's  opinion,  in  4  Wheaton,  1,  that  there 
was  no  common-law  jurisdiction  over  devises  to  charitable  uses,  prior  to  the  statute 
of  Elizabeth ;  and  that  without  the  aid  of  statute  authority,  the  courts  of  chancery 
had  no  jurisdiction  to  decree  charities  where  the  objects  or  beneficiaries  were  indefi- 
nite or  uncertain.  President  Tucker,  in  the  case  in  Leigh,  exposed  with  great  force 
the  arbitrary  and  unreasonable  nature  of  the  cif-pres  principle,  when  applied  to  vague 
or  indefinite  charities.  On  the  other  hand,  in  GrifiBn  r.  Graham,  1  Hawks  (N.  C),  96, 
the  testator  gave  all  the  residue  of  his  estate  to  his  executors  in  trust,  that  out  of  the 
rents  and  profits  they  should  establish  a  school  for  the  maintenance  of  indigent 
•oholars,  and  the  trust  was  supported,  though  the  object  was  very  general,  and  not  so 
specific  as  that  in  Dashlell  v.  Attorney-General,  supra.*  But  the  doctrine  of  execution 
ey-pres  does  not  prevail  in  North  Carolina ;  and  if  the  intention  of  the  testator,  in 
respect  to  a  charity  for  religious  purposes,  cannot  be  literally  fulfilled,  a  trust  result! 
for  the  heir,  or  next  of  kin,  as  the  case  may  be.  McAuley  v.  Wilson,  1  Dev.  (N.  C.) 
Eq.  276. 

In  the  case  of  Costar  v.  Lorillard,  in  the  New  York  Court  of  Errors,  in  December, 
1885,  Ch.  J.  Savage  said,  that  the  doctrine  of  cy-pres  was  statute  law ;  and  he  dted 
several  passages  fix>m  the  New  York  Revised  Statutes  (vol.  i.  748,  sec.  2.  Ibid.  728, 
sec.  17.  Ibid.  726,  sec.  88),  to  show  that  the  courts  are  to  carry  into  efiect  the  inten- 
tion of  the  party  to  an  instrument,  so  far  as  it  can  be  done  consistently  with  law.  He 
said,  that  in  that  case,  if  the  trust  had  been  lawfUl,  the  estate  in  the  trustees  ought  t6 
have  been  sustained,  not  during  the  natural  lives  of  the  twelve  nephews  and  neices, 
but  during  the  natural  lives  of  such  two  of  the  nephews  and  nieces  as  should  soonest 
die.  See  the  case,  supra,  p.  278,  and  p.  271,  and  the  necessity  of  designating  the  two 
lives.'' 

The  doctrine  of  the  English  Court  of  Chancery  is  much  broader  than  any  that  has 

*  See  Hullman  r.  Honcomp,  6  Ohio  (N.  S.),  287.    Hamden  v.  Rice,  24  Conn.  850. 

*  To  the  same  effect  is  Johnson  «.  Mayne,  4  Iowa,  180. 
0  See,  also,  Price  v.  Maxwell,  28  Penn.  St  23. 

T  In  Andrew  v.  The  New  York  Bible  Society,  4  Sandf.  (N.  Y.)  166,  it  was  held,  that 
equity  cannot  decree  the  execution  of  charitable  uses,  when  there  is  neither  a  trustee  nor  a 
cestui  que  trust — the  English  cypres  doctrine  never  having  been  adopted  in  this  coontiy* 
See,  also,  Owens  r.  Missionaiy  Society,  4  Keman  (N.  Y.),  880. 


M  a  salatarr  providoD,  (e)i  llie.BDf^di  etatota  vw  On  «(■» 
qpuoee  of  the  dedsioii  of  the  E.  B.,  in  g>fcifa«<  t.  Damnttifi 
vUdi  ofUblidMd,  afliar  tbreo  Mrrenl  «gamait>  a*  tib»  bw,  M 
Mri)et«r  took  stay  intttetf  itodart'<fl>Trtoift  iaeot^^i^aatiatwi 
l^'^oTBft.    1^deteniun^uHhii^,8&'^Ml]QUa^ 

•*- ■  ■     -.-...i.:    ^tui.i..":it-i.  t  If/,,  t. ,..»■■.- ?-.-     -     ..-. 

%■  fcWBlwiNfl  in  Awiea.  IfabequeM  be  forchiritr,  it  matten  not  ho*  giniUJi 
llMtfltfmiar  pcnooanaj-be;  ur  vrlieth«rth«bequeetaui  becBiricd  ioui ciki cibv 

fc■r  |Wt;  flrwhatlur  the  persons  who  are  Ui  take  be  in  ok  or  not,  or  wlirtliaNt 
M  b«  ft  ooipimtlHi  capable  in  law  to  take  or  not.  In  all  Uiewt,  uhI  the  IUp  oa^ 
|h|t  «a*rt  will  NUlktal  Hie  legaff.  anit  giTe  it  eflbct  Hccnnling  to  iba  own  pnodfto 
'ffii—  kKIiiI  Wtuiltuai  becomes  inexpeilient  or  impnuti cable,  the  cmul  diIIcik^f 
Iji^jw.  na  oraiiB  liaa  a  riglit  to  interTere  «lj?i«  a.  clumtable  obj«.-i  fuK  ai 
^■IVt  iigidi^  !■  (A^HWry  Uie  cliariuble  purpora  the  faoA  sball  be  applied  to.  Siiaia 
^.AohiT,  TftHlj^  l^  ,  Atlomey -General  c.  Andntw,  3  Veeej-,  633.  AUomrr-4ji» 
■lltK  Bowjw,  Ud.  714.  Moggndge  u.  ThackncU,  7  Ibid.  86.  Mill*  r.  VtoK. 
^Jfal.i    nr     BauMtt*.  Ha7ter,  2Bear.  81,     Atlorner-Gcneral  p.  Th«  Ii 

m,  IHcL  SIS.*  The  case  of  the  Fhila.  BaptUt  Auociation  v.  Smith.  8  P 
p.  4SL  In  tbis  hitter  case,  Mr.  Justice  Siorr  investigates  the  docnai 
WMta  Ul  WMi  »MtMBh  and  accuracy  \  and  he  concludes  (p.  497,  sec  alM  U  S.  P.  t> 
flHk-<aXqiiilr'tRl*f**>dence,  rol.  ii.  §  1102),  Uial  the  junsdicttun  of  Die  Cuanit 
CtutBCtTj  over  diaritiea,  loAarB  no  (ni>(  in  iiiterpotfd,  or  there  is  no  person  w  oh  cafaUl 
of  htkiog,  or  where  the  charit;  is  of  an  indeSnite  nature,  is  not  to  be  rpferred  lotJa 
general  juritdiction  of  tliat  court,  but  that  it  sprung  up  alter  the  statute  of  Klintviii, 
and  rcMt  mainlji  on  lb  pnvisiom.  The  conclusion  upon  the  authorities  in  EniHisrt, 
diaira  bj  Lord  Eldon.  is,  that  where  (here  u  a  bequest  to  tratlHajhr  dtaritrAir  ftq"^ 
the  disposition  muitbe  in  t-'liancerj,  under  a  scheme  to  be  approved  hy  a  master;  W 
where  the  object  is  cbaril;,  and  no  trot  a  inltrpofrd,  it  most  be  hy  the  king.  inu!«r  ha 
•ign-maunal ;  for  in  aach  cases  the  king,  as  /xirraa  pairia,  is  deemcil  the  oa3>ti» 
lioDat  tnistee.    Moggridgc  i'.  Thai^kwell,  7  Vesi'7,  S6. 

In  this  countr;,  the  Icgialnture  or  goVL'rnmtnt  uf  the  state,  aa  parat*  patrir,  has  M 
right  to  enforce  ^  charities  of  n  public  nuture.  by  virtue  of  its  general  mipfriniiirHl 
authority  over  the  public  interests,  where  no  other  person  Is  intrusleil  with  it.  Tt* 
jniiadiction  Tested  by  the  statute  of  EliEabi'tU  over  cliarilable  uses  is  sai-I  to  li 
ptnonallg  in  the  chancellor,  ruid  docs  not  belong  to  his  ordinary  or  extraonlinai;  jB»- 
diction  in  duMcay.  Lord  Hardwicke,  in  Corporation  of  Buifbnl  f.  Leothall.  3  AIL 
568.    8tor7  J.,  ub.  tup. 

(c)  The  iCatute  of  2C  Geo.  II.,  making  void  a  legacy  to  an  attesting  wimtsa,  ns 
never  in  fbrce  in  North  Caj^>liaa  or  Tennessee.    3  Humph.  (Teao.)  278.* 

iJ)  Str.  Rep.  1253. 

(c)  2  Com.  ST7. 

*  Baptist  Chnreh  v.  Ptesbfterlan  Church,  IB  R.  Hon.  [Ken.)  e»&. 

*  A  subscribing  witness  »  not  rendered  iQcoinpeli^nt  at  a  wilDC»>  b^  holding  landa  ikNril 
devised,  hi  trast  for  a  deriKB,  □□[  having  any  Interest  biaudf  therein,  f  enlta  «  Ca>4 
<  CaL  au. 


LBCr.  LXVUI.]  OP  BEAL  PROPffitTY.  588 

threatened  to  shake  most  of  the  titles  in  the  kingdom,  that  depended, 
on  devises  by  will.  The  statute  has  been  recently  reenacted  in 
New  York,  with  some  quali&cationfi.  (/^  ^    The  restoration  of  tte 


(/)  New  York  ReviBed  Statutes,  vol.  it.  67,  sec.  6.  Ibid.  65,  sees.  60,  61.  The 
statute  (p.  68^  sec.  12),  requires  all  the  witnesses  to  the  will,  who  are  living  in  the 
state,  and  of  sound  mind,  to  be  produced  and  examined,  on  proof  of  the  will  before 
the  surrogate ;  and  jet  tlie  provision  is,  that  the  beneficial  devise,  legacy  or  interest 
to  a  witness  is  void,  in  case  "  such  will  cannot  be  proved  without  the  testimony  of 
such  witness."  There  seems  to  be  no  room  for  the  application  of  this  exception, 
if  all  the  witnesses  must  be  produced  and  examined.  But  if  such  a  witness  would  liave 
been  entitled  to  a  share  of  the  estate,  if  the  will  had  not  been  nuide,  so  much  of  such 
share  is  saved  to  him  as  will  not  exceed  the  value  of  the  devise  to  him ;  and  he  shall 
recover  that  share  of  the  devisees  or  legatees.  This  last  is  a  very  equitable  qualifica- 
tion of  the  general  rule ;  and  it  has  been  assumed  in  the  Revised  Statutes  of  Illinois, 
published  in  1829.^0 

The  English  statute  of  1  Victoria,  ch.  26,  declares,  that  wills  are  not  to  be  invalid 
on  account  of  the  incompetency  of  attesting  witnesses,  but  beneficial  devises  or  gifts 
to  an  attesting  witness  were  declared  void.  If  real  or  personal  estates  be  charged 
with  debts,  the  creditor,  whose  debt  is  so  charged,  ia  declared  to  be  a  competent  wit- 
ness, and  an  executor  may  be  admitted  to  prove  the  will.  The  statute  of  25  Geo.  II. 
c.  6,  is  repealed.  The  word  credible,  as  to  the  witness,  is  dropped.  By  the  English 
statute  of  6  and  7  Vict  c.  85,  22d  August,  1848,  the  objection  of  incompetency  to  tk 
witness  in  any  case,  as  &r  as  interest  and  infiincy  go,  is  abolished.  But  the  provision 
does  not  extend  to  the  case  of  a  par^  to  the  record,  or  to  the  husband  or  wife  of  the 
same. 

The  insanity  of  the  testator  ia  a  question  of  fBCt  to  be  passed  upon  by  the  surrogate 
in  respect  to  a  wUl  of  personal  estate.  But  his  decision  does  not  conclude  the 
question  so  fiur  as  the  will  contains  a  devise  of  real  estate.  That  can  only  be  set  at 
rest  by  an  issue  firom  chancery,  or  a  trial  at  law.  Bogardus  v.  Clarke,  1  Edw.  Ch. 
266.  The  question  of  intanit^  in  a  testator,  when  partial,  and  c^ing  to  defeat  the 
will,  is  powerfully  and  elaborately  discussed  by  Sir  John  Nicholl,  in  the  Prerogative 


^  If  there  ore  three  witnesses,  and  the  will  is  proved  and  flnaUy  estabKshed  by  the  eridtnce 
of  two,  the  third  witness  is  entitled  to  his  legacy.  Caw  v.  Robertson,  1  Selden,  126.  The 
statate  does  not  require  an  att^tation  clause  to  a  will.  If  the  witnesses  prove  that  all  proper 
ceremonies  were  performed,  the  requisition  is  answered.  Leayciaft  v.  Simmons,  8  Bradf. 
(N.  Y.)36. 

1^  An  executor  is  not  a  competent  witness  to  prove  a  will,  but  his  competency  is  restored 
if  he  renounce  the  trust.  Burritt  r.  Silliman,  16  Barb.  (N.  T.),  198.  Ibid.  8  Keman,  98. 
Dorsey  v.  Warfield,  7  Md.  66.  In  Missouri,  an  executor  is  a  competent  witness.  Murphy  v. 
Murphy,  24  Missou.  8  (Jones),  626.  Also  in  South  Carolina.  Noble  «.  Burnett,  10  Rich. 
Law  (S.  C),  505.  Also  in  North  Carolina — to  any  will  made  after  the  Rev.  Code  took  efiect, 
Jan.  (1856).  Gunter  v.  Gunter,  8  Jones  Law  (N.  C),  441.  An  executor  is  a  competent  wit- 
ness in  Massachusetts  under  the  statute  of  1889,  ch.  107,  on  releasing  his  right  to  recover 
costs.  Baxter  v.  Abbott,  7  Gray,  71.  A  will  cannot  be  impeached  for  fraud  and  undue  infli^ 
ence  on  the  ground  that  the  draftsman  takes  a  benefit  under  it,  if  his  legacy  is  not  greater  in 
amoont  than  those  given  to  other  persons  standing  in  the  same  degree  of  relationship  to  the 
testator,  and  is  not  unreasonable  in  view  of  the  circumstances.    Coffin  v.  Coffin,  28  N.  T.  9. 
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competency  of  subscribing  witnesses,  by  declaring  their  beneficial 
interest  under  the  will  void,  put  an  end  to  a  greatly  Utigated 

*  510  question,  which  *  arose  in  the  time  of  Lord  Mansfield.  The 
question  was,  whether  a  witness  was  competent  to  proTe  i 


Court  of  Canterbury,  in  the  case  of  Dew  v.  Clark,  1  Addama,  279.  He  ooniden 
delusion  to  be  the  true  criterion  of  insanity,  which  is  when  the  patient  oooe  cooceiTCi 
something  extravagant  to  exist,  which  has  still  no  existence  whaterer,  bot  in  his  ova 
heated  imagination,  and  wherever,  at  the  same  time,  having  once  so  conceived,  be  v 
incapable  of  being,  or  at  least  of  being  permanentlif  reasoned  out  of  tliat  oonoeptioa ; 
such  a  patient  is  said  to  be  under  a  delusion ;  and  delusion  in  that  sense,  and  insuiirr, 
are  almost,  if  not  altogether,  convertible  terms.  The  opinion  of  all  the  judges  vm 
taken  in  the  House  of  Lords,  in  June,  1S47,  as  to  the  proper  qoestions  for  the  jnrj  oa 
trials  in  criminal  cases,  under  the  defence  of  insanitj.i*  gee  2  N.  T.  Legal  Observer, 
241,  and  Wharton's  American  Criminal  Law,  edit.  Philadelphia,  1846,  p.  12.  The 
last  work  is  ably  executed.  The  English  judges,  in  the  opinions  referred  to,  stated 
that  if  the  party  charged  with  a  crime  was  not,  at  the  time  the  act  was  committed, 
conscious  of  right  and  wrong,  or  did  not  know  right  from  wrong,  and  tliat  be  detrlr 
and  satisfactorily  proved,  he  was  not  guilty.  See  also  Regina  v.  Higglnson,  1  Cirr. 
&  Kir.  180.  The  same  varied  course  of  decision,  and  danger  of  contzadictory 
decisions  respecting  the  will  of  the  personal  and  real  estates,  exist  in  England.  Moot> 
gomery  t;.  Clark,  2  Atk.  878.  Clark  v.  Dew,  1  Buss.  &  My.  108.  1  Addams  E.  279l 
Hume  t^.  Burton,  1  Bidg.  P.  C.  277. 

A  testator  must  be  of  sound  and  disposing  mind  and  memory,  but  the  necessary 
degree  of  mental  capacity  requisite,  has  opened  a  wide  field  for  discnssion  in  the 
court).  In  the  cases  of  Van  Alst  r.  Hunter,  5  Johns.  Ch.  148,  and  Sloan  r.  Maxwell. 
2  Green  (N.  J.)  Ch.  6G3,  the  requisite  sanity  of  a  testator  was  much  con*  i  tie  re- 1' 
Age  will  not  disqualify  from  making  a  will,  provided  tlie  testator  lias  a  conifvtt-ni 
possession  of  his  mental  faculties.  Co<le,  6,  22,  3-8,  24,  14.  Voet,  21,  30. i*  TJ.e 
failure  of  memory  is  not  su£Scient  to  create  the  incapacity,  unless  it  be  quite  total.  <jr 
extended  to  his  immediate  family  and  property.  Den  v.  Van  Cleve,  cited  in  2  Cirwr. 
60G.^*  The  Komanlaw  applied  the  incapacity  to  extreme  failure  of  memory,  as  t.>ra 
man  to  forget  his  own  name  —  fatum  prdsumitur  qui  in  jn-opio  nominr  errat.  OmIo.  •:■. 
24,  14,  and  n.  55.  The  want  of  recollection  of  names  is  one  of  the  earliest  symptoms 
of  a  decay  of  tlie  memory,  but  tliis  fiiilure  may  exist  to  a  very  great  degree,  and  vet 


12  Speculative  belief  is  not  a  clear  test  of  insanity.  Thompson  r.  Quimhy,  2  Bradf.  (N.  Y.) 
449. 

18  Morris  r.  Stokes.  21  Geo.  552.     Overton  r.  Overton,  18  B.  Mon.  (Ken  )  61. 

H  Maverick  r.  Keynoids,  2  Bradf.  (N.  Y.)  360.    Carroll  r.  Norton,  8  Bradf.  (N.  Y.>  291. 

16  At  the  time  the  testator  makes  his  will,  it  is  not  necessary  he  should  have  a  reitillrttioo 
of  all  his  estate,  of  his  family  in  life,  of  their  condition  in  ^neral,  and  the  prubahle  »f.tft>.t  tht 
proposed  disposition  will  have,  and  be  able  to  collect  this  all  in  one  view.  McMastcn  t. 
Blair,  29  Penn.  St.  298. 

Occasional  mental  derangement  beinj?  shown  in  the  testator,  and  the  testimony  being  coe- 
flicting  as  to  whether  the  will  was  made  in  a  lucid  interval,  but  showing  that  his  mind  w» 
clear  the  day  before  and  the  day  after;  that  the  will  was  in  accordance  with  his  pn  vi«ni.»ir 
expressed  intentions,  and  was  approved  by  him  afterwards,  was  sustained.  Gonibault  t, 
Public  Administrator,  4  Bradf.  (N.  Y.)  226. 
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will,  who  was  interested  wheu  he  subscribed  his  name,  and  whose 
interest  had  been  discharged  when  he  was  called  on  to  testify. 
Lord  Mansfield  (a)  held  it  to  be  sufficient  that  the  competency,  or 
disinterested  character  of  the  witness,  existed  when  called  as  a 
witness.  This  decision  was  opposed  with  great  ingenuity  and  elo- 
quence by  Lord  Camden,  (6)  though  the  majority  of  the  court 
over  which  he  presided  followed  the  decision  of  the  K.  B. 

ni.   Of  things  devisable. 

It  is  the  settled  rule  of  the  English  law,  that  the  testator  must  be 
seised  of  the  lands  devised  at  the  time  of  making  the  will.  He 
must  have  a  legal  or  equitable  title  in  the  land  devised,  (c)  ^  The 
devise  is  in  the  nature  of  a  conveyance,  or  an  appointment  of  a 
particular  estate ;  and  therefore  lands  purchased  after  the  execu- 
tion of  the  will  do  not  pass  by  it.  (d)     The  testator  must  likewise 


"  the  solid  power  of  andentanding  "  remain.  The  rule  on  the  gubject  is,  that  sanitj' 
ia  to  be  presumed,  and  he  who  seeks  to  avoid  a  will  on  the  ground  of  mental  imbe- 
cility, must  show  it.  Jackson  o.  Van  Duzen,  6  Johns.  144.  On  tlie  trial  of  Earl  Ferrers, 
for  murder,  before  the  House  of  Lords,  the  defence  was  insanity,  and  Lord  Camden 
•aid  in  that  case,  "  Had  the  noble  prisoner  at  the  bar  a  power  of  distinguishing,  as  a 
moral  agent,  between  right  and  wrong,  or  was  he  ignorant  in  Uie  opinion  of  the  triers, 
that  murder  was  an  offence  to  God  as  well  as  man  ?  **  The  remarks  of  the  Solicitor- 
General,  Sir  Cliarles  Yorke,  were  still  more  striking,  and  show  the  caution  in  which 
the  plea  of  insanity  should  be  received.  Campbell's  Lives  of  the  Lord  Chancellors, 
▼ol.  V. 

(a)  Windham  v.  Chetwynd,  1  Burr.  464. 

(6)  Doe  v.  Kersey,  C.  B.  Easter  Term,  1765.  Powell  on  Devises,  131.  1  Day, 
41,  note.  *  This  very  point  arose  in  Hawes  v.  Humphrey,  9  Pick.  850,  and  the  court 
held,  that  a  witness  to  a  will  must  have  been  competent  at  the  time  of  attestation ; 
and  they  took  that  side  of  the  question  as  appearing  to  be  most  reasonable,  and  most 
comformable  to  the  statute.  The  Mass.  Revised  Statutes  of  1886,  have  declared  that 
the  witnesses  must  be  competent  at  the  time  of  attestation,  and  this  was  so  declared 
by  statute  in  England,  and  the  opinion  of  Lord  Camden  has  finally  prevailed.  But 
in  Alabama  a  deposition  taken  dt  bene  esse  cannot  be  read  at  the  trial,  if  the  witness 
would  be  incompetent,  if  then  present,  though  he  was  competent  when  the  deposition 
was  taken.    Jones  t;.  .Scott,  2  Ala.  58. 

(c)  Langford  v.  Pitt,  2  P.  Wms.  629.  Greenhill  v.  Greenhill,  Prec.  m  Ch.  820. 
Potter  V.  Potter,  1  Vesey,  487.    M'Kinnon  v,  Thompson,  8  Johns.  Ch.  807. 

{d)  Lord  Mansfield,  in  Pistol  v.  Riccardson,  8  Doug.  861,  admitted  the  rule  to 
be  settled,  and  on  the  ground  that  the  will  in  that  respect  resembled  a  conveyance. 
By  the  Roman  law,  after-purchased  lands  passed,  and  the  rule,  he  said,  might  as  well 
have  been  declared  the  other  way,  but  the  doctrine  could  not  be  shaken.    If  legacies 


1  A  mere  wrongdoer,  who  has  only  a  color  of  title,  cannot  pass  any  estate  by  his  will 
his  devisees.    Smith  v.  Bryan,  12  Ired.  11. 
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eontinuo  seised  at  tlie  time  of  his  death,  (^e)  In  Chodn^  t. 
FaresteTy  (/)  it  was  held,  that  a  right  of  entry  was  not  derisaUe. 
It  was  not  a  right  assignable  at  common  law,  and  it  did  not  M 


be  bequeathed  to  hein,  and  the  lands  devised  to  B.,  not  an  heir,  the  beira  maj  dinii 
and  recover,  in  the  character  of  heirs,  <ifter'<Kquired  lands,  withoot  being  oUi|>ed  to 
elect  between  the  lands  and  the  legacies.  This  was  decided  in  the  case  of  The  Otj 
of  Philadelphia  v.  Davis,  1  Wharton,  490,  after  a  very  elaborate  disctiMioii,  and  ooa- 
trary  to  the  case  of  Thellosson  r.  Woodford,  18  Vesev,  209.' 

(«)  Bro.  Abr.  tit  Devise,  pi.  15.  Butler  v.  Baker,  8  Co.  25,  a.  Bonker  r.  Coke. 
1  Salk.  287.  1  Bro.  P.  C.  199,  S.  C.  Arthur  v,  Bokenham,  11  Mod.  148.  This  rde 
was  strictly  maintained  in  Pennsylvania,  and  the  case  of  Girard  v.  The  City  of  Fldlap 
delpbia,  notwithstanding  the  will  was  intended  by  the  testator  to  apply  to  lands  whieh 
■light  be  ihenafter  purchased.  4  liawle,  828.  The  law  ia  now  altered  in  Pennfjl- 
vania,  by  Act  of  8th  April,  1888.  When  it  clearly  appears  that  the  testator  inteoM 
that  his  will  should  cover  after-acquired  lands,  the  rule  in  equity  would  seem  to  bt 
that  the  heir  cannot  take  both  as  heur  and  as  legatee,  and  a  court  of  equity  wiU  pil 
him  to  his  election  to  take  under  the  will  or  as  heir,  and  he  will  not  be  allowed  ts 
take  in  both  capacities,  as  heir  and  as  legatee.  Thellusson  r.  Woodford,  18  Vesev, 
220,  221.  Churchman  v.  Irebmd,  1  Russ.  &  My.  250,  8.  C.  4  Sim.  620.  Tberdi 
in  the  English  chancery  is,  that  a  republication  of  a  will  by  a  codicil  makes  a  wSL 
speak  as  of  the  date  of  the  codicil,  and  it  will,  as  a  republication,  take  in  lands  pv- 
chased  up  to  the  date  of  the  codicil.  A  clear  intent  wiU,  however,  prevent  tlie  app& 
cation  of  the  rule,  as  if  the  codicil  should  say,  "  I  am  now  dealing  with  the  pnipeitf 
I  have  given  by  the  will,  and  with  none  other."  Monevpenny  r.  Bristow.  2  Rii««.  k 
My.  117.     Miles  v.  Boytlen,  3  Pick.  213.     Kip  v.  Van  Cortland,  7  Hill  (N.  Yj.  Uf> 

The  English  real  property  commissionera,  in  their  report  in  April,   1H:W,  nin^m- 
mende<l  an  alteration  in  the  law  to  the  etfect  that  a  will  shouhl  pass  property  ci  ar^ 
description  comprised  in  its  terms,  which  a  testator  may  be  entitle*!  to  at  the  time  ff 
his  death,  unless  an  intention  to  the  contrary  should  appear  upon  the  will.     An'l  tl^ 
English  Parliament,  by  statute  of  1  Victoria,  ch.  26,  passetl  for  the  omrmlmt'nt  of  i'-* 
law  with  resptct  to  wills,  declared  that  every  person  might  dispose  by  will  t»f  hi-*  r\il 
and  personal  estate,  legal  or  equitable,  which  would  otherwise  go  to  his  heir  or  exet-'> 
tor.     The  {wwer  was  extended  to  contingent,  executory,  and  future  intere>ti»,  in  any 
real  or  personal  estates,  that  would  devolve  if  not  devised,  upon  the  heir,  ami  19 
rights  of  entry,  and  to  real  and  personal  estate  acquired  after  the  execution  of  m 
will,  and  to  which  the  testator  is  entitled  at  his  death.     The  statute  «lecla.nes,  tint 
every  will  in  reference  to  the  real  and  personal  estate  comprised  in   it,  shall  l>e  ofh 
Btrued  to  speak  and  take  effect  as  if  it  had  been  executed  immediately  l»efi»re  t*:e 
death  of  the  testator.^    Again,  by  the  Act  of  7  Wm.  IV.  and  1  Vict.  c.  26,  it  is  decbrel 
that  a  general  devise  of  real  estate  shall  be  deemed  to  include  any  real  estate  wh.clj 
the  testator  may  have  power  to  appoint,  in  any  manner  he  may  think  prt)i)er,  an4 
shall  oiwratc  as  an  execution  of  such  power,  miless  a  contrary  intention  shall  appi-ar 
by  the  will. 

(/)  8  East,  552.     1  Taunt.  578,  S.  C. 


2  In  New  York,  by  statute  of  1860,  ch.  360,  if  a  testator  leave  a  husband,  wife,  child, « 
parent^  his  charitable  bequest  cannot  exceed  one  half  of  his  e&tate. 
8  Such  is  the  statute  law  of  Mar^dand.    Laws  of  1850,  ch.  259. 
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within  the  words  of  the  statute  6f  wills  of  82  Hen.  VIII.  Tliie 
decision  was  afiirmed  in  the  Exchequer  Chamber,  but  upon  otlier 
grounds ;  and  Chief  Justice  Mansfield  intimated,  t^at  a  right  that 
was  descendible  by  inheritance  ought  to  be  devisable.  It  had  been 
previously  decided,  and  on  much  more  enlarged  and  liberal 
grounds,  in  Joticb  v.  Roe^  (jg)  *  that  executory  devises,  and  *  511 
all  possibilities  coupled  with  an  interest,  were  devisable,  (a) 
But  a  right  to  enter  for  a  condition  broken,  or  under  the  warranty" 
annexed  to  an  exchange,  is  not  devisable ;  nor  is  the^  benefit  of 
a  condition,  unless  it  be  annexed  to  a  reversion.  (6)  The  interest* 
under  a  contingent  remainder  or  executory  devise,  or  future,  or 
springing  use,  is  devisable.  All  contingent  possible  estates  ar& 
devisable,  for  there  is  an  interest.  But  flie  mere  possibility  of  an^ 
expectant  heir  is  not  devisable,  for  that  is  not  within  tlie  principle. 
So,  if  a  settlement  be  made  on  the  survivor  of  A.,  B.,  and  C, 
neither  of  them  can  devise  the  possibility.  The  person  who  is  to» 
take  is  not  ascertained.  (<?) 

The  comprehensive  views  of  the  right  of  testamentary  disposition^ 
contained  in  the  case  of  Jone%  v.  Boe^  have,  I  presiftme,  been  gen- 
erally adopted  in  this  country.  The  statute  of  New  York,  of  1787^ 
gave  the  power  of  devise  to  persons  msed  of  estates  of  inheritaiM^ 
in  lands,  rents,  and  other  hereditaments  in  possession,  remaiader^ 
or  reversion.  The  subsequent  provisions  of  the  statute  law  dropped 
the  word  "  seised,"  and  gave  the  power  of  devising  to  persons  having 
estates  of  inheritance;  and  in  Jackson  v.  Varick(d)^  it  was  held, 
after  much  discussion,  that  a  right  of  entry  in  land  was  devisable, 


ig)  3  Tenn  Rep.  88.    1  H.  Blacks.  80,  S.  O. 

(a)  By  the  New  York  Rerued  Statutes,  a  possibility  coupled  with  an  interest  it 
devisable,  if  the  person  in  whom  the  interest  is  to  rest  can  be  ascertained.  Ever/ 
interest  which  is  descendible  may  be  devised,  and  this  embraces  all  contingent*  inter* 
ests.    2  R.  S.  57,  sec.  2.    Pond  v.  Bergh,  10  Paige,  141, 168. 

(6)  Lord  Hardwicke,  in  Arelyn  v.  Ward,  1  Vesey,  428.  Goodright  v.  Forester, 
8  East,  552.  Preston  on  Abstracts,  vol.  it  204.  Mr.  Preston  donbts  whether  a  mere 
possibility  of  reverter  be  devisable ;  but  there  seems  to  be  no  reason  for  doubt,  since 
the  decision  in  Jones  v.  Roe.  The  English  law  is  now  settled  by  the  Act  of  7  Wm. 
IV .  and  1  Vict  c.  26,  that  rights  of  entry  for  condition  broken,  and  all  other  rights  of 
entry,  are  devisable.  In  Deas  v.  Horry,  2  Hill  (S.  C.)  Ch.  248»  Mr.  Justice  Harper 
was  of  opinion,  that  a  possibility  of  reverter  was  not  devisable,  for  it  was  not  a  possi- 
bility coupled  with  an  interest,  but  a  mere  naked  possibility. 

(c)  Doe  V.  Tomkinson,  2  Maule  &  Selw.  165.  See  mpra,  p.  811,  n.  (0),  as  to  tfai 
devise  of  trust  estates,  and  pp.  884,  886,  as  to  the  execotioo  of  a  power  by  wHL 

(d)  7  Cowen,  288.    S.  C.  2  Wendell,  166. 
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though  at  the  time  of  the  devise  and  of  the  testator's  death,  die 
huid  was  held  adversely.  Such  a  right  would  i>ass  by  descent; 
and  there  were  no  reasons  of  policy  to  create  a  distinction  in  this 
respect  between  descent  and  devise ;  and,  though  there  was  no 
substantial  difference  between  the  New  York  and  the  English  stat- 
utes of  wills,  the  former  was  rather  more  comprehensive  in  terms. 
The  English  rule,  requiring  the  testator  to  be  actually 
*  512  *  seised  of  the  lands  devised  at  the  time  of  making  the  will, 
and  to  continue  seised  at  the  time  of  his  death,  continued 
to  be  the  law  of  New  York,  down  to  the  recent  revision  of  the 
statute  law.  (a)  ^  The  general  rule  of  the  English  law  has  been 
admitted  to  be  existing  in  Maine,  Connecticut,  North  Carolina,  and 
Alabama.  (6)  The  devise  under  the  English  law  is  a  species  of 
conveyance ;  and  that  is  the  reason  that  the  devise  operates  only 
upon  such  real  estate  as  the  testator  owned  and  vras  seised  of  at  the 
time  of  making  the  will,  (c)  ^  An  auxiUary  consideration  maj  bo 
founded  on  the  mterest  which  the  law  always  takes  in  heirs ;  and 
the  nile  was,  until  recently,  received  in  Massachusetts  as  an  expUcit 
and  inflexible  rule  of  law.  (^d)  The  New  York  Revised  Statutes 
have  altered  the  language  of  the  law,  and  put  all  debatable  ques- 
tions to  rest,  and  made  the  devises  prospective,  by  declaring  that 
every  estate  and  interest  descendible  to  heirs  may  be  devised  ;  aud 
that  every  will  made  in  express  terms,  of  all  real  estate,  or  in  anj 
other  terms  denoting  the  testator's  intent  to  devise  all  his  real 
property,  shall  be  construed  to  pass  all  the  real  estate  whicli  he 
was  entitled  to  devise  at  the  time  of  his  death.  («^)      The  law  in 

(a)  Minuse  v.  Cox,  6  Johns.  Ch.  441. 

{b)  Carter  v.  Thomas,  4  Greenl.  841.  Meaclor  v.  Sorsby,  2  Ala.  712.  Brewster - 
McCall,  15  Conn.  274.  Foster  v.  Craige,  3  Ired.  636.  But  in  Whittniore  r.  lit^an. 
6  N.  Hamp.  47,  the  court  seemed  to  think  the  English  rule  was  unreasonable,  and  ilat 
a  mere  right  of  entry  was  devisable. 

(c)  2  Blacks.  Comm.  378. 

(d)  Parker  C.  J.,  6  Pick.  114.     10  Mass.  131.     17  Ibid.  68. 

(e)  New  York  Revised  Statutes,  vol.  ii.  67,  sees.  2,  6.  But  a  devise  of  land?  in  * 
particular  place,  unless  the  intention  be  otherwise  and  apparent,  will  be  confine!  to 


1  A  will  does  not  take  effect,  nor  are  there  any  rights  acquired  under  it,  until  the  d.irh 
of  the  tefltator,  and  its  construction  is  to  depend  upon  the  law  as  it  then  stand;*;  therel».r>-  * 
statute,  passed  after  the  making  of  the  will,  but  before  the  death  of  the  testator,  by  whiih  ibr 
common  law  is  changed,  will  operate  uiwn  the  will.  Loveren  v.  Lamprey,  2  Foster,  4S4. 
Price  V.  Taylor,  28  Penn.  St.  95. 

2  A  right  to  maintain  an  eqilitable  suit  to  set  aside  a  conveyance  is  devisable  in  En^Ucii 
Gresley  v.  Mousely,  4  De  G.  &  J.  78. 
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Massachusetts,  Yermont,  Pennsylvania,  and  Virginia,  is  the  same 
as  that  now  in  New  York,  In  Virginia,  seisin  is  not  requisite  to  a 
devise,  and  a  right  of  entry  is  devisable.  (/)  Rights  of  entry  are 
devisable,  even  though  there  be  an  adverse  possession  or  disseisin  ; 
and  the  will  will  extend  prospectively,  and  carry  all  the  testator's 
lands  existing  at  his  death,  if  so  evidently  intended,  (jg)  This  is 
also  understood  to  be  the  law  in  Kentucky,^  Maine,  Alabama, 
Connecticut,  North  Carolina,  Illinois,  and  Ohio,  and  in  the  latter 
state  the  statute  declares  that  every  description  of  property  may  be 
devised.  (A)  ^  We  have  therefore,  in  many  parts,  at  least 
of  the  United  *  States,  this  settled  test  of  a  devisable  interest,  *  &18 
that  it  is  every  interest  in  land  that  is  descendible.  In 
England,  the  more  recent  test  is  a  possibility  coupled  with  an 
interest  (a)  ;  and  under  either  rule  the  law  of  devise  is  of  a  suffi- 

lands  in  that  place  owned  by  the  testator,  at  the  time  of  the  will.  Pond  u.  Bergh, 
10  Paige,  140.  An  estate  per  autre  vie,  though  personal  assets,  may  be  devised  under 
the  term  "  lands/'  and  a  power  to  sell  lands  may  be  devised.    1  Hoff.  Ch.  204,  225. 

(/)  Lomax's  Dig.  toI.  ill.  p.  20.    Watts  v.  Cole,  2  Leigh,  664. 

ig)  Turpin  ».  Turpm,  1  Wash.  76.  Hyer  v.  Shobe,  2  Munf.  200.  Stoever  v. 
Lessee  of  Whitman,  6  Binney,  416.  Tilghman  C.  J.,  4  Serg.  &  Rawle,  435.  2  Leigh, 
C64.  Pennsylvania  Statute  of  Wills  of  1705,  and  the  Revised  Act  relating  to  Wills, 
April  8, 1883,  sec.  10.  Massachusetts  Bevised  Statutes,  1836.  Revised  Statutes  of 
Vermont,  1839,  p.  254.    Willis  v.  Watson,  4  Scam.  64.' 

(h)  Griffith's  Law  Register,  tit  Kentucky.  Lessee  of  Smith  v.  Jones,  4  Ohio,  115. 
Statutes  of  Ohio,  1881.  Jarman  on  Wills,  vol.  1.  48,  notes,  Boston  edition.  In 
Tennessee,  devisees  cannot  come  in  for  a  share  of  the  real  estate  acquired  after  making 
the  will,  without  brmging  into  hotchpot  the  Umd  devised  to  tliem.  Vance  v.  Huling, 
2  Yerger,  135.  Sturdevant  v,  Goodrich,  8  Ibid.  95.  The  English  statute  of  distribu- 
tions, of  29  Charles  II.,  used  the  words  "  settled  in  his  lifetime,"  and  did  not  apply  to 
a  settlement  or  advancement  by  will.  The  Tennessee  rule  resembles  the  English  law 
of  hotchpot,  as  applicable  to  estates  in  coparcenary. 

(a)  But  see  ante,  p.  510,  n.  (e) ;  511,  ns.  (a)  and  (6). 

*  Legget  V.  Hart,  28  Missou.  (2  Jones)  127. 

^  Lands  acquired  after  a  will  is  made,  do  not  pass  under  it,  but  descend  to  the  heirs  of  the 
testator.    Ross  r.  Ross,  12  B.  Mon.  (Ken.)  487.    Succession  of  Valentine,  12  Louis.  An.  286. 

A  devise,  made  in  1746,  of  all  the  testator's  land  to  his  wife,  did  not  pass  to  her  any  land 
after  acquired,  but  it  descended  to  his  heir  at  law.    Clements  v.  Kyles,  18  Gratt  (Va.). 

The  conveyance  of  all  the  land  owned  by  the  testator  at  the  time  of  making  his  will, 
operates  as  a  revocation  of  the  will,  and  lands  afterwards  acquired '  do  not  piuss  by  the  wilL 
Bowen  r.  Johnson,  6  Ind.  110. 

*  In  South  Carolina  it  is  held  that  property  acquired  after  execution  of  a  will,  will  pass  by 
it,  without  republication,  if  there  be  words  sufficient  to  cover  it.  Thus,  "  all  my  wagons  ** 
and  "all  my  stock,'*  was  held  sufficient  to  pass  after-acquired  hors^  and  a  road-wagon. 
Dennis  v.  Dennis,  6  Rich.  468.  But  this  does  not  appear  to  be  so  in  regard  to  real  estate. 
Landrum  v.  Hatcher,  11  Rich.  Law  (S.  C),  164.  And  the  law  of  Florida,  in  regard  to  real 
estate,  appears  to  be  the  same  as  in  South  Carolina.   Watson  v.  Child,  9  Rich*  £q.  (S.  C)  189. 

51* 
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dentl J  comprehensive  opentkm  otct  the  real  eslmfe.  It  is  pitMilc 
that  devises  receive  a  oonstmcdon  ia  every  part  of  the  United  Slaiei 
as  extended  as  that  in  England. 

A  joint  tenant  has  not  an  interest  which  is  dnrtsilile.^  Th 
reason  given  bj  Lord  Coke  is,  that  the  sorviviii^  joint  tenant  ka 
an  interest,  which  first  attaches  at  the  death  of  the  joint  tenaii 
making  the  will ;  and  he  insists,  that  there  is  a  prioritj  of  time  ii 
an  instant ;  and  Mr.  Butler  refers  to  another  caae  in  which  tks 
-.subtlety  was  applied.  (6}  A  better  reason  than  this  refinement  is 
that  the  old  law  &vored  jointrtenanc^ ;  and  the  survivor  daimi 
under  the  first  feoflfor,  which  is  a  title  paramount  to  that  at  in 
devisee ;  and  a  devisee  is  not  permitted  to  sever  the  joinMenaDg'. 

IV.  ITu  execution  of  the  unU. 

The  general  provi^on  on  this  subject  is,  that  the  will  of  real 
estate  must  be  in  writing,  and  subscribed  by  the  testator,  or 
acknowledged  by  him  in  the  presence  of  at  least  two  witnesses, 
who  are  to  subscribe  their  names  as  witnesses,  (^e^  The  regula- 
tions in  the  several  states  differ  in  some  unessential  points;  bat 
generally  they  have  adopted  the  directions  given  by  the  En^iah 
statute  of  frauds,  of  29  Charles  II.'  The  general  doctrine  of 
iutcmational  law  is,  that  wills  concerning  land  must  be  executed 
according  to  the  prescrilK?d  formalities  of  the  state  in  wliieh  tb? 
Imid  is  iituated  ;  but  wills  of  chattels,  executed  according  to  tho 
laws  of  tlie  place  of  the  testator's  domicil,  will  pass  personal  pru'- 
crty  in  all  other  countries,  though  not  executed  according  to  iheir 
laws.     The  status,  or  capacity  of  the  testator  to   disjx^se  of  his 


{h)  Litt.  sec.  287.  Co.  Litt.  18o,  b.  Perkins,  sec.  500.  Butler's  note  6S,  to  Co 
Litt  lib.  3. 

(r)  In  ordinarv  cases,  it  is  not  necessary  to  prove  that  the  will  waa  read  over  to 
the  testator,  or  that  he  knew  the  contents  of  it ;  all  this  fJEict  will  be  presumeil.  if  ti.f 
prescribed  formalities  of  execution  are  followed.  But  the  presumption  may  w 
repelled,  and  positive  and  satisfactory  proof  required,  if  a  doubt  be  thrown  over  the 
case.     Billinghurst  r.  Vickers,  1  Piull.  Eccl.  187.     Day  r.  Day,  2  Green  Ch.  olJ. 


^  Sarvivorship  as  an  incident  of  joint  tenancy  is  abolished  in  Mississippi  by  statute,  nod 
the  interest  of  a  joint  tenant  is  devisable  and  descendible.     Nichols  r.  Denney,  37  Miss.  6:^. 

2  In  Mar\'Iand,  it  has  been  held,  that  a  paper  intended  as  instructiona,  or  as  a  metncnr- 
dam  to  enable  a  scrivener  to  make  a  will,  it'  the  formal  act  be  leti  unfinished,  may  be  made  t 
will  by  any  act  which  the  law  pronounces  to  be  the  act  of  God,  provided  that,  to  thai 
the  same  intent  continued-    Booker  c.  Rogers,  9  Gill.  44. 


LEC.  LXVin.]  OF  REAL  FBOFEBFT.  607 

personal  estate  by  will,  depends  upon  the  law  of  Iiis  domicil.' 
Mobilia  personam  aequuntuVj  immohilia  aitum.  (^d)  By  the 
•New  York  Revised  Statutes, (a)  the  testator  is  to  sub-  *53L4 
scribe  the  will  at  the  end  of  it,  in  the  presence  of  at  least 
.two  witnesses,  who  are  to  write  their  places  of  residence  opposite 
their  names,  under  the  penalty  of  fifty  dollars  if  they  omit  so  to 
write ;  but  the  omission  to  do  it  will  not  affect  the  validity  and 
efficiency  of  their  attestation.^  Three  witnesses,  as  in  the  English 
statute  of  frauds,  are  required  in  Vermont,  New  Hampshire,  Maine, 
Massachusetts,  Rhode  Island,  Connecticut,  New  Jersey,  Maryland, 
South  Carolina,  Georgia,  Alabama,  Mississippi.  Two  witnesses 
only  are  requisite  in  New  York,  Pennsylvania,  Delaware,  Virginia, 
Ohio,  Illinois,  Indiana,  (6)   Missouri,  Tennessee,  North  Carolina, 

(d)  Huberus,  de  Conflictu  Legum,  sec.  15.  Vattel,  lib.  2,  c.  8,  sec.  103.  Coppin 
V.  Coppin,  2  P.  Wms.  291.  Robinson  v.  Bland,  2  Burr.  1079.  Abbott  C.  J.,  in  Doe  v, 
VardiU,  5  Bam.  &  Cress.  488.  The  Master  of  the  Rolls,  in  Brodie  v.  Barry,  2  Ves. 
&  Bea.  131.  Kerr  v.  Moon,  9  Wheat  665.  United  States  v.  Crosby,  7  Cranch,  115. 
M'Cormick  v.  Sullivan,  10  Wheat.  202.  Darbey  v.  Mayer,  Ibid.  469.  Cutter  v. 
Davenport,  1  Pick.  81.  Hosford  v.  Nichols,  1  Paige,  226.^  See  also  supra,  vol.  11. 
429»  and  Story's  Com.  on  tlie  Conflict  of  Laws,  ch.  zi.  &  xii. ;  In  the  matter  of 
Robert's  Will,  8  Paige,  446,  525;  Countess  De  Z.  Ferraris  v.  Marquis  of  Hertford, 
3  Curteis,  468. 

(a)  Vol.  ii.  63,  sees.  40,  41. 

(6)  The  Ordinance  of  Congress  of  July,  1787,  for  the  government  of  tlie  northwest 
territory,  now  composing  the  states  of  Ohio,  Indiana,  Illinois,  &c.,  required  three 
witnesses  to  a  will  devising  real  estates. 

*  And  by  this  is  meant  the  domicO  at  the  time  of  the  testator's  decease,,  and  not  at  the 
time  of  executing  the  wUl.  In  Moul^e  v.  Hunt,  28  N.  Y.  894,  the  principle  was  applied  to  the 
formalties  of  execution.  In  that  case,  the  testator  was  a  citizen  of  South  Carolina,  when  he 
made  a  will  according  to  the  laws  of  that  State.  He  afterwards  changed  his  domicil  to  New 
York  and  died  there,  the  will  not  being  attested  according  the  law  of  New  York.  Held,  that 
he  died  intestate  as  to  his  personal  estate. 

4  Ex  parte  McCormick,  2  Bradf.  (N.  Y.)  160. 

1  The  sufficiency  of  the  attestation  of  wills  in  New  York  is  much  considered  in.Botler.v. 
Benson,  1  Barb.  (N.  Y.)  626.  Nelson  v.  McGiffert,  8  Barb.  Ch.  158.  Lewis  «.  Lewis,  18  Barb. 
(N.  Y.)  17. 

If  one  of  the  witnesses  be  otherwise  competent,  he  is  not  rendered  incompetent  because  he 
was  judge  of  probate  at  the  attestati<Hi  of  the  will  and  at  the  time  of  the  approval.  Patten  ff, 
Tallman,  27  Maine,  17. 

A  request  by  the  testator  to  the  witnesses  to  sign,  may  be  implied  from  his  acts;  bat  the 
testator  must,  under  the  New  York  statute,  declare  the  instrument  to  be  his  will.  Brown  «. 
De  Selding,  4  Sandf.  (N.  Y.)  10.  See  also  Seymour  v.  Van  Wyck,  2  Selden,  120.  .  See  opinien 
of  Dr.  Lushington  as  to  effect  of  testimony  of  witnesses  who  have  signed  a  full  attestation 
clause,  but  whose  recollection  of  the  circumstances  of  the  execution  is  defective.  Thompson 
V.  Hall,  14  Eng.  L.  &  Eq.  506.  The  signature  of  a  will,  at  the  request  of  testator  by  a  third 
person,  as  follows :  "  E.  N.  for  K.  D.,  at  his  request,**  is  a  suffideat  execution.  Vernon  v. 
Kirk,  80  Penn.  St.  218.  Abraham  v.  Wilkins,  17  Ark.  202.  Meehan  v.Bourke,2  Brad£ 
(N.  Y.)  885.    Robins  v.  Coiyell,  27  Barb.  (N.  Y.)  566. 
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mod  Kentackj.  In  some  of  the  slates,  the  prorison  as  to  ati» 
tatioa  is  more  speciaL  In  Pennsj-lTania,  m  derise  of  lands  in 
writing  will  be  good,  without  anj  sabscribing  witnesses,  providd 
the  aathenticity  of  it  can  be  proTed  bjr  two  witnesses  ;  and  if 
the  will  be  subscribed  bj  witnesses,  proof  of  it  maj  be  made  bj 
others.  (<?)  * 

The  English  statute  of  frauds  required  the  will  to  be  signed 
by  the  devisor,  and  to  be  attested  and  subscribed  bj  the  witnesses, 
til  hU  presence ;  and  this  direction  has  been  extensirely  foUowed 
in  the  statute  laws  of  this  country,  and  pardcularlj  in  New  York, 
down  to  the  recent  revision  of  its  statute  law.  (dy     The  Revised 

Statutes  have  so  far  altered  the  former  law,  as  to  require 
^  515    the  signature  of  the  *  testator  and  of  the  witnesses  to  be 

at  the  end  of  the  will ;  ^  and  the  testator,  when  he  signs  or 
acknowledges  the  will,  is  to  dedare  the  instrument  to  'he  hU  hut 
tcOl;*  and  he  is  to  subscribe  or  acknowledge  the  will  in  the  pres- 

(c)  Hight  r.  Wnson,  1  Dallas,  ^    Hufton  J.,  1  Watts,  463. 
{d)  In  England,  nnder  the  statute  of  frauds  of  29  Charies  IL.  c.  8,  kcs.  5, 6,  tht 
attestation  of  a  wfll  by  a  witness  making  his  mark  is  sufficient.     HarrisoD  r.  HaniMB, 

8  Vesej,  185.  Addy  r.  Grix,  Hiid.  6I>1.  Baker  v.  Denin^,  8  Ad.  &  El.  M.  Tte 
law  in  South  Carolina  and  Louisiana  is  the  same.    Adams  r.  Chaplin,  1  HiU  Ch.  SSI 

9  Louis.  512.  11  Ibid.  251.  The  words  of  the  English  statute  are.  that  the  wiO  »hal 
be  attf.^f.fl  nnti  nn'it^i^p'.d  by  the  witnesseii.  The  New  York  Revise*!  Statute  L«  a  1:~> 
stronijer,  an<l  m.iy  not  admit  of  the  same  loose  construction,  for  it  «says  that  e*«.h 
attesting  witness  shall  sufisrrif'^  his  n  un^.  Making  his  mark  has,  however,  been  lie!i 
sufficient,      (ieor^re   »*.    Surrey,   1    M«>j»l.  &  Malk.  510.      Chaffee    r.    Baptist  M.  C 

10  Paipe,  ^o.^  So,  writing  with  a  jK-ncil,  is  sufficient.  Geary  r.  Physic.  5  Rim  4 
Cress.  *2M.  Brown  r.  B.  &  I).  Bank,  0  Hill  (N.  Y.),  443.  The  statute  of  i:4'"»  in 
Nortli  Carolina,  requires  in  all  cases  of  wills  a  plain  and  unti|uivooal  act  of  pab...*- 
tion.  In  New  Jer^ey,  the  construction  under  their  statute  of  1714  is,  that  the  tt-stariir 
must  sign  his  name  iu  ih*  pns^nrv  of  tlie  three  witnes.«es,  and  the  mere  acknuwrlt-J;- 
ment  in  their  i)re>ence  is  not  sufficient.  Den  r.  Matlack,  2  lIarri:R)n,  ^6.  iK-n : 
Mitton,  7  Halst.  70.     Combs  r.  Jolly,  2  Green  Ch.  025. 


2  If  a  will,  h»ginning,  "  I,  A.  B."  &o.,  is  in  th«'  writing  of  the  totator.  and  is  drclirv-i  \j 
bim  to  \)*^  his.  to  thrve  witness*"*,  who  si^Ti  the  will  in  his  prvseiice.  &o.,  thi>  is  a  vuI.  i  r\*<^ 
tion  under  the  statute  of  29  Charles  II..  although  the  will  wa-*  written  at  a  tliiftrrtal  Lmr.  %z.i 
was  not  suhsf Tih«<l  hy  the  te^Jtutor.     C«'nvt^rv.»  r.  Converse,  21  Vermont,  l»>t. 

»  Meehan  r.  Koiirke.  2  Bnidf.  (X.  Y.)  S^S. 

1  In  some  rases  it  will  he  sufli(i«*nt  if  another  person  signs  the  tcxtatur's  name  at  th-  -rd 
of  a  will,  in  his  presence,  and  at  his  request.  Rohins  r.  Corj'ell,  27  Barb.  (X.  Y. »  f-V).  W>3 
a  will  refers  to  and  sufhciently  descrilM-*  another  \\Titten  paper,  such  pap»»r  niake<«  part  i-t'  'L'f 
will,  although  not  subscribed  nor  attached  Tonnele  r.  Hall,  4  Comst.  140.  And  s<?*«  Wik.ff  ? 
Ap[M*aI,  15  IVnn.  St.  (8  Harris)  2>^1.  Several  papers  may,  when  taken  t<»gclher,  c"'.^>Lt--* 
the  last  will.     Van  Wert  r.  Benedict,  1  Bradf.  (X.  Y.)  114. 

2  That  declaration  need  not  be  in  the  words  of  the  statute:  wonls  equivalent  in  c^-n^rx 
import,  or  any  words  and  actji  combined  which  amount  to  a  declaration  oa  the  p*rt  cf  tbe 
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ence  of  each  witness;  and  the  witnesses  are  to  subscribe  their 
names  at  the  request  of  the  testator,  (a)  The  statute  drops  the 
direction  in  the  English  statute,  that  the  witnesses  are  to  subscribe 
in  the  presence  of  the  testator y  and  the  doctrine  of  constructive  pres- 
ence is  thereby  wisely  rejected.  (6)  * 


(a)  The  testator's  request  may  be  inferred  as  a  matter  of  &ct  by  a  jury,'  but  if  one 
of  the  witnesses  neither  saw  the  testator  subscribe,  nor  heard  him  acknowledge  his 
signature,  the  proof  is  defective.    Rutherford  v,  Rutherford,  1  Denio,  88. 

(6)  The  weight  of  authority  in  England  was,  that  no  formal  publicatum  of  the  will 
was  requisite ;  7  Taunt  855,  nor  is  it  now  required ;  but  in  New  York,  it  is  otherwise 
by  statute.  It  was  held,  in  Heyer  v.  Berger,  1  Hoff.  Ch.  1,  that  the  execution  of  the 
will  requires  it  to  be  signed,  attested,  acknowledged,  and  dedared  or  published,  which  is 
an  independent  act  distinct  from  subscription,  or  acknowledgment  of  subscription.  So 
it  was  held,  after  great  consideration,  by  Sir  Herbert  Jenner,  in  the  Prerogatiye  Court 
of  Canterbury,  in  Allen  v.  Bradshaw  (1  Curteis,  110),  that  a  power  in  tifeme  covert  to 
make  a  will  of  personal  property,  to  be  signed  and  published  by  her  in  the  presence  of 
two  or  more  witnesses,  was  not  well  exercised  if  the  will  omitted  to  state  that  it  was 
published  by  her,  &c.,  and  that  extrinsic  eyidence  of  the  &ct  was  not  admissible. 

The  English  statute  of  1  Victoria,  c.  26,  dispenses  with  the  form  of  publication 


testator  of  his  intention  to  execute  the  ins^imient  as  his  last  will  and  testament  are  sufficient 
Torrey  v.  Bowen,  16  Barb.  (N.  T.)  804.  Nipper  v.  Groesbeck,  22  Barb.  (N.  T.)  670.  Runde- 
baugh  V.  Shelley,  6  Ohio  (N.  S.),  807.  The  declaration  may  be  made  iII^nediately  before 
signing.  Keeney  «.  Whitmarsh,  16  Barb.  (N.  T.)  141.  Where  a  testator,  having  given 
directions  for  drawing  his  will,  and  being  just  about  to  sign  the  same,  became  suddenly  unable 
either  to  do  so  himself,  or  to  request  another  to  do  so  for  him,  and  immediately  died ;  it  was 
held,  that  the  case  was  within  the  exception  in  the  Act  of  1888,  and  that  the  will  was  valid. 
Showers  v.  Showers,  27  Penn.  St  486. 

*  An  affirmative  answer  by  the  testator  to  a  question  whether  A.  and  B.  shall  act  as  wit- 
nesses, is  a  sufficient  request  McDonough  v.  Loughlin,  20  Barb.  (N.  Y.)  268.  In  Coffin  «. 
Coffin,  23  N.  Y.  9,  these  points  were  determined  by  the  Court  of  Appeals  under  the  New 
York  statute:  (1)  The  publication  by  a  testator  of  a  will  may  be  made  in  any  form  of  words 
whereby  he  makes  it  known  to  the  witnesses  that  he  intends  the  instrument  to  take  effect  as 
his  will.  (2)  Where  the  attendance  of  two  witnesses  is  procured  by  the  testator  for  the  pur- 
pose of  attesting  his  will,  and  one  of  them  inquires  if  he  wishes  him  to  sign  the  will  as  a 
witness,  to  which  the  testator  answers  in  the  affirmative,  this  may  be  taken  as  a  request  to 
each  of  them.  (3)  No  precise  form  of  communicating  the  request  is  necessary,  and  the  publi- 
cation and  request  may  both  be  embraced  in  a  single  formula  of  words,  and  both  the  requisites 
are  satisfied  by  answering  affirmatively  a  question  put  by  the  witnesses  whether  he  wishes 
them  to  sign  the  will  as  witnesses.  See,  also,  Lewis  v.  Lewis,  1  Keman,  226 ;  Brinkerhoof  v, 
Remsen,  8  Paige,  488 ;  S.  C.  26  Wendell,  826.  In  Hogsradt  v.  Kingman,  22  N.  Y.  872,  it  was 
held,  that  the  statute  prescribing  that  the  witnesses  shall  sign  in  the  presence  of  the  testator 
does  not  require  that  they  shall  sign  in  presence  of  each  other. 

*  Lyon  r.  Smith,  11  Barb.  (N.  Y.)  124.  In  Robins  r.  Coryell,  27  Barb.  (N.  Y.)  666,  the 
court  said,  that  the  law  in  regard  to  the  execution  of  wills  remains  in  New  York  as  it  is  in 
England,  and  as  it  was  in  that  state  before  the  revision  of  1880,  except  that  a  subscriptioB  si 
the  end  of  the  will  is  substituted  for  a  signing,  and  a  provision  made  for  acknowledging  and 
publishing  the  will,  and  the  number  of  witnesses  reduced  from  three  to  two.  No  other  altera* 
tion  was  intended  by  the  legislature  at  the  time  of  the  revision. 
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The  English  courts,  from  a  disposilion  to  &vor  wills,  depski 
from  the  strict  constniction  and  obvioas  meaniDg  of  the  statnte 
of  frauds,  and  opened  a  door  to  very  exIensiTe  litigaticNi.  It  wi 
held  to  be  sufficient  that  the  testator  wrote  his  name  at  the  top  oi 
the  will,  by  way  of  recital ;  and  his  name,  so  inserted,  was  deemet 
signing  the  will  within  the  purview  of  the  statute.  This  was  tbf 
decision  in  Lemayne  v.  Stanley,  (c)  The  doctrine  of  a  constructiTi 
presence  of  the  testator  has  been  carried  very  far ;  and  it  has  bea 
decided,  that  if  the  witnesses  were  within  view,  and  where  the  tests 
tor  mighty  or  had  the  capacity  to  see  them,  with  some  little  effoa 
if  he  had  the  desire,  though  in  reality  he  did  not,  they  were  to  In 
deemed  subscribing  witnesses  in  his  presence,  (dy  ^  It  was  further 
held,  that  if  the  testator  produced  to  the  witnesses  a  will  already 

altogether,  whereas  the  New  York  Rerised  Ststutes  require  tiimt  the  tntator,  at  At 
tiine  of  subecribiog  or  acknowledging  the  will,  thaO  dedare  the  instmnieottoftrii 
loutt  win  and  testament.  An  actdal  pubUeaHm  of  the  wHl,  as  a  wiU,  in  the  pnaeoxd 
tiie  subscribing  witnesses,  is  thus  made  indispensable,  and  so  it  waa  held  in  Briacfar 
hoff  V.  Bemsen,  8  Paige,  488;  S.  C.  26  WendeU,  825;  and  Uie  wiU  in  that  caw** 
held  not  to  be  duly  executed  from  the  want  of  that  fonnality.  See  also,  to  the  «■> 
point,  Chaffee  v.  Baptist  M.  C.  10  Fftige,  86;  New  York  BeTiaed  Statutea,  toL  i.a 
■ec.  40,  The  Mass.  Revised  Statutes  of  1886,  require  the  ezecuticm  of  a  will  to  lai 
real  estate,  or  to  charge  or  affect  the  same,  to  be  signed  by  the  testator,  or  br  toat 
other  person  in  his  presence,  and  by  his  express  direction,  and  subecriUrd  io  u 
presence  by  three  or  more  competent  witnesses.* 

(c)  3  I^v.  1.  In  Kentucky,  the  testator's  name  may  be  in  any  part  of  the  wHlif 
the  same  be  signed  by  him,  or  by  another,  and  acknowledged  by  him  sls  his  sigmrur^ 
Sarah  Miles's  will,  4  Dana,  l.« 

{d)  Shires  v.  Glascock,  2  Salk.  688.     Davy  v.  Smith,  3  Ibid.   395.     Londori  - 


•  But  it  is  not  necessarj'  for  the  testator  to  declare  the  instrument  to  }>e  his  in  M****^^* 
setts  and  Connecticut.  Osbom  v.  Cook,  11  Cush.  632.  O'Brien  r.  Galla;:rh«-r,  25  C.>rji.  t> 
Two  or  three  witnesses  to  a  will,  when  signing  it  as  such,  being  in  a  different  ro.-»in  lin'tr  a< 
testatrix,  and  not  in  her  view  or  hearing,  although  in  a  room  connect^-d  l»y  an  intermrdjft 
room,  with  that  in  which  she  was  lying:  held,  not  to  be  a  signing  by  such  witn»'K«(«  in* 
presence  of  the  testatrix.  Boldr}'  r.  Parris,  2  Cush.  433.  And  where  the  witn«*»<*-i  wrre -c 
of  tlie  testator's  room  and  sight,  but  the  testator  might  have  placed  him>«'lf  in  a  pi»j.it>..-3  -: 
see  them  sign,  the  court  of  Virginia  were  equally  divided  in  opinion  on  the  que>ti4»D  wb-'-M 
this  was  a  good  attestation.  Moore  r.  Moore,  8  Gratt.  307.  See,  later.  Nock  r.  N«»rk.  lOJirii 
106;  Jones  r.  Tuck,  8  Jones  Law  (N.  C),  202;  Watson  v.  Piper,  82  Mis«.  (8  i.^^  ^^i 
Brooks  V.  Duffell,  28  Geo.  441. 

«  Upchurch  v.  Upchurch,  16  B.  Mon.  (Ken.)  102.  The  rule  b  the  saoie  in  Alabjo*. 
Armstrong  v.  Armstrong,  29  Ala.  638. 

f  In  New  York,  it  is  not  indispensable  that  each  witness  should  be  able  to  tiw^xr  to  »n  ifc» 
requisites  of  the  statute.  The  court  may  form  its  conclusion  from  all  the  evidence  in  thr  c«» 
Jauncey  v.  Thome,  2  Barb.  Ch.  40.  3  Id.  168;  and  in  Rhode  Island  it  ha^  b«,vn  hrii,  *J»*: 
where  a  will  was  signed  by  the  testator  and  three  subscribing  witne«*eft,  but  without  any  gr-ff 
tation  clause,  and  at  the  time  of  offering  for  probate,  the  witnesees  were  all  de«d,  the  wiU  wfk 
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signed,  and  acknowledged  the  signature  in  their  presence,  it  was 
a  sufficient  compliance  with  the  statute;  and  it  was  de- 
cided *to  be  unnecessary  for  the  testator  actually  to  sign  *516 
the  will  in  the  presence  of  the  witnesses,  (a)  ^  Nor  is  it 
held  necessary  that  the  witnesses  should  attest  in  the  presence  of 
each  other,  or  that  they  should  attest  every  page  or  sheet,  or  that 
they  should  know  the  contents,  or  that  each  page  should  be  par- 
ticularly shown  to  them.  (()  It  is  necessary,  however,  that  the 
witnesses  should  not  only  be  in  the  testator's  presence,  but  that  the 
testator  should  have  mental  knowledge  of  the  fact ;  and  in  Might 
V.  Prtccy  (<?)  where  the  witnesses  attested  the  will  while  the  testator 
was  corporally  present,  but  in  a  state  of  insensibility,  it  was  held  to 
be  a  void  attestation.  It  is  further  settled,  that  the  subscribing 
witnesses  need  not  attest  at  one  time,  nor  all  together.  The  stat- 
ute of  frauds  required  that  the  witnesses  should  attest  in  the  pres- 
ence of  the  testator ;  but  it  did  not  say  that  they  should  attest  in 
the  presence  of  each  other,  and,  therefore,  it  is  not  required.  They 
may  attest  separately,  and  at  different  times.  ((2)    It  is  to  be  pre- 

Eyre,  1  P.  Wms.  740.  Casson  v.  Dade,  1  Bro.  C.  C.  99.  Tod  v.  Earl  of  Winchelsea, 
2  Carr.  &  Pa.  488.  Russell  t;.  FaUs,  8  Harr.  &  M'Hen.  467.  Edelen  v.  Hardej, 
7  Harr.  &  Johns.  61.  Neil  v.  Neil,  1  Leigh,  6.  In  this  last  case  the  English  decisions 
were  carefully  reyiewed,  and  it  was  decided,  that  the  attestation  of  a  will  of  lands  in 
Virginia,  under  their  statute,  which  was  the  same  as  the  statute  of  29  Car.  II.  c.  S, 
was  primA  fade  a  good  attestation,  if  made  in  the  same  room  with  the  testator ;  and 
that  it  was  primd  facie  not  an  attestation  in  his  presence,  if  not  made  in  the  same 
room.' 

(a)  Stonehouse  v.  Evelyn,  8  P.  Wms.  264.  Grayson  v.  Atkinson,  2  Yesey,  464. 
Ellis  r.  Smith,  1  Yesey,  11.    White  v,  British  Museum,  6  Bing.  810. 

(6)  Bond  V.  SeaweU,  8  Burr.  1778. 

(c)  Doug.  Rep.  241. 

{d)  Cook  V.  Parsons,  Prec.  in  Ch.  184.  Jones  v.  Lake,  2  Atk.  178,  note.  The 
witnesses  must  subscrihe  in  the  presence  of  the  testator.  Moore  v.  King,  8  Curteis, 
248.< 

be  admitted  on  proof  of  the  handwriting  of  the  testator  and  witnesses,  the  court  presuming 
primd  facie  that  all  the  requisites  of  the  statutes  were  complied  with.  Fry's  Will,  2  R.  I.  88. 
And  see  Transue  v.  Brown,  81  Penn.  St  92. 

8  See,  also,  to  the  doctrine  of  the  text,  Wright  v,  Lewis,  6  Rich.  212. 

1  Cravens  v.  Faulconer,  28  Missou.  (7  Jones)  19.  But  the  testator's  name  must  have  been 
signed,  before  the  witnesses  subscribed.  Shaw  v.  NeviUe,  88  £ng.  L.  &  Eq.  616.  And  they 
must  see  it,  either  while  or  after  it  t»  written.  Lewis  «.  Lewis,  1  Kern.  220.  See  Tyler  «. 
Mapes,  19  Barb.  (N.  Y.)  448.  It  was  said,  in  Hmit  v.  Johnson,  19  N.  Y.  (6  Smith)  279,  that 
at  common  law  the  oath  of  one  of  three  subscribing  witnesses  to  a  will,  that  he  saw  the  testa- 
tor execute  it,  is  sufficient  proof  of  it. 

*  Green  v.  Crain,  12  Gratt  262.  But  that  fact  need  not  be  stated  in  the  attestation. 
Fatheree  v.  LAwrence,  88  Miss.  (4  Geo.)  686. 


in  the  ages  of  Elizabeth  and  James,  letters  had  bccom 
cultivated,  and  reading  and  writing  so  widely  diSiisei 
unwritten,  or  nuncupative  wiUb,  were  confined  to  e. 
cases,  *  and  held  to  be  justified  only  on  the  plea  of 
sitf .  (a)  ^  They  were  found  to  be  liable  to  great 
and  abuses ;  and  a  case  of  frightful  perjury  in  eotdi 
cupative  will,  (&)  gave  rise  to  the  statute  of  frauds  < 


(«)  By  the  report  of  the  EnglUh  property  eommi«iioner«,  in  Apr 
p<Med  that  the  teatator'i  lignatore  ihonld  be  at  the  fbot  of  the  will, : 
be  atteited  by  two  witneutei,  and  that  they  ihonld  lubscribe  in  the 
other.  They  were  for  aboluhing  nuncupstiTe  wills,  except  in  the  c 
■oldiera;  and  the  Engtiih  statate  of  1  Victoria,  c.  SB,  followed  thi 
declared  that  teay  will  of  real  or  peraonal  estate  miut  be  in  writii 
tlie  testator,  or  by  lome  other  person  in  his  presence  and  by  hia  direi 
eoce  of  two  witnesses  at  one  time ;  though  soldiers  and  marinera 
may  dispose  of  personal  estate  m  befbre;  and  such  signature  m 
acknowledged  by  the  testator  in  the  presence  of  the  witnesses,  and 
to  attest  and  mbscribe  the  will  in  the  preaenoe  of  the  testator,  but  m 
tion  is  necessary ;  and  every  will  thns  eiecnted  is  declared  to  be 
oDur  puHication  thtrmf.  This  statnte  put  an  end  to  DOncapaUTe  * 
with  the  reservation  only  of  the  two  excepted  cases ;  and  before  thh 
trine  of  tbe  English  courts  was,  that  the  evidence  to  prove  a  niwci 
be  strict  and  stringent ;  that  the  requisitioii*  of  the  statute  muat  be  i 
with  in  every  single  particular,  and  especially  as  to  the  ro^afta  fash'iai 
himself  was  required  by  the  statute  to  lud  the  persou  present  to  bea 
nelt  V.  Jackson,  2  Fhill.  190.  Leman  v.  Bonsall,  1  Addams,  8S( 
American  cases  seem  to  have  indulged  in  a  considerable  lelaxMioii 
necesury  requisition  of  the  statute.  Uaaon  v.  Dunman,  I  UunC  i 
Parsons,  2  Greenl.  298. 

(f)  Swinb.  on  Wills,  pt.  1,  lec,  8,  art  18. 

(o)  Perkins,  sec.  476.    Swinb.  od  Wills,  pt  1,  tec.  12. 

(ft)   Coles  u.  Mordannt.  28  Charies  II.,  4  Vesey,  196,  note.    No  coi 
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n.  c.  3,  which  enacted,  that  no  nuncupative  will  should  be  good 
where  the  estate  bequeathed  exceeded  thirty  pounds,  unless  proved 
by  three  witnesses,  present  at  the  making  of  it,  and  specially  re- 
quired to  bear  witness ;  nor  unless  it  was  made  in  the  testator's 
last  sickness,  in  his  own  dwelling-liouse,  or  where  he  had  been 
previously  resident  ten  days  at  the  least,  except  becoming  sick  fronoi 
home,  and  dying  without  reiturning,  and  reduced  to  writing  within 
six  days  after  the  testator's  death,  and  not  proved  till  fourteen  days 
after  his  death,  and  the  widow  or  next  of  kin  has'  been  summoned 
to  contest  it.  This  regulation  has  been  incorporated  into  the 
statute  law  of  this  country ;  (<?)  but  even  these  legislative  precau 
tions  were  insufficient  to  prevent  the  grossest  frauds  and  peijury, 
in  the  introduction  of  nuncupative  wills.  (cT)  And  as  a  further 
and  more  effectual  remedy,  the  New  York  Revised  Statutes  (e)  de- 
clared that  no  nuncupative  or  unwritten  will  shall  be  vaUd,  unless 
made  by  a  soldier  while  in  actual  military  service,  or  by  a  mariner 
while  at  sea;*  and  every  will  of  real  or  personal  property  must  be 


(c)  It  was  adopted  as  the  statute  law  of  New  York,  until  1880,  and  it  was  reenacted 
in  Ohio,  in  1881,  and  in  New  Jerley,  in  1795,  and  in  the  Mass.  Revised  Statutes,  in 
1886,  and  in  Indiana,  in  1818 ;  and  in  Georgia,  the  original  statute  of  Charles  II.  is 
assumed  and  adopted  as  the  law  of  the  state.  So  in  North  Carolina.  But  by  statute 
in  North  Carolina,  all  wills  in  writing  of  personal  property  after  the  4th  of  July,  1841, 
are  to  be  executed  with  the  same  formalities  as  wills  of  real  estate,  except  nuncupa- 
tive wills.  In  many  of  the  other  states  besides  those  mentioned  in  the  text,  as  in 
Massachusetts,  Vermont,  Rhode  Island,  Delaware,  Arkansas,  Missouri,  Michigan, 
Mississippi,  South  Carolina,  and  Wisconsin,  the  same  form  of  execution  is  requisite 
in  wills  of  personal  and  real  estate.*  In  Pennsylvania,  where  the  English  statute  is 
followed,  it  is  held,  that  a  nuncupative  will  is  not  good  unless  made  when  the  testator 
is  in  extremis,  or  has  been  overtaken  by  sudden  and  violent  illness,  and  has  no  time  or 
opportunity  to  make  a  written  wilT.  The  doctrine  of  the  case  of  Prince  v.  Hazleton, 
in  20  Johns.  602  (and  which  case  was  before  the  New  York  Revised  Statutes  had 
neariy  abolished  nuncupative  wills),  seems  to  have  been  approved  and  adopted.  Case 
of  Priscilla  E.  YamaH's  Will,  4  Rawle,  46. 

(d)  See  the  case  of  Prince  v.  Hazleton,  20  Johns.  602,  which  affords  memorable 
proof  of  such  practices. 

(«)  VoL  ii.  60,  sec.  22.    Ibid.  68,  sec.  40.« 


s  Sntton  V.  Cbenault,  18  Geo.  1. 

s  The  origin  and  history  of  noncupative  wills  discussed.  Ex  parte  Thompson,  4  Bradf. 
(N.  Y.)  164. 

^  A  mariner  at  sea,  in  his  last  sickness,  within  an  hour  of  his  death,  being  inquired  of  what 

disposition  he  wished  made  of  his  proper^,  reined,  in  the  presence  of  four  witnesses,  **  I  wish 

my  wife  to  have  all  my  personal  property.**    He  was  in  sound  mind  and  memory  at  the  time, 

and  onder  no  restraint.    Held,  that  this  was  a  good  nuncupative  wilL    Hubbard  v.  Hubbard, 

VOL.  IV.  62 


tiiree  witnesses ;  and  it  is  a  geiieral  rule  of  law,  and 
in  South  Carolina,  that  a  will  of  personal  property, ' 
upoD  the  property  of  the  testator  ezieting  at  his  c 

executed  according  to  the  requisites  of  the  ] 
*  518    *  that  time,  (a)     Xiord  Loughborough  had 

Cflived  the  importance  c^  such  a  wise  i»t>vj 
expressed  a  wish  tliat  wills  of  real  and  persomU  estat 
under  the  same  restrictions.  (&)     It  is  now  required 


(/}  Lewis  V.  Mttk,  1  DaU.  2T8.    Swrnbome  on  TTiDi.  Put  IT. 

ig]  Bedford  v.  Peggy,  a  Rand.  816.  Sn^ett  v.  Sitohelt,  e  Xer, 
ntwcc,  tUej  follow  genenUlT'  the  rule  of  the  Engluh  Uw,  that  « 
Ubenlly  coiutrned,  and  mntt  be  executed  with  like  •olemnltj.  Xt  i 
or  lealed  bj'  Ae  part}'.  The  ontheiiiic  wiibes  of  the  leitator  m  to 
bit  proper^  ii  mffldeut.  McLean  o.  McLean,  6  Humph.  4SS-  VI 
ton,  Tol.  i.  M. 

(a)  Id  the  matter  of  Eloock't  WIH,  4  M'Cord,  89.  The  BoglEst 
M  to  l&e  Datim  of  Hie  InitmmMit  dlipoeiiig  of  per«onal  properl 
■Ttidee,  promiiMit7  nolee,  auignment  of  boitde,  letter*,  Ac.,  Hiongt 
Willi,  j^et,  if  tfaej  cannot  operate  In  anotlier  mj,  may  be  admitted 
of  penonal  propertj,  prorided  the  intention  of  the  deeeaied  be  de 
meat  should  operate  after  Ui  death.    8  Hagg.  E,  S*7. 

(A)  5  Tesey,  286.  The  better  to  guard  agalnrt  the  undne  InfliM 
■om  are  liable  in  their  last  lickneis,  the  law  of  Scotland  wiD  not 
termed  the  law  of  deatb-bed,  die  alienation  of  land  to  Hie  ptcjnd 
made  bj  a  man  In  hit  laat  aidtneM,  and  within  «!sty  dayi  of  hii  deM 


»  Barb.  (K.  Y.)  lie.  But  wb«re  ■ 
In  the  Delaware  River,  which  steal 
to  Cbagres,  there  to 
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ecclesiastical  courts,  that  a  nuncupative  will  be  proved  by  evidence 
more  strict  and  stringent  than  that  applicable  to  a  written  will^ 
even  in  addition  to  all  the  requisites  prescribed  by  the  statute,  of 
frauds,  (c?)  ^ 

At  common  law,  an  infant  could  act  as  an  executor  at  the  age  of 
seventeen ;  tliough  this  is  now  altered  in  England,  by  the  statute 
of  38  Geo.  lU.  e.  87 ;  and  an  alien  could  be  an  executor.  The 
executor  might  act  without  letters  testamentary;  and  if  one  of 
several  executors  renounced,  he  nught  afterwards  come  in  and  a^ 
minister;  though  the  Court  of  Chancery  might  exact  from  him 
security.  An  executor  of  an  executor  succeeded  to  the  trust  of  the 
first  executor,  ((i)  But  by  the  New  York  Revised  Statutes,  (e) 
some  judicious  im{m>vement8  are  made  upon  the  antecedent  law. 
It  is  declared,  that  infonts  under  the  age  of  twenty-one  years,  and 
aliens,  not  being  inhabitants  of  the  state,  are  not  competent  to  serve 
as  executors ;  nor  is  a  married  woman  entitled  to  letters 
testamentary,  unless  with  *  the  consent  in  writing  of  her  *  519 
husband ;  and  in  that  case  he  is  deemed  responsible  for  her 
acts  jointly  with  her.  A  non-resident  executor  is  required  to  givei 
tlie  like  bond  as  is  required  by  law  of  administrators ;  and  on  the 
objection  of  a  creditor,  or  other  person  interested  in  the  estate,  the 
surrogate,  on  reasonaUe  cause  shown,  may  require  the  like  security 
from  any  executor,  either  before  or  after  letters  testamentary  are 
granted.  If  letters  be  granted  upon  any  will,  the  executors  not 
named  in  them  cannot  act  until  they  appear  and  qualify ;  nor  can 
an  executor  interfere  with  the  estate,  except  to  pay  funeral  charges^ 
before  letters  testamentary  are  granted ;  and  the  power  of  an  exec- 
utor to  administer  on  the  estate  of  the  first  testator  is  abolished. 
These  provisions  are  calculated  to  secure  fidelity  and  increase  con- 
fidence in  the  execution  of  a  delicate  and  dimgerous  trust^ 

(c)  Lemann  v.  Bonsall,  1  Addams,  889.  But  nuncupatiTe  wills  are  now  no  longer 
▼alid  in  England,  by  the  statnte  of  1  Vict  c.  26,  except  as  to  the  wills  of  soldiers  and 
mariners  in  senrice.  Every  will  most  be  in  writing.  In  North  Carolina,  bjr  statute, 
1840,  wills  of  personal  estate  (nuncupatiye  wills  onder  regulatioDf  excepted)  must  be 
executed  with  the  same  formalities  as  wills  of  real  estate. 

{d)  Shep.  Touch,  hj  Preston,  460, 462,  464. 

(e)  VoL  U.  6^72. 

1  Verbal  directions  for  drawing  up  a  written  will,  cannot  coastitata  a  nuncupatiye  wiU. 
Dockum  V.  Bobinson,  6  Foster,  872. 

1  There  may  be  a  constmctive  appointment  of  an  executor.  Ee  jxxrte  MqDonnell,  % 
Bndf.  (N.  Y.)  82.    ExparU  McCormick,  Ibid.  160. 
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The  law  of  Louisiana,  in  respect  to  last  wills,  is  peculiar.  IVill^, 
under  the  code  of  that  state,  ore  of  three  kinds :  iiuncupatlTe  ae 
open,  mystic  or  sealed,  and  holographic.  ■  Thoy  are  all  to  be  in- 
writing.  The  first,  or  nnnciipativc  Testament,  is  to  be  made  by  i,' 
public  act  before  a  notary,  as  dictated  by  tlie  testator,  in  the  prt»- 
euce  of  three  or  five  witnesses,  according  to  circumstances ;  and  ttt 
be  read  to  tlie  testator,  and  signed  by  the  testator  and  witnesaa;' 
and  if  the  testator  be  disabled,  aiiolJier  person  may  sign  it  fur  hinit 
in  his  presence,  and  that  of  the  witneBsea,  or  it  may  be  exeeuled- 
by  his  private  sigiiatiu-e,  in  the  presence  of  three,  or  five,  or  pevBB 
witnesses,  according  to  circumstances,  and  they  arc  to  subscribe  iL 
The  second,  or  mystic  testament,  is  to  be  signed  by  the  testator, 
and  sealed  up,  and  presented  to  a  notary  and  seven  witnesses,  with 
a  declaration  that  it  is  his  will ;  and  the  notary  and  witnesses  are  tf 
subscribe  tlie  superscription.  The  third,  or  holograpbic  tentamoi^. 
is  one  entirely  written,  and  signed  by  the  testator,  and  subject  kl^ 
no  other  form,  and  may  be  made  out  of  the  state.  Tlie  attestatioi 
of  subscribing  witnesses  at  the  bottom  will  not  mar  it,  for  their  af- 
natures  make  no  part  of  tlio  will,  (a)    No  woman  can  be  a  witnoi 

to  a  wUI  in  any  case ;  and  no  other  person  who  takes  nnte 
•  520    the  will  can  be  a  witness,  except  it  be  in  the  case  of  a  "  nij* 

tic  testament.  These  prescribed  forms  are  not  requisite  in 
the  testaments  made  abroad,  of  certain  deserlptious  of  pet^Je. 
Children  caiuiot  be  disinherited  but  for  one  of  ten  causes,  wbidi 
are  enumerated,  and  all  of  which  relate  to  fihal  disobedience  or 
atrocity  in  relation  to  parents.  Among  those  acts  are  cruelty  to  the 
parent,  or  an  attempt  on  his  life,  or  a  refusal  to  ransom  him  from 
captivity,  or  to  become  his  security  when  in  prison  (a).  There  is> 
provision  made  for  cases  in  which  the  testator  or  witnesses  are  too 
illiterate  to  write  tlieir  names ;  and  the  regulations  in  general  are 
complex  and  singular,  (it)  and,  I  should  think,  not  well  adapted  M 

(o)  Andrews  v.  Andrews,  12  Martin  (LoQiB.),  713.  Eniglit  f.  Smith,  8  Ibid.  Ut 
LAli^ej  i:  longley.  12  Louis.  114. 

(a)  CiTil  Code  of  I^aisiAnii,  art- 1507-1614. 

(6)  The  CLtiI  Code  of  Louisiana,  on  the  Bobjeel  of  the  eiecotion  of  wiDs.  i*  taka 
from  the  Napoleon  Code.  Under  that  code,  Uie  French  IrihanalB  conatroeHl  the  l*s 
irith  severe  strictness  ;  and  unless  the  testament  itBelf  proved,  b;  the  lemu  lue^  isi^ 
an  absolute  impossibility  that  there  was  an  omission  of  the  formalitiea  requiml  bj  (bi 
code,  tbo  will  was  annulled.  It  was  at  last  attempted  even  to  annul  a  lestunetit  k> 
a  faulty  pnnctuation  I  This  led  to  a  mitigation  of  the  anleccd^ot  rigorotu  doctriac, 
and  to  the  establishment  of  the  reasonable  principle,  that  when  a  clause  in  a  sill  li 
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the  judgment  and  taste  of  the  people  of  the  other  states  in  the 
Union,  who  have  been  accustomed  to  the  more  simple  provisions 
of  the  English  law.  (c) 

V.   The  revocation  of  a  will. 

A  will  duly  made  according  to  law,  is,  in  its  nature  ambulatory 
during  the  testator's  life,  and  can  be  revoked  at  his  pleasure,  (d) 
But  to  prevent  the  admission  of  loose  and  uncertain  testimony, 
countervailing  the  operation  of  an  instrument  made  with  the  for- 
malities prescribed,  it  is  provided  that  the  revocation  must  be  by 
another  instrument  executed  in  the  same  manner ;  or  else 
by  burning,  cancelling,  *  tearing,  or  obliterating  the  same  *  521 
by  the  testator  himself,  or  in  his  presence,  and  by  his  direc- 
tion.^ This  is  the  language  of  the  English  statute  of  frauds,  and 
of  tlie  statute  law  in  every  part  of  the  United  States,  (a) 

susceptible  of  two  meanings,  it  shall  haye  that  construction  which  will  g^ye  the  in- 
strument eflTect.  Toullier,  Droit  Ciyil  Fran9ais,  tom.  t.  890-416,  and  particularl7 
Ko.  430.  The  same  liberal  principles  of  interpretation  haye  been  adopted  under  the 
same  articles  in  the  ciyil  code  of  Louisiana.  Seghers  v.  Antheman,  18  Martin 
(Louis.),  78. 

(c)  Under  the  rule  of  equity,  that  what  ought  to  be  done  is  sometimes  considered 
as  done,  the  execution  of  a  will  may  be  controlled  by  equitable  yiews  of  the  sub- 
ject. Thus  land,  which  has  been  agreed  or  directed  to  be  sold,  is  considered  as 
money ;  money  which  has  been  agreed  or  directed  to  be  laid  out  in  the  purchase 
of  land,  is  considered  as  land ;  and,  therefore,  in  equity,  money  directed  to  be  laid 
out  in  land  will  not  pass  by  will,  unless  executed  as  if  the  property  were  land ;  but 
land  directed  to  be  converted  into  money,  will  pass  by  a  will  competent  to  pass  money. 

(</)  Vynior's  case,  8  Co.  81,  b. 

(a)  See  the  New  York  Revised  Statutes,  vol.  ii.  64,  sec.  42;  Griffith's  Law  Regis- 

1  Such  direction  will  not  operate  as  a  revocation,  unless  the  testator  had  at  the  time  suf- 
ficient capacity  to  understand  the  nature  and  effect  of  the  act,  and  had  it  performed  voluntarily» 
and  with  the  intent  to  effect  a  revocation.  Rhodes  v.  Vinson,  9  Gill,  169.  Peijue  v.  Perjue, 
4  Iowa,  620.  Where  a  testator  was  sick  in  bed,  and  called  for  his  will,  and  was  deceived  by 
one  of  the  legatees  who  handed  him  an  old  letter,  which  he  destroyed,  intending  to  revoke  his 
will,  and  supposing  he  had  destroyed  that,  the  will  was  held  revoked.  Piyor  v.  Coggin, 
17  Geo.  444.  White  r.  Casten,  1  Jones  Law  (N.  C.))  197.  See,  also.  Harsh  v.  Marsh,  8  Ibid. 
77.  In  Clark  «.  Smith,  84  Barb.  (N.  Y.)  140,  it  was  held  that  a  physical  act  of  revocation 
must  concur  with  the  ammus  revocandi.  In  Doe  v.  Harris,  6  Ad.  &  £1.  209,  the  testator  threw 
his  will  devising  real  estate  upon  the  fire,  intending  to  revoke  it,  but  another  person  snatched 
it  off,  a  corner  of  the  envelope  only  being  burned.  Such  other  person  afterwards  promised  to 
bum  the  will,  and  pretended  to  have  done  so.  Held  under  the  statute  of  frauds  not  to  be  a 
revocation.  To  the  same  effect,  also,  is  Kent  v.  Mahaffey,  10  Ohio  St  204,  where  a  blind 
testator,  intending  to  bum  and  destroy  his  will,  was  deceived  into  the  belief  that  it  had  been 
thrown  into  the  fire  and  burned,  pursuant  to  his  direction.  See  Lawyer  v.  Smith,  8  Mich. 
411.  Also  Smiley  v.  Gambill,  2  Head  (Tenn.),  164,  where  the  opposite  doctrine  is  held,  there 
being  no  statute  to  control  the  question.     * 
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A  will  may  be  revoked  by  implicatioa  or  inference  of  law ;  tai 
those  revocations  are  not  within  tho  pun-iew  of  the  statute ;  uhI 
they  have  given  rise  to  some  of  the  most  difficult  and  iotercttiag 
discussions  existing  on  the  subject  of  wills.  Tliey  are  foumieil 
upon  the  reasonable  presumption  of  an  altoratiou  of  tJie  testator's 
mind,  arising  from  circumstances  since  the  making  of  the  will, 
producUig  a  change  in  his  previous  obligations  and  duties.  Ha 
case  stated  by  Cicero,  (i)  is  often  alluded  to,  in  which  a  fatlwr,  on 
the  re[K)t-t  of  the  death  of  bis  sou,  who  was  thcu  abroad,  altered  liii 
tesUunout,  and  ap)>oiuted  another  person  to  be  his  heir.  Tlte  $on 
returned  after  tho  father's  death,  and  tlio  centiimviri  restored  tba 
inlicritance  to  him.  There  is  a  case  mentioned  in  the  I'audccU 
to  tbe  same  effect ;  (c)  mid  it  \ias  tliu  general  doctrine  of  tht 
Roman  law,  that  the  subsequent  birth  of  a  child,  unnoticed  in  ttH  ■ 
will,  aunuUed  it.  This  is  the  rule  in  those  countries  wliicb  hafi 
generally  adopted  the  civil  law,  Tettamenta  rutnpuntur  tufnaiiiim 
postkumi ;  (d)  and  there  is  not,  perhaps,  any  code  of  civiliied 
jurisprudence  in  which  this  doctrine  of  implied  revocation  does  not 


tor ;  Colleclion  of  Slatutea,  by  J.  Anthon,  Eeq. ;  1  HeTised  Code  of  Vir^nnt.  c.  KH 
i«c.  3 ;  Masgochuspita,  Ne«  Jersey,  and  other  ReTieed  Sutuic  Codrs.  The  Englid 
Blfttiitc  of  tniuclfp  lihl  not  i*<iuirc  tlie  will  lo  he  liyned  in  (A-  //rrsmr-  nf  the  witn«.<« 
tnit  It  required  the  ioetrument  of  reTocation  to  be  signed  In  their  presenoe.  Tb* 
Rerlsed  StatnteB  orNew  York,  Husachusetts,  Virginia,  Jcc.,  requiie  tbe  same  pitdN 
fbnnaliiieB  in  botli  cases. 

(6)  De  Orui.  1. 1,  c.  88. 

(c)  Dig.  28,  6,  92.  The  statute  of  Ohio,  1881,  p.  248,  unkes  pro'Tision  (br  such  a 
identical  case,  and  revokes  the  will  pro  lanio.  So,  hi  Kentucky,  under  the  coiumM. 
tion  giTen  to  their  atatuie  of  wills,  after-born  and  posthumona  children,  pT«tennittc4 
in  the  will,  and  not  provided  fbr  hy  Kettlemeeta,  are  entitled  to  aoch  sbarea  of  ikt 
eatate  at  they  would  have  taken  if  no  nill  had  been  made.  Wa^Hns  r.  Spitlcr, 
1  Dana  (Ren.),  170.  So,  in  Alabanu,  Aikin'i  Dig.  2d  edit.  449.  In  Virginia,  Nev 
Jeiaej,  and  Connecticut,  and  probably  in  other  stales,  it  ia  prorided  by  staUtn 
that  if  the  teitatoT  had  no  iuue  when  he  made  his  will,  and  dies,  learing  iasna,  at 
poathumoDs  child  be  bom,  and  the  will  makes  no  provision  Ibr  such  an  event  a 
contingency,  tlie  will  becomes  wholly  vend.  Revised  Code  of  Virginia,  vol.  i.  £31 
Elmer's  Dig.  131,  600,  601.  Statutes  of  Couuecticul,  ISSB,  p.  227.  R.  S.  X.  J. 
1847.* 

(ft)  Cic.  de  Orat.  1,  67.  Inst.  2,  IS,  Protsm.  Ferriere,  Com.  b.  t  Baber,S,LS,& 
Ibid,  tit  17,  sec.  1. 


*  By  tlie  civil  law,  the  snbMquent  luifiireseen  birth  of  a  child  revoked  a  wiC.  Br  Iht 
commoa  lav,  the  Bubeeqaent  birth  of  a  child,  with  other  circamstances,  might  revoke  ■  wiB. 
By  tbe  American  law,  the  Bubjequent  birth  of  ■  child  levoke*  the  will  either  entirely  « 
fro  toMo,  to  a*  10  let  ID  aftar-bom  children.    Bloomer  v.  Bloomei,  S  Brad£  (N.  T.)  tU. 


LEG.  LXVHI.]  OF  REAL  PROPERTY.  Q19 

exist,  and  apply  when  the  occurrence  of  new  social  relations  and 
moral  duties  raises  a  necessary  presunaption  of  a  change  of  in- 
tention in  the  testator.  It  is  a  settled  rule  in  the  English  law, 
that  marriage  and  the  birth  of  a  child,  subsequent  to  the  execution 
of  the  will,  are  a  revocation  in  law  of  a  will  of  real  as  well 
as  of  personal  *  estate,  provided  the  wife  and  child  were  *522 
wholly  unprovided  for,  and  there  was  an  entire  disposition 
of  the  whole  estate  to  their  exclusion.  This  principle  of  law  is 
incontrovertibly  established ;  (a)  though  it  is  said  to  have  been  no 
part  of  the  ancient  jurisprudence  of  England  ;  and  the  first  case 
that  recognized  the  rule  that  the  subsequent  birth  of  a  child  way 
a  revocation  of  a  will  of  personal  property,  was  decided  by  the 
court  of  delegates,  upcm  apped,  in  the  reign  of  Charles  U. ;  and  it 
was  grounded  upon  the  law  of  the  civilians.  (6)  The  rule  waa 
next  applied  in  the  case  of  Lttffg  v.  I/ugg;  ((?)  and  it  was  shown  by' 
Dr  Hay,  in  Shepherd  v.  Shepherd^  (d)  to  have  been  continued 
down  to  1770,  as  the  uncontradicted  and  settled  law  of  Doctors 
Commons,  that  a  subsequent  marriage  and  a  ehild  amounted  to 
a  revocation  of  a  will ;  but  that  one  of  these  events,  without  the 
concurrence  of  the  other,  was  not  sufficient. 

Tlie  rule  was  applied  in  chancery  to  a  devise  of  real  estate, 
m  Broipn  v.  Thamp»on;  (e)  but  it  was  received  with  doubt  and 
hesitation  by  Lord  Hardwicke  and  Lord  Northington.  (/)  The 
distinction  between  a  will  of  real  and  personal  estate  could  not 
well  be  supported ;  and  Lord  Mansfield  declared  that  he  saw  no 
ground  for  a  distinction.  (^)  The  great  point  was  finally  and 
solemnly  settled,  in  1771,  by  the  Coimt  of  Exchequer,  in  ChrU- 
topher  V.  Christopher^  (A)  that  marriage  and  a  child  were  a  rev- 
ocation of  a  will  of  land.     The  court  of  E.  B.  have  since  de- 


(a)  The  rule  that  marriage  and  the  birth  of  a  child  are  an  implied  revocation,  does 
not  apply  in  cases  where  the  whole  estate  10  not  derised  by  the  will,  nor  in  all  cases 
where  a  man  has  children  by  a  former  marriage.  Denman  C.  J.,  in  Doe  v,  £dlin, 
4  Ad.  &  El.  682. 

(6)  Overbury  v.  Overbm-y,  2. Show.  242. 

(c)  1  Ld.  Raym.  441.    2  Salk.  692. 

(</)  6  Term  Rep.  61,  note. 

{e)  1  Eq.  Cas.  Abr.  418,  pi.  16.    1  P.  Wms.  804,  note  by  Bfr.  Cox. 

(/)  Parsons  v.  Lanoe,  1  Vesey,  188.  Amb.  667.  Jackson  v.  Harlodi,  2  Edii^ 
268. 

(g)  Wellington  v.  Wellington,  4  Burr.  2166. 

(h)  Dickens,  446. 


i 
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cidcd,  (t)  aflcr  great  deliberation,  that  marriago  aiid  the  birth  of  ki 
po$Aut)wit«  child,  were  an  implied  revocatiou   of  a  will  of  ttii, 

estate.  j 

•523       'It  is  generally  agreed,  tliat  the  implied  revocatifni  bf 

a  Eubseqticiit  marriage  and  a  child,  I>eing  founded  oa  Ht- 
presiUBption  of  intention,  may  be  rebutted  by  a  parol  evidence^ 
This  was  bo  held  by  the  K.  B.,  in  Brady  v.  Ouhitt ;  (n)  but  tb» 
rule  was  siil>sequently  questioned ;  (ft)  and  tliere  lias  been  pn«l 
difEciilty  in  prescribing  the  extent  of  the  admission  of  circua* 
Btaiicos  which  would  go  to  rebut  the  presumption  of  a  revocatioB. 
Tlie  Court  of  K.  B.,  in  Kmehel  v.  AWaftm,  (c)  held,  that  marriigB 
and  a  child  were  a  revocation  of  a  will,  when  the  tolfe  and  cMiJrmi 
were  whilly  unprovided  for,  and  there  was  an  entire  disposition  <#- 
the  whole  estate.  But  whether  the  revocation  could  bo  rebuttal 
by  parol  proof  of  aubsequent  declarations  of  the  testator,  or  Ml*' 
extrinsic  circumstances,  though  there  was  no  provision  in  the  iHf  * 
for  those  near  relatives,  was  a  question  on  which  the  court  gV^ 
no  opinion.  If  the  wife  and  children  be  provided  for  by  a  aettk^ 
ment,  it  is  now  understood  to  be  the  rule,  that  marriage  aai 
a  child  will  not  revoke  a  will ;  and  this  case  forms  an  exceptidai  [ 
to  the  general  rule,  (if)  ' 

Tin:  English  law  on  this  subject  was  reviewed  in  X'?w  York,  in 
the  case  of  Bnukv.  1Fi7iin« ;  (e)  and  it  was  adjudged  to  be  the 
law  in  New  York,  founded  on  those  decisiouB,  that  subsequent 
marriage  and  a  child  were  an  implied  revocation  of  a  will,  either 
of  real  or  personal  estate,  and  that  such  presumptive  revocation 
might  be  rebutted  by  circumstances.  The  better  opinion  is,  that 
under  the  English  law  tliere  must  be  the  concurrence  of  a  sub- 
Gequent  marriage  and  a  subsequent  child,  to  work  a  revocation  of 
a  will ;  and  that  the  mere  subsequent  birth  of  children,  unaccom- 


(i)  Doe  f .  Lsncuhire,  6  Term  Bep.  49. 

(a)  Doug.  31. 

{b)  Lord  Alvanle;,  4  Veiey,  &48. 

(c)  2  Eut,  680. 

Id)  Ex  parte  the  Earl  of  Ilchefler,  7  Vewj.  848.  In  Fox  v.  Mwtoa,  in  the  Pn- 
rogatiTe  Court  of  CRiiterbury,  before  Sir  Herbert  Jeuner  (1  CurteU,  494),  parol 
deckrationi  of  testator  were  ailmitled  to  rebut  the  implied  reTocation  of  t.  will  of  pw- 
•onal  estate  from  marriBge  and  the  binli  of  a  child. 

(c)  4  JohDi.  Ch.  60G. 

1  Bat  Ke  luuU  v.  Bodon,  3  Hoon'a  Nrj  Cooncil,  tl. 
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panied  by  other  circumstances,  would  not  amount  to  a  pre- 
sumed revocation.  This  was  the  rule  laid  down  *  by  Sir  *  524 
George  Hay,  in  Shepherd  v.  Shepherd^  (a)  and  by  the 
Court  of  K.  B.,  in  Doe  v.  Barford.  (6)  Sir  John  NichoU,  in  Johnr 
8ton  V.  Johnston^  (c)  pressed  very  far  and  very  forcibly,  the  more 
relaxed  doctrine,  that  it  was  not  an  essential  ingredient  in 
these  implied  revocations,  that  marriage  and  a  cliild  should  both 
occur  to  create  them;  and  he  held,  that  a  birth  of  a  child,  when 
accompanied  mith  other  circumstances ^  leaving  no  doubt  of  the 
testator's  intention,  would  be  sufficient  to  revoke  the  will  of 
a  married  man.  The  case  in  which  he  pressed  the  rule  to  tliis 
extent,  was  one  that  contained  so  much  justice  and  persuasive 
equity  in  favor  of  the  revocation,  that  it  must  have  been  difficult 
for  any  court,  with  just  and  lively  moral  perceptions,  to  resist  his 
conclusion.  He  placed  the  doctrine  of  implied  revocation,  not 
where  Lord  Kenyon  had  placed  it,  on  any  tacit  condition  annexed 
to  the  will,  but  on  the  higher  and  firmer  ground,  where  Lord 
Mansfield,  and,  indeed,  the  civil  law,  had  placed  it  —  on  a  pre- 
sumed alteration  of  intention,  arising  from  the  occurrence  of  new 
moral  duties,  which,  in  every  age,  and  in  almost  every  breast,  have 
swayed  the  human  afiections  and  conduct.  It  was  doubted,  how- 
ever, in  the  case  of  Brush  v.  WilkinSy  whether  Sir  John  Nicholl 
had  not  carried  this  point  of  revocation  farther  than  the  English 
law  would  warrant,  and  which  had  never  adopted  the  notion  of 
the  inofficiosum  testamentum  of  the  civil  law.^  In  a  subsequent 
case,  (d)  Sir  John  Nicholl  seems  to  have  regained  the  former  track 

(a)  5  Term  Rep.  51,  note. 
(6)  4  Maule  &  Selw.  10. 
(c)  1  PhUl.  447. 

{d)  Gibbens  v.  Cross,  2  Addams,  455.  See  also  Talbot  v.  Talbot,  1  Hagg.  EccL 
705,  to  the  same  point. 

1  In  Pennsylyania,  the  statutory  rules  are  thes^:  (1)  The  will  of  a  single  woman  is  revoked 
by  her  marriage,  and  is  not  revived  by  the  death  of  her  husband.  (2)  If  a  man  makes  a  will 
and  marries  and  dies  leaving  a  widow,  so  far  as  regards  the  widow  he  dies  intestate.  His 
will  is  revoked  pro  tanto.  (3)  If  a  man  makes  a  will  and  has  an  afler-bom  child  or  children 
not  provided  for  in  the  will,  so  far  as  regards  such  child  or  children  he  dies  intestate,  and  his 
will  is  revoked />ro  tanto.  (4)  If  a  man  makes  his  will  and  marries,  and  dies  leaving  a  widow 
and  child  not  provided  for  in  such  will,  his  will  is  not  revoked  absolutely  as  at  common  law, 
but  only  pro  tanto,  (5)  If  a  man  makes  his  will,  marries  and  dies  leaving  a  widow  but  no 
known  heirs  or  kindred,  the  will  is  revoked,  and  the  widow  takes  the  real  and  personal  estate 
absolutely.  See  Walker  r.  Hall,  10  Penn.  St  488.  In  Young's  Appeal,  89  Id.  116,  the 
testatrix  made  a  will  under  a  special  power  contained  in  a  marriage  settlement,  and  afterwards 
had  a  son  bom  to  her.    Held,  an  implied  revocation  so  £u  as  regards  the  son. 


of  tho  law ;  and  lie  lays  down  the  general  doctiino,  tJiat  a  wiD  ii 
presumptively  revoked  by  marriage  and  iBsiie,  and  that  the  pr»- 
Eumptton  may  be  rebutted  by  unequivocal  evidence  of  an  inlctilioa 
that  the  will  nhould  operate,  notwithstanding  tliose  suljsequoil 
events.  Thus,  it  has  heeu  held,  in  pursuauco  of  ttiis  principle, 
tb&t  marriage  aud  issue  are  not  a  revocation  of  a  will,  when  there 
are  children  of  a  former  marriage,  and  there  is  a  provisioa  ftf 
a  second  wife  and  her  issue,  (e) 

In  this  country  we  liave  much  statute  regulation  on  the  Eobjed. 
There  is  no  doubt  that  the  testator  may,  if  he   pleases,  devise  dl  ^ 
his  estate  to  strangers,  and  disinherit  his  children.     This  is  A*  j 
English  law,  and  tlie  law  in  all  the  states,  with   the   exceptioii  rf  1 
Louisiana.     Cliildrcn  are  deemed  to  have  sufTicient   security  in 
the  natui'ol  alfeedou  of  parents,  that  this   unlimited  power 
•  525    of  disposition  will  "  not  be  abusod.     If,  hoWevcr,  the  test*- 
tor  has  not  given  the  estate  to  a  competent  devisee,  the  heir 
taken,  notwithstanding  the  testator  may  have  cleai-ly  declared  hi*    ' 
intention  to  disinherit  him.     The  estate  must  descend  to  the  heirt, 
if  it  Iw  not  legally  vested  elsewhere,  (a)     This  is  in  confonnity  W    ^ 
the  long-ostabli»hed  rule,  that  in  devises  to  take  place  at  somt 
distant  time,  and  no  particular  estate  is  expressly  created  in  the 
myan  tiiiio.  tin'  tVi-  ili'scrmis  to  tlif  li..'ir.     IJtit  by  tin;    sUttilo  km 
of  the   states  of  Maine,   Vermont,   New  Hampshire,    Haasacbo- 
ietta,  (6)  Connecticut,  New  York,  (c)  New  Jersey,  Pennsylvania, 
Delaware,  Ohio,  and  Alabama,  a  posthumous  child,  and,  in  all  of 
those  states  except  Delaware  and  Alabama,  children  born  after  the 
making  of  the  will,  and  in  the  lifetime  of  the  father,  will  inherit 
in  like  manner  as  if  he  had  died  intestate,  unless  some  provision 
be  made  for  them  in  the  will,  or  otherwise,  or  they  be  particularly 


(()  Jolin«on  r.  WellB,  2  Uagg.  Keel.  661.  Tha  English  law  ta  it  stood  prior  to 
the  etatuteg  of  7  Wm.  IV.  and  1  Vict.  c.  26  (and  for  which,  vide  infra,  p.  633).  «m 
declared  in  Mareton  v.  Roe,  8  Ad.  &  El.  14,  in  the  Exch.  Chamber,  to  be,  that  if  ui 
tinmarried  man,  without  any  child  by  a  former  wife,  devised  bis  estate,  and  left  m 
proviaioD  for  an;  cliild  by  a  future  marriage,  notwitlutaiidiDg  he  might  have  nude 
proviaion  therein  for  a  future  wil^,  the  \a,w  auneied  a  tacit  condition  to  loch  a  wiD, 
that  if  he  aflerwardg  married,  and  had  a  child,  the  will  ahould  be  revoked,  tuid  endeDM 
was  not  admissible  to  rebut  that  presumption  or  destroy  that  condition. 

(a)  Venn  v.  Gaskin,  Cowp.  6S1.  Jackson  b.  Scbauber,  T  Cowen,  187.  S.  C 
2  Wendell,  1. 

(6)  Maasachusetto  Revised  Statntes,  1836,  part  2,  tit  8,  c.  ^2,  tec.  & 

(f  J  Kew  York  Revised  SUtuies,  vol.  U.  Ofi,  sec  49. 
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noticed  in  the  will,  ((f)  The  reasonable  operation  of  this  nde  is 
only  to  disturb  and  revoke  the  will  pro  ianto^  or  as  far  as 
duty  requires.  The  statute  law  in  Maine,  *New  Hamp-  *526 
shire,^  Massachusetts,  and  Rhode  Island,  goes  further,  and 
implies  the  same  relief  to  all  children,  and  their  legal  represents^ 
tives,  who  have  no  provision  made  for  them  by  will,  and  who  have 
.not  had  their  advancement  in  their  parent's  life,  unless  the  omission 
in  the  will  should  appear  to  have  been  intentional.  In  South 
Carolina,  the  interference  with  the  will  applies  to  posthumous 
children;  and  it  is  likewise  the  law,  that  marriage  and  a  child 
work  a  revocation  of  the  will.  In  Virginia  and  Kentucky,  a  child 
born  after  tlie  will,  if  the  testator  had  no  children  before,  is 
a  revocation,  imless  such  child  dies  unmarried,  or  an  infant.^ 
If  he  had  children  before,  after-bom  children,  unprovided  for, 
vrork  a  revocation  pro  tanto.  In  the  states  of  Maine,  Massachu- 
setts, Rhode  Island,  Connecticut,  New  York,  Maryland,  and  proba- 
bly in  other  states,  if  the  devisee  or  legatee  dies  in  the  lifetime  of 
Ihe  testator,  his  lineal  descendants  are  entitled  to  his  share,  unless 
the  will  anticipates  and  provides  for  the  case.  This  is  confined,  in 
Connecticut,  to  a  child  or  grandchild ;  in  Massachusetts,  Rhode 
Island,  and  Maine,  to  them,  or  their  relations ;  and  in  New  York, 
to  children  or  other  descendants.  The  rule  in  Maryland  goes  fuiv 
ther,  and  by  statute,  no  devise  or  bequest  fails  by  reason  of  the 
death  of  the  devisee  or  legatee  before  the  testator ;  and  it  takes  ef* 
feet  in  like  manner  as  if  they  had  survived  the  testator,  (a) 
— —  i 

{d)  In  PemLsylTania  and  Delaware,  marriage,  or  an  ailer-child  not  provided  for,  is 
a  revocation  pro  tanto  onlj.  In  Pennsylvania,  under  the  construction  given  to  tkeir 
Act  of  1794,  the  subsequent  birth  of  issue  is,  in  itself ,  a  revocation  of  a  previous  will, 
so  &r  only  as  regards  such  issue,  on  the  ground  that  it  produces  a  change  in  the 
obligations  and  duties  of  the  testator.  Tomlinson  v.  Tomlinson,  1  Ash.  224.^ 
Tliis  appears  to  be  the  sound  doctrine  on  the  subject.  In  Indiana,  Illinois,  and 
Connecticut,  the  birth  of  a  child  avoids  the  will  in  tato.  Statutes  of  Ohio,  ISSl, 
p.  243.  Statutes  of  Connecticut,  1821,  p.  200.  Statutes  of  Illinois,  1829,  and  of 
Indiana,  1821.  This  is  the  case  in  which  no  provision  is  made  by  the  will  for  such  a 
contingency. 

(a)  Laws  of  the  several  states  in  Mr.  Anthon's  collection.    Griffith's  Law  BegisteTf 

1  See  Coates  v,  Hughes,  3  Binney,  498;  Rev.  St.  Mich.  1838,  p.  273;  Rev.  St  Missoo. 
1835,  p.  620. 

1  If  any  child,  or  the  issue  of  any  child,  is  not  referred  to  in  the  will,  nor  is  made  a  legatee 
or  devisee  under  it,  he  will  be  entitled  to  his  distributive  portion  of  the  estate,  as  though  the 
deceased  had  died  intestate.    Gage  v.  Gage,  9  Foster,  533. 

3  A  will  is  also  revoked  in  Virginia  by  marriage,  except  the  will  be  made  in  the  exercise 
of  certain  powers  of  appointment.  Rev.  Stat.  1849,  tit.  88,  ch.  122,  sec  4.  Phaup  v.  Wool- 
dridge,  14  Gratt  (Va.)  882. 
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"  62T        ■  By  tbe  Now  York  Revised  Statutes,  (a)   if  the  wiU  di». 

poses  of  the  whole  estate,  and  the  testator  aAerwanls  mir* 
ries,  and  has  issue  horn  in  his  lifetime,  or  after  his  death,  and  tin  - 
wife  or  issue  be  living  at  his  death,  (J)  the  will  is  deemed  to  ba 
revoked  ;  unless  the  issue  bo  provided  for  by  the  will  or  by  a  settle- 
ment, or  unless  t)io  will  shows  an  intention  not  to  make  any 
provision.  No  other  evidence  to  rebut  the  presumptioit  of  sadi 
revocation  is  to  be  received.  This  provision  is  a  declaration  of  the  : 
law  of  New  York,  as  declared  in  Bnuh  v.  WllMtiSy  with  the  sdiK> 
tional  provision  of  prescribing  the  exact  extent  of  the  proof  whidi 
is  to  rebut  the  presumption  of  a  revocation,  and  thereby  relieving  ■ 
the  courts  from  all  difficulty  ou  that  embarrassing  point,  (e) 

The  will  of  a  feme  lole  is  revoked  by  her  marria^.  Tliis  is  u  ' 
old  and  settled  rule  of  law ;  and  the  reason  of  it  is,  that  tlie  nuw- 
riage  destroys  tlie  ambulatory  nature  of  the  will,  and  leaves  it  m 
longer  subject  to  ^e  wife's  control.  It  is  against  tho  natare  rf 
a  will,  to  be  absolute  during  the  testator's  life,  and  therefore  it  ii 
revoked  in  judgment  of  law  by  the  marriage,  ((f)  If  the  wift  ' 
survives  her  husband,  the  will,  according  to  the  opinion  of  .Sergeant 
Manwood,  (e)  revives,  and  takes  effect  eqiuilly  as  if  ahe  had  coft- 
tinued  a  feme  sole.  But  the  strong  language  of  the  judges  in  tbl 
modern  caw-s.  in  wliich  they  <itjcliir..'  (hat  tlio  will  bi-mTii..'-  T^:^,,k>■i 
and  void  by  the  marriage,  (/)  would  seem  to  bar  the  conclusioa 
of  the  learned  set^eant ;   and  Mr.  Roper,  in  his   laborious  and 

accurate  treatUe  on  the  Law  of  Property,  in  relation  to  Am- 
•  528    band  and  wife,  (*/)  assigns  •  very  good  reasons  why  the  will 

h.  t  Digest  of  Rhode  Island  Statutei,  1798,  p.  282.  6  Harr.  k.  Johiu.  G4.  Ker 
YoTkBeTised  Statutes,  vol.  ii.  66,  aec.  S2.  Man.  HeTiied  Statutea,  1836,  pan  ^ 
Ul  S,  c.  62. 

(a)  Vol.  ii.  64,  aec.  48. 

{b)  The  statute  must  mean  liere  to  refer  equallf  to  the  poslhDinoiu  iaane. 

(c)  In  Haveni  c.  Van  Uen  Burgh,  1  Dento,  27,  it  was  adjudged  th«t  marriage  nd 
the  biith  of  a  child  were  an  impHed  revocation  of  a  previoiu  vill,  if  there  be  do  {ito- 
Villon  in  or  out  of  the  will  for  euch  new  relations,  though  the  presumptian  of  a  Tet«- 
cation  may  be  repelled  hy  circnmslauces  showing  that  the  testator  intended  tbe  wil 
to  itand,  nolwillistanding  the  change  in  bie  bmilj. 

[d)  Forse  and  Hembling's  case,  4  Co.  60,  b. 
{<■)  Plowd.  843,a. 

(/)  Hodsden  v.  IJoyd,  2  Bro.  C.  C.  684.  Doe  v.  Staple,  2  Term  Rep.  684.  Lonf 
t>.  Aldred,  2  Addams,  48.  But  the  nill  of  a  fimt  amert,  made  during  marriage  onder 
a  power,  is  not  revoked  by  her  sorriving  her  husband.  Morwan  v.  Thoupsn^ 
8  Hagg.  Ecd.  289. 

(y)  Vol.  U.  69. 
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cannot  be  deemed  to  have  revived  by  the  death  of  the  hus- 
band. The  provision  in  the  New  York  Revised  Statutes,  (a)  de- 
claring that  the  will  of  a  married  woman  shall  be  deemed  revoked 
by  a  subsequent  marriage,  effectually  puts  an  end  to  the  question 
under  that  statute.  A  second  will  is  a  revocation  of  a  former  one, 
provided  it  contains  words  expressly  revoking  it,  or  makes  a  differ- 
ent and  incompatible  disposition  of  the  property.  Unless  it  can 
be  found  to  have  contained  one  or  the  other,  it  is  no  revocation  of 
a  former  will.  (6)  Any  alteration  of  the  estate  or  interest  of  the 
testator  in  the  lands  devised,  by  the  act  of  the  testator,  is  held  to 
be  an  implied  revocation  of  the  will,  on  the  ground,  principally,  of 
its  being  evidence  of  an  alteration  of  the  testator's  mind.  A  sale 
of  the  estate  devised  operates,  of  course,  as  a  revocation ;  for  the 
testator  must  die  while  owner  of  the  land,  or  the  will  cannot  have 
effect  upon  it.  A  valid  agreement,  or  covenant  to  convey  lands, 
which  equity  will  specifically  enforce,  will  also  operate  in  equity  as 
a  revocation  of  a  previous  devise  of  the  same.  It  is  as  much  a  re- 
vocation of  the  will  in  equity,  as  a  legal  conveyance  of  the  land 
would  be  at  law ;  for  the  estate,  from  the  time  of  the  contract,  is 
considered  as  the  real  estate  of  the  vendee,  (c) 

Not  only  contracts  to  convey,* but  inoperative  conveyances,  will 
amount  to  a  revocation  of  a  devise,  to  the  extent  of  the  property 
intended  to  be  affected,  if  there  be  evidence  of  an  intention  to 
convey,  and  thereby  to  revoke  the  will,  (ci)  ^  A  bargain  and  sale 
without  enrolment,  feoffinent  without  livery  of  seisin,  a  con- 
veyance upon  a  consideration  *  which  happened  to  fail,  or  a  *  529 
disability  in  the  grantee  to  take,  have  all  been  admitted  to 
amount  to  a  revocation,  because  so  intended,  (a)     If,  however,  tlie 

(a)  Vol.  ii.  64,  sec.  44.    This  is  also  the  English  law.    2  Curteis,  826,  Phil,  edit 

(6)  Hitchins  v.  Basset,  3  Mod.  208.    Harwood  v.  Goodright,  Cowp.  87. 

(c)  Cotter  V.  Layer,  2  P.  Wins.  622.  Rider  v.  Wager,  Ibid.  882.  Mayer  v.  Gow- 
land,  Dickens,  568.  Knollys  v,  Alcock,  6  Vesey,  654.  Vawser  v.  Jeffery,  2  Swanst 
268.    Walton  v.  Walton,  7  Johns.  Ch.  258.1 

{d)  Mountague  v.  Jefferies,  1  Roll.  Abr.  615. 

(a)  Roper  v.  RadcUffe,  10  Mod.  280.  Lord  Hardwicke  and  Lord  Eldon,  8  Atk. 
748,  803.    7  Vesey,  878.    2  Swanst.  268. 


1  Blair  v.  Snodgrass,  1  Sneed  (Tenn.),  1.    Andrew  v.  Andrew,  89  Eng.  Law  and  £q.  158. 
Simmons  r.  Simmons,  26  Barb.  (N.  Y.)  68. 

2  Plowden  v.  Hyde,  13  Eng.  L.  &  Eq.  175.    A  will  revoked  by  a  contract  to  sell  is  not 
restored  by  a  failure  to  complete  the  contract    Andrew  v.  Andrew,  8  De  Gez.  M.  &  6.  886. 

YOL.   IT.  58 
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testator  substitutes  a  new  disposition  of  tlie  land,  and  intends  to 
revoke  the  will  by  means  of  that  substitution,  in  that  case,  if  tbe 
instrument  cannot  have  that  efiect,  and  tbe  substitution  fails,  there 
is  no  revocation,  (d)  It  is  further  the  acknowledged  but  rerj 
strict  and  technical  rule  of  law,  that  if  the  testator  conrejs  awaj 
the  estate,  and  then  takes  it  back  by  the  same  instrument,  or  by  a 
declaration  of  uses,  it  is  a  revocation,  because  he  once  parted  with 
the  estate.  Either  an  intention  to  revoke,  or  an  alteration  of  tbe 
estate  without  such  an  intention,  will  work  a  revocation,  (ir)  The 
law  requires  that  the  same  interest  which  the  testator  had  whou  be 
made  the  will  should  continue  to  be  the  same  interest,  and  remaii 
imalterod  to  his  death.  The  least  alteration  in  that  interest  is  i 
revocation.  If  the  testator  levies  a  fine,  or  enfeofl&  a  stranger  to 
his  own  use,  it  is  a  revocation,  though  the  testator  be  in  of  his  old 
use.  (c2)  Lord  Hardwicke,  in  Parsont  v.  Freeman,  (e^  admitted 
that  these  were  prodigiously  strong  instances  of  the  severity  of  tbe 
rule ;  and  Lord  Mansfield  observed,  that  the  Earl  of  Lincoln  s  Cam^ 
decided  upon  the  same  principle,  was  shocking;  and  that  some 
overstrained  resolutions  of  the  courts  upon  constructive  revoci- 
tions,  contrary  to  the  real  intention  of  the  testator,  had  brou^ 

scandal  upon  the  law.  (/)  The  unreasonableness  of  xht 
*530    rule,  holding  an  act  to  be  a  revocation  *  which  w;is  not  >o 

intended,  and  even  when  the  intention  was  di recti v  tk 
contrary,  has  been  often  complained  of;  and  the  Eiiglisli  courts 
have  latterly  shown  a  strong  disposition  not  to  assume  tlie  doctrine, 
unless  there  was  some  express  authority  for  it.  (a)^ 

(6)  Lord  Eldon,  7  Vesey,  373.    4  East,  419.    4  Ruse.  452,  453,  S.  P. 

(c)  DisUjr  V.  Dister,  3  Lev.  108.  Darley  v.  Darley,  3  Wila.  6.  If  tlie  testator  t* 
disseised,  and  die  before  reentry,  it  is  at  common  law  a  revocation  of  the  will.  1  IM. 
Abr.  616,  tit.  Devise,  S. 

(d)  Trevor  C.  J.,  in  Arthur  v.  Bockenham,  Fitzgib.  240. 
(c)  3  Atk.  748. 

(/)  3  Burr.  1491.     Doug.  722. 

(a)  Charman  v.  Charman,  14  Vesey,  584.     Vawser  v.  Jeffery,  3  B.  &  Aid.  4o3. 


1  In  the  Revi^^ion  of  the  New  York  Statutes  (1  R.  S.  64,  65),  all  revooatii>n<4  of  a  wiK 
whether  expre.ss  or  implied,  are  specially  defined,  and  it  is  declared  that  a  will  shall  n- 1  '- 
revoked  in  any  other  manner.  The  provision  as  to  express  revocations  is  identical  with  ih* 
English  statute  of  frauds.  The  specified  implied  revocations  chiefly  arise  oat  of  chan^.-  .a 
the  circumstances  and  relations  of  the  testator.  If  a  testator's  property  should  con^iia  of  t»> 
estates  of  equal  value,  and  he  has  onlj*  two  children,  to  each  of  whom  be  devi>e:«  one  *>i  th* 
wtateA,  inUnading  an  equal  distribution  of  his  property,  and  if  before  hia  death  one  tAMkt 
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The  doctrine,  hard  and  unreasonable  as  it  appears  in  some  of  its 
excrescences  on  this  subject,  and  notwithstanding  it  has  been* 
repeatedly  assailed  by  great  weight  of  argument,  has,  nevertheless, 
stood  its  ground  immoTably,  on  the  strength  of  authority,  as  if  iir 
had  been  one  of  the  essential  landmarks  of  property.  The  case9 
have  been  investigated  and  discussed  with  the  utmost  research  and 
ability,  by  the  courts  of  law  and  ecjuity,  and  the  principle  again? 
and  again  recognized  and  confirmed,  that  by  a  conveyance  of  tha 
estate  devised,  the  will  was  revoked,  because  the  estate  was  altered, 
though  the  testator  took  it  back  by  the  same  instrument,  or  by  a 
declaration  of  uses.  (6)^  The  revocation  is  upon  the  technical 
ground  that  the  estate  has  been  altered,  or  new  modelled,  since 
the  execution  of  the  will.  The  rule  has  been  carried  so  far,  that 
if  the  testator  sufiered  a  recovery,  for  the  very  purpose  of  confirni^ 
ing  the  will,  it  was  still  a  revocation,  for  there  was  not  a  continu- 
ance of  the  same  unaltered  interest.  There  is  an  exception  to  the 
rule  in  the  case  of  mortgages  and  charges  on  the  estate,  which  are 
only  a  revocation  in  equity  pro  tanto,  or  qiuxid  the  special  purpose ; 
and  they  are  taken  out  of  the  general  rule  on  the  fact  of  being 
securities  only,  (c)     These  doctrines  of  the  English  cases  have 

(6)  Goodtitle  r.  Otway,  1  Bos.  &  Pull.  676.  7  Term  Rep.  899,  S.  C.  8  Vesey, 
650.    Kean's  WiU,  9  Dana  (Ken.),  25. 

(c)  Sparrow  t^.  Hardcastle,  8  Atk.  798.  S.  C.  7  Term  Rep.  416,  note.  Brydges  v. 
The  Duchess  of  Chandos,  2  Vesey,  417.  Cave  v.  Holford,  8  Veaey,  651.  7  Term 
Bep.  899.  1  Bos.  &  Pull.  576,  8.  C.  Harmood  o.  Oglander,  6  Yeaey,  221.  In  the 
above  case  of  Cave  v,  Holford,  the  doctrine  of  these  implied  revocations  was  elabo- 
rately discussed  and  sustained ;  but  Lord  Ch.  Eyre,  in  a  learned  opinion,  endeavoied, 
though  unsuccessfully,  to  restrict  the  application  of  the  precedents.' 

should  be  destroyed  by  an  earthqaAke,  the  courts  could  not  under  the  statute  even  consider  the 
question  whether  this,  according  to  general  principles  of  law  2nd  equity,  is  a  revocation. 
There  is,  perliaps,  no  subject  more  difficult  to  reduce  to  exact  statutory  rules  than  the  implied 
revocation  of  wills. 

>  If  a  testator,  after  the  execution  of  the  will  by  which  be  devised  land,  sell  and  convey 
the  land«  it  works  a  revocation  of  the  devise,  even  though  he  take  back  a  mortgage  to  secure 
the  purchase-money;  but  if  the  land  be  reconveyed  to  the  testator  by  absolute  deed,  and  he 
be  the  owner  at  the  time  of  his  death,  the  devise  will  not  be  revoked,  and  republication  of  the 
will  is  not  necessary.  Brown  v.  Brown,  16  Barb.  (N.  Y.)  569.  Acts  of  revocation,  such  ae 
cancellation,  obliteration,  and  the  like,  are  only  primd  /acU  evidence  of  an  intention  to  revoke 
and  fail,  if  dependent  on,  and  associated  with,  another  act  which  fails;  but  an  express  clause 
ef  revocation  does  not  stand  on  the  same  footing  with  these  acts.  If  the  express  clause  o# 
revocation  be  contained  in,  or  connected  with,  a  will,  which  fidls,  not  fiom  an  inherent  defect 
or  imperfect  execution,  but  firom  the  incapacity  of  the  devisee  to  take,  the  revocation  is  vahd) 
it  is  otherwise  if  the  will,  as  a  testamentaiy  act,  is  void.  Hahston  «.  Hairston,  80  Mlasi 
(1  Geo.)  276. 

«  A  change  in  the  property  of  the  testator  subsequent  to  the  execatkn  of  hia  will,  operatse 


tm. 


aud  equitable  estates,  as  to  tliese  implied  revocatious, 
to  stand  on  the  same  ground.  (_d)  It  has  also  been 
if  the  testator,  after  derising  a  mortgage,  forecloses 
release  of  the  equi^  of  redemption,  it  is  a  revocation 
It  is  equally  a  revocation  if  he  cancelled  the  mortg 
an  absolute  deed ;  for  it  was  an  alteration  of  the  i 
new  purchase.  Some  of  the  excesses  to  which  the 
trine  has  been  carried,  have  not  been  acquiescec 
essential  rules  have  been  taken  to  be  law. 

A  codicil  is  an  addition  or  supplement  to  a  will, 
executed  with  the  same  solemnity,  (c) '  It  is  no  i 
a  will,  except  in  the  precise  degree  in  which  it  it 
with  it,  unless  there  be  words  of  revocation.  (<i)  • 
will  be  not  actually  cancelled,  or  destroyed,  or  exprt 
on  making  a  second,  and  the  second  will  be  afterwai 
the  first  will  is  said  to  be  revived,  (e)     But  the  fir 

(a)  WKllon  V.  Walton,  T  Johni.  Ch.  25S. 
(i)  BalUid  V.  Carter,.G  Pick.  112. 

(c)  Nev  York  Revued  Statntei,  toL  ii.  64,  tee.  42. 

(d)  Biaot  V.  WillaoD,  8  Cowen,  66.*  If  •  l«8t«tor  intend*  to  re 
initminent  making  new  diipositloiu,  this  ia  only  ■  conditional  intetil 
first  will,  and  if  he  learea  the  second  will  Incomplete,  the  first  will  i 
there  \e  wanting  the  requisite  evidences  of  revocation.  Wintor  v. 
Bing.  6G2.    BetbeU  t>.  Moore,  2  Der.  &  Batt.  311.* 

(e)  Goodiight  a.  Glazi«r,  4  Borr.  2512.    It  i«,  however,  not  quit! 

as  a  revocation  of  devisee  b  the  will,  so  ftr  as  the  alterattoD  places  the  pi 
opecatioii  of  the  provisions  of  the  will,  and  no  flirther.  Taudemark  v.  Va 
(N.Y.)  *lfl. 

1  See  Joaet  V.  Kicholay,  S  Eng.  L.  &  Eq.  EM. 

»  EcBd  D.  Mauning,  80  Miss.  (1  Geo.)  808.    Aleiandcr  r.  Alexander 
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revived  if  the  testator  makes  a  second,  and  actually  cancels  the  first 
by  an  absolute  act  rendering  it  void,  and  then  cancels  the  second 
will;  it  will,  in  such  a  case,  require  a  republication  to  restore 
the  first  will.  (/)  The  mere  act  of  cancelling  a  will  does 
not  amount  *  to  any  thmg,  unless  it  be  done  animo  reva-  *  632 
eandi.  The  intention  is  an  inference  to  be  drawn  from 
circimistances ;  and  the  fact  of  cancelling  may  be,  in  many  cases, 
an  equivocal  act.  If,  however,  the  will  be  found  cancelled,  the 
law  infers  an  intentional  revocation ;  for  it  is  primd  facie  evi- 
dence of  it,  and  the  inference  stands  good  until  it  be  rebutted,  (a) 
The  inference  is  the  same,  and  it  would  require  strong  proof  to 
rebut  it,  if  a  will  be  traced  to  the  party's  possession,  and  be  not 
forthcoming  at  his  death.  (6)     Cancelling,  in  the  slightest  degree. 


the  revocation  of  a  second  will  revives  a  former  uncancelled  will ;  and  such  an  effect 
will  depend  on  drcumstanoes.  Kirkcudbright  v,  Kirkcudbright,  1  Hagg.  £cc.  825. 
In  Helyar  v.  Helyar  (Reports  in  the  time  of  Sir  Geo.  Lee,  by  Phillimore,  vol.  i.  474), 
decided  by  Sir  Greo.  Lee,  in  the  Prerogative  Court,  in  1754,  it  was  held,  that  tiie 
execution  of  a  second  will  of  a  different  purport  was,  by  law,  a  revocation  of  the 
first,  though  the  second  doe»  not  now  appear,^    (Cited  in  1  Phill.) 

(/)  Burtenshaw  v.  Gilbert,  Cowp.  49.  Semmes  v.  Senmies,  7  EUur.  &  Johns.  888. 
M^or  V.  Williams,  8  Curteis,  482.  There  are  contradictory  opinions  of  Lord  Mans- 
field, as  given  in  Cowp.  58  and  92,  on  the  point  whether,  if  the  first  will  be  not  can- 
celled, in  point  of  &ct,  but  be  revoked  by  the  terms  of  the  second  will,  and  the  second 
will  be  cancelled,  the  first  will  be  thereby  restored,  without  republication^  Lord 
Hardwicke  held,  in  Martin  v.  Savage,  cited  in  1  Vesey,  440,  that  parol  evidence  waa 
inadmissible  under  the  statute  of  frauds  to  sustain  a  republication  of  a  devise  of  lands. 
But  constructive  republications,  Mr.  Powell,  in  his  Treatise  on  Devises,  p.  666,  con- 
siders as  out  of  the  statute,  and  may,  under  circumstances,  be  good,  la  Pennsylvania 
it  is  held,  that  a  will  may  be  republished  by  parol.  Jones  v.  Hartley,  2  Wharton,  108. 
Contra,  M^jor  t^.  Williams,  8  Curteis,  482. 

(a)  Onions  r.  Tyrer,  1  P.  Wms.  848.  Burtenshaw  v.  Gilbert,  Cowp.  49.  Jackson 
V.  HoUoway,  7  Johns.  894.  Sir  John  Nicholl,  in  Rogers  .v.  Pittis,  1  Addams,  80. 
Bethell  v.  Mo^,  2  Dev.  &  Batt  811.  In  Colvin  v.  Eraser,  2  Hagg.  £cc.  266,  a  will 
was  executed  in  India  in  duplicate :  one  part  remained  in  India,  and  the  other  was 
brought  to  England  by  the  testator ;  and  it  was  never  traced  out  of  his  possession, 
and  was  not  found  at  his  death.  It  was  held,  upon  a  very  elaborate  discussion,  to  be 
a  primd  facie  presumption  that  the  testator  had  destroyed  the  duplicate  in  his  posses- 
sion, and  that  he  thereby  intended  to  revoke  the  one  not  in  his  possession ;  and  that  it 
lay  with  the  party  setting  up  the  will  to  negative  these  presumptions.  Boughey  v. 
Moreton,  8  Hagg.  Ecc.  191,  note,  S.  P. 

(b)  LiUie  V.  Lillie,  8  Hagg.  Eccle.  184. 

■  ■  ■  ■ 

'  It  is  not  the  law  that  the  execution  of  a  subsequent  will  destroyed  animo  revocaneU  by 
the  testator,  the  contents  of  which  are  unknown,  revokes  the  prior  will,  but  to  make  such 
revocation  effective  it  must  appear  that  there  was  a  difference  of  disposition.  Cutto  v.  Gilberti 
29  £ng.  L.  &  £q.  64, 

58* 


revocation  of  a  secoiid  will  reTire  the  first,  uulee 
-to  revive  it  be  declared  &t  the  tame  as  part  and  pe 
'  Ot  destraction  or  revocation  of  the  second  will. 
hare  essentiallj  diai^ted  tiie  law  on  tho  Bubjcd 
stnictive  rorocatioQB,  and  rescued  it  from  the  hai 
those  technical  rules  of  wMch  wo  have  contain 
it  on  juBter  and  more  rational  groiiuds.  It  is  de 
rbond,  agreement  or  covenant,  made  by  a  testator, 

consideration,  to  convoy  any  property  prei 
•  533    or  bequeathed,  shall  be  deemed  a  •  revocati 

either  in  law  or  in  equity ;  but  the  propertj 
will,  subject  to  the  aanMi  remedies  for  a  specifi 
against  the  devisee  or  legatee,  as  might  be  had  agai 
next  of  kin  if  the  property  had  descended.  So,  t 
oumbrance  upon  any  estate,  for  eecuring  the  paym 
or  the  performance  of  coveaants,  shall  not  be  dee 
tion  of  any  will  previously  executed ;  but  the  dc 
takes  effect  subject  to  the  charge  or  incumbrance, 
conveyance,  settlement,  doed,  or  other  act  of  th< 
which  liis  estate  or  interest  in  property  previous 
bequeathed  shall  be  altered,  but  not  wholly  divesfa 
a  revocation ;  and  the  same  estate  or  interest  sba 
will ;  which  would  otherwise  descend,  unless,  in  1 
making  the  alteration,  the  intention  thereby  to  re 
declared.    If,  however,  the  provisions  of  the  instnu 


(e)  Kbb  p.  ThonMU,  2  BUdn.  lOlS. 
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such  alteration  is  made,  be  wholly  inconsistent  with  the  tenns 
and  nature  of  the  preyious  will,  the  instrument  shall  operate  as 
a  revocation,  unless  the  provisions  therein  depend  on  a  condition 
or  contingency,  and  the  same  has  failed,  (a) 

The  simplicity  and  good  sense  of  these  amendments  recommend 
them  strongly  to  our  judgment ;  and  they  relieve  the  law  from  a 
number  of  technical  rules,  which  are  overwhelmed  in  a  labyrinth 
of  cases ;  and  when  detected  and  defined,  they  are  not  entirely  free 
fix)m  the  imputation  of  harshness  and  absurdity. 

An  estate  vests,  under  a  devise,  on  the  death  of  the  testator^ 
before  entry,  (i)    But  a  devisee  is  not  bound  to  accept  of  a  devise 


(a)  New  York  Bevifled  Statutes,  toI.  ii.  64,  sees.  46-48.  A  sale  of  lands  devised 
and  taking  back  a  bond  and  mortgage  for  the  purchase-money,  is  a  revocation,  under 
the  New  York  Revised  Statutes,  of  the  devise  of  the  specific  lands,  and  the  bond  and 
mortgage  pass  with  the  personal  estate.  Adams  v.  Winne,  7  Paige,  97.  The  KngHah 
Beal  Proper^  Ckunmissioners,  in  their  Report,  in  April,  1883,  recommended  altera- 
tions in  the  law  respecting  the  revocations  of  wills,  so  as  to  rescue  it  from  complicated 
and  incongruous  rules,  and  reducing  it  on  this  point  to  more  simplidtjr.  They  pro- 
posed four  modes,  and  four  modes  only,  of  revocation:  (1.)  By  another  inconsistent 
will  or  writing,  executed  in  the  same  manner  as  the  original  will ;  (2.)  By  cancellatioo, 
or  any  act  of  the  same  nature ;  (3.)  By  the  disposition  of  the  property  by  the  testator 
in  his  lifetime ;  (4.)  By  marriage  in  the  case  of  a  woman.  By  the  first  and  third  of 
these  modes,  the  will  may  be  revoked,  either  entirely  or  in  part ;  by  the  second  and 
last,  the  revocation  would  be  complete.  The  statute  of  1  Victoria,  c.  26,  so  fiv  fol- 
lowed the  report  as  to  declare  that  all  wills  made  by  a  man  or  woman  are  revoked  by 
marriage,  except  when  made  in  exercise  of  a  power,  where  the  property  appointed 
would  not,  in  default  of  such  appointment,  pass  to  the  heir,  executor,  or  next  of  kin. 
No  will  was  to  be  revoked  by  presumption  of  an  intention  from  an  alteration  of  cir- 
cumstances. No  will  to  be  revoked  otherwise  than  by  another  will  or  codicil,  or  by 
writing  executed  like  a  will,  or  by  destruction  with  intention  to  revoke ;  and  no  alter- 
ation made  after  execution  to  have  any  efi^  unless  executed  as  a  will.  No  will  in  any 
manner  revoked  to  be  revived  otherwise  than  by  reexecution,  or  a  oodicil  to  revive  it ; 
and  if  a  part  has  been  revoked,  and  afterwards  the  whole,  such  part  shall  not  be  re- 
vived by  a  revocation  of  the  whole,  unless  an  intention  to  revive  that  part  be  shown. 
No  conveyance  made  or  act  done  subsequently  to  the  execution  of  a  will,  except  it 
amount  to  a  revocation,  shall  prevent  the  operation  of  the  will  with  reqiect  toisucli 
estate  as  the  testator  has  power  to  dispose  of  at  the  time  of  his  death.  And  a  will 
shall  be  construed  to  speak  and  take  effect  from  the  death  of  the  testator.  Thus,  in 
Dingley  v.  Dingley,  5  Mass.  686,  the  devise  was  of  a  remainder  to  the  sons  of  A. 
who  had  three  sons  when  the  will  was  made,  and  five  at  the  testator's  death ;  and  it 
was  held  that  the  devise  was  to  the  five  sons.  See  King  v.  Bennett,  4  Mees.  &  Vf.  86^ 
toS.  P. 

These  English  statutory  provisions  seemed  to  have  followed  essentially  the  alternr 
tions  made  by  the  New  York  Revised  Statutes,  and  they  cut  up  a  vast  field  of  estab>^ 
lisbed  judicial  legislation. 

(6)  Co.  Litt.  Ul,  a. 
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to  him  nolens  volens;  and  he  may  renounce  the  gift,  bj  which  ad 
the  estate  will  descend  to  the  heir,  or  pass  in  some  oilier  directiaa 
under  the  will.    The  disclaimer  and  renunciation  must  be  by  soixm 

unequivocal  act ;  and  it  is  left  undecided  whether  a  verba] 
*  534    disclaimer  *  will  be  sufficient.     A  disclaimer  by  deed  is  sut 

ficient ;  and  some  judges  have  held  that  it  may  -be  by  a 
verbal  renunciation.  Perhaps  the  case  will  be  goTerned  by  cir- 
cumstances, (a) 

Y.   Of  the  construction  of  wills. 

It  will  not  be  consistent  with  the  plan  of  this  work  to  do  more 
than  state  the  leading  principles  which  have  been  established  aod 
applied  to  the  construction  of  wills.  The  attempt  to  examine  cases 
at  large  on  this  subject  would  be  impracticable,  from  the  incalcu- 
lable number  of  them ;  and  though  we  are  not  to  disregard  tbe 
authority  of  decisions,  even  as  to  the  interpretations  of  wills,  yet  it 
is  certain  that  the  construction  of  them  is  so  much  governed  by  the 
language,  arrangement,  and  circumstances  of  each  particular  in- 
strument, which  is  usually  very  unskilfully  and  very  incoherentlj 
drawn,  that  adjudged  cases  become  of  less  authority,  and  are  of 
more  hazardous  application,  than  decisions  upon  any  other  branch 
of  the  law.  (6) 


(a)  Townson  v.  Tickell,  3  B.  &  Aid.  81.  Doe  v.  Smyth,  6  Barn.  &  Cre* 
Webster  v.  Oilman,  1  Story  C.  C.  409.  To  g^ve  the  devise  effect,  as  against  il)f  \  v. 
the  New  York  Revised  Statutes  (vol.  i.  748,  sec.  3),  require  tlie  will  to  be  duly  n^Mci 
and  recorded  in  the  surrogate's  oflSce,  within  four  years  after  the  testator's  death.  ».ir: 
the  usual  exception  in  case  the  devisee  be  under  disabilities.  The  manner  of  pr-iMr^ 
a  will  containing  a  devise  of  real  estate,  before  the  surrogate,  on  tlie  application  m*  la 
executor,  or  devisee,  or  other  person  interested  in  the  estate,  is  particularly  p<jir.te-i 
out  by  the  New  York  Revised  Statutes,  vol.  ii.  57-59.  The  proceedings  on  a'im>- 
sion  of  wills  of  personal  estate  to  probate,  and  the  mode  of  relief  by  appeal  from  'Jie 
admission  or  refusal  of  a  will  of  real  or  personal  estate,  are  detailed  in  the  Ntw  Yi-rx 
Revised  Statutes,  vol.  ii.  60-62;  Ibid.  66-68,  and  the  Act  of  20th  April,  l5*3u,  anitrai- 
ing  the  same. 

(6)  Wills  are  frequently  drawn  in  such  a  rude  and  perplexed  composition  as  to  l< 
almost  impossible  to  be  reduced  to  a  consistent  and  intelligent  meaning  :  a  remarkabe 
instance  of  this  occurs  in  the  case  of  Doe  v.  Perratt  (6  Mann.  &  (Jr.  314),  wli.vh 
was  carried  to  the  House  of  Lords  in  1843,  in  which  the  twelve  judges  were  ne^ij 
equally  divided  on  the  questions  whether  a  remainder  vested  in  A.  or  B.,  and  wlnn. 
or  was  void  for  uncertainty  ;  and  whether  the  words  "  first  male  heir  of  tlie  bnii;vh 
of  D.'s  family,"  were  to  be  considered  as  used  by  the  testator  in  a  technical  or  in  a 
popular  sense.  These  questions  led  to  very  elaborate  discussions,  and  there  can  I* 
no  provision  which  will  avoid  such  questions,  so  long  as  a  freedom  of  devising  i* 
allowed.    They  are  beyond  the  reach  of  the  ingenuity  of  codifiera. 


LEC.  LXym.]  OF  SEAL  PBOPEBTT.  688 

The  intention  of  the  testator  is  the  first  and  great  object  of  in* 
quiry ;  and  to  this  object  technical  rules  are,  to  a  certain  extent, 
made  subservient.  The  intention  of  the  testator  to  be  collected 
from  the  whole  will,  is  to  govern,  provided  it  be  not  unlaw- 
ful, or  inconsistent  with  the  rules  of  *  law.  (a)  *  The  control  *  635 
which  iaigiven  to  the  intention  by  the  rules  of  law,  is  to  be 
understood  to  apply,  not  to  the  construction  of  words,  but  to  the 
nature  of  the  estate — to  such  general  regulations  in  respect  to  the 
estate  as  the  law  will  not  permit;  as,  for  instance,  to  create  an 
estate-tail,  to  establish  a  perpetuity,  to  endow  a  corporation  with 
real  estate,  to  limit  chattels  as  inheritances,  to  alter  the  character 
of  real  estate,  by  directing  that  it  shall  be  considered  as  personal, 
or  to  annex  a  condition  that  the  devisee  in  fee  shall  not  alien.  To 
allow  the  testator  to  interfere  with  the  established  rules  of  law, 
would  be  to  permit  every  man  to  make  a  law  for  himself,  and 
disturb  the  metes  and  bounds  of  property,  (b)  * 


(a)  Finlay  v.  King,  8  Peten  U.  S.  846.^  The  testator  maj  make  his  own 
glossary  in  the  will  itself,  and  define  the  terms  he  employs.  Where  the  latter  part 
of  a  will  IB  inconsistent  with  a  prior  part,  the  latter  part  will  prevail.  This  rule  is  as 
ancient  as  the  time  of  Lord  Coke  (Co.  Litt.  112,  b),  and  waa  thoroughly  examined 
and  declared  by  Lord  Brougham,  in  Sheiratt  v.  Bentley,  2  My.  &  Keen,  149.  Fraser 
9.  Boone,  1  Hill  (8.  C.)  Ch.  867,  S.  P.^ 

(6)  Lord  Hardwicke,  in  Bagshaw  v.  Spencer,  2  Atk.  580.    M'Kean  C.  J.,  in  Roa- 


1  Succession  of  Thorame,  12  Louis.  An.  884.  Rose  v.  McHose^s  Ex'rs,  26  Missou.  (6  Jones), 
590.    Johnson  v.  Mayne,  4  Iowa,  180. 

3  Morrall  v.  Sutton,  1  Phillips  Ch.  588.  This  case  contains  a  ftdl  and  valuable  discussion 
as  to  what  amount  of  internal  evidence  is  required  to  establish  such  a  repugnancy  as  to  require 
the  prior  provision  to  be  set  aside  in  fkror  of  the  latter.  It  must  clearly  appear  that  the  pro- 
visions are  incon^xUibU.  Such  is  not  the  case  where  the  language  of  the  latter  clause  can 
take  effect  as  the  qualification  of  the  former,  and  not  defeat  its  intended  effect.  Sweet  v. 
Chase,  2  Comst  78.  Evans  v.  Hudson,  6  Ind.  298.  Sticklers  Appeal,  29  Penn.  St  284.  Igle- 
hart  V.  ELirwan,  10  Md.  559. 

>  Cromer  v.  Pinckney,  8  Bari>.  Ch.  466.  Button  v.  American  Tract  Soc  28  Vermont,  886. 
Hutler's  Estate,  88  Penn.  St  814. 

^  It  is  not  the  actual  intention  of  the  testator,  but  the  legal  intention,  which  is  the  rule  by 
which  a  will  is  to  be  construed.  Martindale  v.  Warner,  15  Penn.  St  471.  In  New  York  it  is 
held,  that,  however  technical  are  the  words  used  by  the  testator,  his  clear  intent  will  counter- 
vail the  legal  operation  of  those  words.  Lasher  v.  Lasher,  18  Barb.  (N.  Y.)  106.  Post  v. 
Hoover,  80  Barb.  (N.Y.)  812.  So  in  Georgia,  it  was  held  that  if  the  whole  context  of  a  wiU  shows 
the  intention  of  the  testator  to  use  a  term  in  a  sense  other  than  its  ordinary  legal  acceptation, 
such  sense  must  prevail.  Robertson  «.  Johnston,  24  Geo.  102.  And  see  Lowry  v.  Muldrow, 
8  Rich.  Eq.  (S.  C)  241,  and  Thrasher  «.  Ingram,  82  Ala.  645.  Of  two  equally  probable 
interpretations  of  a  will,  that  one  is  to  be  adopted,  which  prefers  the  kin  of  the  testator  to 
strangers.    Downing  v.  Bain,  24  Geo.  872.    In  11  Moore's  P.  C.  C.  526,  the  rules  of  constroo* 
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It  does  not  require  the  word  ^^  heirs ''  to  Gouvej  a  fee ;  bat  oAa 
words  denoting  an  intention  to  pass  the  whole  iiiterest  of  the  v» 


ton  V.  Rufton,  2  DaHas,  244.    State  v.  Nicols,  10  Qffl  &  Johna.  27.    In  tfae  ewe  oT 

IngliB  9.  The  Trustees  of  the  Sailora'  Snng  Harbor,  8  Peten  V.  S.  1^7, 118,  tfa* 

English  rules  of  the  constniction  of  wills  are  dedared  and  enforced,  to  die  extent  that 

the  intention  of  the  testator  is  to  be  sustained  if  it  can  be  done  lawftiUj  and  confiit- 

ently ;  and  that  a  general  intent  in  a  will  is  to  be  carried  inio  eAct  at  the  expcase  of 

any  particular  intent,  provided  such  general  intent  be  oonaiatent  with  the  nilc«  of  law ; 

lor  when  there  are  conflicting  intents,  that  which  is  the  most  important  must  preTil 

.'  Chase  v.  Lockerman,  1  Gill  &  Johns.  185,  S.  P.    The  testator,  if  he  does  not  infringe 

^  the  rules  of  law,  has  a  right  to  saj  with  Staberins,  when  he  impoacd  an  nnpalatiMf 

f  condition  in  his  will,  Sive  ego  prave,  teu  recte,  hoc  volm,  * 

In  the  case  of  Ommanney  v.  Bingham,  decided  in  the  House  of  Lords,  in  1796,  oo 
appeal  from  Scotland,  Sir  Charles  Douglas,  by  a  codicil  to  his  will,  directed  that  if 
his  daughter  L.  should  many  B.,  to  whom  he  had  a  strong  dislike,  neither  she  nor 
her  husband,  or  their  representatiTes,  should  take  any  part  of  his  estate,  aad  be  msdi 
in  that  event  another  disposition  of  the  same.  His  daughter  married  B.,  notwiib- 
standing,  in  her  father's  lifetime.  One  question  was,  whether  the  codicil  was  not  void 
as  being  contra  libertatem  matrimonii  f  The  codicil  was  snstmixied  in  the  Houw  of 
Lords,  and  it  was  considered  that  the  condition  was  not  void  hy  the  hiw  of  Kng^iff^ 
Robertson's  Law  of  Personal  Succession,  ch.  8,  sec.  1,  i^.  152-159.  Whether  a 
condition  annexed  to  a  legacy,  that  the  child  do  not  marry  without  the  consent  of  tbc 
mother  or  guardian,  is  or  is  not  valid,  depends  upon  the  intention  of  the  testator.  It 
is  not  considered  only  in  terrorem,  if  there  be  a  bequest  over  on  breach  of  the  cos> 
dition.  Stratton  v.  Grynies,  2  Vera.  357.  In  ScoU  v.  Tyler,  2  Bro.  C.  C,  4:U,  S.  C. 
2  Dickens,  712,  it  was  decided,  after  a  great  examination,  that  when  a  cvnditi-.m  i* 
annexed  to  a  legacy  that  the  legatee  should  marry  with  the  consent  of  her  mifth^fr,  ani  r\x 


lion  are  thus  stated :  The  lanf^age  is  to  be  read  in  the  sense  which  it  appear?  the  tt-uter 
himself  attached  to  the  expressions  used,  with  the  qualification  that  when  a  rule  oi  Law  hi* 
affixed  a  certain  determinate  meaning  to  technical  expressions,  that  meaning  iuu>i  U  ^'t..r. 
them,  unless  the  testator  has  excluded  beyond  all  doubt  such  constructiou.  \Vb»-u  tht  lui.a 
puriK)8€  and  intent  are  ascertained,  expressions  inconsistent  but  not  suflicieut  to  o»nir':,  v.* 
which  indicate  an  intention  which  the  law  will  not  suffer  to  take  etlect,  are  to  l>e  di-t  ^rd-i 
or  modified;  and  if  the  will  show  an  intent  to  convey  an  interest  which  tliere  are  no  a«i»^ju4ic 
words  in  the  will  expressly  to  devise,  the  court  is  to  supply  the  defect.  See,  aiM>,  1  Lli.  Lu  k 
KlI.  289.     7  House  of  Lords  Cases,  68. 

6  A  condition  in  a  will,  that,  if  the  devisee  disputes  the  will,  or  denies  the  com|-ielrncy  fi 
the  testator,  to  make  it,  the  disposition  in  favor  of  such  devisee  shall  be  revoked,  b  mL^L 
Cooke  V.  Turner,  15  Mees.  &  W.  727. 

An  annuity  given  by  will  to  a  daughter  living  apart  from  her  husband,  on  the  n»nJir  .'L 
that  it  should  cease  during  such  time  as  she  should  cohabit  with  him,  vests  abMilutely  io  iLe 
daughter,  discharged  of  the  condition.  Wren  r.  Bradley,  12  Jurist,  184^,  p.  Jh>.  Sti,  al««. 
Hoopea  tj.  Dundas,  10  Barr,  75.  But  conditions  in  restraint  of  marriage,  in  devis*.*  t-t  rt*l 
estate  are  valid.  Commonwealth  v.  Stauffer,  10  Barr,  360.  In  these  l*eunsylvaniA  taA-*  ii  J 
declared  that  the  conditions  are  void  in  legacies  by  the  nUc  of  the  civil  law,  but  valid  x 
devises  by  the  common  law.  See,  on  the  subject  of  Wren  r.  Bradley,  Grace  r.  Wtbfc*,  H 
Jurist,  1848,  p.  &87. 
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tator,  as  a  devise  of  aU  my  estaUj  M  my  interest j  all  my  property,  my 
whole  remainder  J  all  lam  worth  or  own,  all  my  right,  aU  my  title,  or, 
all  I  shall  die  possessed  of,  and  many  other  expressious  of  the  like 
import  will  carry  an  estate  of  inheritance,  if  there  be  nothing  in  the 
other  parts  of  the  will  to  limit  or  control  the  operation  of  the 
words,  (tf)  *    So  if  an  estate  be  given  to  a  person  generally  *or    *  588 


marries  without  it,  the  gift  goes  over  to  the  residuary  disposition,  for  it  is  a  valid  con- 
dition.   See  supra,  p.  125,  n. 

Mr.  Wigram,  now  Sir  James  VlTigram,  Vice-Chanoellor,  has  written  an  able  treatise 
on  the  "  Examination  of  the  Rales  of  Law  respecting  the  Admission  of  Extrinsic  Evidence 
in  Aid  of  the  Interpretation  of  Wills"  and  he  holds  such  eyidence  admissible,  if  the  aid 
can  be  made  auxiliary  to  the  right  interpretation  of  the  testator's  words.  The  rules 
he  lays  down  are,  that  if  there  be  nothing  in  the  will  to  destroy  the  presumption  that 
the  testator  ej^pressed  himself  in  words  according  to  their  strict  and  primary  accepta- 
tion, and  they  are  sensible  witii  reference  to  extrinsic  circumstances,  they  are  to  be 
construed  in  the  strict  and  primary  sense.  But  if  they  be  insensible  under  such  a 
reference,  then  the  exjMunder  may  trayel  out  of  the  will  to  search  for  a  popular  or 
secondary  sense  which  will  make  them  sensible.  If,  however,  the  words,  aided  by  the 
guidance  of  the  material  &cts  in  the  case,  are  insufficient  to  determine  the  meaning;, 
the  will  is  so  fiir  void  for  uncertainty.  Still,  courts  of  law,  in  certain  cases,  admit 
extrinsic  evidence  of  intention,  to  make  certain  the  person  or  thing  intended.  These 
rules  are  supported  by  a  critical  and  full  examination  of  a  series  of  adjudged  cases. 
Mr.  Ram,  in  his  treatise  on  the  "  Exposition  of  Wills  of  Landed  Property"  contains 
also,  in  a  small  compass  and  practical  form,  an  extensive  and  general  collection  of 
the  authorities  and  principles  of  construction  applicable  to  wills ;  and  he  illustrates  the 
positions  that  the  intention  of  the  testator  is  to  be  taken  from  the  whole  will,  and  we 
are  to  look  at  the  introductory  words  —  the  context —  to  other  devises  in  tiie  will — 
if  practical  effect  is  to  be  given  to  all  the  words  in  the  will  —  of  two  intentions,  the 
chief  one  ia  to  be  carried  into  effect,  if  both  cannot — the  intention  to  be  followed  if 
the  one  existing  at  the  time  the  will  was  made,  and  the  technical  effect  of  worda 
is  presumed  to  be  intended,  if  a  different  intention  does  not  appear  in  the  wilL 

With  respect  to  the  words  requisite  to  comprise  the  personal  estate  in  a  testament 
of  chattels,  see  a  digest  of  the  cases  in  Jarman  on  Wills,  vol.  i.  ch.  28,  Bostoi^  ISH^ 
edited  by  J.  C.  Perkins,  Esq. 

(c)  Comyn's  Dig.  tit.  Devise,  N.  4.  Doe  v.  Morgan,  6  Bam.  &  Cress.  612.  Shep- 
pard's  Touchstone,  by  Preston,  4S9.  Preston  on  Estates,  voir  ii.  68-178.  Mr.  Preston 
has  given  a  view  and  discussion  of  authorities  on  the  construction  of  wills,  as  to  the 
quantity  of  interest  devised,  and  as  to  the  operation  of  the  word  "  estate."    Hie  con- 


0  It  is  held,  Pippin  v.  Ellison,  12  Lned.  61,  that  the  word  ^property**  does  not  indade 
choses  in  action,  while  the  word  ^  estate  **  would  include  them.  8td  qumre,  A  testator  in 
New  York,  who  died  in  1802,  devised  his  lands  without  words  of  inheritance,  and  gave  lega- 
cies to  certain  persons  to  be  paid  **oat  of  the  real  estate.'*  Held,  that^the  devisees  were 
entiUed  to  a  life-estate  only  in  the  lands.  Mesic  v.  New,  8  Selden,  168.  A  testator  gave  aU 
the  rest  and  residue  of  his  effects  to  trustees,  on  trust  to  collect,  get  in,  and  receive  tiie  same, 
and  to  invest  in  consols.  The  real  estate  of  the  testator  passed  by  this  ffSft.  D'Almaine  v. 
Moselej,  21  £ng.  L.  &  £q.  184.    Smith  «.  Dunwoody,  19  CSeo.  288. 
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in  definitely,  with  a  pover  of  disposition,  it  carries  a  fee;  unla 
the  testator  gives  to  the  first  taker  an  estate  for  life  only,  ami 
annexes  to  it  a  power  of  disposition  of  the  reversion.  In  llul 
case,  the  express  limitation  for  life  will  control  the  operation  of  ibe 
power,  and  prevent  it  from  enlac^uig  tlie  estate  to  a  fee.  (a)  If  it 
distinctly  appears  to  be  the  intention  to  give  a  greater  estate  ihu 
one  for  life,  as  a  dcriso  to  B.  forever,  or  to  liim  and  Kla  a»i'iijKk 
forever,  or  to  him  and  hi»  blood,  or  to  him  and  liis  »itcct»»&r»,  or  to 
him  and  his  children,  such  expressions  may  create  a  fee  in  the 
devisee.  (6)  So,  a  devise  of  the  rents  and  profits  of  land  is  a  d«viN 
of  the  land  itedf.  (c)  '  * 


eluuon  is  (p.  140),  tliat  Che  word  eatntt,  us 
eouatrued  lo^xpreu  eilhcr  Uic  quiuicil}'  of 
aa  the  sense  iii  wliich  it  is  inlcnded  lo  tx 
Kill.    See,  to  the  sanie  point,  iJie  decisioi 
(N.  S.)  238.    Il  will  i/arry  a  fee,  though  i 
leu  reatmned  by  odier  eiprcKBiooB ;   It 
quantitf  or  interest  u  the  locality  of  th 
Ibe  levonil  volume  of  Prealoa  on  Estates 
on  the  consCructiou  uf  willB,  and  n 
If  to  this  we  add  Cruise's  Digest,  ti 
Will-,  vol.  i.  ch.  22  and  24,  B 


I  tn  application  to  real  property,  wiBK 
leresl,  or  desmbe  the  sobject  of  propoin 
used  shall  appenr  trom  the  onieit  of  A* 
□  of  the  Q.  B.  in  Doe  <-.  Lean,  I  Ad  1  a 
it  point  at  a  psirlicular  house  or  brm,  3ir 
it  will  b^  intended  lo  desii^atc  u  w»II  iF* 
land.  Ibid.  p.  130.  Thi>  sixth  chjtplvr  il 
IS-:J88,  is  a  coltec^tioa  and  luial  tsIi  of  caM 
■c  especially  as  lo  tlie  efficacy  of  tbe  lertu  '■  oOM*' 
L  Defile,  cliapters  0,  10,  11.  13.  ntid  Jumsa  il 
.  1B4S,  edited  by  J.  C.  Perkins,  Ksi  .  we  lam 
««  00  Ifie  subject-  In  tbe  uos 
work  they  are  dearly  dassifled  and  arranged.  In  (he  note  to  Mr.  Williams's  AiDa> 
can  edition  of  Hobart's  Reports,  pp.  8-7,  the  learned  editor  has  alao  given  a  digest  of 
numerous  cases,  as  well  American  a«  English,  respecting  the  worda  in  a  derii^ 
which,  without  the  word  "  heirs,"  will  couTey  a  fee.  And  with  respect  r>ot  only  to  tin 
construction  of  devises,  but  lo  the  English  and  American  law  of  devises  at  laige,  ■* 
may  safely  refer  to  the  third  volume  of  tbe  Digest  of  Uie  Laws  of  Real  Propetlf, 
by  Judge  Lomai,  of  Virginia,  which  contain*  a  learned  and  valuable  digest  of  Ite 

(a)  Jackson  v.  Coleman,  2  Johns.  391.  Jackson  v.  Babcock,  12  Ibid.  889.  lik- 
•on  V.  Bobins,  16  Ibid.  687,  686.  Case  of  Flintham,  11  Serg.  &  Rawie,  16.  Smfn, 
p.  819,  S.  P. 

(A)  Wild's  case,  0  Co.  16,  b.  Com.  Dig.  tit  Devise,  N.  4.  Preston,  npro.  '  BesI 
■>.  Holmes.  6  Hatr.  &  Johns.  206.  Davis  d.  Stephens,  Dong.  821.  Johnwa  v.  Joho- 
•on,  1  McMuUan  (S.  C.)  Eq.  846.> 

(c)  Co.  Litt  4,  b.  8  Co,  96,  b.  2  Vas.  t.  Bea.  6B.  Shadwell  V.  C,  in  Stewsn  t. 
Gamett,  3  Sim.  398.  1  Johns.  Ch.  499.  9  Mats.  872.  Andrews  n.  Boyd,  6  GneaL 
lee.  So  as  to  personal  property,  a  gift  of  the  produce  of  a  fund  is  a  gift  of  the  fmid 
itself,  unless  there  be  words  of  qualiflcatioD  testnunlng  the  extent  and  duistion  of  the 
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*  In  the  construction  of  devises,  the  intention  of  the  tes-    *  687 
tator  is  admitted  to  be  the  pole  star  by  which  the  courts  must 
steer ;  ^  yet  that  intention  is  liable  to  be  very  much  controlled  by 
the  application  of  technical  rules,  and  the  superior  force  of  tech- 
nical expressions,  (a)  *    If  the  testator  devises  land  to  another 


interest  Adamson  v.  Armitage,  19  Vesej,  416.'  By  the  English  statute  of  1  Vic- 
toria, ch.  26,  a  deyise  without  any  words  of  limitation  is  to  be  construed  to  pass  the 
fee,  or  the  testator's  whole  estate,  unless  a  contrary  intention  shall  appear  by  the  will. 
No  deyise  to  a  trustee  or  executor  shall  pass  less  than  the  testator's  whole  estate, 
unless  a  definite  term  of  years,  absolute  or  determinable,  or  an  estate  of  freehold,  be 
given  expressly  or  by  implication.  And  under  an  unlimited  devise,  where  the  trust 
may  endure  beyond  the  life  of  a  person  beneficially  entitled  for  life,  the  trustee  takes 
the  fee,  and  not  an  estate  determinable  when  the  purposes  of  the  trust  are  satisfied.^ 

(a)  The  rule  is  understood  to  be  settled,  that  if  a  devise  be  made  to  the  heir,  right 
heir,  heir  at  law,  or  lawful  heir  of  the  testator,  and  there  be  a  person,  when  the  disposi- 
tion of  the  will  takes  efiect,  who  answers  that  description,  no  other  person  can  take, 
unless  by  a  plain  declaration  in  other  parts  of  the  will,  the  testator  intends  tliat  some 
other  person  shall  take,  and  has  sufficiently  identified  him ;  and  when  that  intention  is 
proved,  it  controls  the  legal  operation  of  the  words  of  limitation  used  in  the  will.  Sir 
Thomas  Plumer,  in  Marquis  Cholmondeley  v.  Lord  Clinton,  in  2  Jacob  &  Walk. 
65-189.  The  opinion  is  a  distinguished  specimen  of  judicial  argument  and  illustra- 
tion. See,  also,  the  elaborate  opinion  of  Mr.  Justice  Baldwin,  to  the  same  point,  in 
the  Circuit  Court  of  the  United  States  for  the  Pennsylvania  district,  in  the  case  of 
Packer  v.  Nixon,  decided  December,  1838.  But  see,  ante,  p.  412.  In  England,  under 
a  devise  to  the  heir  of  the  testator,  he  takes  as  devisee,  and  not  by  descent. 

In  a  will  of  a  personal  estate  to  A.  for  life,  remainder  to  the  heirs  at  law,  the  better 

1  A  devise  in  these  words :  **  The  fium  whereon  I  now  live,  consisting  of  about  one  hondred 
and  thirty  acres,  wiUi  all  the  buildings  thereon,*'  may  pass  a  tract  of  land  not  Immediately 
adjacent  to  that  on  which  the  testator  lived,  although  the  two  exceed  one  hundred  and  thirty 
acres,  the  evidence  showing  that  said  lot  was  once  a  part  of  the  testator^s  farm,  and  not  show- 
ing that  it  had  ever  been  severed  from  it  Aldrich  v.  Gaskill,  10  Gush.  155.  See,  as  to  the 
efiect  of  intention  to  control  technical  rules,  Stokes  v.  Tilly,  1  Stockt.  (N.  J.)  180. 

*  In  the  case  of  a  legacy  to  a  creditor,  slight  circumstances  of  difference  between  the  debt  and 
this  legacy  will  negative  the  presumption  that  it  is  taken  in  satisfaction  of  the  debt;  but  equity 
leans  in  favor  of  the  presumption  that  a  legacy  was  intended  to  be  in  satisfaction  of  a  portion 
to  a  child  —  as  it  is  not  probable  that  a  parent  intended  to  give  a  double  portion  to  a  child. 
Thynne  v.  Earl  Glengall,  12  Jurist,  1848,  p.  806. 

*  Where  there  is  an  executory  devise  limited  on  an  oncertain  event  which  is  too  remote 
within  the  rules  of  perpetuity,  and  there  is  also  an  alternative  devise  Umited  by  itself  on  an 
event  which  is  not  too  remote,  the  invalidity  of  the  first  devise  does  not  vitiate  the  other. 
Doe  V.  Challis,  7  House  of  Lords  Cases,  681.  But  if  the  secondary  devise  is  limited  on  the 
not  happening  of  Uie  same  eren/  which  suspends  the  primary  devise  beyond  the  rule  of  law, 
the  vice  of  perpetuity  is  equally  fittal  to  both.  Rose,  Executor,  v.  Rose,  in  N.  Y.  Court  of 
Appeals,  Oct.  1868. 

*  Where  there  was  a  devise  to  trustees  in  their  uncontrolled  discretion  to  %pply  the  fund, 
if  they  thought  fit,  to  a  person  named,  and  they  declined  to  make  the  application,  but  brought 
the  money  into  court,  it  was  held  an  intestacy  as  to  Uie  fund  so  devised.  It  would  be  other- 
wise if  there  were  words  indicative  of  a  gift  to  the  intended  beneficiary.  1  Drew  &  Sma. 
896. 
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HoIIowi}'  [■.  HoUoway,  6  Vesey,  399.      V»m  v.   Henderson,  c 

1  J»cob  t  Walk.  888.  Ricki  d.  WilUaniB,  1  Der.  Eq.  1.  MeCabo 
Wright  D.  Tnuteei  of  Methodbt  EpbcopHl  Church,  1  Hofl*.  Ch.  21 
and  peruHul  ettkte  be  devued  after  a  life«*tate,  to  th«  lieira  M  U' 
kin  and  tho  heir  at  law  cannot  take,  if  it  appean  both  deatsipHot 
to  go  together,  and  then  the  heir  will  take  the  whole.  If,  howcTi 
will  admit  of  angiila  Muig«iU,  the  next  of  kin  would  probablj  b*  ai 
penonal,  and  the  heir  the  real  estate.    Gwynne  v.  Moddock,  14  Vi 

If  a  wilt  containg  a  Umitstion  OTer  of  penonal  property  to  tlia  te 
hi  the  event  of  a  fkiluie  of  a  preTJoua  gift  of  the  same,  it  haa  beei 
tioD  in  the  Eoglith  books  whether  the  limitatioD  is  to  be  conflne 
Hood,  or  to  the  ntxt  of  kin  withia  the  statute  of  distribuiiona ;  fur 
atmction,  a  surrinng  brother  would  take  in  exclusion  of  the  chil 
brother  or  sister.  Upon  the  otlier  constmction,  the  nephewe  Mid  i 
in  bj  right  of  representaCJoo,  pa-  ttirpa,  and  take  one  moietj  of  t 
case*  of  Carr  v.  Bedford,  '1  Ch.  Rep.  146,  PhiUipa  ■>.  Garth,  S  Bn>.  C 
]>on,  in  Stamp  d.  Cooke,  1  Cox,  234,  Sir  John  Leach,  m  Hinckley  v. 
k  Keen,  27,  are  in  &Tor  of  the  last  coustrndion.  The  cases  of  Ri 
Free,  in  Ch.  401,  of  Thomas  v.  Hole,  Cas.  temp.  Talbot,  261,  and  o 
braj,  8  Bro.  C.  C.  234,  where  the  word  nit^imu  received  the  aame 
also  be  referred  to  as  authoritiei  in  fitTor  of  the  same  rule.  In  ' 
Tnn.  &  Russ.  148,  the  word  nJatuns  was  declared  to  mesa  poaon 
Ing  to  the  statute  of  distributioas.  When  gifts  by  will  to  rs^otuu 
timplKtla;  the  persons  to  lake  and  the  proportiona  sre  detarmined 
dlstribntions.  Boach  d.  Hammond,  ubi  a^. ;  but  if  the  bequest  be  Ii 
equally  divided  between  them,"  the  distribution  mnst  be  ptrcapitaM 
included  in  the  statute.  Thomas  tr.  Hole,  M  np.  So,  Id  a  will  to  I 
B.,  and  C,  equally  to  be  divided,  they  take  per  capla.  Blackler  v.  ' 
8BS.    Butler  b.  Stratton,  8  Bro.  C.  C.  3ST.>    On  the  other  hanil,  in  I 

2  Uy.  &  Keen,  82,  780,  Bir  John  Leach  adhered  to  bis  tbrmer  opinio 
tiie  Lords'  Commissioners,  Shadwell  snd  Bosanquet,  overthrew  thi 
Mniction,  and  held  that  the  limitadon  over  to  the  nn<  o/ldn  was  confl 
of  blood;  and  Lord  Thnrlow,  Lord  Eldon,  Sir  William  Grant,  s 
Plnmer,  were  all  understood  to  have  spoken  in  diNqjprobation  of 
•Imctitni.    Brandon  v.  Brandtm,  8  SwansL  312.    It  appears  that  the 
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description  of  the  land  devised,  and  if  there  be  nothing  in  the  will 
by  which  a  fee  by  implication  may  be  inferred,  the  devisee  takes 
only  an  estate  for  life.®  There  is  almost  an  endless  series  of  English 
authorities  to  this  point,  and  the  rule  has  been  recognized  in  this 
country  as  of  settled  and  binding  obligation.  (()  Tliis  rule  has 
been  broken  in  upon  in  South  Carolina,  (c)  and  probably  in  other 
states,  in  favor  of  the  intention.  It  was  set  aside  in  Massachusetts, 
in  the  case  of  a  devise  of  wild  or  uncultivated  lands,  ((f)  The 
New  York  Revised  Statutes  (e)  have  swept  away  all  the  estab- 
lished rules  of  construction  of  wills,  in  respect  to  the  quantity  of 


ing,  and  ought  to  be  taken  aa  meaning  the  next  of  kin  according  to  the  statue  of 
distribution,  unless  it  appears  by  the  explanatory  context  that  the  testator  intended 
by  the  words  his  nearest  of  blood,  and  to  exclude  the  representatives  of  a  deceased 
brother  and  sister,  and  to  give  all  to  the  surviving  brother  or  sister,  or  which  I  think 
would  be  a  very  unreasonable  and  forced  construction,  when  tlie  words  next  of  Idn  are 
used  $impliciterf  without  any  explanation.  Wright  v.  Trustees  of  Methodist  Episcopal 
Church,  1  Hoff.  Ch.  213.  See  the  Law  Magaaine  for  August,  1835,  art.  5,  where  this 
question  is  Ailly  and  skilftilly  examined.  In  McCullough  v.  Lee,  7  Ohio,  16,  it 
was  adjudged,  that  as  between  the  mother  and  the  aunt,  the  words  in  the  statute  of 
descent,  "  shall  pass  to  the  next  of  kin  to  and  of  the  blood  of  the  intestate"  would  give  tlie 
estate  to  the  mother.^ 

(6)  Denn  v.  Gaskin,  Cowp.  657.  Frogmorton  v.  Wright,  3  Wils.  414.  Jackson  v. 
Harris,  8  Johns.  141.  Doe  v.  Allen,  8  Term  Rep.  497.  Doe  v.  Child,  4  Bos.  &  Pull. 
835.  Jackson  v.  Wells,  9  Johns.  222.  Jackson  v.  Embler,  14  Ibid.  198.  Ferris  v. 
Smith,  17  Ibid.  221.  Haw  ley  v.  Northampton,  8  Mass.  38.  Morrison  v,  Semple,  6  Bin- 
ney,  94.  Steele  v.  Thompson,  14  Serg.  &  Rawle,  84.  Wright  v.  Denn,  10  Wheat 
204.    Beall  v.  Hohnes,  6  Harr.  &  Johns.  209,  210.    11  East,  220. 

(c)  Whaley  v.  Jenkins,  3  Desaus.  £q.  80.  Jenkins  v.  Clement,  Harper  Eq.  (S.  C.) 
72.  Dunlap  v.  Crawford,  2  M'Cord  Eq.  171.  By  statute  in  South  Carolina,  in  1824, 
words  of  inheritance  are  declared  not  to  be  necessary  to  pass  a  fee  by  devise. 

(d)  Sargeant  v.  Towne,  10  Mass.  808. 

(«)  Vol.  i.  748,  sec.  1.  Ibid.  vol.  ii.  57,  sec.  5.  But  the  provisions  in  the  New  York 
Revised  Statutes  do  not  impair  the  validity  of  the  execution  of  any  will,  or  impair  any 
▼ested  right,  or  affect  the  construction  of  any  deed  or  will  which  shall  have  taken  ^ed 
prior  to  the  first  of  January,  1830.  They  only  apply  in  relation  to  wills  then  existing, 
•o  fiir  as  concerns  the  proceedings  before  the  surrogate,  and  implied  revocations. 
Ibid.  vol.  i.  750,  sec.  11 ;  vol.  ii.  68,  sees.  68,  69,  70,  and  778,  sec.  8.  If  the  will  was 
made  before  the  Revised  Statutes,  but  the  testator  died  after  they  went  into  operation, 
the  validity  of  the  trusts  and  provisions  of  the  will  are  determined  by  the  law  existing 
at  his  death.    De  Peyster  v.  Clendining,  8  Paige,  295. 


*  A  bequest  to  family  of  6.  goes  to  the  chUdren.  Gregoiy  v.  Smith,  16  Eng.  L.  &  Eq. 
802. 

A  Devise  to  A.  fbr  life  and  over  to  B.,  if  A.  die  withoot  issue.  Held,  a  life  estate  in  A., 
and  that  no  interest  was  devised  to  the  issue.  Neighbour  v.  Thuriow,  28  Beav.  88.  JBm 
parte^  Rogers,  2  Madd,  449. 
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•  638  intereet  conveyed,  *  It  is  declared,  tlmt  every  grant  or  4j 
viee  of  real  estate,  or  any  iutcrcst  tbcrcm,  shall  pass  all  4| 
estate  or  interest  of  the  grantor  or  teetator,  unleea  tlie  intent  li 
pass  a  less  estate  or  interest  shall  appear  by  express  tenn*.  or  \» 
necessarily  implied,  (nj  These  provisions  relieve  the  courts  ii 
New  York  from  the  study  of  a  vast  collection  of  cafies,  and  froo 
yielding  obedience  any  longer  to  the  authority  of  many  andeal  tm 
settled  rules,  which  were  difficult  to  shako  and  dangerous  to  re 
move.  Tlieir  tendency  is  to  give  increased  certainty  to  the  operalki 
of  a  devise,  (i)  But  the  language  of  the  proi-isiou  makiug  evoi 
devise  of  real  estate,  or  any  interest  therein,  in  all  events  and  il 
every  case,  pass  the  whole  estate  or  interest  of  the  testator,  Qnlal 
an  intent  lo  pass  a  less  estate  appears  by  expre»»  terms  or  by  mmJ 
tary  implication,  would  seem  to  be  rather  too  imperative,  and  mI 
to  leave  quite  room  enough  for  the  reasonable  contraction  ofdl 
hitcntion  of  tlic  testator  not  to  pass  a  fee.  It  will  still  be  a  quei&l 
ui  every  case,  what  words  amount  to  a  devise  of  the  estate;  fir 
the  courts  are  frequently  obliged  to  say,  voluit  geil  lum  dixit-  haait 
held  by  the  testator,  as  mortgagee  or  trustee,  n-ill  pass  by  the  iiaa! 


[a]  The  Btatute  l»w  of  Oliio,  of  1834,  of  New  Jereey,  1784.  of  Virnini..  17^.  i 
Vermont,  183'J,  and  of  Kcntuck/,  Alabama.  South  Citrolina,  North  Carolioa.  Mv?- 
land,  and  Tennesiiee,  ore  Co  the  same  e^ct.  Lomai's  Digest,  tuI.  iii.  177,  1^ 
Elmer's  Digest,  &t)&.    Rev.  Stata.  of  Vermaot,  183T,  p.  254.'     See.  kiao,  npm,  p.  »li 

[b)  The  BU)(gea(ioa  of  the  want  of  such  a  legiilalive  provUiuii,  directing  ■&*  * 
pui,  in  every  ease  of  a  devise  of  land,  unleu  elenrlj  rettmincd.  was  auule  in  BoUc 
Uolme*,  6  Uarr.  &  Johns.  £28,  bj  Ch.  J.  Buchaoiui,  who  gave  aji  tlabonte  opcniae 
ia  Bupport  of  the  existing  £ng!ish  rule  of  conitruction,  u  being  acill  in  Mar;bnid  At 
eiliiUished  law  of  the  land.  Since  thai  deciaon,  the  law  in  Mai^buid  hu  ho 
altered;  and.  bv  ilalale,  in  1825,  alt  devise*  of  latid  without  words  of  petFetaqr. 
pass  tlie  whole  ealale.  unless  it  appear  by  a  devise  over,  bj'  wonli  of  limidtiaa * 
otherwise,  that  tbc  testator  intended  to  devise  ■  lew  eiUtc.      1   Harr.  A  GUI,  IK 


1  Walker  D.  Walker,  28  Penn.  St.  40.  Smith  s.  Ctuk,  10  Md.  tSS.  Dew  ■,  KmBty,) 
M.    Thompson  v.  Hoop,  fi  Obio  (N.  S.)  480. 

*  Where  tbero  is  a  deviM  to  a  claw  of  persons,  ■»  to  some  of  whom  il  is  Teid  Sat  lo 
ncn,  the  court  will,  if  pnsnibte,  iielect  those  of  the  clau  la  wbom  the  objKIiun  does  agti 
and  lOeUiiii  the  devbu:  as  to  Ihem.  If  Ibis  nnnot  be  done,  Ihe  wbola  devise  ia  void.  V. 
taa  V.  Duncan.  30  Bcav.  111. 

Where  a  residunm  of  personal  Mtale  is  divided  by  a  will  niro  two  parta.  and  die  di^ 
ef  ODH  of  tbe  puts  fiiila  for  uncertainty  in  amount,  Ibe  gin  of  ilie  other  part  bee^ 


o   IbCSB 


tamiy,  and  fail 
uiitlHle  Qll  tJ 


imoiuit  is  atoul  XaOOO,  it 


1  bad  for 
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general  words  in  a  will,  unless  it  can  he  collected  from  tlic 
language  of  the  *  will,  or  the  purposes  and  objects  of  the    *  539 
testator,  that  the  intention  was  otherwise,  (a)  ^ 

In  most  of  the  other  states,  the  rules  of  the  English  law  continue 
to  govern ;  and,  even  in  New  York,  a  series  of  judicial  precedents 
will  gradually  be  formed  upon  the  construction  of  the  statutes,  and 
they  will  become  guides  for  the  government  of  analogous  cases. 
It  is  most  desirable  that  there  should  be  some  fixed  and  stable  rules 
even  for  the  interpretation  of  wills ;  and  whetlier  those  ndes  be 
founded  upon  statute,  or  upon  a  series  of  judicial  decisions,  the  ben- 
eficial result  is  the  same,  provided  there  be  equal  certainty  and 
stability  in  the  rule.  There  has  been  a  strong  disposition  fre- 
quently discovered  m  this  comitry  to  be  relieved  from  all  English 
adjudications  on  the  subject  of  wills,  and  to  hold  the  intention  of 
the  testator  paramount  to  technical  rules.  The  question  still 
occurs,  whether  the  settled  rules  of  construction  are  not  the  best 
means  employed  to  discover  tlie  intention.  It  is  certain  that  the 
law  will  not  suffer  the  intention  to  be  defeated,  merely  because 
the  testator  has  not  clothed  his  ideas  in  teclmical  language.  But 
no  enlightened  judge  will  disregard  a  series  of  adjudged  cases 
bearing  on  the  point,  even  as  to  the  construction  of  wills.  Estab- 
lished rules,  and  an  habitual  reverence  for  judicial  decisions,  tend 
to  avoid  the  mischiefe  of  uncertainty  in  tlie  disposition  of  property, 
and  the  much  greater  mischief  of  leaving  to  the  courts  the  exerr 
cise  of  a  fluctuating  and  arbitrary  discretion.  The  soundest  sages 
of  the  law,  and  the  solid  dictates  of  wisdom,  have  recommended 
and  enforced  the  authority  of  settled  rules,  in  all  the  dispositions  of 
property,  in  order  to  avoid  the  ebb  and  flow  of  the  reason  and  fancy, 
the  passions  and  prejudices  of  tribunals.     When  a  particular  ex- 


(a)  Jackson  v.  Delancy,  18  Johns.  637.  Biaybroke  v.  Inskip,  8  Vesey,  417.  Wall 
V.  Bright,  1  Jacob  &  Walk.  494.  Galliers  v.  Moss,  9  Barn.  &  Cress.  267.  Lands 
Tested  in  the  devisor  aa  mortgagee  will  pass  in  a  will  by  the  words  debts  and  tecwriHeg 
for  money,    Mather  r.  Thomas,  10  Bing.  44. 


1  The  word  **  ttUitt "  does  not  of  tiecessity  include  real  property*.  Sanderson  v.  Dobson 
1  Wels.  H.  &  Gor.  141.  See  Molyneux  v.  Rowe,  89  £ng.  L.  &  £q.  78.  The  words  "  legacy 
and  residuary  legatee/*  primd  fncUy  have  reference  to  personal  estate  only,  unless  the  context 
'clearly  shows  that  the  testator  intended  to  apply  them  to  real'  estate.  Windus  v,  Windos, 
89  Eng.  L.  &  Eq.  817.  A  w^Il  disposing  of  atf  the  testator's  effecUj  and  aU  effects  that  might 
become  his  jfroperiyy  was  held  not  to  pass  a  remainder  in  fee  in  real  estate.  Dow  d.  Haw  v» 
Earies,  16  Mees.  &  W.  450. 
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be  employed,  then  only  an  estate  for  life  passes ;  I 
denote  the  quanUty  of  intereat  which  the  testator  \ 
his  estate  in  his  hoose  A.,  then  a  fee  passes,  (i^  A 
rule  is,  that  if  the  testator  creates  a  chai^  upon  the 
ally,  in  respect  of  the  estate  devised,  as  if  he  devist 
on  condition  of  bis  paying  such  a  legacy,  the  dei 
estate  on  that  condition ;  and  be  will  take  a  fee  1 
though  there  be  no  words  of  limitation,  on  the  pri 
might  otherwise  be  a  loser.  But  where  the  duir 
ntate,  and  there  are  no  words  of  limitation,  or  other  i 
an  intention  to  pass  the  fee,  but  only  a  devise  to  I 
after  the  debts  and  legacies  are  paid,  the  derisee 
estate'  for  life,  (c)  *    In  every  case  iu  which  the  la 


(a)  Jadge  Ffttenon,  in  I«mbert  e.  Pune,  S  Cranctt,  181.  Lord 
Wright,  8  Term  Rep.  66.  Nott  J.,  in  Carr  b.  Porter,  1  H'Cord  CI 
C.  J.,  in  Ide  V.  Ide,  6  Mm.  60I.* 

{b)  HogM)  v.  JkcktOD,  Cowp.  299. 

(c)  Jackson  v.  BuU,  10  Jobat.  118.    Jwkton  v.  Hartiu,  IS  Du 


)  A  tMUtor  who  had  lived  moat  of  kia  lift  in  KigUnd,  hot  had  hii 
Tuia,iiKd  the  term  "heir  at  Uv"  in  his  will.  It  wu  held  thai  para 
minibla  to  show  thai  the  (eatator  intended  to  dh  theae  woida,  not 
■tatnte  at  PennarlTania  (that  being  thali'  aettled  legal  aigniflrancel, 
aenae  of  heir  at  the  Engliah  common  law.  Aapden'a  Ealate,  3  Wallace 
Stokelf  e.  Gordor,  B  Md.  tM.  An  ambigiiitjt,  which  ia  appanni  od  the  6 
b«  esplaineal  b;  paml  eridenee  of  Iha  intention  of  the  teatater.  Hyatt  • 
(H.  T.)  asfi.  Domeatic  and  Foreigo  HiHOnai;  Sociatj  e.  Bejmold,  9  ]i 
there  ia  an  ambigniQ'  in  a  will  aiiaing  ant  of  eztiin^o  beta,  parol  eri 
eioUiD  it.    Lowe  v.  Carter.  3  Jones  Eo.  (N.  C.)  S7T.    Hackaumith  v. 
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with  a  trust  which  cannot  be  performed,  or  in  which  the  will  directs 
an  act  to  be  done  which  cannot  be  accomplished  unless  a  greater 
estate  than  one  for  life  be  taken,  it  becomes  necessary  that  the 
devise  be  enlarged  to  a  fee.  ((f)  ^  The  distinction  created  by  this 
rule  has  ceased,  under  the  operation  of  the  New  York  statute 
which  has  been  mentioned.  Introductory  *  words  to  a  will  *  641 
cannot  vary  the  construction,  so  as  to  enlarge  the  estate  to  a 
fee,  unless  there  be  words  in  the  devise  itself  sufficient  to  carry  the 
interest.  Such  introductory  words  are  like  a  preamble  to  a  statute, 
to  be  used  only  as  a  key  to  disclose  the  testator's  meaning,  (a)  A 
fee  will  pass  by  will,  by  implication  of  law,  as  if  there  be  a  devise 
over  of  land  after  the  death  of  the  w\fe ;  the  law,  in  that  case,  pre- 
sumes the  intention  to  be,  that  tlie  widow  shall  be  tenant  for 
life.  So,  a  devise  over  to  B.  on  the  dying  of  A.  before  twenty-one, 
shows  an  intention,  that  if  A.  attains  the  age  of  twenty-one,  he 
should  have  a  fee,  and  he  takes  it  by  implication.  (() 


Van  Alstyne,  18  Wendell,  200.  Harris  v.  Fly,  7  Paige,  421.  McLellan  v.  Turner, 
15  Maine,  436.  Gibson  v.  Horton,  5  Harr.  &  Johns.  177.  Beali  v.  Holmes,  6  Ibid. 
208.  Lithgow  v.  Kavenagh,  9  Mass.  161.  Story  J.,  10  Wheat.  281.  8  Mason, 
209-212.  Denn  v.  Mellor,  5  Term  Rep.  658.  Goodtitle  v.  Maddem,  4  East,  496. 
Cruise's  Digest,  tit  Devise,  c.  11,  sees.  49-70.  Preston  on  Estates,  vol.  ii.  207, 
217-220,  228,  285,  248-250.  Doe  v.  Garlick,  14  Mees.  &  W.  698.  Where,  by  the 
devise  of  lands,  tlie  devisee  is  to  pay  "  thereout,"  or  **  out  of  the  estate,"  certain 
legacies,  it  is  a  charge  on  the  estate.  Such  a  charge  is  no  interest  in,  but  a  lien  on  the 
land  charged,  and  the  remedy  is  by  action  or  bill  against  the  devisee,  or  the  terre- 
tenant,  if  he  purchased  with  notice  of  the  charge.  Gardner  v.  Gardner,  8  Mason,  178. 
8.  C.  12  Wheaton,  498.    Taft  v.  Morse,  4  Metcalf,  528. 

(d)  Collier's  Case,  6  Co.  16.    Doe  v.  Woodhouse,  4  Term  Rep.  98. 

(a)  Preston  on  Estates,  vol.  ii.  188,  192,  206.  Beall  v.  Holmes,  6  Har.  &  Johns. 
205,  where  this  point  i»  thoroughly  examined.  See,  also,  Finlay  v.  King,  8  Peters 
V.  S.  846. 

(6)  Bro.  tit  Devise,  pi.  52.  Willis  v.  Lucas,  1  P.  Wms.  472.  Frogmorton  v.  Holy* 
day,  8  Burr.  1618.    Doe  v.  Cundall,  9  East,  410.    1  Sim.  and  Stu.  547,  550.    Preston 


where  the  doctrine  of  the  text  is  reaffirmed.  Where  lands  are  devised  charged  with  the  pay- 
ment of  a  legacy,  no  assumpsit  lies  against  the  devisee  to  recover  the  legacy,  unless  he  accepts 
the  lands,  and  promises  to  pay  the  legacy.    Gridley  «.  Gridley,  88  Barb.  (N.  Y.)  250. 

^  Where  the  introductory  clause  of  a  will  indicates  an  intention  to  dispose  of  the  testator*^ 
entire  estate,  it  may  be  held  to  enlarge  a  life-estate  into  a  fee,  if  Uiere  be  a  connection  in  teruMr 
or  sense  between  the  introductory  and  devising  clauses.    Van  Densee  v.  Van  Dersee,  80  Bart. 
<N.  Y.)331. 

A  testator  ordered  a  certain  piece  of  land  to  be  purchased,  and  gave  the  residue  of  his 
property  to  a  charity;  the  owner  ef  the  land  reftised  to  sell;  it  was  held  that  the  whole  of  the 
property  went  to  the  charity.    12  Eng.  Jurist  Bep.  1848,  p.  197. 


lag  void,  tbe  estate  dosceads  to  tbc  heir  at  law.  (c 


on  EiUtei,  vol.  iL  252.  Cauen  o.  Cooke,  8  Ser^.  t  Rairle,  290. 
a  ^ft  by  will  to  A.  titer  Ihe  denlli  of  B.  is  a  gift  to  B.  fbr  life  by 
to  b«  cooSttcd  to  CBtatM  of  inberitBOce,  tmd  ia  not  applied  to  peraoi 
V.  Oroen,  I  Iredell  Eq.  60.  The  heir  at  law  ma;  be  disitifaeri 
according  to  the  doctrine  of  Lord  Eldoo,  in  Ker  u.  Wauchopc,  1  Bl 
tealalor  giiea  big  estate  to  A.,  and  the  estate  of  A.  to  B.,  in  thai 
pcnnitted  to  take  the  estate  under  the  will,  onleM  he  performa  th< 
annexed  to  hia  devise  of  giving  fail  estate  to  B.  He  ii  put  lo  I 
refiues  to  comply  with  the  will,  equity  rai«e«  another  implied  condi 
and  givd  to  B.,  out  i^  the  aUOt  deeited  to  A,,  by  way  of  compena 
the  estate  intended  for  B.  But  an  implication  may  be  rebucteil  by  i 
tion  equally  strong;  for  devises  by  implication  are  sustained  only 
of  carrying  the  testator's  intention  into  effect.  RaChbone  r.  Dye 
Id  Bampfleld  n.  Popfasm,  2  Vem.  449,  it  was  declared  that  an  er 
could  not  be  enlarged  by  implication 

(c)  Brown  i>.  Uiggs,  &  Vesey,  601.  Roberts  v.  Cooke,  16  Ilri 
Itobinson,  2  Meriv.  81)3.  Humberslone  t>.  Stanton,  1  Ves.  &  Dea. 
Estate,  8  Wharton,  477.  Deniuan  C.  J.,  to  Doe  v.  EdUn,  4  Ad. 
V.  Perry,  3  Iredell  Eq.  200.  By  atatute  in  Georgia,  legacies  do  not '. 
of  the  legatee  be  living  when  testator  dies.  Prince's  Dig.  266- 
Tanla,  Purdon's  Dig.  6tb  edit  972,  and  the  legacy  infitvorofa  child 
ant  of  the  testator,  deKeuds  to  tbe  issue  of  tbe  legatee  dying  in  I 
testator.    The  law  is  tbe  same  in  South  Carolina,  Virginia,  Marylan 


1  Devise  to  A.  fbr  Gf«  and  to  bis  bein,  if  he  dies  leaving  iraae,  bat  if  hi 
then  over  to  testator's  nephews  and  niece*.  Althoog^  A.  dies  without  fsei 
tbe  testator,  there  is  no  lapse  of  the  devise  to  the  nephews  and  nieces,  I 
Ihst  this  limitation  over  was  intended  to  take  eSM  imspective  of  the  time 
without  issue.  Downiag  «.  Uaishall,  31  N.  V.  BBS.  In  SavagB  e,  Burai 
Bioney  was  given  to  sons  in  equal  shacei  to  vest  when  they  should  reapectj 
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pven  is,  that  a  bequest  of  personal  property  refers  to  the  state  of 
the  property  at  the  testator's  death,  whereas  a  devise  operates  only 
upou  land  whereof  the  testator  was  seised  when  he  made  his  will ; 
and  it  is  not  presumed  that  he  intended  to  devise  by  the  residuary 
clause,  a  contingency  which  he  could  not  have  foreseen,  or 
to  embrace  in  it  lands  contained  in  the  *  lapsed  devise,  (a)  *  *  642 
There  is  a  further  distinction  between  a  lapsed  and  a  void 
devise.  In  the  former  case,  the  devisee  dies  in  the  intermediate 
time  between  the  making  of  the  will  and  the  death  of  the  testator ; 
but,  in  the  latter  case,  the  devise  is  void  &om  the  beginning,  as  if 
the  devisee  be  dead  when  the  will  was  made.  The  heir  takes  in 
the  case  of  lapsed  devise,  but  the  residuary  devisee  may  take  in  the 
latter  case,  if  the  terms  of  the  residuary  clause  be  sufficiently  clear 
and  comprehensive.  (()     Tliis  distinction  appears  to  be  founded  on 


and  probably  most  of  the  other  states.  Mass.  Revised  Statutes,  419,  sec.  24.  1  Be- 
Tised  Ck)de  of  Virginia,  876.  Young  o.  Bobinson,  11  Gill  &  Johns.  828.  See 
Bevised  Statutes  of  Connecticut,  Vermont,  New  Jersey,  and  Mississippi. 

(a)  Doe  V.  Underdown,  Willes,  298.  Lord  Hardwicke,  in  Durour  v.  Motteux, 
1  Vesey  sen.,  822.  Jones  v.  Mitchell,  1  Sim.  &  Stu.  290.  The  Court  of  Appeals  in 
Kentucky,  in  Gore  v.  Stevens,  1  Dana  (Ken.),  207,  adhered  to  the  English  distinction 
as  stated  in  the  text.  See,  also,  to  S.  P.  8  Vesey,  26 ;  16  Ibid.  414,  416 ;  Cruse  v. 
Barley,  8  P.  Wms.  20 ;  1  Vesey,  140 ;  10  Vesey,  600 ;  James  v.  James,  4  Paige, 
116;^  Warner  v.  Swearingen,  6  Dana  (Ken.),  196.  But  in  the  case  of  a  devise  to 
A.  and  the  heirs  of  his  body,  and  in  de&ult  of  issue  to  B.  in  tail,  and  A.  dies  in  the 
Ufetime  of  the  testator,  though  the  devise  to  A.  had  lapsed,  yet  the  remainder  to  B. 
vested  immediately  on  the  testator's  death.    White  v.  Warner,  8  Doug.  4. 

(6)  Doe  V.  Sheffield,  18  East,  626.  Doe  v.  Scott,  8  Maule  &  Selw.  800.  Lessee  of 
Ferguson  v.  Hedges,  1  Harring.  (Del.)  624.  In  Van  Kleeck  v.  The  Reformed  Dutch 
Church,  6  Paige,  600,  Chancellor  Walworth  examined  the  subject  at  large,  and  with  a 
review  of  all  the  English  cases ;  and  he  concludes  that  the  case  of  Doe  v.  Sheffield  was 
contrary  to  the  strong  current  of  decisions  in  favor  of  the  claims  of  the  heir  at  law  in 
such  cases,  which  had  existed  for  nearly  a  century,  and  that  its  effect  was  entirely 
destroyed  by  a  decision  in  the  House  of  Lords,  the  other  way,  three  or  four  years 
afterwards.  It  was  a  solitary  opinion,  without  reference  to  a  single  adjudged  case 
previously  existing  to  support  it.  He  concluded  that  a  residuary  devise  of  all  the 
testator's  real  estate  not  before  disposed  of  by  his  will,  did  not  embrace  real  estate 
which  was  in  terms  absolutely  devised  to  others,  although  such  real  estate  was  not 
legally  and  effectually  devised,  either  from  the  incapacity  of  the  devisee  to  take  real 


I  This  cose  was  explained  as  turning  on  peculiar  words  in  the  will  in  Bowers  v.  Smith, 
10  Paige,  198.  And  the  doctrine  of  the  case  was  doubted  in  Craig  v.  Craig,  8  Barb.  Ch. 
76, 102. 

<  Devise,  that  the  executors  should,  on  the  death  of  testator's  wii^s,  apply  the  property 
to  such  charitable  institutions  as  they  should  deem  best:  the  wife  survived  the  ezecntois. 
Held,  that  the  bequest  lapsed.    Fontain  v.  Bavenel,  17  How.  U.  S.  869. 
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ft  prcsumptioii  (fhougli  it  would  seem  to  be  radwr  i 
of  a  difference  in  tlic  riews  and  intention  of  the  t 
the  two  cases.  Tlie  subject  has  beon  renently  diaciuJiBd  n  IH 
courta  in  this  country.  lu  Greene  y.  Dennis,  ^ey  Um  i0hm  «■ 
beld  void,  because  the  devittee  was  iucompetcnt  to  lake;  tai  jM, 
though  the  devise  was  void  from  tJic  banning,  tlie  beir  wm  fc* 
forred  to  the  residuary  deviKQe,  on  tbe  grouud  that  lb«  UtttU 
never  intended  that  the  Rpecifia  devise,  wfaicli  was  void,  riMiaU  U 
into  the  residuum.  The  residuary  devise  waa  of  '■-  the  r«6t  airi  ie» 
due  of  the  estate  not  therein  disjiosed  of."  But  where  the  ixni* 
was  upon  a  condition  subsequent,  and  a  contingent  interest  dof<end- 
ing  upon  tbe  failure  of  that  condition,  the  residuary  derise  ww  lidd, 
iu  ffayden  v.  Stoughton,  (d)  to  bo  entitled  to  tbe  estate  lu  pnfi» 
enoe  to  the  heir,  because  lite  contingent  interest  had  not  hiV 
BpeciGcally  devised,  and  it  was  carriod  along  by  the  residuary  deiii^ 
The  alteration  of  the  lav  in  New  York,  Virginia,  and  Ihoee  oiktf 


WUU  b^  dc*iM,  or  bj  rewoti  of  bit  death  in  the  UAtime  of  the  li 
of  Engliab  Bnd  Amcrion  BuUioricjr  would  Bjipesr  lo  bo  in  taror  of  Ihu  a 
•ndlhaltliehelratlawUki'sinauchaciue.  MulootlliereaidiuujdeTiaee.  ThitdMM 
wBt  atBrmed  on  appeal  tu  the  Court  of  Errors,  in  December,  1838.  See  a)  T» 
deU,  4S7. 

(c)  Conn.  292.  Lingan  i>.  Carroll,  8  Harr.  h  Kl'lleii.  SSa.  S.  P.*  la  Cm 
oeclicut,  if  the  dcrUtu  or  luftaUe,  being  a  child  or  gmulchild  uf  tlie  tertau.te 
betbre  him,  and  no  proviBion  be  made  for  such  a  conliugency,  Uie  iaawc  of  aucfa  Jd** 
or  legatee  lake  ai  if  he  liad  lurriTod  the  t«sUtor.  Bui  if  th^re  bo  do  such  umt.  lt> 
eatalo  «>  dispmed  of  hj  tliat  deviee  or  legacy  i*  lo  be  treated  aa  inteatalc  ealale.  i» 
utea  of  Conneuiicut,  1839,  p.  227,  See,  alio,  Statute  of  New  Jerve^.  MXU,  Dafl-'i 
Dig.  601 ;  Keviied  Statute)  of  Venouat,  ISSg,  p.  2fil ;  and  Beriaed  Ctxle  of  Tti^ 
uppi,  1S21,  p.  82,  to  tbe  same  effect.  So  bJm),  b7  the  lUtutca  of  imh  March.  li\i. 
In  Pctmaylvania,  if  a  child  or  otlier  liooal  dcacendanl  uf  teatalor  die*  befoiv  hi& 
leaTing  iasue,  the  dcvira  or  legacj  di>c»  not  lapac,  but  remaiiu  gaud  in  b-"*  d 
tbe  iaaue.  The  general  rule  of  tlm  Engliih  Uiw  is,  tliat  a  bequesi  of  permul  t*^ 
ert7  faila,  IT  Uie  dunce  dies  in  the  lifetime  of  the  tealator.  The  ruJe  U  otheiwiMJa 
Scothuid.* 

(d)  6  Pick.  628. 


*  A  Itgacy  lo  ■  child  in  afuall?  eontidand  a  portlan,  and  if  the  pannt  ia  hi*  thorn 
adranee  to  Ibe  child,  the  Icgucy  is  wholly  or  pro  taaUi  adeemfd.  llincr  r.  Alhertui'i  ll^ 
W  Penn.  St.  SiB.  The  burden  of  proving  the  ranlniry  is  npon  the  U'^catH.  Uvprnd  *■ 
HopWDod,  I  Holme  af  Lordf  (.-u.  TIB.  Sue  funbei  ai  tu  the  Bati»raGtioi 
elM,  LaDgdou  e.  Aitor'i  Ex'n,  IS  N.  T.  ». 
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states,  making  the  devise  operate  apon  all  the  real  estate  owned  b/ 
the  testator  at  his  death,  may  produce  the  effect  of  destroying  tho 
application  of  some  of  these  distinctions,  and  give  greater  consis- 
tency and  harmony  to  the  testamentary  disposition  of  real  and 
personal  estates,  (f ) 

The  title  by  devise  closes  the  view  of  the  law  of  real  property^ 
and  with  it  the  present  work,  which  has  insensibly  extended 
far  beyond  my  original  intention.    The  *  system  of  our    *548 
municipal  law  is  so  vast  in  its  outlines,  and  so  infinite  in  its 
details,  that  I  have  passed  by  many  interesting  subjects,  to  which  I 
have  not  been  able  to  extend  my  inquiries.    The  course  of  lectures 


(e)  By  the  English  statute  of  will,  of  1  Victoria,  c.  26,  unless  a  contrary  intentino 
appears,  a  residuary  devise  includes  estates  comprised  in  lapsed  and  void  devitefli 
8o,  a  general  devise  or  bequest  includes  estates  or  personal  property  over  whiok  tb« 
testator  had  a  general  power  of  appointment. 

The  Law  of  Legacies  has  grown  into  a  copious  system,  and  has  been  well  digested 
by  Mr.  Roper ;  but  with  much  more  force,  precision,  and  accuracy,  by  Mr.  Preston. 
It  is  too  full  of  detail,  and  too  practical  to  admit  of  much  greater  compression  than 
Mr.  Preston  has  given  it ;  and  I  have  been  obliged,  in  the  present  extended  state  of 
this  work,  to  desist  from  the  attempt  Some  provisions,  as  to  the  payment  of  legacies, 
are  inserted  in  the  New  York  Revised  Statutes,  vol.  iii.  90,  sees.  48-51.  They  are 
not  to  be  paid  until  after  a  year  from  the  granting  of  letters  testamentary,  or  of 
administration ;  and  payment  may  be  enforced  by  the  surrogate.  When  a  legacy, 
subject  to  a  contingency,  becomes  payable  and  is  paid,  it  has  been  held  to  be  abso- 
lutely vested,  and  not  liable  to  be  hung  up  and  divested  by  a  contingency  happening 
subsequently.  Co^oun  v.  Thompson,  2  Molloy,  281.^  If  the  legatee  be  a  minor, 
legacies  under  the  value  of  $60,  may  be  paid  to  the  &ther ;  and  of  the  value  of  $50, 
or  more,  to  the  general  guardian  of  the  minor,  on  approved  security.  The  former 
rule  was,  that  the  fkther,  quasi  fkther,  was  not  entitled  to  receive  the  legacies  due  to 
liis  minor  children.  Genet  v.  Tallmadge,  1  Johns.  Ch.  8.  Miles  v,  Boyden,  8  Pick. 
218.  So,  after  the  expiration  of  a  year  from  the  granting  of  letters  testamentary,  or 
of  administration,  the  executor  or  administrator  may  be  sued  for  a  legacy,  or  distrib- 
utive share,  if  there  be  sufficient  assets,  and  a  demand  previously  made,  and  a  bond, 
with  approved  surety  given,  to  refund  in  case  of  need.  N^w  York  Revised  Statutes, 
vol.  ii.  114,  sees.  9-17.  In  Pennsylvania,  by  the  Act  of  1810,  no  devise  or  legacy  to 
lineal  descendants  lapses  by  reason  of  the  death  of  the  devisee  or  legatee  in  the  life- 
time of  the  testator,  if  such  devisee  or  legatee  leave  issue  surviving  the  testator.* 


<  As  to  vesting  of  legacies,  see  Rouse,  in  re,  16  Eng.  L.  &  Eq.  188. 

*  A  void  direction  or  provision  in  a  wiU  does  not  invalidate  its  other  provisions,  if  they 
can  be  saved  consistently  with  the  general  plan  and  scheme  of  the  testator.  The  whole  will 
fiul  only  when  the  valid  and  invalid  parts  are  so  connected  as  not  to  admit  of  separatiom 
without  subverting  the  intention.  Darling  v.  Rogers,  22  Wendell,  488.  Kane  v.  Gntt,  24  Id. 
641.  Savage  v.  Bumham,  17  K.  T.  661.  Where  a  will  only  appoints  an  executor,  or  it 
valid  only  to  that  extent,  the  executor  is  a  tmstee  fbr  the  next  of  kin.  Jnler  v.  Juler,  29  BetT. 
84.    Saltmaxsh  V.  Barrett,  Id.  474. 
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in  Columbia  College  included  an  examination  of  the  remedies 
provided  for  the  recovery  of  property  and  redress  of  injuries ;  and 
I  had  prepared  and  delivered  lectures  on  the  history  of  a  suit  tt 
law,  according  to  the  English  model,  including  the  doctrine  of 
special  pleading.  But  that  subject  has  been  laid  aside ;  for,  to 
extend  such  a  discussion  beyond  the  courts  of  New  York,  was  not 
in  my  power ;  and  the  object  of  tlie  work  is  professedly  national, 
and  not  local.    I  have  not  the  means  at  my  command  to  give  anj 

thing  approaching  to  a  full  and  correct  ^ew  of  the  practice 
*  544    of  the  courts  in  *  the  several  states ;  nor  would  the  value 

of  such  a  work  be  worth  the  effort.  The  remedies,  in  evert 
case,  have  been  alluded  to,  and  the  principles  on  which  they  were 
founded  stated,  when  we  were  upon  the  subject  of  rights ;  but  the 
practice  in  the  state  courts  is  exceedingly  diversified,  and  is  under- 
going constant  changes.  Tliat  of  New  York,  in  particular,  wu 
essentially  altered  by  the  revision  of  the  statute  law  in  1830 ;  and 
the  science  of  special  pleading  (curious,  logical,  and  masterly  as  it 
is)  has  fallen  into  very  considerable  disuse  and  neglect  in  almost 
every  part  of  the  country,  without  the  prospect,  or  perhaps  the  hope 
of  revival,  (a)    The  general  principles  of  equity  have  also  been 


(a)  Lord  Tcntcrden,  in  3  Bam.  &  Adol.  16,  observed,  that  special  pleading  vm 
founded  upon  and  adapted  to  the  trial  by  jury ;  for  the  object  of  the  science  wa* :  • 
reduce  tlie  ca«e  before  trial  to  a  simple  question  of  fact,  whereby  the  dutiosi  of  tlitjiirv 
might  be  more  easily  and  conveniently  discharged.  And  to  those  students*  who  w  i-Li 
wish  to  study  the  subject  thoroughly,  I  would  recommend  Stephen's  Treatise  <.'n  li^r 
Principles  of  Pleading,  as  being  the  best  book  that  ever  was  written  in  exphinati'Ti  -A 
the  science.  The  Legislature  of  Maine,  in  1831,  enacted,  that  in  all  civil  action?  tre 
general  issue  shall  be  pleaded,  and  the  defendant  is  not  entitled  to  plead  any  utht-r 
plea  to  the  merits  than  a  general  issue,  and  he  may  give  tlie  special  matter  in  evidence 
under  that  plea.  So  also  the  Legislature  of  Massachusetts,  by  statute  of  Ifjih  Apr:^ 
1836,  enacted,  that  "  in  every  civil  action  thereafter  to  be  trietl  in  the  Supn^ne  Jui.- 
cial  Court,  or  Court  of  Common  Pleas,  all  matters  of  law  or  of  fact,  in  defenc-e  <it  sj.I: 
action,  might  be  given  in  evidence  under  the  general  issue,  and  no  other  pl,ti  iu  .'*;,- ,  '* 
iuch  action  should  be  pleaded.**  In  New  York,  the  statute  is  not  imperative,  but  nien-Ir 
allows  the  defendant  to  plead  the  general  issue,  and  give  any  special  matter  in  t  v> 
dence,  which,  if  pleaded,  would  be  a  bar,  on  giving  notice  of  the  special  matter.  Bui 
the  courts  consider  the  statute  as  very  remedial,  and  construe  the  noticvj*  m  «>« 
liberally.  Chamberlain  v.  Gorham,  20  Johns.  746.  Fuller  v.  Rood,  3  Hill,  -J'". 
The  enactment  in  Massachusetts  is  a  thorough  innovation  upon  the  settled  and  onlerir 
course  of  common-law  proceedings  in  the  administration  of  justice.  The  danjier  L<. 
that,  like  otlier  sudden  and  extreme  reforms  in  the  established  law,  it  may  pn>vc  u> 
be  iigudicious  and  inconvenient,  and  operate  as  an  oppressive  check  to  tlie  invost:i:v 
Hon  of  truth  and  the  application  of  law.    The  EngUsh  government,  on  the  utlier  hi.'vi, 
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stated  in  tlio  course  of  the  work,  so  far  as  they  were  applicable  to 
the  various  subjects  which  came  successively  under  review ;  but, 
for  the  reasons  already  mentioned,  in  reference  to  suits  at  law,  I 
have  not  undertaken  to  meddle  with  the  remedial  branch  of  equity 
jurisprudence.  The  law  of  crimes  and  punislmients  is,  no  doubt, 
a  very  important  part  of  our  legal  system ;  but  this  is  a  code  that 
rests,  in  each  state,  upon  an  exact  knowledge  of  local  law ;  and, 
since  the  institution  of  the  penitentiary  system,  and  the  almost 
total  abolition  of  corporal  punishment,  it  has  become  quite  simple 
in  its  principles,  and  concise  and  uniform  in  its  details.  Our 
criminal  codes  bear  no  kind  of  comparison  with  the  complex 
and  appalling  catalogue  of  crimes  and  pimishments  which,  m 
England,  constitutes  the  basis  of  the  system  of  the  pleas  of  the 
crown. 

I  trust  I  have  already  suflBcienily  discharged  my  engagements 
with  the  public;  and  I  now  respectfully  submit  these  volumes 
to  the  candor  of  the  profession,  though  not  without  being  conscious 
of  the  imperfection  of  the  plan,  and  still  more  so  of  its  imperfect 
execution. 


have,  as  late  as  the  fourth  year  of  the  reign  of  William  IV.,  in  their  wisdom  and  expe- 
rience, very  much  restricted  the  use  of  the  general  issue  in  pleading,  and  increased 
in  a  tenfold  degree  the  necessity  of  special  pleading,  as  more  conducive  to  truth, 
to  certainty,  and  to  justice.  See  the  American  Jurist,  No.  82,  art  6  (Vol.  XYI. 
p.  824). 
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[The  Romftn  mmeimlB  reftr  to  th*  toIodm  ;  the  flgarei,  to  the  margliial  pegii*    The  flnt  thirlif- 
■eren  pegee  of  T(d.  ii.  we  boaiid  up  la  f«L  i.,  hut  ere  reftned  to^  peri  at  tqL  U.] 


A. 


Abandonment,  of  easement!  from  non-user, 
uL  448-460. 
of  injured  goods  to  ship-owner,  iii. 

224,225. 
(See  insurance f)  iii.  818. 
of  freight,  iii.  882-885. 
Abetfance,  fee  in,  iv.  217,  258,  259,  260. 
Abjuration f  of  allegiance,  ii.  65. 

of  the  realm,  ii.  155,  156. 
Abridgments y  of  the  law,  i.  607,  508. 
Abtcondinrj  and  absent  d^itors,  IL  401-408. 
Absence  of  seamen,  iii.  196,  198. 
Abs(dute  rights,  ii.  1. 

of  personal  safetj,  ii.  12. 
of  personal  character,  ii.  16. 
of  personal  liberty,  ii.  26. 
of  religious  liberty,  ii.  84. 
Acceptance,  (see  Delivery,)  ii.  494,  495  and 
notes,  602,  508. 
when  required  under  statute  of  frauds, 

ii.  494,  495  and  note, 
to  keep  safely,  ii.  560. 
of  bills  of  exchange,  iii.  82. 
of  forged  drafts,  iii.  86,  n.  (10). 
Accommodation  bill,  what  rules  goveming, 
iii.  86  and  n.  (c).  111. 
partners  may  not  make,  iii.  86,  n.  (c). 
Accession,  title  by,  ii.  860-865. 
Account,  action  of,  iv.  869. 
Accumulation,  of  profits  of  personal  prop- 
erty, ii.  862,  858,  n.  (a). 
of  profits  of  real  estate,  it.  286,  287. 
if  void,  other  parts  of  will  good,  iv. 
846. 
Acknowledgment,  of  deeds,  iv.  451,  452, 

466. 
Actions, 
(See  Covenant.) 


real,  iv.  70,  n.  (g). 
s  ana 


of  Legislature,  (see 


Acts  of  Congress 

Statutes.) 
Adjudications,  force  of,  i.  478,  477,  478. 


Adjustment,  of  loss  on  fire  policies,  iii.  875. 
of  general  average,  iii.  242-244. 
(See  Average.) 
of  partial  loss,   (see  Insurance,)  iiL 

886-889. 
distinguished  from  general  average, 

iii.  887. 
Admeasurement,  of  pasture,  iii.  418,  419. 
Administration,  at  common  law,  ii.  409. 
in  New  York,  ii.  409-414. 
who  is  entitled  to,  ii.  410-412. 
letters  of,  may  be  revoked,  ii.  418. 
<»der  of  payment  of  debts,  ii.  416. 

417-419. 
under  foreign  letters,  &c.,  ii.  481-484 

and  notes, 
distribution  among  next  of  kin,  ii. 

42(M80. 
of  goods  in  other  jurisdictions,  iL 

428-480. 
foreign  subsidiary,  ii.  481-484   and 

notes, 
foreign,  of  remission  under,  ii.  484* 

486  and  notes. 
Administrators,  their  duty,  ii.  414-420. 
{See  Executors.) 

their  liability,  ii.  415-417  and  notes, 
public,  in  New  York,  ii.  410. 
rights  to  sue  under  foreign  letters,  iL 

481,  note,  484,  note, 
nature  of  their  title,  ii.  482,  n.  (c). 
with  will  annexed,  cannot  sell  mider 

power  in  will,  iv.  827,  ns.  (6),  (1). 
Admiralty  courts,  when  proceed  in  rem  as  to 

prize,  i.  856. 
criminal  jurisdiction  of,  1.  860^  864, 

871,  872. 
nature   of  proceedings   in   criminal 

cases,  i.  860-865. 
have  jurisdiction  of  cases  of  forfeiture 

and  seizure,  i.  875,  876. 
as  instance  courts,  i.  878-880. 
as  prize  courts,  i.  855-860. 
(See  Admiralty  Jurisdiction.) 
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Adniraliy  coirtf,  tinn  of  writB  und  oUier 

process  in.  i.  8eO  and  n.  (c). 
AiiMimbji     jomdietiua,      {aee     Admirabi/ 

In  prke  auet,  i.  3S6. 
■a  10  pri»>  maAt  on  shore,  i.  3GT, 
when  liHt  u  to  priie.  i,  S56.  8S9. 
In  criiniuttl  caaes,  i.  360,  363,  804,  BTl, 

.  361,  863,  S66. 


marine  torto.  i,  IGT,  3M.  367,  n.  (i), 

»i!9indn.  (2),  881. 
how  dutinguislicd  from 

•  -65.871, 


872. 


attache*. 


867-878. 
history  of.  traced,  i.  36&-868. 
in  easel  of  general  «*enif^  and  m1- 

vo^e,  i.  36»,  note,  871),  371.  372. 

e  iiieciQc  perfonnnnce 


ofconlnct*,  i,  370,  n 


.  (rf)a 


I(1J. 


orcharter-porliea,  i.  870,  871. 
wliat  are  avit  cues  of,  1.  37S, «..,. 
ia  exclusive,  i.  BTT. 
in  cBsei  of  mm-igage  of  (hip*,  i.  STl, 


:liin  ebb  and  Bow  of  tide,  1.  366 

-878. 
upon  navigable  rivers,  I.  367,  notea. 
u  to  uUvon  and  seamen,  1. 379,  notes, 
in  prrtoruM  and  in  rtm,  i.  STV.  SIM  and 

AdapHon.  of  actJi  of  aReot,  ii.  614-616. 
Adailvy,  (See  ZliViirr*  and  Duwer.) 
AdvaiiKt,  future,  mortgage  for,  iv.  176. 

to  a  child,  ii.  ii^.  n.  (a),  iv.  417-419, 
Adinrte  poisesiiim,  lands  held  bj.  maf  nut 
be  purcbated,  iv.  14G-41'J. 

of  chatlela.  ii.  47U. 
4ffrt,ghti«fM.  Hi.  201-251. 

(See  Charlrr^irlt.) 

general  slop  and  cliartered  ibip,  iii. 


r,  remedj', 


202. 

on  delsalt  of  hirer  or  01 

m.  204. 
owner  respODBible.  as 


cargo,  bow  lo  be  stowed,  ill.  306. 

goDili    embarked    without    owner'a 
knowledge,  iii,  206. 
(See  Hill  of  Ijoding.) 

duty  of,  in  sailing  vessel,  and  carry- 
ing goods,  Ui.  20B  and  n.  {h),  20!). 

deviation  in  voyage,  eSect  Df,  Ul.  209, 
210. 


dot;  of  muter  on  capture,  iii.  213, 


Affrryhlmiil,   cargo,    how    ddivoal 

214.  *J1&. 
when    rcspotiiibilitr  for,  masa 

215. 
extent  of  ahip-owner'a  rMpoaiJ 

as  carrier,  iii.  2\<a. 
act  of  coQgrcM  u  to  liabiUl7  a 

Tier,  iii.  :fl7.  d.  (3). 
duty  of  freighter  o. 

219. 
contract  dissolved   br  war,  Ui 

223, 
teinporarr  impediiDeiit  doei  wt 

solve,  iii.  1£23. 
Agaie^,  what,   ii.    612.    S18  <(  ■!# 

Priiu^ipal,  A^rmi.}  i 

general  principles   of  Uw  oC  ri 


rr.) 
proof  of  authority  at,  ii.  6I2^1i. 

[See  A-.W-f^.J 
general,  how  far  adopt  ads  tf 

agent,  ii.  614,  n.  (2). 
when  authority  of  mar  be  infisR 

616. 
of  baoki,  their  power,  ii.  616,  n. 
general  power  and   duty  of^  iL 

em  and  note*.  S'ju.  saa 

power  to  sue,  arbiinue.  or  torn 

claims,  ii.  lSI7  n.  (2). 
must  obey  Inatruutjatu,  it.  61SM 

acta    bind   as    fkr    *s   hia  wtOi 

reaches,  ii.  619. 
general,  ii.  620  and  notes. 
spfual.  are  dealt  with  at  peril,  il 

and  ns.  (b)  and  ( 1 1. 
special,   false   reprcsentatioDS  b< 

621.  (c). 
who  have  gener^  anthorit;  far  a 

ticular  business,  ii.  021,  6^ 
authority  to  make  Deootiable  a 

ii.  621.  n.  (8). 
when  autliority  pr«sunied,  iL  623 
when  sell  on  credit,  ii.  622.  6a. 
when  deemed  owner,  tc.,  ii.  SU. 
contract    with,    when    contract 

principal,  ii.  629. 
when  personally  baond,  ii.  630 

note,  683,  647.  notes. 
notice  to,  when  notice  to  priodp 

630,  ns.  (6)and(l). 
notice  to  suhagent,  630.  n.  (I). 
cS^t  of  taking  note  of,  ii.  6S 

(4). 


exceeding  his  power.  Uabililj  s 

630,  n,  (A), 
public  liabUity  of,  ii.  614.  n.  (2) 

and  ns.  (1)  and  (n).  647,  n.  [; 
not  responsible   to  third  p«rsi>l 

neglect  of  duty,  ii.  938,  a.  (2). 
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AfferU,  but  if  for  poeitiye  wrongs,  ii.  688, 

n.  (a). 
power  to  employ  f ub-agent,  ii.  638. 
lien  of,  ii.  634-642,  (see  Lien.) 
may  not  transfer  his  trust,  ii.  648. 
autlioritj  of,  how  determined,  ii.  648- 

647. 
wlien  alone  liable,  ii.  680,  n.  (c). 
when  botli  principal  and  agent  liable, 

ii.  631. 
when  neither  principal  nor  agent  liable 

on  the  contract,  ii.  631,  632. 
(See  Strvants.) 
liable    for   negligence   in   collecting 

notes,  iii.  93  n.  {d), 
of  state,   may  be    sued   in   federal 

courts,  i.  3(K). 
corporations  hable  for  acts  of^  ii.  284, 

289-291. 
authority  of,  may  be  revoked,  ii.  648, 

644. 
compensated  by  share  of  profits,  not  a 

partner,  iii.  25  and  n.  (6). 
may  not  purchase  trust  property,  iv. 

438. 
Agister,  of  cattle,  ii.  891, 634,  n.  (d),  It.  120, 

n.  (b). 
Agreement,  specific  performance  of,  ii.  471 

-477,  iv.  461. 
(See  Contract.) 
Air,  right  to,  acqmred  by  use,  iii.  448. 
Alienation,  by  deed,  iv.  ^1,  442. 
{See  Deed.) 

history  of,  iv.  441,  442. 
who  may  alien,  iv.  446. 
Alienations,  of  land,  iii.  507,  iv.  441,  442. 
restraints  on,  void,  iv.  131. 
may  be  suspended  fbr  two  Uves,  iv. 

271. 
AUoM,  and  natives,  ii.  39-73. 

when  naturalized,  to  abjure  foreign 

allegiance,  ii.  49,  n.  (a), 
defined,  ii.  50. 
children  of^  at  conmion  law,  iL  '50, 

51. 
children  and  widow  of,  under  laws  of 

United  States,  ii.  51-53. 
not  acquire  property  by  descent  or 

operation  of  law,  ii.  53-55,  68-70. 
by  domicil,  i.  74. 
distinction  of  antenati  and  postnad,  ii. 

50-59. 
under  French  laws,  ii.  68,  69. 
may  be  devested  of  real  estate,  ii.  61. 
can  hold  and  transmit  personal  prop- 
erty, ii.  62. 
may  take  mortgage  of  real  estate,  ii. 

62,  63. 
riglit  to  sue  and  be  sued,  ii.  68. 
allegiance  due  from,  ii.  63,  64. 
how  naturalized,  ii.  64,  65. 
oath  by,  of  intention  to  renounce  for- 
eign allegiance,  ii.  64,  65. 
estate  of  deceased,  how  distributed,  ii. 

67-70. 


Aliens,    privileges   conferred    upon,    hf 

states,  ii.  69-71. 
disabilities  of,  as  to  uses  and  trusts,  iL 

62. 
enemies,  rights  of,  to  sue,  ii.  63. 
lights  to  no  privileges  not  conferred 

by  treaty,  ii.  71. 
under  Constitution  of  United  States^ 

ii.  71. 
what  may  be  naturalized,  ii.  72. 
condition  on  breaking  out  of  hostili- 
ties, i.  66. 
protected  in  the  use  of  trade-marks,  iL 

372.  n.  (8). 
entitled  to  benefit  of  attachment  laws, 

ii.  403,n.  (1). 
where  sue  for  a  tort,  i.  804. 
widow  o^  entitled  to  dower,  iv.  86, 

87. 
rights  to  sue  in  federal  courts,  i.  8489 

344. 
excluded  fit>m  enumeration,  i.  280,  n. 

f2). 
Alimony,  allowed  to  wife,  ii.  99  and  ns.  (c), 

(4),  (5). 
Allegiance,  wliat,  and  how  lost,  ii.  89-50. 
not  defeasible  in  £ngland,  ii.  42,  48. 
doctrine  of,  in  this  country,  ii.  44-50. 
common  law  of,  how  fiur  changed,  iL 

49,60. 
natural,  what,  ii.  42. 
when  it  attaches  in  this  country,  ii.  80, 

40. 
not  lost  by  foreign  domicil,  ii.  49. 
requires  a  return  in  case  of  war,  iL 

50. 
origin  of  oath  of,  iii.  511. 
oath  of  intention  to  renounce,  ii.  64. 
perpetual,  ii.  42,  43. 
to  whom  due,  ii.  44. 
how  &r  due  from  aliens,  ii.  68,  64. 
Alliance,  ofiensive  and  defensive,  force  of, 

i.  50,  51. 
efiect  on  licenses,  i.  69. 
Allodial  estates,  in  the  middle  ages,  iii.  495 

and  note,  498  and  note,  499. 
how  extinguished,  iii.  500,  501. 
their  revival,  iii.  513,  614. 
what  estates  are,  iv.  2,  3. 
Allowance,  of  one  tliird  new  for  old,  in  in- 
surance, iii.  889. 
Alluvion,  what,  iii.  428. 
doctrine  of,  iii.  428. 
islands,  formed  in  sea  or  rivers,  iiL 

428. 
Alljf,  coK>perating,  liable  to  confiscation  of 

property,  i.  69. 
not  to  trade  with  enemy,  i.  69. 
included  in  treaties  of  peace,  i.  167. 
Alteration,  of  deeds,  efiect  of^  iv.  462,  note. 
Amalphitan  Table,  iii.  8,  9. 
Ambassadors,  free  from  arrest,  i.  15. 
immunity  of,  established,  i.  182. 
when  suspended,  i.  88. 
grades  of,  i.  89. 
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41'J. 

when  lineal*  and  cdUlerala  embnu^d, 
il.  55  and  nutes. 
Atumtml  Elabt.  iv.  iOi. 
Ancienl  lii^li,  dot-trine  at.  lii,  448. 

ileoied  to  exiu  in  No«  York,  iu.  448. 
Animi-l.,frra  ri<K«r-.,  ii,  848. 

dangerous.  )i.  S48  and  note. 
Uai'hw  bhubhA'.  t.  76.  77. 
Almaaliim  oftrrrilory  fiy  Caiutrat,  i.  258. 
jliiiu»'(y,  d«Aneil,  lU.  4U0. 

no  coartvay  Dur  dower  in,  iii.  460,  n. 

pvrsiiija]  properl;.  tub  mode,  iii.  400,  n. 

wlien  not  reached  by  creditor'i  hill,  iT. 

«U,  n.  [t). 
ta  children,  when  inalienable,  iv.  811, 

n.  (6). 
when  apportioned,  iii.  4T1,  n.  {a). 
AiUaaH,  (tee  Aliaa.) 
Aiilntaiiiial  ixmttiuM,  Ii.  IT2. 
AMirlifna:  it.  137,  n.  fh). 
Aniidpalim,  clause  againit,  ii.  170  and  n. 

Ajipml.  \a  criminal  cawt.  i.  S2S. 
AiifM^'  juntdktiim.   of  Sop.   Coart  oT 

U.  8.,  i.  2W,  and  uoU*,  316-821,  ii24 
-«80, 

owA'dibn.) 

of   purdiaM-nioiwjr,  ir.  180. 
n.  i«), 
JwMitirBwsf,  [see  Powrr.) 
.ippiflioflnirfK,  of  rents,  iii.  409,  470,  471 

of  anniiitivs,  iii.  471,  n.  (a). 
of  wajtes,  iii.  471,  n.  (a), 
of  freight,  iii.  SSfi. 
of  premium,  iii.  S41,  842. 
of  reprcsentJitLon  in  ™QKre»«,  i.  230. 
Appraitimimi .  of  lands  svtied  on  exeuulion, 
iv.  42'.),  note.  431.  4S2  and  n.  {g). 
AppreMicfs,  defined,  ii.  261. 

refiuinK  to  work,  may  be  imprisoned, 

ii.  2ii2. 
law  of  New  York  reUliTe  to,  ii.  263, 

264. 
ri^ht  of  master  to  assign,  ii.  223,  264. 

uHnter,  ii.  26.>. 
bours  Df  Ubor 


earnings  of.  belong 
Koent  legislation  as 
by,  ii,  yei.n.  (1), 
(See  (Iwirdiiu  aiu!  If'nrrf,  Afaaltr  and 
SfTvaxl.) 

Apprsilktahiii,  contract  of.  must  be  in  writ- 
ing, ii.  263  and  n.  [d], 
Apprt^Kohip  of  orphao  children,  ii.  2S4. 


AihitraHon 


Anntd  naUraJily,  the.  L  ISS^  IGS.  UL       j 
principles  of,  TvoD(rtiin>d  I?  Bi^W 
I»&4,  i.  ISS.  r>.  II).  1 

*,  of  Ihe  ■ea.  i.  36.  29. 
:il.  In'  fErgt-ant  at  amu,  L  2X.  ' 

by  (lepaty  of,  i.  2M.  a.  (i).  J 

Artida.  ahippiD^,   (see   Siamm,i  13.  fl(, 
196.  ' 

of  cooftderation,  i.  310. 
.lunit,  to  trust  deeds,  u.  6X1.  m,  n:  K^ 
by  grantee  of  deed.  i«.  404HlMk, 
~   Iticiplcs   apon  whkfa  wtt 
am.  »40  Bixt  Dotes.        ] 
AiKii,  what  p>  to  ijie  eiecBKB*.  it.  I^>r 
('.).84C.  n,  (^). 
iufuCura.  ir.  S&4. 
(See  Ditlribnlion  and  JjtedH*iilMO 
how    manhalled,     it.    4SD-CI  a^j 

AaignM,  at,  leasee  nnd  mortgagee,  &sW^ 
of  iv.  at,  B7. 


of  rt 

in  bankmplc/,  aothoritrof  aja&Cl!! 

307,  n.  Id).  1 

of  chose  in  action,  ii.  SSI,  D.  |I). 
Aaiffameiit,  what  ia  subject  at,  ii.  4lA     ' 
under  iuioiveQl   laws,    ii.  9W,  M 

401. 
goods  not  delivered  after,  eTid««  ' 

fraud,  ii,  fi2y-6!II,  note,  {teef^ 

Morti/aiff.} 
right  of  giving  preferenoet.  fi,  SS- 


in,  right  of.  to  sue,  )t,  I^ 


634. 


0  be  p<B 


I.  («). 


r.  467,  468. 


wlken  assent  of  crediira' 

or  presumed,  ii.  £183. 
must  not  toeroe  crediion.  6M. 
must  not  reserve  any  lienellts  w  m 

■Lgnor.  ii.  586. 
does  not  pass  fiuchise  of  ooiponlw 

ii.  815,  n.  (5-). 
(See  Appnulii^eiiAip,) 
general,  cannot  be  made  by  ooe  pM 

ner,  iii.  44,  n.  {bf. 
by  partner  of   pnvate  piupei  l<.  9t 

pBTUiership  debm.  iii.  65,  n.  (d| 
of  stock  how  aflfected.  ii.  577.  b.  |J>. 
of  stock,  by  way  of  security,  ii-  STI, 

n.  {df. 
voluntary,  by  insolveots.  !i.  CAx 
of  part  of  a  debt,  ii.  632.  n.  |e). 
of  revcnlons.  iv.  122,  123. 
of  policy,  iii.  2S1. 
atiipimeni,  of  dower,  iv.  ftl. 
'of  breaches  in  covenants,  iv. 471,471 
of  possibUities,  i*.  261.  26X 
in  trust,  without  assent  of  d«»  P 

(nuf,  ii-  533.  It.  807. 
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Amgnment,  of  interest  in  land,  to  be  in  ^ 
writing,  iv.  460. 
of  lessee,  for  years,  iv.  96. 
foreign,  effect  of,  ii.  405-408. 
Athemam^  their  maritime  laws,  iii.  2. 
Attachment,  law  relative  to,  in  New  York, 
ii.  401,  402. 
foreign,  ii.  405,  406. 
how   affected   hy   foreign   bankrupt 

laws,  ii.  406,  407,  408. 
in  rem^  i.  261,  note, 
on  mesne  process,  485,  n.  {d). 
local  laws  relating  to,  iy.  435,  n*  {d). 
lien  by,  i.  246,  247,  note, 
proceedings  by,  in  ran,  binding,  i. 

261. 
for  contempt,  i.  811,  note. 
Attendant  term,  iv.  87-93. 
Attorney,  authority  of,  iL  617,  618,  624. 
power  of,  when   revocable,   it  648, 

644. 
power  of,  when  agent  conceals  revo- 
cation of,  ii.  644. 
AUomejf- General  of  United  States,  L  807. 
Attorneys,  bargains  with  clients,  validity 
of,  iv.  449,  n.  lb), 
lien  of,  ii.  640,  641. 
may  commit  maintenance,  iv.  449, 

n.  [b). 
liability  of,  who  exceed  their  power, 
ii.  682-635. 
AttommenU,  defined,  iv.  490,  491. 
when  necessary,  iv.  490,  491. 
to  mortgagee,  after  foifeiture,  valid, 
iv.  165,  166. 
Auction,  sales  at,  ii.  536,  540. 

bidding  at,  when  retracted,  ii.  587. 

puffers  at,  ii.  537,  538. 

sales   at,  as   affected  by  statote  of 

frauds,  ii.  539. 
goods  to  be  sold  at,  when  duties  not 
paid,  ii.  547,  n.  (</). 
Auctioneers  no  authority  to  rescind  sale,  ii. 
537,  n.  (1). 
has  lien  on  goods  for  advances,  ii.  626, 

627. 
for  charges,  ii.  536,  537. 
Average,  general,  iii.  232. 

particular,  iii.  232,  n.  (6). 

and  primage,  iii.  232,  n.  (6). 

general,  on  jettison,  iii.  2^, 

no  contribution  if  ship  be  lost,  iii. 

285,  236. 
what  damages  or  expenses  subjects  of, 

iii.  235,  note,  238. 
bond  f^om  consignee,  iii.  244,  n.  (d). 
wages  of  seamen,  when  subject  to 

contribution,  iii.  236. 
vessel    lost  by  voluntary  stranding, 

and  cargo  saved,  iii.  239,  n.  240. 
what  goods  contribute,  iii.  240-244. 
adjustment  of,  iii.  242-244. 
on  bottomry,  iii.  358,  359. 
value  of  goods,  ship,  &c.,  how  esti- 
mated, iii.  342,  343. 


Average,  foreign  a^j^^^^^  binding,  liL 
244. 
payment  of,  how  made,  iii.  244. 
Avero/^e,  particviar,  adjustment  of,  iii.  887. 
Aversionem  pericuU,  liL  289»  240,  iv.  467,  n. 

B. 


Bacon,  Lord,  his  definition  of  war,  i.  47. 

his  writings,  i.  506. 
Baggage,  chec£  for  and  lost  of,  ii.  601, 
note, 
owner  may  swear  to  value  oi,  ii.  608, 
note. 
Bail,  in  the  Roman  law,  i.  520,  note. 
Btulee,  bound  to  restore  propcniy,  ii.  666- 
568. 
cannot  dispute  bailor's  titl«,  ii.  566, 

567. 
liabiUty  of;  in  case  of  deposit,  ii.  760- 

768. 
liability  of  depositary  for  neglect,  ii. 

560. 
liability  of,  in  case  of  mandate,  IL 

568-578. 
liability  of,  in  case  of  commodate,  ii. 

578-677. 
liability  of,  in  case  of  pledge,  ii.  677- 

685. 
liability  of,  in  caae  of  pledge,  if  stolen, 

ii.  &^,  681. 
may  not  retain  pledge  fbr  other  debts, 

ii.  584,  586. 
has  special  property,  and  may  sue,  ii. 

566,  567,  568,  578,  678,  686. 
liability  of,  in  cases  of  hiring,  ii.  685, 

686,588. 
liability  of,  when  he  mortgagee  the 

thing  bailed,  ii.  687,  note, 
when  property  in  thing  bailed  passei 

to,  ii.  690,  691,  note, 
liability  of,  as  carrier,  IL  697,  609. 
(See  Common  Carriers.) 
in  case  of  pledge,  may  sell,  ii.  581- 

688. 
when  compelled  to  perform  servicea 
gratuitously  assumed,  iv.  807,  note. 
Bailments,  u.  668-611,    (see   Bailee  and 
Bailor.) 
defined,  li.  658. 
different  species  of,  ii.  668. 
when  property  passes  by,  ii.  689-692. 
by  Depoeitum,  defined,  ii.  560. 
liability  of  depositary,  ii.  660,  668. 
when  liable  for  ordimury  neglect,  ii. 

667. 
duty  of  depositary  to  restore  prop- 
erty, ii.  666,  667. 
by  Mandatum,  defined,  ii.  668. 

liabUity,  ii.  669. 
by  Commodatumy  defined,  ii.  678. 
liability,  ii.  674-577. 
where  expense  is  incurred,  ii.  676, 
677. 
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BculmmtSf  by  pledging,  defined,  ii.  677. 

sliare  of  stock,  ii.  677,  678  in  notes, 
li&bitity  in,  ii.  678-688. 
deliveiy  essential  to,  ii.  681. 
covers  interest,  ii.  688. 
not  retain  for  other  debt,  ii.  684. 
by  loccitum  or  hiring^  defined,  ii.  686. 

▼arious  kinds  of,  ii.  685,  686. 
locafio  rei,  ii.  686-688. 
locatio  operU  faciendi,  ii.  688-691. 
liabiUtj,  ii.  688-691. 
innkeepers,  ii.  692,  (see  Innkeeoen.) 
of  loralio  operis  merciam  v^ienaantm,  iL 
697,  (see  Common  Carrien.) 
Btiilors,  when  bound  to  refund  money  ex- 
pended by  bailee,  ii.  676,  677. 
pledgee  may  assign  or  sell,  iL  682, 
688. 
BattiCf  maritime  code,  i.  127. 
Bank-bills,  when  goods,  ii.  609. 
lianktf  liable  for  negligence  in  collecting 
notes,  iii.  98,  ns.  (d)  and  (6). 
liable  for  acts  of  agents,  ii.  616,  n. 

Bank,  national,  not  to  be  taxed  by  states, , 
i.  425. 
authority  of  congress  to   create,  i. 

248-264. 
authority  of  congress  to  create,  tmder 

confederation,  i.  264,  note, 
of  U.8.,  right  of  to  sue  in  the  fed- 
eral courts,  i.  347,  862. 
not  taxable,  i.  426. 
Bank  Checks,  when  to  be  presented  for 
payment,  iii.  83,  n.  (a),  88,  102,  note, 

104,  111. 
distinpfuisliable  from  bills,  iii.  104  and 

note  (d). 
drawer's  want  of  funds  excuses  pre- 
sentment, iii.  111. 
Bankers,  lien  of,  ii.  024,  note. 
Imnkrnjitnj,   distinct  from   insolvency,  ii. 

right  of   states  relative   to,   ii.  390, 

8')  I. 
laws,  foreijm,  wlion  conflicting  with 

insolvent  laws,  ii.  404,  405. 
return  of  goods  after,  ii.  514,  note. 
Bnnkru/rt  laws,  i.  ',]H'2,  'Sbo,  ii.  y8'.^3\)2. 
Jianks  of  riri'r^,  (see  RiiHirian  Owners.) 
linrbiir'u  StaUs,  i.  1}:<8,  r.»0. 
Baryain  and  sale,  wlietlier  contingent  use 
can  be  raised  on,  iv.  *244,  n.  (a), 
consideratitm  necessary  to,  iv.  214,  n. 

Barmtrti  defined,  iii.  304,  305. 
Bastarda,  descent  of  property  to,  iv.  413- 
417. 

(See  /^'(jitirnnry  and  f'hildren.) 

putative  fatlier,  ii.  215,  216. 

rule  relaxed  in  many  states,  ii.  212- 
214,  iv.  41J^-117. 
Biitt'ire,  (see  Al/nvion,}  iii.  428,  n.  {h). 

doctrine  in  Louisiana,  iii.  425,  n.  (ft). 
Boys,  (see  xirms  of  the  iSca.) 


BeOigerenis,  nghU  of,  with  respect  to« 

other,  i.  89. 
Ben^ficeM,  oiiginala  of  feudal  teooli ) 
grant,  Iii.  494  and  n.  {d), 
when    thejr   became    heredHuy,  i 
496. 
BequeUs,    to     nninooiporated   eoopun 
when  good,  il.  288,  note,  2B8,  loi 
when  Toid,   for  uncertain^,  il  9 

ns.  (a)  and  (2). 
when  void,  as  against  public  poiie 
ii.  287,  288,  note. 
BdM,  not  ground  of  contract,  in.  278  a 
n.  (6). 
(^ee  Device.) 
Betterment   law,    ii.    886,   886  and  BOli 

J  [See  Improvemenis.) 
in^,  at  mortgage  sales,  when  opoe 

IT.  192,  n.  (c). 
(See  Aw:ium.) 
Bigamy,  n.  79SI, 

BOl  of  Lading,  what  is,  iii.  206,  m. 
by  whom  giren,  iii.  207. 
extent  of  engagement  o(  iiL  307  ■ 

note, 
different  sets  of;  iiL  207. 
indorsement  of,  iii.  207. 
rights  of  bond  fide  indome,  SL  Sf 

208. 
indorsee  of,  when  liable  for  flciffc 

iii.  221,  222. 
indorsee  of,  maj  bring  action  in  \ 

own  name,  ii.  649,  n.  (a), 
deposit  of,  creates  a  lien.  iL  5ft, 
(6).  ^ 

eftbct  of  indorpoment  of,  ii.  MS-'^Si 
when  ma«5tcr  signs  for  g«xKls  not  • 
board,  ii.  649,  note,  iii.  20"^.  n.  il 
when  iK)s.>ies.si()n   of,  gives  tide,  .;< 
Po&se»sion.) 
Bill  of  Sale,  eiTect   of,    ii.    4'J3-4i*?  ai 
notes, 
effect  of  one,  without  possession. 

615-531. 
grand,  of  ships,  (see  Ships,)  iii  13i 
recital  of  registry  in,  iii.  14:j. 
Bills  and  Notes,  treatises  and  writen  e 
iii.  124-128. 
given  by  partners,  iii.  41,  43. 
Bills  of  Cndit,  what,  i.   407,  408.    fS< 

Stntt.) 
Bills  of  Kxchanqe,  iii.  71—128. 
history  of,  iii.  71,  7:i. 
inland  and  foreign,  iii.  93,  94,  notes 
1.  Dtjinition     and    cssciUiiil    guaiititt  . 

6*11         •  •  •       ^  J  * 

»/«,  m.  <4. 

parties  to,  iii.  75. 

must  be  for  payment  of  monev.  i 

74,  75  and  notes, 
payment  mu.-.t  not  be  cf)ntingent.  i 

7t). 
negotiable,  when,  iii.  70,  77. 
eflect   of  words    "  value   n^rivtd"  i 

■  •  •  mm  fm 

111.    I  /. 

signiiture,  iii.  78. 
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Bilh  of  Exrhnnrfp^  flctitions  payee,  iii.  78. 
2.  Rights  of  holder,  iii.  78,  79. 

bond  jiJe  Jwlder,  when  his  title  is  pro- 
tected, iii.  79. 

when  bills  are  void  to  bona  fide  hold- 
er, iii.  79,  80  and  notes. 

consideration,  when  inquired  into,  iii. 
80. 

purchase  of  business  paper,  iii.  81, 
note. 

transfer  not  in  course  of  trade,  effect 
of,  iii.  81  and  notes. 

burden  of  proof,  when  imposed  on 
holder,  iii.  81,  note. 

lost  bill,  when  action  lies  on,  iii.  82 
and  note. 
8.  Acceptance^  iii.  82. 

how  made,  iii.  83,  84. 

when  written  acceptance  required,  iii. 
83,  note. 

promise  to  accept,  before  bill  drawn, 
when  valid,  iii.  84. 

sight  bills,  when  to  be  presented  for, 
iii.  82,  83. 

general  or  special,  iii.  88. 

implied,  iii.  84. 

legal  effect  of,  iii.  85-88,  114. 

acceptance,  supra  protest,  iii.  87,  88. 

bank  checks,  when  to  be  presented, 
iii.  88,  n.  (a),  88,  104,  111,  note. 

4.  Of  the  Indorsement,  iii.  88. 

feme  covert,  payee,  partners,  infant, 
iii.  88,  89. 

5.  Protest y  iii.  9B. 

of  foreign  bills,  iii.  98. 
of  inland  bills,  iii.  93,  94. 
negligence  in  protesting,  consequence 
of,  iii.  93,  n.  [d). 

6.  Detnand  of  Payment,  iii.  98,  95-104. 
what  is  sufficient,  iii.  95,  96. 
when  excused,  iii.  96,  97. 

when  to  be  made  at  particular  place, 

iii.  93,  95,  97  and  note, 
due  diligence  to  find  acceptor,  what, 

iii.  96,  97,  105  and  note, 
days  of  grace,  iii.  100-104. 
when  bill  falls  due  on  Sunday,  iii. 

102. 
when  to  be  made  on  time,  or  sight 

bilL<t,  iii.  103  and  note, 
at  what  time  of  day  to  be  made,  iii. 

102,  n.  (b),  106,  notes. 

7.  Steps  to  fix  Drawer  and  Indorser,  iii. 

104. 
reasonable  notice  of  demand  required, 

iii.  104,  105  and  notes, 
notice,  by  whom  to  bo  given,  iii.  106, 

107-109. 
notice,  witliin  what  time,  iii.  104-107. 
notice,  when  to  be  personal,  iii.  107, 

note, 
notice,  to  what  place  directed,  iii.  107 

and  note, 
notice,   want  of,  excused,  how  and 

when,  iii.  109. 


Bills  of  Exchange,  notice,  contents  of,  iii. 
108. 
notice,  waiver  of,  iii.  109,  note, 
notice,  no  effects  with  drawee,  excuses, 

iii.  110,  111. 
giving  time  to  accept,  effect  of,  iii. 

111-118. 
subsequent  promise,  effect  of,  iii.  113. 
8.  Damages,  measure  of,  iii.  115. 

general  law-merchant,  as  to,  iii.  116, 

116. 
rule  in  American  states,  iii.  116-120. 
(See  Guaranty.) 
Bills  of  Rights,  history  of,  ii.  1,  ^  seq. 
English  bill  of  rights,  ii.  8,  12. 
English  petition  of  rights,  ii.  7. 
English  Magna  Charta,  ii.  7. 
Connecticut   colony,    declaration    of 

1639,  u.  8. 
New  York  colony,  declaration  of  1691, 

1708,  ii.  8. 
various  American  declarations  of,  \L 
1-3. 
Blacks,  (see  Persons  of  Color.) 
BlaeJcstone,  i.  672. 
Blank  Indorsement,  iii.  89. 
Blockade,  law  of,  i.  98,  n.  (1),  148, 144. 
definition  of,  i.  144,  146,  note, 
suspension  of,  i.  146,  146. 
ending  of,  i.  146. 

presence  of  adequate  force,  i  144. 
when  binding,  i.  98,  note, 
precludes  egress  and  ingress,  i.  146. 
of  port  of  discliarge,  iii.  222. 
notice  of,  essential,  i.  147. 
notice  of,  constructive,  i.  147. 
intent  to  violate,  effect  of,  i.  148,  149. 
breach,  penalty  of,  i.  161. 
Bodand,  iv.  441,  442. 

Bond  fide  purduvier  of  land  protected,  iv. 
464. 
of  chattels,  when  protected,  ii,  498, 

614,  note. 
(See  Possession.) 
Book  of  Fiefs,  iii.  496. 
Bottomry,  by  master  of  vessel,  iii.  171,  172 
and  notes, 
bond,  iii.  354. 
Boundaries,  on  water,  iii.  427,  428. 
on  waters  above  tide,  iii.  427-432. 
stream  used  as  boundary,  iii.  428. 
ditch  or  wall,  ownership  of,  iii.  429, 

n.  (a). 
construction  of  boundaries,  iii.  429, 

430  and  notes, 
on  highways,  effect  of,  iii.  432,  438. 
on  street,  iii.  433,  434. 
may  be  restricted  by  express  words, 

iii.  434  and  note, 
when  fixed  by  time,  iii.  442,  443. 
Bounds  and  Landmarks,  iv.  466  and  notes. 
Bracton,  i.  497. 
Bridges,  over  navigable  waters,  right  of 

state  to  erect,  iii.  480,  note. 
Britton's  Treatise,  i.  497, 600. 
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Brvhr,  Hi.  2^. 

HurOmiiaui.  i.  IT. 

Hj/nignlioiti;  ua  ]uiirini>  juriwJUction,  i, 


Calmd-iT  if oaH,  i 


Cancdlii^  *  ileed,  i«.  462. 
Oapturt,  nurilimc  law  of. 

Enslinh  deciijoiu,  i. 


112. 


1.  100. 
lot.  102. 


Oarye,  ilBliver;  of,  iii.  %H. 

wlien  respomibililT  of  ownar  a 

on,  ili.  2X6. 
•UlMtituw.  corered  bj  policy,  UL 

n.  M. 
on  deck,  Ui.  200.  a.  (b),  240,  n.  (i 
Cameri,  (nee  Cmsinon  Carriert,) 
Carul  Stip.  L  68,  09. 
Cate,  within  the  conititution,  i.  320. 
CoBitJiaiaa.  i.  *». 
VottU,  trvt{w  by.  iii.  438,  43!*,  oolef 
Carnn  urraiua  qwcla/iir,  i 
in,  mi  U)d  n-  (ft). 
CoBtal  rvfUar,  H.  478-481. 

due*  not  ap|jlr  to  contract  of  iniur- 
auoe,  il.  m.  n.  (<f ). 
Cedtd  lerriluria.  jaee  Congrai  ajid  terrilo- 
rira  ceded,  i^.,  and  canoa  of  ttrri- 
l«y.) 
juriwliction  orer,  (see  Sralt  and  Con- 
gna.) 
Ctarr,  \i.  iW.  105. 
Caao  Inmrvm.  what,  I.  422. 
Cation  of  ternloqi.i.  ITT. 

poaMMiao  aeceisaiy  to  complete,  i. 

UwB,  municipal,  bow  aSecied  by,  i, 

178,  n.  (a).  474. 
ttalc  not  bound  to  iadcmmfy  fbr  loi* 

by.  i.  178. 
Inplactis  ceded  to  D.  S.,  L  884,  d. 

Caitui  qat  trutl,  an  alien,  ii.  62. 
Certui^ueuM,  it.  301,306. 
Ckanixrl),  what,  it.  44S-450. 
CiuiHxij  powon.  hn«  exercised  in  differ' 

prcHXM  on  executiim,  iv.  U 
lemedial  asBiitance 


>.n.  ('.). 


and  n.  (>/),  i 


r  forei^  lulta,  i.  413 

—    1.(6). 


CAanecrr.  jorisdicttoa  io  decnt  ■ 
&«,  32T,  in  iiuW.  1 

reporto  in,  i.  ina. 
Cinw^  of  a  irgacp  tm  l-,d.  it.  U$^ 


,  ritdit  o(  < 


Charua6le  a 

iiL  1 

CharilaLit) 


Aeteoive,  vbra  aitkd,  tL  S(l 

4tanite  of,  {nee  Slatmu  ] 

dcviH-s   to,   wbea  taiiil  i.  flj 

iv.  60?.  , 

(See  t-«0 

CAnnly.  when  poWiC.  ii.  271  I 

VManinr,  hia  duties,  iii.  aos.  I 

(See  rAana'-/\A^.}  | 


duly  of  owner 

aw. 


bcby  auwtff.U 

.  ati.  aji 

•hlp^ig 


UaUUty   of  owner  m  to  diM 

CAoHfl/f.  defined,  ii.  342. 

reiDaioder,  limired  apaa.  ii.  tO 
'  ./tifc  puiicltaa«  proU<*ed,  i. 


41*8. 
right   o 


e  piji  1 1  iS 


iDleresI  in  the  herlMigv  and  friu 
laod,  iv.  4ul,  n.  (i/|. 
Cieott.  for  bggjfage.  ii.  tiul,  not*. 
bonk,  iu.  as.  n.  (a).  iSS.l03,am, 

(See  DlIU  of  ErtAangt.) 
CluTolcft  Indiaiu'  right,  iii.  878.  n.  (») 
t'ltiUrea,  when  iliey  maj^  be  boiuida 
prentitta  by  parenia,  ii.  3St.  3 

~       be  diainheri      '   "    '   '    — 


!.  621. 


I,  iLajias, 


when  nitturalized,  (see  AUat.) 
may  not  alien  annuity,  in  Sem  T 

iv.  311,n.  (6). 
appointment  lo,  i*.  845. 
when  inclusive  of  giwidchiUifa. 

345,  n.  {/I. 
when  interest  of  poathDmoitfi  ** 

iT.iViani  n.  (d). 
poilhiiDioua  taw  of  ileMKDt.  u  kl 

illegitimate,  law  of  detacent.  at  M 


adi 


418. 


,  -V.  41S,  4ia, 
of  iniolvcnt  dcucdent.  how  saaca 

ii.  414,  n.  {/).  "^ 

recent  legislaUon  as  to  hoon  of  li 

by,ii.  ail,  n,  (I). 
iilegitiiiuile,  iL  20d-21T. 
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Children,  what  are  le^timate,  ii.  20^214. 
bastard,    not    inheritable    biood,   ii. 

212. 
when  held  to  be  legatees  or  devlBees, 

iv.  414,  n.  (6). 
bastards,   severitj   of  common   law 

relative  to,  relaxed,  ii.  212,  218. 
bastards,  support  and  adoption  of  bj 

parents,  ii.  215-217. 
when  custody  of,  taken  from  parents, 

ii.  221,  n.  (a). 

(See  Infants  and  Neceasariea,) 
See  Parent.) 

separate  estate  of,  not  taken  to  main- 
tain, ii.  191  and  notes  (J)  and  (8). 
when  bound  to  maintain  parents,  ii. 

208. 
maj  contract  for  themselves,  when 

left  with  mother,  ii.  194,  n.  (a), 
whether  £i&ther  or  mother  entitled  to 

custody  of,  ii.  194,  195  and  notes, 

205.  215,  216. 
remarks  on  education  of,  ii.  195-208. 
clergymen  not  to  interfere  with  pa^ 

rents'  education  of,  ii.  208,  n.  (c). 
autiiority  of  schoolmaster   over,  ii. 

205  and  n.  (e). 
when  mother  becomes  guardian  for, 

U.  205. 
duties  of,  ii.  207,  208. 
Chivalry f  its  influence,  i.  11. 
Chose  in  action^  what  and  when  assignable, 

ii.  851  and  n.  (2). 
dower  is,  before  assignment,  iv.  61, 

n.  (1). 
husband   acquires   by  maniage,   ii. 

135-148. 
reached  by  Ji.  /cl,  ii.  448,  n.  («),  iv. 

430,  n.  (6). 
must  reduce  to  possession,  ii.  185- 

137. 
may   acquire    by  administration,  ii. 

135,  136. 
by  what  title  husband  takes,  ii.  186. 
husband's  right    to,  as  afl^ected    by 

bankruptcy  and  insolvency,  ii.  188. 
assignment  of,  by  husband,  ii.  138. 
when  husband  and  wife  sue  jointly 

for,  ii.  142. 
(See  Gijt.) 
Churchyard  ana  grave,  iii.  402,  n.  (c). 
Circuit  Canrts,  organization  and  power  of, 

i.  301,  302. 
jurisdiction  of,  i.  302,  308. 
jurisdiction  of,  not  lost  by  change  of 

domicil,  i.  850. 
Citizens,  who  are,  ii.  71,  72,  258,  n.  (a), 
domiciled  abroad,  i.  74,  75. 
may  not  engage  in  foreign  war,  i. 

100. 
effect  of  war  upon,  i.  94. 
their  rights  in  the  several  states,  ii. 

71. 
(See  Persons  of  Color  and  Domicil,) 
rights  of  defence,  i.  94,  95. 


Citizens,  not  to  cruise   against   friendly 
powers,  i.  100. 
may  not  sue  a  state  in  courts  of  U.  S., 

i.  297. 
not  to  cruise  without  commission,  1. 

95,%. 
not  to  cruise  against  their  own  oomii- 
try,  i.  191. 
Citizenship,  what,  ii.  1,  note. 
CivU  law,  the,  i.  515,  516. 
early  Roman  law,  i.  516. 
twelve  tables,  i.  520. 
praetorian  law,  i.  528. 
responsa  prudentum,  i.  580. 
Cicero,  i.  580-582. 
age  of  Augustus,  i.  582,  588. 
Papinian,  tJlpian,  Paulus,  &c.,  i.  586. 
Theodosian  code,  i.  587. 
Tribonian,  i.  537. 

corpus  juris  dvilis  of  Justinian,  i.  588. 
the  Code,  i.  588. 
the  Institutes,  i.  588. 
the  Digests,  i.  589. 
the  Novels,  i.  542. 
disturbed  by  barbarian  invasions,  i. 

542,548. 
study  of,  revived  in  the  12th  century, 

i.  544. 
reception  of,  in  England,  i.  545. 
Ubert^,  ii.  1. 

war  m  other  states,  i.  28. 
suit,  in  what  district  to  be  brought,  i. 
302,  n.  (2). 
Clandestine  marriages,   (see  Marriage,)  IL 

62. 
Clerks  of  U.  S.  Courts,  i.  808. 

how  appointed,  L  808. 
CUtbs,  responsibilities  of,  ii.  858. 
Coasting  license,  effect  of,  i.  435,  489,  rules, 

iii.  148,  note. 
Coasting  Trade,  vessels  in,  to  be  enrolled, 

iii.  143,  144. 
Codification,  i.  468. 
Codicil,  what,  iv.  650. 
Coke,  i.  482,  606. 

Collateral  satisfaction  in  dower,  iv.  67. 
warranty,  iv.  469. 
limitations,  iv.  129. 
inheritance  by  collaterals,  ii.  424,  425. 
iv.  402. 
Collations,  iv.  419  and  note. 
Collisions,   liability   in  case  of,    ii.   602, 
note, 
of  vessels  when  covered  by  policy, 

iii.  802,  n.  (a), 
nautical   rules   for  sailing,  iii.  280- 

232. 
when  District  Court  has  jurisdiction 

of,  i.  867. 
party,  whose  fault  causes,  liable,  iii. 

230. 
where  neither  vessel  is  in  fiiult,  iii. 

281. 
where  both  are  in  fault,  Iii.  281  and 
note. 


CeUiiioni,  wlitfllier  cargo  contribute*,  iii 

231.  a32. 
CVoDHiJ.  tnilo  ur  the  enemy,  i.  81. 
Colauim,  our;  laws  villi  thfm.  i.  473. 
Aravrican,  tlieir  rigbu  anerled,  il 

Colarid  Pmplr,  («eo  Penoot  »f  Celor.} 
Caluubia.  Uinna  of.  I  2U,  1^8,  3S1. 
Comnurria  Mi,  1. 106,  169. 
Commero!.  general  rit-ht  of,  i.  SI. 

diiins  uf  t\>rfugal  unl  Bouia,  L  83. 

IrvatiM  ut.  i.  33,  M. 

witli  tlJe  enumy.  1.  M. 

tu  lie  rennilAleil  by  c(iugt««i,  (.  481. 

bcCfreen  setenil  etaies,  what,  i.  438 


48y,  I 

UWK, 

tDtemal,  i 


olade*   licenie 


0  b«  controlled  by  cod- 
graiM,  i.  43(i,  iSa. 
power  of  congreis  lo  regulate,  catrtes 
no  erant  of  property, :.  48B. 
Cammtrriai  pnprr,  in  cue  of  pledge,  ii. 

677.  6Jtfaudn.  (1). 
Cemmiuion,  to  cruioe.  reqaisile,  i.  06. 
unlawful  against  a  IrieDdly  power,  i. 


MO. 


ifia,  inaorable.  Hi.  262. 


how  flw  adopted  in  the  federal  courts, 

grovrlh  of,  i.  469.  . 

adoplL'd  in  tlie  rtaU^.  i.  412,  473. 
fblluws  oulonieB.  i.  472,  US. 
applies  to  iniixi'iichnient^,  i.  341,  n. 

(4). 
applies  to  federal  courte,  i.  841,  342, 

applies  to  federal  courts,  except  in 
criminal  cases,  i.  331. 
CWmofls,  Hutat  of,  i.  233. 
CiMimon  ff,i»<tna.  ir.  497. 

liistory  of,  ir,  4«7,  498. 


Commc 


ti.] 


Common  Carrim,  ii.  69T-611, 

their  Uability,  ii.  6»T.  003.  608. 
diflercnt  kinds,  ii.  698,  61t9. 
who  are,  ii.  698,  &Vi. 
action  aKtunst,  when  or  ddirta,  iL 

"■  i-i- 

liabiliiy  of  stage  owners  tn  pa 

Rurs,  ii,  G0O-6<)2. 
liabilily  when  owner  guilty  of  fraud, 

ii.  603. 
where  daliYeij  to  be  made,  ii.  G04, 

606,  note, 
when  goods  are  thrown  OTerboard.  ii, 

604, 
Ualntiv  ot,  by  water,  iL  698,  eW,  606. 


muHB  Carrion,  liabaEly  (C  fa  k 

are,  (M-e  fin.) 
ID  >   parttcutar  caw,  lu&iliV  I 

697,  5U6  and  Dotea. 
may  inaure  cbivo,  iii-  27*.         I 
(See  Bili  of /jtdinff,)  ui 


CompenMiioa,   fyr  prcqirrly  laktali 

public,  ii.  838-340  ami  mw.  . 

to  cxccDtora,  &c.  iL  43D,  a.  (4>*< 

Cemperaalio  criminal,  ii.  IOOl  ' 

C'aiiifwuiiiJifl^  with  creililon,  iL  MtB 

by  sorely,  it.  488,  n.  {r). 
Cempnmitt,   witti    oo«    psraier.  h  I 

York,  lit,  63,  a.  (t). 
CompiMtaim  of  line,  i.  161,  iu.  10*  M 

95,  n,  (6). 
Conon/iwnr,  in  contTBCtB,  ii.  4S3-tlL  I 

of  papers  by  a  neutral,  t.  157. 
of  weapoDH.  ii,  340,  n,  (bj. 
Cim«nT>n(  power  of  the  Stataa,  I  W 
[.See  SlaleM  and  Slate  C«rft.) 
jufisdietlon.   i.    89a,   (see  ^Mb  < 


r«  fom 


Conditiimal  UmilalioH,  Iv.  128,  349-lti 
foe.  if.  11,  16.444. 
distingnisbc^l  from  conlingeolnai 

der,  i.,  217,  n.  (t). 
diatingoished  from  vouditian.  ir,  ^ 
250. 
ConditiomI  ailn  (see  Mortgagt  ami  St 

distingni«bed  from  morlsaee.  it.  1 

CoadtUam,  eslntca  upon,  iv.  121-132. 


remodies  for  breach,  i 

in  deed,  it,  123. 

in  deed,  general  or  Bp 


n.(l|. 
precedent  nr  sahsoqaeDt,  W,  I 
\  distinguished  from  limital 


126, 
in  restraint  nf  tnde, 

131.  n.  (2). 
require  entry   upon  breach, 

subsequent,  not  &r(n«d,  ir. 


127,  I 
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Vonditions,  repugnant  to  grant,  iv.  181. 
in  doubtful  cases  construed  as  cove- 
nant, iv.  13*2. 
what  words  create,  iv.  188,  n.  (6). 
in  restraint  of  marriage,  ii..  406,  n. 

(2),  iv.  131,  n.  (2),  635,  n.  (6). 
as  distinguished  from  limitation,  iv. 

24y,  250. 
precedent,  when  payment  is,  ii.  492. 

(See  Payment.) 
precedent,  in  case  of  entire  contracts, 

ii.  609  and  notes. 
Condonation,  ii.  101  and  n.  (a),  126,  notes, 

128,  n.  (1). 
Confederation,  early  steps  towards,  1.  202. 
articles  of,  i.  210. 
imbeciUty  of,  i.  212-218. 
Conjiscation,  of  enemy's  property,  conse- 
quent on  war,  i.  69. 
■  debts,  doctrine  in  England  and  the 

United  States,  i.  62,  64. 
not  allowed,  of  property  wrongfully 

taken  before  war,  i.  66. 
of  enemy's  property  on  commence- 
ment of  war,  i.  63,  64. 
contraband  articles,  i.  141,  142. 
for  breach  of  blockade,  i.  161. 
carrying  despatches,  i.  162. 
as  foundation  of  title,  (see  Tide.) 
Conjf ictus  leguni,  ii.  110-125. 

divorce,  marriage,  &c.,  ii.  90, 107, 126. 
pending  suits  and  judgments,  ii.  121- 

123. 
intestates'  estates,  ii.  428-484. 
assignments  in  bankruptcy,  ii.  404- 

408. 
insolvents'  discharge,  ii.  898,  469. 
construction  of  contracts,  as  affected 

by,  ii.  453-463. 
as  to  remedies,  ii.  468,  462,  468. 
as  to  divorce  and  legitimacy,  ii.  106- 

118. 
Confusion  of  poods,  ii.  864,  865,  689. 
Congress,  legislation  of,   supersedes  state 

legislation,  i.  388,  404,  407. 
may  punish  the  bringing  of  counter- 
feit coin  in  U.  S.,  i.  432,  note, 
power  of,  to  regulate  conmierce,  i. 

431. 
of  1754,  i.  203. 
of  1765,  i.  206. 
of  1774,  i.  206. 

its  constituent  parts,  i.  221-224. 
privilege  of  the  two    houses  of,  i. 

285. 
power  to  punish  for  contempts,  i.  286, 

286. 
general  powcre  of,  i.  286. 
rules  of  proceeding  of,  i.  287,  288. 
mode  of  passing  laws  by,  i.  238. 
authority  to  create  a  bank,  i.  248-254. 
authority  of,  relative  to  taxation,  i. 

254,  255,  256.    (See  Taxation.) 
preemption,  right  of,  i.  257,  259.  (See 

Pre€m})tion.) 


Congress,  annexation  of  territory  by,  i.  268, 

259.     ( See  A nnexation . ) 
to  provide  for  proof  of  public  records, 

i.  260,  261.    (^ee  Records.) 
power   over   militia,    i.    262.      (See 

Militia.) 
power   of,   as   to    internal   improve- 
ments, i.  267  and  notes, 
power  over    domestic   territories,  i. 

888,384. 
power  of,  over  conquered  and  ceded 

territories,  i.  384  and  note,  430. 
right  of,  to  impose  laws,  i.  448,  449. 
Consanguinity,  degrees  of,  how  computed, 

iv.  412. 
Consideration  of  Contracts,  ii.  468-468. 
what  is  sufficient,  ii.  463-466. 
doctrine  of  nudum  pactum^  ii.  464. 
where  required,  ii.  464. 
when  want  of,  may  not  be  alleged, 

ii.  464. 
implied  in  sealed  instruments,  ii.  464. 
valuable,  what,  ii.  466. 
mutual  promises  sufficient,  ii.  465. 
executed,  ii.  466,  466,  note, 
past  illicit  intercourse,  466,  n.  (6). 
moral  obligation,  whether  sufficient, 

ii.  465,  n.  (/). 
when  in  writing,  ii.  465,  n.  (8)  and 

(6).     (See  Fraud.) 
may  be  proved  by  parol,  466,  n.  (8). 
must  be  lawful,  and  not  against  public 

policy,  ii.  466-468. 
forbearance  to  prosecute,  466,  n.  (1). 
promise  to  stop  prosecution,  466,  n. 

(1). 
other  considerations  and  agreements 

void  as  against  law  or  public  policy, 

466,  ns.  (1),  (e),  (8),  [4),  (6),  467, 

468  and  notes, 
incurring  a  penalty  makes  contract 

void,  ii.  468,  n.  (8). 
total  failure  of,  ii.  468,  469,  470,  478, 

474. 
partial  &ilure  of,  ii.  469, 470, 471, 478, 

474. 
inadequacy  in  general,  no  defence  on 

contract,  ii.  471,  475,  n.  ((/),  477,  n. 

(a). 
may  be  impeached  for  firaud,  ii.  475, 

n.  (</). 
whether  an  antecedent  debt  is  a  valu- 
able consideration,  iii.  81,  ns.  (6) 

and  (2). 
in  deed,  (see  Deed,)  iv.  462. 
good  or  valuable,  what,  iv.  464,  465. 
Consignee,  right  of,  when  bill  of  lading  is 

indorsed,  ii.  548-552. 
receiving  goods,  liable  for  freight,  iii. 

221. 
has  insurable  interest,  iii.  271. 
lien  by,  for  advances,  ii.  626,  627. 

(See  Lien,  Factors.) 
Consignment  of  goods,  effect  of,  ii.  549^  n 

(8),  550. 
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next  of 


CMMtpor,  rigiit  to  ttop  m  liUBWhi,  ( 

:iu>fpagt  im  TVismfa.) 
CcmmJnto  ad  aone,  uL  10. 
ComspiradeB,  in  mtnint  of  tiade,  wluU 

are,  iL  447,  n.  (6). 
Cciutitvtiom,  electire  and  jodicul  powcn 
ID  the  slates.  L  2Sf6.  n.  (a). 
of  the  United  Stauea,  (see  AppemLx, 

ToL  L  ^1-670.) 
bow  and  when  formed,  L  217-219. 
Comatilutumal  mmvr,  iu  test,  i.  313. 
ComgtiMUmaliif  *fkue9, 1  448-464. 
ComtJntdiom  ofwUU. 

general  mles  for,  it.  534. 
what  words  pass  a  fise,  iv.  636. 
force  of  certain  words,  as 
kin,"4c.,  iT.  537,  n.(a). 
foe  bj  implicatioo,  it.  537,  641. 
lapsed  derise  or  legacj,  it.  541. 
of  description  in  dwd,  it.  466-468. 
of  policies,  how  affected  by  oaage,  iiL 

267  and  n.  (c),  260  and  n.  {c). 
of  statntea,  i  460,  465^  468. 
(See  ComiractM.) 
Cotutnctiix  fraud,  n.  616.    (See  Frmtd.) 
ComtuU,  defined,  L  41. 
daty  of,  L  42,  43. 
hare  no  jodidal  powers,  L  42. 
not  protected  as  ministers,  L  44, 46. 
nations  not  boond  to  receire,  i.  43. 
to  assist  in  arresting  deserters,  i.  42. 
enlarged  powers  in  foreign  ports,  i. 

42,  notes,  iii.  178,  n.  (a), 
marriages  solemniied,  under  sanction 

of,  i.  45,  n.  (1). 
cannot  waive  exemption  from  suit  in 

stale  court,  i.  44,  n.  ( 1 ). 
juriMliction  of  U.  S.  ajurts  exclusive, 
thoniih    o)n>ul    gue<i    jnintiy    v*ith 
otinr  iM.'rv)ns,  i.  4-j,  n.  ('■)). 
consular  sy«ilern  of  U.  S.,  act  to  regu- 
late, i').  note. 
Contempts,  when  punishable  by  congress, 
i.  'S.'>').  'S'\*K  note. 
may  \ni  punished  bj  U.  S.  courts,  i. 
xJ<yj,  :i«»l,  note. 
Contiwfmrif,  to  <li'feat  an  estate,  ir.  2»3. 
C'jfUinuons  rotjfnjf ,  \.  b'),  note. 
Contnif-ind  of  u'lr,  i.  1:^:}.  142.  143. 

wliat  articles  constitute,  i.   133,  105, 

140.  141. 
provi>ioii.s  when,  i.  137, 13^.  130,  141. 
provisions,  how  atTecteJ  by  destina- 
tion, i.  140. 
articie-i  of  native  ^owth,  i.  130. 
niw  materials,  i.  130. 
implements  of  war,  i.  141. 
not  to  affect  vessel,  i.  113,  n.  (b). 
I)enalty  for  c^irrying,  i.  141,  14'J. 
Contrnrfs,  ii.  44'.»— '>o7. 

pnjtected  a-zainst  state  laws,  i.  413. 
detincd.  ii.  440.  A^jt). 
commercial,  with  an  enemy,  i.  »V). 
public   contracUi  with   an   enemy,   i. 
175,  170. 


isi 
.J,,  iT.  244,  n.  ,a». 

T-  to  make,  it  4di>-4d2 


oC  ii- 

dillerent  kinda  oC  ii-  4o3-4<)0l 

wrf^cet-maffgr  oC  mmst  eiiit,i 

469,  470. 
when  v^oid  Ibr  iDefalitT  and  im 

itj,  iL  46i5,  467  aad  ooih,  46 
(3). 
of  sale,  u.  46d--652.     (See  Sde.) 
to  ooiiTe>'  land,  it.  4SO. 
in  restraint  o€  marriage.  iL  4^  i 
maj  be  waired  hj  parol,  iL  4!ft, 

n.  {c)  and  (2). 
right  to    rescind,    IL  470,  47S, 

479,  480  and  notea.     (S:»«<^£«c 
must  be  matnalitj  in,  ii.  4«  *. 
made  bj  lettera,  iL  477  and  oaia 
duty  of  mataal  diackwnie,  iL  4ii- 
{See  ItepreanUaUom.) 
specific  peribnnanoe  oi,  (see  S^ 

Pajhrmamce.) 
reiatioD  to  specific  articles,  iL  ¥&- 

(See  Specific  Artida^) 
part  performanoe  of,  iL  259,  n.  (a; 

(4),  509  and  notes. 
performance   oC   entire,  u.  509 

notes, 
of  sale  at  auction,  (see  Amctiem.) 
Fraod  in,  (see  Framd.) 
warranty  in,  (see   Warranty  A 
delivery  acx*t>niinij  tr>.  ,  fee  /^    "•" 
of  a*^*ijjnnient,  (^tx-  ^4.vv  ;■.  .-.  ■ 
con.-iidenition  of.  » ^«.-f  Cr-.y-t- 
SiS  atfecte«i   by  >tatuif  of  lraa^« 

FniHiis,  S/iitfff  ,,r\f 
intcq)rcLation  of.  ii.  'j-'y2-'>'~ . 
rule>  of  coii-itruction  «>t'.  li.  .V4.  *►• 
not  to  l)e  varie<J  by  jiart.«l  t-Mivir 

o-V). 
amhijriiity  in,  ii.  .>->">.  n.  ('/•. 
lan^'ua^e    of,    to     K*    takt-n    >tr"" 

apiinst  jKirty  u.-inij  it.  ii.  ,'».> 
when  faUity  of  tuinies  il«x>  not  v.l 

ii.  .>j7. 
when  departure  frt->rn  «letVat^  ri^i : 

recovery,  ii.  -V.^o  and  uoit>. 
by  an  a^ent.  ii.  r>17. 
interest  in.    not   to  bo   sold  oc  oit 

tion,  iv.  437,  note, 
to  convev,  when  rvVix-ation  of  » 

iv.  .j->. 
as  affected   by  ripht    of  stoptoj- 

ti-'tnsitu,  (see  St>,j>f^i.j,  iu  T  i*- 
for   interests    in   laud   in  N%rii;r.j 

45<>. 
what  interest  in  lands  are  witl.in  .• 

ute  of  frauds,  iv.  4-3' ».  4'il. 
laws  imiMiiring   tlie   oblic.iti«^ii5  . 

413. 
(See  Obii'jations  of  Cofdracts.) 
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Cbntmots,  personal,  have  no  locality,  ii. 
•  286,  n.  (a). 

J'  on  subject  contrary  to  foreign  laws, 

'  iii.  2t)8-266. 

''  how  affected  by  usage,  iii.  260  and 

note. 
'  when  amounts  to  a  lease,  ir.  106. 

(See   Infants f    Married    Women,    Ial- 
natics^  Insanity,  Intoxication,  idiocy, 
Duress,  Lex  Loci,  Lkmicil,  Damages, 
^  .    Interest,  Remedies,  Consitkration,) 

Continaent  remainders,  iv.  206. 

(see  Remainders.) 
Contributions,  levied  by  an  enemy,  i.  92. 
to  general  average,  iii.  281,  282,  288. 
in  cases  of  collision,  iii.  281,  282  and 

notes, 
by  sureties,   iii.  86,   note,  ir.  870, 

871. 
among  insurers,  iii.  280,  281. 
to  party-walls,  iii.  487,  488. 
to  division  fences,  iii.  688,  689. 
between  owners  of  encumbered  es- 
tate, 179,  note, 
by  joint  owners,  iv.  870. 
Convention  of  states  in  1786,  i.  218. 

of  states  in  1787,  i.  218. 
Conversion,  equitable,  ii.  280,  n.  (c),  476, 
n.  {e). 
by  one  tenant  in  common,  ii.  860,  ns. 

ig),  (1)  and  (2). 
of,  from  one  form  to  another,  ii.  864, 
866. 
Conveyance,  voluntary,  when  rmd,  iv.  468. 

{See  Deed.) 
Coparceners,  defined,  iv.  866.     (See   Ten- 
ants.) 
Copyright,  requisites  to  the  vesting  of,  ii. 
373,  880. 
French  law,  relative  to,  ii.  876,  n.  {d). 
what  is  a  publication  of,  ii.  878. 
right  of  foreigners  to,  ii.  879,  ns.  (e) 

and  (3). 
when  publication  enjoined,  ii.  880- 

3W2. 
in  translations  and  abridgments,  ii. 

381,  382. 
as  affected  by  quotations,  ii.  882,  888. 
right  of  assignee  of,  ii.  388,  n.  (c). 
Copyrights,  ii.  873-384. 

statutes  of  United  States  relative  to, 
ii.  373-376,  376,  n.  (d),  888,  ns.  (6) 
and  (c),  384. 
Corporations,  ii.  268.  (See  Stockholders.) 
where  deemed  to  exist,  i.  846,  847,  ii. 

285,  ns.  (a)  and  (1). 
members  of,  considered  as  one  person, 

ii.  268. 
history  of,  ii.  268-272. 
foreign,  may  sue,  &c.,  284  and  ns.  (h) 

and  (d),  840,  n.  (18). 
statute  of  N.  Y.  relative  to,  ii.  272, 

278  and  notes, 
restrictions  upon  the  formation  o(  ii. 
272. 


Corporations,  joint-stock  banking  compa- 
nies, ii.  272,  n.  (6). 
limitations  in  the  period  of  charters 

of,  272,  ns.  (c)  and  (7). 
personal  responsibility  of  members, 

ii.  272,  ns.  (</),  (8)  and  (9),  811. 
various  kinds  of,  ii.  273-277. 
sole,  what,  ii.  273. 
aggregate,  what,  ii.  274. 
ecclesiastical,  what,  ii.  274. 
rights  and  authorities  of,  ii.  288,  n.  (4). 
lay,  what,  ii.  274. 
francliise  of,  not  to  be  sold,  ii.  284,  n. 

(6). 
civU,  what,  ii.  276,  804. 
eleemosynary,  what,  ii.  274,  276,  804. 
public,  what,  ii.  276,  277,  804. 
private,  what,  ii.  274,  276,  804. 
municipal,  liability  of,  ii.  296,  n.  (6), 

274,  276,  278  and  n.  (g). 
cannot  delegate  its  powers  to  another 

corporation,  ii.  292,  n.  (4). 
what  act  creates,  ii.  276,  276,  277. 
may  exist  by  prescription,  ii.  276, 277. 
acts  creating,  must  be  accepted,  ii. 

277. 
ordinaiy  powers  of,  ii.  277,  278. 
municipal  powers,  ii.  276,  278,  279. 
quasi,  u.  278,  279. 
profits  of,  may  be  divided  or  accuma- 

lated,  ii.  278  n.  [c), 
personal  responsibihty  of  members  of^ 

ii.  278,  n.  (g),  272,  ns.  (d),  (8),  (9), 

(10). 
powers  and  duties  of,  acting  as  tms* 

tees,  ii.  279-281. 
power  of,  to  hold  lands,  ii.  281-288. 
capacity  of,  to  sue  and  be  sued,  ii. 

288-286  and  notes, 
liability  of,  for  acts  of  agents,  ii.  290, 

291,  ns.  (</),  (8). 
liability,  on  implied  promises;  ii.  289, 

290,291. 
liability  of,  for   ii\jurieB  and   negli 

gences,  u.  284,  ns.  (a),  (1),  (2),  29(\ 

ns.  (a),  (2). 
railroad,  (see  Railroads.) 
right  of,  to  hold'to  charitable  use,  if. 

286-288  and  notes, 
power  of,  to  make  contracts,  ii.  288* 

291  and  notes, 
contracts  of  ultra  vires,  ii.  291,  n.  (8). 
when  required  to  use  seal,  ii.  288-291. 
may  be  indicted  for  misfeasance,  ii. 

290,  n.  (a), 
liable  for  trespass,  iL  284,  290,  ns.  (a) 

and  (2). 
liable  for  taxes,  ii.  290,  n.  (a), 
name  of,  ii.  291,  298. 
no  power  to  change  name,  iL  291,  n. 

(4). 
power  of,  to  elect  members  and  make 
by-laws,  ii.  298-297. 
.    (^cers  of,  when  and  how  elected,  iL 
293,  294. 
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CorporaiioiUf  what   number  of  directors  ' 

must  act,  ii.  2U3. 
power  of^  to  remove  meu^bers,  iL  297, 

298. 
light  of  members  tu  inspect  corporate 

book,  ii.  296,  n.  (d). 
powers  of,  strictly  construed,  ii.  297- 

300. 
liable  to  visitation,  ii.  800-305. 
right  of,  to  forfeit  stock,  ii.  312  and  n. 

charter  of,  when  subject  to  legislative 

control,  ii.  306. 
dissolution  of,  ii.  305-315. 
legislative  repeal,  checked,  ii.  807. 
l^slative  repeal,  consequences  of^  at 

common  law,  ii.  307. 
legislative   repeal,  how    affected,  ii 

306-308. 
legisUtive    repeal,   how   a£kcted   in 

New  York,  ii.  313,  n.  (c). 
legislative  repeal  does  not  exist  until 

judiciallj  ascertained,  ii.  312-315. 
fiimchise  o^  forfeited  by  misuser,  ii. 

312-314. 
effect  of  insolvency  of,  ii.  314,  815. 
right  of,  to  make  assignments,  ii.  315 

and  ns.  (a)  and  (3). 
excepted  nt>m  statute  of  wills,  iv. 

607. 
devises  to,  for  charitable  uses,  when 

valid,  iv.  607. 
Corruption  of  blood,  ii.  886. 
Counsel  in  Courts  of  U.  S.,  i.  306,  807. 
Counter/lit  coin,  bringing  it  into  tlie  U.  S., 

punisliable    by    congress,    i.    432, 

note. 
CmtrtfSff,  wJiat,  ii.  130,  (see  IJus} finds.) 
e^tatc'  bv,  iv.  27-.'>o,  (see  Ttnaiit  and 

\Va.<ff'.) 
estate  by,  defined,  iv.  27.  iN. 
estate  by,  in  a  use,  iv.  :iO.  31. 
esUile  by,  wbeii  it  vests,  iv.  JjO. 
estate  by,  in  wife's  ^eI>a^ate  property 

and  equitiible  estates,  iv.  ?A).  31. 
esUite  by,  not  lost  by  busband's  adul- 
tery, iv.  34. 
Courts,  mav  declare  laws  unconstitutional, 

i.  44S,  A'A. 
Courts,  />  (If  raJ,  bow  far  common-law  juris- 
diction in  criminal  cases,  i.  331-^40, 


3.V2. 


princii)lcs  of  common  law  applied  in, 

;     •>.»i»     .1.1  — 

juri.Miiction  of  criminal  cases  in  admi- 
ralty, i.  340,  341. 

jurisdiction  of  military  and  naval 
crimes  and  ofteuces.  i.  341,  n.  (n). 

how  far  common  law  and  state  laws 
are  rules  of  deci.sion  in,  i.  341,  342, 
note. 

jurisdiction  when  an  alien  is  a  party, 
i.  313,  314. 

jurisdiction  of,  apainst  person  not  in 
tlie  district,  i.  314. 


state  a  ptrn 


Courts,  fiderai,  jorudlictiaQ,  betvca  e 
zens  of  di^rent  states,  L  %^ 
when  JL  partj  is  a  oorponxiao,  l  % 

347. 
right  of  U.  S.  to  sue  in,  L  317. 
right  of   trustee   to  sue  is,  L  & 

349. 
right  of  assignee  to  sue  in,  L  3t9. 
foreign    corporations  mav  tw  is, 

347. 
inhabitanto   f]^  I>istrict  of  Cohml 

may  not  sne  in,  i.  S49. 
inhabitans  of  territoriei  msy  not  i 

in,  i.  ;«9. 
jurisidiction,    when 

interest,  i.  3oO-*3a2. 
state  not  to  be  sued  bj  iDdividnali 

i.  360. 
agents  of   states  maj  be  sued  m, 

360,351. 
jurisdiction  of^  in  admiralty,  (see  J 

miralhf    Cowrts,    Admurakjf  Junm 

tirni.) 
jurisdiction  over  ceded  territoriei, 

383,3^4. 
proceedings  and  execution  in,  r» 

hited  by  congress,  i.  3i*4- 
process  and   decisions,  how  afled 

by  state  laws,  i.  31^,  31*0. 
Circuit,  of  U.  S.,  (see  Circuit,  Superior,  a 

State  CourU.) 
Court  of  Claims  of  IT.  S.,  jorisdictioA  oC 

296,  note, 
judgments  not  binding  till  confine 

i.  297,  note. 
conjrress  may  overrule  deoisioa?  ci 

2v«7,  note. ' 
Courts-Mnrtinl,    naval    jurisdiction    "! 

341,  3t)2,  note.  80- ;.  note. 
Covtnant,  to  rejKiir  when  buildiu;:  L*  \~r, 

iii.  4GJS. 
to   imy  debt  of   another.    n«»t  w::-. 

statute  of  triiuds,  ii.  'Aw,  n.  .L 
to  pay  mort^a^e  interest  (.xjiitiiit-i 

land,  iv.  14.J  ami  note, 
to  8t:ind  seised  to  u>t*s,  iv.  A'rl.  4.' 
Cominiits,  to  restore  premises,  li-ivi  aCk-. 

ed  by  tire,  iii.  4*\u,  note,  4'»'*. 
for  renewal  of  le:ises.  iv.  h*^,  l*',^. 
not  to  assi^ni  without  licvas^e.  oLLj 

tion  of,  iv.  124. 
mutual,  iv.  12.'>,  n.  (1). 
to  convey  lan<l.  iv.  4.j0. 
in  deeds,  iv.  4»i:H,  4»Vj. 
not  implied  in  deeti^s  bv  law  of  Nt 

York,  iv.  4».>Vi-474. 
usual  covenants  in  lieeds,  iv.  471. 
real,  iv.  4»".s-470. 
runninir  witli  the  bind,  iv.  HX»,  4" 

472,  473. 
measure  of  daniapes  on  coven.ir.ts 

to  lands,  iv.  474— 47.>. 
breacbes  on,  bow  ii'isigiunl.  iv.  47^. 
frit.«(i  u  t]lin*  iitifj,  ii.  ."^t'.o. 
(Sndit,  given  by  agents,  ii.  C±L 
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Creditors*  hill,  how  affected  hy  trust  estate, 
iv.  811,  n.  (6). 
cannot  reach  salary,  iv.  481,  n.  («). 
origin  of,  ii.  448,  n.  (e). 
Crimes  at  sea,  under  statutes  of  United 

States,  i.  860-364. 
CriminiU  cases,  jurisdiction  of,  in  federal 

courts,  881,  (see  Federal  Courts.) 
Criminal  jurisdiction,  (see   Courts,  Federal 

District  Courts,)  i.  831. 
Criminfds,  duty  of  surrender  of,  i.  86  and 

notes. 
Crop,  in  ground,  iii.  477,  iv.  95  and  notes, 
467,  468. 
may  be  distrained,  iii.  477,  478. 
its  emblements,  iv.  78. 
Cross,  remainder,  iv.  201,  202. 
Cruise,  right  of,  i.  95, 

when  cruiser  liable  as  pirate,  i.  100. 
with  double  commission,  i.  100. 
Custom,  (see  Usage.) 

Custom-house,  goods  delivered  at,  as  affect- 
ing right  of  stoppage  in  transitu,  ii. 
547. 
Custom-house  documents,  (see  Merchant  Ves- 
sels,) iii.  180. 
Cy-pres,  doctrine  of,  ii.  288,  n.  (a),  iv.  508 
and  n.  (6). 


D. 


Damages,  measure  of,  on  bills  of  exchange, 

iii.  115'. 
measure  of,  to  person  and  character, 

ii.  15,  note, 
general  law,  as  to,  ii.  15,  note, 
for  marine  torts,  i.  360,  864,  n.  (c). 
rule  in  American  states,  on  bills  of 

excliange,  iii.  116-120. 
on  breach  of  contract,  ii.  480,  n.  {b), 

609,  ns.  Ul>  ('^)  and  (3). 
on  breach  of  warranty,  ii.  480,  n.  (6). 
where  a  penalty,  and  when  liquidated, 

ii.  481,  n.  (2). 
on  partial  loss  in  insurance,  iii.  886, 

837. 
goods  sold  by  master  of  vessel,  how 

valued,  iii.  175. 
against  a  carrier  of  passengers,  ii.  600, 

601. 
against  carrier  of  goods,  ii.  598-611. 
against  an  agent,  ii.  626,  note, 
on    bills    according    to    law,    where 

drawn  or  indorsed,  ii.  460. 
in  dower,  iv.  67-69. 
value  of  goods  lost  by  jettison,  iii. 

240. 
value  of  ship,  how  estimated  on  gen- 
eral average,  iii.  242. 
for  iraudulcnt  acts,  iv.  477,  n.  (a). 
measure  of,  in  covenants  as  to  lands, 

iv.  474-477. 
measure  of,  for  wrongful  sales  by  foe- 
tors,  ii.  642,  n.  (8). 


Damages,  none  for  nnavoidable  iiyury,  ii. 
284,  n.  (a),  iu.  486,  n.  (c). 
measure  of,  in  cases  of  tort,  IL  15,  n. 
(a). 
Dams  of  water,  iii.  440,  446,  n.  (a). 
Day,  whether  inclusive  or  exclusive,  iv. 

95,  n.  (6). 
Days  of  grace,  on  bills,  according  to  law, 

where  made,  ii.  459,  460,  iiL  100. 
Death,  punishment  of,  ii.  18. 

wound  of  a  ship,  iii.  808  and  n.  (a), 
presumption  of,  in  distributing  prop- 
erty, ii.  434-436. 
D^,  antecedent,  when  a  good  considera- 
tion, iii.  81,  ns.  (6)  and  (2). 
when  discharged  by  negotiable  paper, 

iu.  86,  ns.  (6)  and  (8). 
(See,  also,  Cotijiscation  and  Priority.) 
Dddors,  (see  Absconding  and  Altsent  DeUors, 

Insolvency. ) 
DdAs,  when  heir  compelled  to  pay,  iv. 
419-422. 
primary  fund  for  payment  of,  iv.  420, 

421. 
of  marshalling  of  assets,  iv.  421,  422. 
assumption  of  state,  i.  894,  note, 
order  of  payment  of,  ii.  416. 
Deceit,  writ  of,  483,  n.  (/). 
Declaration  of  Independence,  i.  208,  209. 
Declaration  of  tear,  mode  and  form  of,  i.  51. 
Decrees,  affecting  real  property  in  other 
states,  ii.  468,  n.  (</). 
in  chancery,  effect  of,  ii.  887,  n.  (1). 
when  liens,  in  tlie  settlement  of  es- 
tates, ii.  426,  n.  (d). 
Decisions,  (see  Adjudications.) 
DecJc,  (see  Cargo.) 

Dedication,  by  government  of  public  place, 
iu.  428,  n.  (6). 
fectfl  constituting  dedication  of  street, 

iu.  488,  n.  (a),  450  and  notes, 
valid,  without  grantee  in  esse,  iii.  450. 
what  time  of  user  sufficient  to  make, 

iii.  450,  451. 
whether  acceptance  by  public  neces- 
sary, iii.  451,  ns.  (c)  and  (8). 
Deed,    language    to    be    taken    strongly 
against  party  using  it,  ii.  556,  557. 
tide  by,  iv.  441,  442. 
lex  loci,  governs,  iv.  441,  n.  (b). 
history  of  alienation,  iv.  441,  442. 
subinfeudations,  iv.  443,  444. 
statute  de  donis,  iv.  444. 

quia  emptores,  iv.  444,  445. 
who  may  alien  or  purchase,  iv.  446. 
lands  held  adversely,  not  to  be  pur- 

cliased,  iv.  446,  449. 
champerty  and  maintenance,  iv.  449, 
450. 
1.  Oftlte.  execution  of  a  deed,  iv.  450-453. 
definition  of,  iv.  450. 
must   be   in  writing,  by  statute  of 

firauds,  iv.  450. 
what  interests  within  statute,  iv.  450, 
451. 
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Deed,  j«Tl  performBiice  and  tpeciflc  exe- 
cution. i».  *61,  462. 
•Ml  neui»8Ar)r,  ir.  451. 
wluit  U  miffiuent  tetl,  ir.  463, 158. 
AtUterj  (Mnentiat.  it.  4S4. 
Id  eaCiTur,  ir.  466. 
how  taa-ie.  ir.  4&5.  450. 
how  tu  aueut  of  graolee  il  necea- 

•uy.  IT.  461. 465, 
reoonj  of,  ir.  4-t6,  46B. 
warn  of  r^'Ord,  effect  of.  iv.  400. 
wlliMHsea  to,  hiiK  iuuit  requuite.  JT. 

458. 
oirtiScMe  of  proof  ol^  how  made,  iv. 

8.  Cemponml  parU  of.  JT.  460. 
fotin  of  deeila.  iv.  4)iO. 
form  uf  Kgjpdui  d««al,  ir.  462.   □. 

««»enliHt  parts,  if.  461. 

putjeti,  hoir  dewvibeil,  it.  402. 

coiuitteration.  iv.  Vi'i, 

TOlantarr  cooveyaooM,  when   void, 

IT.  4a3, 

good   or  valuaUe  coiuideTatiofi,  i*. 
464. 

ouiuidCTBtion  ne«d  not  be  eipreued, 

iv.  485. 
dwcriptinn  of  iho  estate,  it.  486. 
rnlea  tor   cooitntiug   deacriptiaD,  <T. 

46«-4e6. 
rMerraiioo  and  exception  in,  It.  468. 
tubaidttiA.  vbat.  ir.  408, 
mriMl  (wrmanli  in,  ir,  4ft8,  471. 
lineal  and  cullateral  warranty,  iv.  4G9. 
when  covvnanlii  Bliall  nut  be  implied, 

ir.  409. 
cOTenanlR  nmning  with  the  land,  ir. 

472,  47il. 
measure   of  damneea  on   the  core- 

nanta,  ir,  4T4-^»U. 
hreschct,  how  assigned,  ir.  479. 
8.  Steerai  iprcirt  of  conwwafM,  ir.  480. 

I.  FfoiriKml.  iv.  4»0. 

•eUin,  what,  iv,  482.  488. 

diueisin,  iv.  481-489, 

effect   of  fL-offincnt  In  working 


490, 

sttuminent,  what  and  when  nec- 
eawry,  It.  490.  4H1. 
8,  CovnanI  to  Miami  tand  to  uxi,  iv. 
492,  4U3. 
coasideration  of.  It.  493. 
4.  L-iue  and  irhaa;  ir.  491. 

hiilory  of,  jr.  494. 
6,  Bargiiia  and  tale.  it.  496. 

coniideralion  neccsiiarj,  it,  496, 
B,  Fina  and  iwoomar,  iv.  497. 
hiilonr  and  nature  of,  iv.  497. 
cancellation  rjf,  does  not  reveil 
o«mie,iv.  IHn.  ('.), 
Dtfado,  officers,  ii,  2'JD,  as.  (6)  and  (3), 


i^^ 


.<Xn^«BdUiO   < 

<ndm,  coaDnuanoD,  what,  iLail| 
1,  161,  IS£  • 

DJmry.  egvential  n>  pfadg*.  U.  Kt,U 
•a  aOectlBg  Um  rtgUa  «f  *MVV 

rmutrH.  iL  fiaS.  aH. 
(See  Gi/tm.  AeayMKr.  Ctaaf.) 
when  lu  he  nMilc.  ii.  4M. 
M  mn  of  dHJm-r.  fii.  Hi. 
QDJer  ttaatt^  ot  ftMdt.  I.  mt.* 

ftM.  n.  (r). 
of  part,  whether  good  ftr  At  ak 

it.  4M.  495.  dOI  mxA  BoHa. 
(ondiiianal.  ii.  4»7,  4»t. 
under  the 

10  ouner 
avmboliusl,    when    i 

601,  502,  50-3, 
■coonlioK  to  Ribiect-H 

60;(, 
of  article)  to  be  i 

and  n.  (<■). 
of  shin  bebiK  bnili,  n.  SM,  n.  f4 
to  and  bv  carrier,  ii.  US.  (MH. 
where  tn  be  made,  il  £a6-«0S. 
of  apcafic  aniclcw,  ii.  606,  GOA 
«ale  without,  void   ■■  to  (a«Ii^ 

515-031. 
t  of.  aa  eriilenve  of  ft 


^■™ 


M  whar<when  aaflldEat,  &<■■ 

n-  k). 

[•entrragt,  wfaat  iii.  203. 
/•fposiiion.  (aee  Sni'/nfMs.) 
ZJf/kbk  o/'(.Wf  A«/»,  iv.  150. 

involonlarj.  ii.  608,  n.  (9). 
r<rpiJaiio».  ii,  'iSS  and  note*,  tti.  4aM 
Dqnilv  Martliid,  li  officer  of  DiM.  C<* 

i,  811. 

aineimhte  to  its  jtniadicijan,  L  I 

Dmila,  title  to  goods,  ii.  3ii7. 
Darml.  title  hy,  iv.  373-4;£>. 
defined,  iv.  874. 
fint  rule  of,  lineal,  in  equal  degnc, 
375, 
in  United  States,  iv.  875,  87*. 
under  the  Roman  and  French  bwi. 

8T!t-8Bl. 
ancMtor  niual  be  aeised.  iv.  SM.  t 
at  alltH.'led  \>j  i-ule  of  i«imap!iiln 

(see  Primngniit<irt .) 
of  states  acquired  b^  deed  and 


■eoond  rule  of,  iv.  8W. 

WT  tHrpa  and  ;w  crui^Ia,  It.  SRL  t 

third  rule  of,  iv.  892. 

when  eataM   goes   lo  the  lhti«i 

comes  llirough  him.  iv.  W«-W 

of  half-blood,  iv.  893,  SM.  li  (A 

JUS  jn«  '       ''" 
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Deaeentf  when  estate  goes  to  the  mother, 
or  comes  through   her,    ir.   898- 
400. 
fourth  rule  of,  iv.  400. 

when  intestate  dies,  leaving  no  par- 
ents, iv.  400. 
of  collaterals,  iv.  401. 
of  being  heir  of  persons  last  seised,  iv. 

405,406. 
on  &ilure  of  lineal  descendants,  iv. 
407,  408. 
fifth  rule  of,  iv.  407. 
sixth  rule  of,  iv.  408. 
seventh  rule  of,  iv.  409. 
eighth  rule  of,  iv.  409. 
in  the  several  states,  iv.  409,  411. 
general  features  of  the  common  law 

of,  iv.  411. 
of  posthumous    children,   (see   Chil- 
dren.) 
new  rules  of,  in  England,  iv.  895,  n. 

(6),  408  and  n.  (a), 
of  computing  degrees  of  consanguin- 
ity, iv.  412,  413. 
to  illegitimate  children,  iv.  418-417. 
as  afiected  bj  advancement  to  heirs, 

iv.  417-419. 
estate  by,  makes  heir  liable  for  debts, 

iv.  419-422. 
of  right  of  common,  iii.  409. 
acquisition  of  title  by,  founded    in 
justice,  u.  325,  326. 
Description  of  estate ^  in  deeds,  iv.  466. 

rules  of  construction  of,  iv.  466-468. 
*  Desertion  of  a  ship,  iii.  198. 

in  a  foreign  port,  iii.  199,  n.  (cf). 
Despatches  to  the  enemy,  i.  162. 
Detinuej  action  of,  ii.  241  and  n.  {g). 
Deviation f  on  voyage,  efi*ect  on  common 
carrier,  iii.  209. 
in  insurance,  what  is,  iii.  812. 
what  justifies,  iii.  818. 
(See  Insurance.) 
Devise,  lapsed,  iv.  541,  542. 

powers  to  executors,  iv.  824-826  and 

n.  (e),  827. 
survivorship,    referred    to    testator's 

death,  iv.  202,  n.  (/). 
to  corporations  when  good,  ii.  285- 

288. 
not  void  for  misnomer,  ii.  292. 
for  payment  of  debts,  iv.  422,  n.  (cf). 
execution  of  power  by,  iv.  827. 
(See  WiU.) 
Devisee,  not  bound  to  accept,  iv.  588,  584. 
Devises,  ej:ecutory,  iv.  264-287. 
defined,  iv.  264. 
history  of,  iv.  264-267. 
various  kinds  and  their  qualities,  iv. 

268-271. 
wlien  a  perpetuity,  iv.  265,  266. 
how  long  alienation  may  be  barred 

by,  iv.  206-286. 
how  distinguished  from  remainders, 
iv.  269. 


De^ses,  not  alienable,  iv.  270,  271. 

of  limitations  to,  and  when  too  re- 
mote, iv.  271,  272. 
when  Aiture  estate  construed  as,  iv. 

270-272. 
of  dying  without  issue,  in  respect  to 

real  estate,  iv.  278,  2B1,  n.  (a), 
when  void  as  a  limitation  over,  iv. 

278-281. 
efiect  of  release  of  an  expectant  es- 
tate by,  iv.  279,  n.  (8). 
of  dying  without  issue  as  to  chattels, 

iv.  281-288. 
limitations  of  personal  property,  how 
&.r  supported,  iv.  282  and  n.  (a), 
288. 
when  it  creates  estate  tail,  iv.  279  and 

n.  («),  288. 
efiect  of,  which  does  not  pass  the 

freehold,  iv.  284. 
of  real  and  personal  property,  as  to 

limitation,  iv.  282  and  n.  (a). 
may  be  assigned  or  devised,  iv.  284. 
time  of  accumulation  under,  in  New 

York,  iv.  286. 
when  rents  and  profits  pass  by,  iv. 

286,  287. 
as  disting^hed  from  uses,  iv.  295, 
296. 
Dilapidation,  iv.  82  and  n.  (cf),  110  and 

notes. 
Diligence,  defined,  ii.  561,  562. 
Direct  tax,  i.  254,  255,  (see  Taxes.) 
Directors,  authority   to  bind  corporations, 
ii.  800andn.  (1). 
have  no  authority  to  suspend  corpo- 
rate business,  ii.  812,  n.  (/). 
are  declared  trustees  on  dissolution 
of  corporation  in  New  York,  808,  n. 
(a). 
Disclosure,   (see  Representation,    Warranty, 

Fraud.) 
Discontinuance  of  easements,  iii.  448. 
Discovery,    as    foundation    of    title,    (see 
Title.) 
right  of,  i.  178,  note,  iii.  878  et  seq. 
how  far  it  imposes  laws  of  discoverer, 
i.  178,  note. 
Disfranchisement,  defined,  ii.  298. 
Disseisee,  may  have  trespass,  iv.  119. 
Disseisin,  denned,  iv.  482. 

how  produced  by  tortious  feoffinent, 
iv.  483-489. 
Dissolution  of  corporations,  iL  805. 
Distress,  incident  to  reversion,  iii.  464. 
abolished  in  New  York  and  Alabama, 

iii.  472,  478. 
(See  RenU.) 
Distribution,  of  personal  estate,  ii.  420-486. 
when  to  be  made,  ii.  420. 
next  of  kin,  how  determined,  ii.  422. 
representation,  when,  ii.  424,  425. 
in  the  United  States,  ii.  426,  427. 
in  New  York,  ii.  426,  n.  {d). 
aa  afiected  by  domicU,  iL  428-480. 
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Diitri!miio»,  pnsumptiOD  of  death,  in  /e- 

■pcct  ID.  ii-  iM-Aila. 
of  aliciu'  el&cts,  iL  67. 
[Sot  tMimi.) 
Dittrict  rrnitx,  urguiixation  and  jurfwUc- 

tJon  ut  i.  SU»~805. 
jorhHllclioD,    >a   oourU   of 

Uw,  I.  8)41. 
in    eaiw*   iif   •uinre,  (farft'ltnre   and 

lorti,  i.  ^1. 
in  c*w«  of  bnnVruptcr.  i-  882. 
w  prixe  Mill  Intunce  coimt  in  admi- 

mltf,  i.  Mr>!^-SoU. 
crimiiuil  jiiriiilk'iion  of.  in  uliuinlty, 

i.  atW,  :MS,  3»1.  HTl.STZ. 
no  appeal  ill  01111111131  uuL's,  I.  825. 
danuqus  in,  Air  muine  tort,  L  363, 

Ml.  3U'-3flU  anil  nnlei. 
ttdmiriklty  miil   inariliine  juriidiccion 

of.  i.  a7a-878. 

lofauiiorei 


JDriadJuiifiD  aa  lo  pilotaf^,  i.  380,  note. 
jlimilictioD  iloea  not  reit  on  (tatulut, 

■   "■■■      I.  {b)  and  (2). 


limited   I 


tide  t 


iiOriel  of  Columbia,  inhnbitanta  of,  moj 
nol  sue  in  federal  courts,  L  M9. 
pover  of  tlii^  vouru  o^  lo  iaalie  miu- 

dnmiu,  i.  3S4,  note, 
legislalive  ponor  of  coogrets  orer,  i 
3H1. 
DivUiim /cnoa,  iii.  488. 
Viairct,  ii.  U5-128. 
Dioonx  a  aanm  ft  tiom,  ii.  125- 128. 
caiuea  of.  ii.  106,  106,  126-127. 
Ibrcmelly.ii.  125,  127. 

Elicy  of.  ii.  127,  128. 
n  dower,  ii.  99,  n.  8.  It.  64. 
a  vlaeaUi,  when  granted,  ii.  95-10e. 
vben  granted  for  adultery,  ii.  9fl,  n. 

(a). '.18,  100,  117. 
ftUuffuice  made  to  the  nilb  upon,  ii. 

9U  and  nniea. 
and  niHtrimonial  causes,  court  for.  ii. 

IIM.  11.(1). 
as  aflocting  rights  of  doirer,  ii.  99.  n, 

(3|. 
causes  of,   iu  tlic   seTerBl  states,  ii. 

100.  n.  (4).  106,  toe,  n.  (3). 
undue  Hacility  of  obtaining, 

loe. 

Dicone  n  elncalo,  of  forci)^,  in  the  United 

States,  ii.lOfi-1 10. 

of  the  Scotch,  ii.  110-118. 

in  other  slates,  ii.  lOS-lOT. 

domicil,  girii  juritdiuion  of,  ii.  117, 

DerJar  md  Slud'Tit,  1.  604. 

JDocuia™!;  uiini^eiUinent  or  spoliation  of,  i. 

<  157.  151*. 

neutral,  for  sliips,  enomerated,  i.  157. 


Ikmttfic  aaimala,  liiUnlily  of  frnari 

iiUUries  br,  ii.  sib.  n.  |1|- 

Dotnicil,  aa   itSectiiig   dislHbiUuM  0k 

aotia]  propert .r,  ii.  42^  42Mi 

what  anil  wliere  it  is,  u.  4ail^||t| 

viliea  cunfer*  LotitiJe  ttwiii'lM 

Til. 
test  of,  i.  7a.  77, 
and   residence   not  Mnw,  fi.  fl 
(/t.asa,  a.  (1). 

what  a  ctuuig«  of.  L  MC 
as  to  divorve.  ii.  116,  117,  d.  {4. 
as  lo  tsxation,  ii.  31t^  n.  (I), 
not  aflbct  JBriHtictioiiof  QiciAci 

i.  850. 
as  to  marital  rigfatL  B.  IK  & 

459.  n.   («). 
bow  foreign  toMj  b«  ■ 

60. 
•■  to  infimta,  ii.  283,  n.  (e). 
nghl   of   pwienta    wnd    1» 

cluugc.  ii.  430,  a*.  (/)  and  |« 
cominetcial.J.  74,  76,  iL  49.  Ul 


1*^ 


lOG, 


(See  La  Lod.f 

iniiM  over  subiectB  and  vesM 
i,  26,  27. 
Donntio  cunju  mortii,  (see  Gi/t.i  a. 
D-mati-m,  (see  U-Ji.) 
Donor  and  iJcnwe  of  «  power,  i*.  3i 
DoKKT,  estate  by,  iv.  36-72,  (see  i 

estate  by,  dcGned.  iv.  a5. 

estate  by,  when  complete,  ii 

*  ho  entitled  to,  ii-.  36. 


in  eontinuent  estate,  ir.  39.  40.  a. 

49. 
as  aflccted  by  slate  lepsUtioa,  i< 

in  trust  estates  and  uses,  iv.  42. « 

in  eqiiily  of  redemption,  i*.  H,  ^^ 

how  det'ealed,  i».  48~j0. 

how  barred,  iv.  6CMKt. 

how  barred  br  adulterr  and  iBTa 

iv.  G2-&1.  ' 

how  hsn*d  by  jointnrv.  Ir.  55.  64. 
Iiow  barred  by  act  of  wife.  it.  6i, 
bow  assigned,  ir  61-72. 
value  in  damaitea,  iv.  63. 
is  chose  in  action  befbr«  asni^ 

ir.Ol.n.  (1).  *" 

aasipunent  of.  reUie*  hack  U  h 

of  husbuiiJ,  iv.  65,  06,  67. 
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Dower y  with  reference  to  what  time  the 
value  18  to  be  computed,  iv.  66-70. 
remedy,  iv.  70-72. 
as  affected  by  statute  of  limitations, 

iv.  70  and  n.  (7). 
chancery  jurisdiction,  in  respect  to,  iv. 

71. 
when  wife  of  mortgagor  not  entitled 

to,  iv.  IGO.  161. 
in  estates  partitioned,  iv.  3C6. 
infants  nmy  bar  right  of,  before  mar- 
riage, ii.  244. 
Droits  of  tlie  admiralty,  i.  96. 

(TAtdHiine,  ii.  68,  69. 
Duer  on  Insurance,  iii.  267,  n.  (rf),  284,  n. 

(a). 
Duress,  as  affecting  contracts,  ii.  468. 
Duties,  how  paid,  ii.  647,  n.  (</). 

when  remitted,  in  case  of  destruction 

of  goods,  ii.  647,  n.  (</). 
not  to  be  imix>scd  by  states,  i.  894. 
lien  for,  i.  248,  note. 
Dwelling-htnise,  sheriff  cannot  enter  forcibly 

on  execution,  iv.  432,  n.  (/). 
Dyintf  without  issue,  iv.  278-279. 
as  to  cliattcls,  iv.  281-288. 


E. 


Earnest  mnnni,  ii.  496. 
Easements,  iii.  419  ft  Sfij. 

defined,  iii.  419,  486. 

servient  and  dominant  tenement,  iii. 
486,  n.  {e). 

1.  Partq-mtUs,  iii.  437,  466. 
liability  to  repair,  iii.  487. 
right  to  take  down,  iii.  487. 
digging    near    foundation    walls,   iii. 

437  and  notes, 
right  to  support  beams  acquired  by 

user,  iii.  437. 
trees  overhanging,  iii.  488,  n.  (a). 
local  regulations  of,  iii.  488,  n.  (a). 

2.  Division  fenrt^s,  iii.  488. 

tenant  not  bound  to  erect,  iii.  488. 
local  laws  resiiecting,  iii.  488,  notes. 
8.  Running  wattrs,  iii.  439  and  notes,  440, 

441. 
right  of  owner  of  land  to,  iii.  489. 
limit  of  his  riglit,  exclusive  of  grant, 

iii.  439. 
dutv  of  owner  to  acyacent  lands,  iii. 

4]i9,  441. 
water-power  of  riparian  owner    de- 
fined, iii.  439,  n.  (r). 
subterranean  water,  right  to,  iii.  489, 

n.  (r). 
watercourse  not  extinguished  by  unity 

of  i)osses8ion,  iii.  449. 
4.  Aapiirtid  or  lost  by  jtrescription,  iii.  441- 

448. 
right  to  streams  gained  by  twenty 

years'  user,  iii.  441,  442. 
nature  of  the  user,  ilL  442-444. 


Easement,  extent  of  first  occupant's  rights, 
ui.  446,  446. 
(See  Pnscrijttion.) 
air  and  light,  right  to,  iii.  448. 
ancient  lights,  iii.  448. 
6.  Ijost  by  nhindomnent,  iii.  448-460. 
when  land  reverts  to  tlie  owner,  iii. 

432,  n.  ((/). 
non-user  for  twenty  years,  with  other 

facts,  iii.  448. 
act^  indicative  of  abandonment,  iii. 

448,  449. 
unity  of  possession  extinguishes,  iii. 
449. 
6.  Lost  by  dHitration,  iii.  460. 

facts  constituting  dedication,  iii.  461 

and  notes, 
what  length  of  user  sufiicient,  iii.  450, 
461. 
Eden*s  Reports,  i.  494. 
Education,  (see  Children.) 
Eqyptian  detti,  iv.  462,  n.  (a). 
iLJectment,  by  mortgagee,  when  it  lies,  iv, 
164. 
action  of,  iv.  70,  n.  {g),  118. 
Eldon,  Lord,  i.  496. 

Election,  riglit,  when  may  be  implied,  ii. 
296. 
of  officers  in  corporations,  how  and 

when,  ii.  296,  296. 
between  inconsistent  rights,  iv.  66,  n. 
{d),  66,  n.  (</). 
Electors  of  President,  i.  276,  276. 
Elegit,  iv.  431,  n.  (a),  432  and  n.  (6),  434. 
Elementary  writers  on  common  law,  i.  497. 
Bracton,  Littleton,  ("oke,  Hale,  &c., 

i.  600,  603,  606,  609. 
Blackstone's  Commentaries,  i.  612. 
Elopement,  ii.  147. 
Emancipation,  (see  Slair.) 

of  children  by  parents,  ii.  198,  194 
and  note. 
Embarffo,  risk  of,  insurable,  iii.  291. 
effect  of  charter-parties,  iii.  249. 
hostile,  when  laid,  i.  60. 
preliminary  to  war,  i.  60. 
Embassfulors,  rank  of,  i.  89,  40. 
rights  of,  i.  88,  89. 
may  be  refused,  i.  40. 
how  far  their  acts  bind,  i.  40. 
Embezzlements,  by  seamen,  iii.  r.>4. 

.  not  a  peril  of  the  seas,  iii.  207,  n.  (1). 
liability  of  8hii»-owner8  for,  ii.  606. 
Emblements,  iv.  78,  110. 

right  of  tenant  for  years  to,  iv.  109, 
110,  111. 
Emerigon,  iii.  846,  n.  (a),  848. 
Emigration,  right  of,  ii.  jU,  43-49. 
Eminent  Domain,  exercine  (m  franchise,  iii. 
421,  n.  (r),  469,  notes, 
right  of  state  to  interfere  with  fhm- 

chises,  iii.  469,  notes, 
rights  of,  ii.  838,  889,  ns.  (2),  (6),  (/). 
rights  of  congress  in  making  intenial 
improvements,  i.  268,  note. 
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Emdonment  of  bill  of  lading,  effect  of;  iL 
648-552. 
does  not  pass  the  amtraat  iudf,  iL  549, 

ns.  (a),  (8). 
negotiable  paper,  ii.  460. 
blank,  iii.  89.  90. 
special,  iii.  89. 

by  joint  payees,  iii.  89,  n.  (2). 
IcKid  eflect  of.  iii.  89. 
of  bills  over-due,  iii.  91. 
of  bills  on  demand,  out  of  time,  iii. 

91,  92. 
equities  of  defence,  when  and  how 

far  admitte<i,  iii.  98. 
admits  preceding  signatures,  iii.  114. 
when  not  guaranty,  iii.  128,  124. 
Enemy's  property,  how  affected  by  state  of 
war,  1.  56. 
despatches,  not  to  be  carried,  i.  152, 

158. 
despatches   carried,   conflscatioa   of 
ship,  penalty,  i.  152. 
Enemy t  trade  with,  unlawM,  i.  67. 

commerce  with  alien,  unlawAil,  iii. 

254-256. 
as  to  commerce,  i.  71,  75. 
by  owning  the  soil,  i.  71. 
by  residence,  i.  71-80. 
by  sailing  under  his  flag,  L  86. 
old  laws  as  to,  i.  87,  90. 
colonial  trade  of^  i.  81. 
propertjr  on  board  a  neutral, !.  81,  82. 
English  decisions,  tlieir  weight,  i.  69,  70. 

(See  Adjudicaiions.) 
ErdiHttmut,  against  friendly  powers  unlaw- 
ful, i.  121.  1*23. 
JinnJincnt  ofshipH,  iii.  143-145. 
Kutaila,  jM)iicv  of,  iv.  17,  20,  21. 
Kntirr  rontrnrts.  ii.  oO'.). 

doctrine  of,  ii.  500,  ns.  (/"),  (2)  and 

Fnt;irf,f,  tenants  bv.  iv.  802,  303. 
Entni,'n\:\\X  of,  iv.'3H7,  3S8,  432,  n.  (d). 
wlien  necessary    to  bring  trespass,  iv. 

120.  ns.  (h)  and  (1). 
foreible,   action    after,     by     landlord 

apiinst  tenant,  iv.  110,  120. 
rij^ht  of  owner  of  cliattels  to  make, 

u}M)ri  lands,  to  take  i>os8es8ion,  iv. 

118.  n.  {r). 
on   lands  of  anotlier,  to  take  one's 

own  pro|)erty.  ii.  o08,  n.  (<i). 
Equity   (if   rtdniifttion,   contracts   for   pur- 
chase of.  iv.  y3. 
( See  Mftrt'fOffc. ) 

contract  not  to  redeem,  iv.  160. 
sale  of,  under  iwwer  in  a  mortgage, 

iv.  100. 
wlicn  not  vendible  under  execution, 

iv.  100.  1»>1. 
■when  barred  by  time.  iv.  180. 
Equitalilf  interest,  reached  bv  execution, 

ii.  413.  n.  (r),  iv.  308,  309. 
conversion,  ii.  230  and  n.  (c),  476,  n. 


EquiiaUe^  OMets,  !▼.  422. 

mtntgtLge,  ir.  loO  and  noica. 
Equity  powtrs,  in   the  diftrent 

163  and  n.  («/). 
over  lands  abroad,  ii.  403.  n.  [d 
of  the  federal  couru,  L  341,  M 

note. 
Error^  in  contracts,  iL  477. 
Escheat,  iv.  423.  424. 

derived  from  teudal  tenoivs,  ir. 
principle  of.  in  American  law,  ii 
exception  aa  to  Bridiili  euigcci 

treaty,  17b3,  iv.  425,  n.  (1). 
tmst  estatefi,  how  afiected  by,  ii 
(See  Far/eitureM.) 
Escrow,  delivery  of  deed  in,  iv.  4»i 
Estates  in  fee,  iv.  1-22. 
defined,  iv,  2,  3,  4. 
simple,  iv.  4,  5. 
general  division  of,  iv.  4,  & 
heirs,  in  creating,  iv.  5-8. 
qualified,  iv.  9,  10. 
conditioned,  iv.  11,  15. 
in/ai/,  iv.  11,  13-22. 
for  life,  iv.  23-84. 

freehold,  defined,  iv.  23. 
division  of^  and  at  oummoo  In 

24. 
how  created,  iv.  25. 
on  contingency,  iv.  26. 
by  courtesy,  iv.  27,  (see  CowImj 
by  dower,  iv.  85-73.  (see  Dmter.\ 
general  rights  and  duties  of  la 

of,  (see  Tenant.) 
forfeiture  of,  iv.  82.  a^. 
jx)nr  antn  »v>.  iv.  2-3,  'J}j. 
for  i/fiirs,  iv.  b't-l  10. 
dtfine<l,  iv.  bi). 
history  of,  iv.  S-V.U. 
terms  in  nOution  to.  (>ee  Trrrr.i  , 
may  commence  in  fttunt.  iv.  'A.- 
in  land  let  on  shares,  iv.  ".♦*» 
defeated   by  inerjjfer,   iv.  m^i'Vi. 

M*  nitr. ) 
defeated   by   cos.-ser  or   o>ndiii"C 

105,  ( see  (.  \m(litiou . ) 
how  forfeited,    iv.    li.H">,   {.^»o  F 

ure.) 
not  to  be  prantod  for  Inn^r  > 

than  estate  of  lessor,  iv.  i(Mj. 
atrri/l,  iv.  111-1  U'». 

when  tenninatt'd.  iv.  HI,  Hi. 

when  exist,  iv.  Ill,  112. 

as  affected    by   r«.\«»orvation  of  ir 

rents,  iv.  114. 
when   possession    is    taken   uuir 

cense,  iv.  111. 
turned  into  from  year  to  year,  ir. 
at  SHjf^irancf,  iv.  11»>-115). 

upon    condition,     iv.     121-1^-). 

(.Mudition.) 
in  reversion,  (see  Rf-rtr^inn.) 
in  joint  tenancy,  antl   in  tenanc; 

common,  (see  T^unuts,) 
by  mortgage,  iv.  136. 
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Estates  in  fee,  contingent,  when  contiiigeat 
remainder,  iv.  272,  n.  (1). 
(See  Remainder.) 
Estate  tail,  in  personal  property,  IL  458, 
iv.  283. 
as  to  real  property  under  deyise,  ir. 
279. 
Estoppel,  defined,  ir.  260,  261. 

by  matter  of  record,  iv.  261,  n.  (6). 
by  matter  in  pais,  iv.  261,  n.  (6). 
definition  of,  iv.  261. 
when  deed  of/etne  covert  an,  ir.  261, 

n.  (b). 
of  wife  in  suit  for  dower,  iv.  87,  88. 
where  one  knowingly  allows  his  own 

goods  sold,  ii.  670. 
in  case  of  user  of  easement,  iii.  442, 

448. 
where  lease  is,  iv.  98,  99. 
in  pais,  not  bar  title  to  real  estate,  iv. 

98,  n.  (3). 
as  to  the  wife,  ii.  168,  n.  (1),  iv.  98,  n. 
(l),261.n.  (6). 
Estovers,  common  of,  iii.  404,  iv.  78. 

right  of  tenant  to,  iv.  78. 
Estray,  ii.  359. 
Estrepement,  iv.  77,  78. 
Eviction,  (see  Rents,)  iii.  468. 

from  want  of  title,  iv.  471-477. 
sus()end8  rent,  iii.  464. 
Evidence,  in  libel,  ii.  19-26. 

opinion  of  experts  admissible  in  in- 
surance, iii.  284,  n.  (e). 
Excepta  rei  Judicata,  ii.  120. 
Exception,  in  deed,  what,  iv.  468. 
Excess,  in  the  execution  of  powers,  iv. 

107,  108,  346,  847. 
^Exchange,  par  of,  iii.  116,  117. 

of  land.  iv.  438,  n.  (c). 
Excktquer  bills  negotiable,  iii.  75,  n.  (6). 
Executive  department,  nature  and  unity  of, 
i.  271  272. 
responsible,  i.  271,  272,  822,  n.  (6). 
Execution,  against  equitable   interest^  ii. 
443,  n.  (e),  iv.  308,  n.  (d). 
exemption  of  goods  from,  iiL  478, 

479. 
will  reach  personal  property  sold  in 

order  to  defeat  it,  iv.  430,  n.  (6). 
staid  by  stop  laws,  iv.  432-485. 
of  corporate  fi:unchises,   [i.    284,  n. 

(6). 
will  reach  resulting  trusts,  iv.  487. 
will  not  reach  unearned  salary,  iv. 

430,  n.  {d). 
staid  at  law,  to  marshal  assets,  iv. 

422,  notes, 
interest  of  mortgagee,  not  to  be  sold 

on,  iv.  166,  n.  ia). 
in  chancery,  iv.  430,  n.  (6). 
of  powers  aided,  iv.  889-846. 
purchaser  under,  must  show  a  judg- 
ment, iv.  434,  n.  (/). 
sheriff  need  not  show  judgment,  iv. 
434,  n.  (/). 


Execution,  as  to  equities  of  redemptioib 
iv.  160,  162-164. 

as  to  chattels,  ii.  440,  441,  iiL  478, 
479,  iv.  430,  n.  (A). 

against  a  ship,  iiL  180,  n.  (1). 

asserted  in  equity,  iv.  488,  n.  (c). 

delivery  of  possession  to  purchaser, 
iv.  487,  note. 

when  it  (11  vests  liens,  iv.  486,  n.  ( i'). 

tiUe  by,  iv.  428-432. 

by  elegit  or  extent,  iv.  428,  429,  484, 
486  and  ns.  (c)  and  {g). 

colonial  laws  respecting,  iv.  429,  480. 

on  personal  property  first  resorted  to, 
iv.  480,  431. 

chancery  process  of,  iv.  430,  n.  (h). 

mode  and  effect  of  sale  under,  iv. 
429-431  and  notes. 

redemption  of  land  by  debtor  and 
creditor,  iv.  431,  482. 

irregularity  of  sale  by,  how  fiur  efiect- 
ive,  iv.  431,  n.  (6). 

valuation  of  lands  sold,  when  allowed, 
iv.  432,  438. 

what  interests  are  bound  by,  iv.  488, 
484,  436. 

sheriff  mAj  not  foig^H^y  enter  dwell- 
ing-house, iv.  432, 1.  (6). 

laws,    stopping   unconstitutional,  iv. 
484,  n.  (c). 

■ale  under,    within    the    statute    of 
frauds,  iv.  484  and  n.  {h). 

lien  of  judgments,  iv.  434,  485,  486. 

interference  of  chancery,  to  enforce, 
iv.  436  and  n.  {j). 

equitable  interest  not  to  be  sold  un- 
der, iv.  438,  n.  (r). 

against  partners,  iii.  65,  n.  (6). 

mortgagee's  interest  before  entry  not 
liable  to,  iv.  166,  n.  {a). 

one   year's    rent   first    payable,    iii. 
482. 
Executors,  (see  Administrator  and  Adminis- 
tration.) 

de  son  tort,  iL  415,  n.  (1). 

liability  of,  ii.  415-417  and  notes. 

liability  for  co-executor,  ii.  416,  n. 

(c). 
whether  bound  to  {dead  statute  of 

limitations,  ii.  416,  n.  (c). 
rights  and  duties,  on  rendering  ac- 
counts, ii.  417,  418  and  notes, 
method  of  distribution  by,  ii.  420- 

430,  (see  Distribution.) 
nature  of  their  title,  ii.  481,  n.  (c). 
when  entiUed  to  residue,  ii.  428,  n. 

(a). 
payments  of,  in  their  own  wrong,  iv. 

422,  n.  Id). 
rights  and  duties,  as  to  property  in 

other  states,  ii.  481-485. 
by  local  laws,  may  sell  real  estate  to 

pay  debts,  iv.  438,  439  and  notes, 
when  to  join  in  executing  powers,  iv. 

826  and  note. 


ptfwar  to  nH  hai  Ir.  OMST,  tt% 

488,  n.  (e). 
nlM  V.  IB  1>«w  ToA,  It.  88WMS- 
Ikbto  fer  dOTMWT^  a.  41«,  a.  (e). 

th*  comiriidoM.  a.  <ac^  j^  W., 

BiH  li«  wqtflwd  to  rifa  momIVi  &• 
^       -I,  a.  417 


-     m,  a.  Hi.  n.  (rf)«  it.  ^ 
£s  pM  /kAi  Iun,  whu^  L  4M,  («M 

"He.) 


of  Ai^iiveB  from  jiutice,  i.  86,  li.  82. 


Factor,  when  bcU  on  credit.  U.  6224S4. 
his  character  defined,  ii.  622,  n.  (b). 
must  sell  for  monej,  U.  622,  623. 
notea  taken  bj,  whose,  li.  ^iS. 
his  powers,  ii.  617-633. 
payment  may  ha  made  to,  li.  B24. 
his  duties,  ii.  62:!-63Jl. 
dd  crrdere,  c^ommiBsion  by,  ti.  -621. 
haa  no  authority  to  pledge,  li.  S2&- 

627. 
owner  of  icnoda  ihipped  in  hii  name, 

&e.,  ii.  62U,  as.  (6)  and  (3). 
Lcn  by,  for  adrancea,  ii.  628,  n.  ib), 

634,  639.  640,  (see  LUn.) 
owner,   upon  sale  by,   may  call  fhr 

pay,  u.  623,  632. 
purchaser  from,  when  entitled  to  tet- 

off,  ii.  632, 
Hglit  of,  to  Bell  for  adraneea,  ii  640, 

n.  (i). 
properly  of  principal  in  Mb  hauda,  ii. 

623,624. 


■   wronEftl 


fid  4 

HE 
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Ffuior,   dnmngeis    6.<t 

ii-  642,  o.  (31.  I, 

haa  imiurablo  iotereit.  liL  Jl  _ 

conatniuiioD  of  Kngliata  aA| 

to,  ii.  547,  n.  (</).  ^ 

FoIk  affirmation,  in  aaei  oT  laaid 

491,  IT.  46*.  nuto.  , 

/oZk  impritotimaii,  definiliaa  a(aj 

action  lies  Tor,  ii.  -H^SL 
Fnlt  ripregmtalion,  {aee  i 
Fatkrr,  maj  diBtnbefit,  u 
title  by  desceal,  ii 
(See  Pansta.) 
Fawaterrm,  i.  307. 
Fraltg.  ill.  601,  605,  jr.  SL 
Ftarnt'-t  tnttliae,  L  614. 
f«,  defined,  iv.  S,  4,  {tee  £iMl} 

simple,  defined,  it.  6,  (we  £M 
Federaiai,  Ma  chancUa.  I.  WL 
Federal  cosrti,  not  to  InTTfftrti  all 
couria,  i.  412. 
(See  CattU.) 
FoiK coiort,  bUla  panUe  to^ kgriti 
dMMd,iiL8& 
when  deed  oC  on  eaUMcLlr.] 

ib]  and  (4). 
may  Jedare  s  use  flbr'  ber  kiri 

beueSt.  it  160. 
conTeyancB  of  land,  &.  U& 
(8m  Vyb) 
FoKW,  divhba,  (na  ffM—fcl 

F«)^  to  MMk  t*.  a>eL  aw^atfc 

Fajtfha*.  ocMmI  cff         

(8waal)fT.4l 


power  of  «tau>  ti>  grant,  iiL  4:1,1 
riparian  proprietor   flnt  ealilk 

iii.421.n.  (c,. 
ftuiuhiao  of,   rislita   Mtd  dmiB 
459.  n,  (<!)- 
Ffud  or  Fit/,  iii.  488,  495,  n.  (ft). 
Feada!  iBiitra,  (see  Tenurm.} 
Fiditimu  Jima.  law  of  New  YoA  ia 
8>.  n-  (a). 

m      ■   -'^-("•»^ 

fidtiaani  properly,  csnnot  he  pwd 

by  trustee,  iv.  438  and  o.  (((. 

trust  allachos  to  any  beneflt  ^ 

by  troBtce,  i»,  488,  n.  (f ). 
Tolations  between  piuiiea,  fi.  4t 
(/),iii.&l.  52,  IT.  871.  a.  (c). 
/■.■./(..iv.4.S6,  n.  (e).  43T.  «>.(=). 
(See  Extcniiim.) 

"       If  ■".  iU.  42T,  428. 


Fidd  r 


FiRJiny.  property  acquired  by,  ii  S3 
Finfn  and  ivietmhti'm,  jv,  41)7, 

hintory  and  nature  at,  iv.  491. 
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Fina  and  recoveries,  abolished  in  England, 

ii.  161. 
Fire,  loss  of  vessel  bj  negligence,  covered 
by  policj,  ill.  8W. 

carrier  liable  when  lost  by,  in  his 
warehouse,  ii.  698,  n.  f2). 

carrier  liable  when  lost  by,  on  water, 
ii.  606. 

liability  of  tenant  in  case  of  loss  by, 
iv.  82  and  n.  (</). 

liability  of  railroad  companies  for  in- 
juries done  by,  ii.  284,  ns.  (a)  and 

(2). 
by  negligence,  liability  for,  ilL  486, 

n.  (c). 
companies,  how  formed  in  New  York, 

iii.  342,  n.  (1). 
when   destruction   by   fire    excuses 

rent,  iii.  466. 
insurance,  iii.  370,  871. 
(See  Insurance  agcunst  Fire.) 
Fisheries,  internal,  may  be  regulated  by 

states,  i.  439. 
Fishery,  right  of,  iu.  409-418,  481,  note. 
fSee  Incorporeal  Hereditaments,) 
free,  iii.  409,  410. 
several,  iii.  410. 
Fitzherbert*8  ahridrpnent,  1.  604. 
Fixtures,  what  are,  ii.  842-847. 

what  are,  in  New  York,  ii.  846,  n. 

(6). 
when   they  pass  with  premises,  ii. 
846,  846. 
Fhg  of  the  enemy,  i.  86. 
Fleta,  i.  601. 
Folcland,  iv.  441,  442. 
Foreclosure,  (see  Mortgage.) 
Foreign  attadiment,  (see  Attachment.) 
commission  to  cruise,  i.  100. 
bankrupt  laws,  ii.  406-409. 
insurances,  taxed,  iii.  871,  n.  (a), 
bills  of  exchange,  iii.  98,  notes, 
tribunal,  legal  effect  of  sales  of  ships, 

by  order  of,  iii.  181. 
prince    or  state    may  sue  in    U.  S. 

courts,  i.  297,  note, 
cannot  be  sued,  i.  297,  n.  («). 
assignments,  ii.  406. 
pubhc  vessels  not  subject  to   local 

laws,  i.  165, 166. 
marriages,  ii.  91,  92  and  notes. 
(See  Marriage.) 
divorces,  ii.  106,  107. 
(See  Divorces.) 
judgments,  i.  260,  261,  ns.  lb)  and 

(2),  202,  n.  (1). 
(See  Judgments.) 
property,  when  protected  m  war,  L 

66,  68,  65. 
voyages,  iii.  177. 
Foreigners,  their  rights  and  dnties,  i.  86. 
Forfeitures,  jurisdiction  of,  in  admiralty 
courts,  i.  874,  876. 
for  waste,  iv.  80. 
by  act  of  lessee,  It.  106, 


Forfeitwres,  as  a  punishment  for  crimee, 
ii.  886, 886. 
and  corruption  of  blood,  ii.  886. 
of  lands,  iv.  426-428. 
ft>r  breaches    of  condition,  iv.  128, 

124,  127. 
(See  Escheat.) 

distinguished  from  escheat,  iv.  426. 
corruption   of   blood   abolished,   iv. 

426. 
what  title  is  acquired  by,  iv.  427. 
of  tenant   for  life   by   conveyance, 

when,  iv.  82,  427. 
(See,  also,  Waste.) 
Forged  notes,  effect  of  payment  by  banks, 

iu.  86,  n.  (6). 
Forms  of  process,  i.  894. 
Fortescues  treatise,  i.  601. 
Forwarding  men,  ii.  691. 
Foundation  walls,  right  to  dig  in  vicinity 
of,  iii.  487  and  notes, 
reasonable  care  required,  iii.  487,  n. 

local  regulations  of,  iii.  488,  n.  (cr). 
Franchise,  defined,  iii.  468. 

of  ferry,  its  rights  and  duties,  iii.  468, 

469,  n.  (a), 
what  is  interference  with,  iii.  469, 

notes, 
right  of  state  to  interfere  with,  ill. 

469,  notes. 
(See  Corporation.) 

when  a  turnpike  road  becomes  pub- 
lic, ii.  807,  n.  (a). 
whether  can  pass  by  assignment,  ii. 

816,  note, 
surrender  into  hands  of  government, 

ii.  809. 
Frauds,  statute  of,-  when  requires  promise 

in  writing,  ii.  494,  610-612. 
as  affecting  trusts,  iv.  806,  n.  (d). 
(See  Delivery,  Acceptance.) 
requires  contracts  relative  to  land  to 

be  written,  iv.  96. 
13  and  27  Eliza.,  against  fimudulent 

conveyances,  iv.  462,  463. 
what  promises  are  within,  ii.  610. 
of   the    memorandum    required,    ii. 

610,  611. 
relative    to  articles  to  be  manu&o- 

tured,  ii.  611,  n.  (d). 
covers  interest  in  a  pew,  iii.  402,  n.  • 

(c). 
in  cases  of  part  performance,  ii.  494, 

495,  iv.  461. 
as  to  guaranties,  iii.  121. 
relative  to  sale  of  chattels,  ii  512- 

582. 
as  to  interest  in  landa,  iv.  460-462. 
as  to  leases,  iv.  96. 
general  provisions  of,  ii.  498. 
part   payment   under,    when   to  be 

made,  ii.  496,  n.  (3). 
as  to  wills,  iv.  618,  614,  516,  517. 
as  to  consideration,  iii.  179, 181. 


TOL.   IT. 


67 


Fraudt,   does    not  reqaira    anlhorily   of 

■gi'Di  lu  be  in  wridng,  ii.  1)12-^14. 
Fraud  m  tula,  lJ.«l:2-^2. 

of  propert7  after  jiulgment,  11.  613. 
nben   purcbOiter  knuwa  bunielf  iu- 

tolrenl.  U.  lill. 
when  there  ii  a  tnut  in  &rar  of 

TeudorB,  ii.  616. 
kifenwl  when  there  is  no  change  i 

puMewioa,  ii.  610-620. 
prevent*  Ibe  title  pasaing,  ii.  825, . 

in). 


I,  pniM 

y  way  of  muriiaBe,  ii.  510-531. 
rotative  to  auL-tiQU  rates,  u,  bUS,  540 

«id  n.  (c). 
In  Hies  of  land  and  chattels,  Ii.  481- 

48T,  (Bee  RepreienXalioti.) 
am  dislinguiabed  thun  groM  neglect 

iL  6U0  and  n.  Id). 
deaned.ii.  482,  ids. 
what  ii  ciHisCruutlve,  ii.  616,  n,  («). 
in  luwigniaenta,  (see  AjsigHmraU.) 
til  aujitireiHiiiig  truth,  ii.  482-487. 
in  allcfting  wtuit  is  tklse,  ii.  4t)ti-491. 
in  luiuTiagp  Bettlemeuta,  ii.  ITS-lTlt. 
in  BttJe  of  expei^laniaes,  ii.  475,  n.  [d], 
)  of  landa,    ii.   440-448,  4'JO, 


491. 


631. 


>r  &ct,  Li, 


in  fldudary  relationa,  ii.  < 

iv.  871,  n.  (c). 
whuther  queslioD  of  law 

617,  519,  62lMi27. 
by  sitnulatiun  luid  silence,  ii.  iS'2. 
in  gifts  and  conreyftncea,  ii.  440-443. 
in  gettlemenra,  ii.  441-443. 
in  soles  at  auction,  u.  637-640. 
on  marital  rights,  ii.  174. 
wh«n   judgmenli    and    decreet    set 

aude  lor.  U.  4tj3,  n.  (/). 
FmuduUiil  amv^nas,  ir.  462-^64. 

assignment   to    defeat  creditors,  iv, 

430,  n.  (A). 
Fraadulent  npTBttnlatuiiu,  [see  Jt/praaOa- 

Fnehoid,  ileflned,  iv.  23,  24,  {see  ElaUt 


and  V 


"■L 


Fm  thipi,  i.  VJA. 
Frrigk,  defluition  of,  ill.  219. 
mother  of  wan>B,  iii.  ISI 
earned  bj  deUvery  of  cargo,  iii.  21Q. 
when  du?  in  whole  or  part.  iii.  219. 
on  outward  voyagel  iii.  220. 
la  retained  till  paiil,  iii,  220. 
Ib  for.  iii.  £»,  221. 
coQsignee  of  goods,  when  liable  for, 
iii,  221.  222. 

□  sale  of  jHirt  of  goods  ttma  necee- 
sity,  iii,  aa2,  228. 


BlXldB  1 


••ii 


i.  484.  615,  a.  (c),  61ft- 


Freighl,  nsaifmce    of  bill  of  iBiOg 

liable  Ibr.  iii.  Xil.^SO. 
eralmigo   iuid  bluduulc.  tUM 

222.  223. 
payment  ot,  ill.  21U. 
csptuTC.  eBbct  OD,  iii  '£IS. 
dcterionuioti  of  itoodd  on  to* 

224. 
live  stock,  fl^i^lil  OD.  iii.  SS 
e»tra,  Ui.  212.  n.  (if). 
paid    in    sdviuKTe,    wh^   ic 

back,  iii.  226.  ^£1. 
pro  rala,  wbfn  due,  iii.  T^-Zt 
apportionnteiti  of.  iii.  22^ 
eamcHl  iu  otlicr  riHiteU.  iii.  ffl 
defined  n*  an   InsimUe  iifli 

2'>9.  270. 
earned  by  ncutnli  □arryiof  | 

goods,  i.  124.  126. 
when  earoed   by   ra^ilor  iti 

vessel,  i.  131.  ' 

traniter  on  atMndouitienl  tn 

331,  S82-S35.  I 

FrtighliT  of  ikip,  iii.  802. 

Fugiiiitt  from  justice,  iL  82. 
coQBtitutiotud  praviaini  ~ 
how   fer  state  execative  B 

to  deliver,  ii.  32.  83  a 
upon   what   evidence  amat| 

made,  ii.  82  and  nntin.  3 
from  jiutice.  surrender  nCt-fl 
from  ■en'ioe,   niude   of  i«if 

404,  note.  ^ 

ihini  service,  law  at  1850.  nil 

from  service,  ii.  82.  257,  n.  1*), 
W  lo  puj)  debtn    iv.  4^1,  n.  la), 
jiun  mates,   iOtvi:^,    iroL.  Em 
Kew  York,  iv.  aa6. 


GamMiMiii.  ii,  403,  n,  (a). 

Judgment  in  proceedings  Ik'.  bi 
i.  -Jai.  note,  (soe  J«AimM.\ 
Gaieral  aivniot,   wjieltier  fender  a 
tomry  Iul>Ie  to,  iii.  a5U.  9SH. 
what.  iii.  232. 
GfOrgia  itatale  codt,  i.  473.  n.  {b). 
Grrman  oiiifidrTai'f,  i.  215. 
GeHi'o  nn^Hinun,  li.  616,  n.  {e). 
Gilibon  OH  OibijHikUum,  ir.  32,  n.  (ift- 
Gifii,  U,  487-448- 

kimls  of,  ii.  438.  489. 
how  fiir  contracts,  ii.  43T,  4%. 
title-  ri™,  ii.  4KS.  440. 
ncceasily  of  delivery,  it,  48^.4] 
lubject  of,  muat  be  iKrt>iii.«B 
tnal  assent  of   both  parties 
sary,  ii.  438. 
may   be    in    trust    for   othcn 
the  donee,  ii.  440,  n.  1 1). 
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Gifts,  irreyocable,  ii.  440. 
fraudulent,  ii.  440-448. 
to  wifb,  children,  as  to  creditors,  ii. 

441-443. 
how    &r    validity    of,    affected   by 

amount  of  debts,  ii.  441  and  ns.  («) 

and  (/). 
validity  of,  as  affecting  subsequent 

creditors  and  purchasers,  ii.  441,  ns. 

(6),  (/),  442,  n.  (a), 
of  proi)erty  which  creditor  could  not 

reach  by  legal  process,  ii.  442,  448. 
of  choses  in  action,  ii.  489,  ns.  (/) 

and  (3). 
causa  mortis,  ii.  441  448. 
of  donor's  own  promissory  note,  not 

valid  as  donatio  causa  mortis,  ii.  489, 

n.  (8). 
in  remainder,  to  unborn  children,  iv. 

283,  note. 
causa  mortis,  between   husband  and 

wife,  ii.  187. 
of  personal  property,  when  absolute, 

ii.  363. 
Gilbert,  Lord  Ch.  Baron,  works  o(  i.  610. 
GlanvUU,  i.  497. 
CMd,  (see  Mines.) 

Good  will  of  partnership,  effect  of  dissolu- 
tion on,-iii.  64  and  notes. 
Goods,  (see  Sales  and  Representations.) 
extent  of  the  words,  goods,  wares, 

&c.,  ii.  610,  n.  (/). 
risk  on  buyer,  ii.  492. 
neutral,    in   enemy's    ships,  free,  i. 

128. 
liable  to  captor's  freight,  1. 181. 
casually  lost,  ii.  866.    - 
specific  articles,  ii.  601, 602,  606,  606- 

609. 
Government,  de/acto,  i.  26,  167. 
Grandchildren,  iv.   346  and  n.  (/),   (see 

Children.) 
Grand  jury,  ii.  12. 
Grants,  bounded  on  highways,  iii.  488, 

434. 
bounded  on  streets,  what  passes  by, 

iii.  483,  n.  (a). 
may  be  restricted  by  express  words, 

iii.  433,  434. 
of  lands  or  waters,  iii.  427  et  seq, 
of  lands  above  tide,  iii.  427. 
government,  bounded  on  waters  not 

navigable,  iii.  427  and  n.  (d). 
construction  of,  on  navigable  rivers, 

iii.  427,  ns.  (c)  and  {d). 
of  franchises,  by  state,  how  construed, 

iu.  468. 
not  good  without  consent  of  grantee, 

iv.  454,  466. 
by  king  or  government,  construction 

of,  i.  619,  661,  (see  Deed.) 
Greeks,  their  advance  in  national  law,  L 

4,  6,  22. 
Greek  government  in  1882,  i.  28. 
Greenwich  hospital,  iii.  180,  181. 


Gross  n^lect  defined,  ii.  560,  562,    (see 

Negligence. ) 
Grotius,  efiect  of  his  writings,  i.  16. 

his  successors,  i.  17,  18. 

opinion  on  capital  punishment,  ii.  14. 
Growing  crops,  iii.  477,  iv.  468. 
Guaranty,  mercantile,  defined,  iii.  121. 

when  indorsement  is  not,  iii.  89,  ns. 
(/)  and  (^*). 

statute  of  frauds  as  to,  iii.  121. 

consideration  must  appear  in,  iii.  121, 
122. 

what  consideration  sufficient,  iii.  122- 
124. 

when  indorsement  not,  iii.  128, 124 

when  discharged  by  laches,  iii.  124. 

construction  of,  continuing  and  limit- 
ed, iii.  124,  n.  (6). 

not  se^rately  negotiable,  ii.  549,  n. 
(a),  iii.  124,  n.  (r). 
Guardians,  several  kinds  of,  ii.  220,  221. 

bynature,  ii.  220,  221. 

when  chancery  will  interfere  with,  IL 
220,  221. 

by  nurture,  ii.  221. 

in  socage,  ii.  221-224. 

may  not  transmit  or  assign  their 
trust,  ii.  223. 

in  New  York,  ii.  224. 

testamentary,  ii.  224-226. 

testamentary,  may  be  removed,  ii. 
226,  n.  (a). 

marriage  ot  female,  or  of  her  ward, 
ii.  226,  226. 

when  married  women  may  be,  ii. 
226,  n.  (a). 

one  of,  maintains  action  against  an- 
other, ii.  226,  n.  {'6). 

distuiction  of,  by  nature  and  socage, 
ii.  226. 

chancery,  what,  ii.  226,  229. 

may  be  compelled  to  account,  ii.  229. 

authority  of,  over  property  and  per- 
son of  wards,  ii.  227,  n.  (6),  228- 
281  and  notes. 

power  over  real  estate,  iL  228,  229. 

ad  litem,  ii.  229. 

not  to  make  profit  of  their  trust,  ii. 
229. 

liability  of,  for  money  misapplied,  ii. 
230  and  n.  (h),  2:n  and  notes. 

liability  of,  as  trustees,  ii.  229-281. 

must  not  allow  ward's  money  to  lie 
idle,  ii.  230,  231. 
Guardian  and  ward,  ii.  220-281. 

dealings  between,  ii.  229,  280,  488,  n. 

Guardianship,  personal  trust  not  transmis- 
sible, ii.  228,  265. 
ceases  as  to  females,  on  marriage,  ii. 
226,226. 

Guatemala,  treaty  with,  i.  166,  n.  (2). 

Guest,  (see  Innkeeper.) 

Guidon,  iii.  846. 


Bahfm  awwit,  writ  of,  U.  26. 

u;t  ur  SI  Chartes  11.,  i;.  2,  u. 
New  York  sutule  relating  to 
when  AoAhu  coTjUU  does  no 


lie,  ii. 


to  rcmoTe  a  farpigncr  from  ttate  jn- 

riadiction,  i.  801. 
when    grantei!    by    United    SuteB 

cnom,  i.  29<J,  note,  301,  S23.  note, 
jurisdiction  of  ilate  oouris  in  respect 

tu.i.  400,  4U1. 
in  catea  of  fngiliveB  from  Berries,  i. 

granted  lo  parents  for  the  recOTei7  of 

childrcD,  U.  191,  n.  {e),  -JOd,  a.  (A). 
Bartdifai  ImAtma,  It,  3DT. 
Hale.  Sir  Mftliben,  PleBS  of  the  Crown, 


Hamilton,    AlcxKoder, 

dsbti,  i,  »3. 
cluLTKcWr,  as  conunerdal  lawTsr,  iii. 

20. 
Himentti(  Itar/ue  and  calf,  iii,  11. 
H'lr-U'irU.  -Uri  Ch.,  i.  4;i4. 
U:Lu-k.u..  on  criminal  kw,  i.  611,  612. 
H'jiJ  iii^Ir^ittaenii,  tiieir  smvusbilitf,  i. 


when  words  of  purchftsc,  iv.  220. 
use  of  tlie  UTin  in  tn'OUts,  ir.  6-8 

debts 'of  ancf^lors.  it.  410.  420. 

collnleral,  if.  400,  401. 

dvU  law  AS  to,  IT.  8UT. 

liglit  and  lawful  in  a  will,  iv.  6S 


Beirtooiiu.  defined,  ii.  342,  343. 
Hfrbaa,  m  hn,!.  iv.  451  and  n,  (d). 
Bentfilaauna,  defloed,  iii.  401^08, 
(See  tncoqiorfai  BurdilaiKfMi.] 
High  and  tom  waler  mark,  aa  to  juriadiction, 

i,  866, 
Highttai.,  whnt.  i,  867. 
B^hicay,  deOncd.  iii.  4S2. 

floil  in,  owneniiip  of,  iii.  4S2. 
Biij''''ent  owners,  right  of,  iii.  432- 

434. 
owner  of  soil,  when  liable  tbr  dam- 

m?«.iu.433,n.(o). 
dedication  of,  iii.  488,  n.  (a). 

s,  bouoded  on,  iii.  488,  434. 
"ii,  427.  n.  (d). 
in  navicablc  atTeRnii,  iii,  427, 
in  freih-witer  riTcn,  iii.  413,  4U. 


Rrants,  t 

in  weste 


facta 


,  488.  I 


(«)>* 


31I1-3H 


Biffhtcai,,  what 

(See  Uedicatum.) 
Hiring  ofchaUfU,  ii.  809. 
Uislory  of  the  Isw  at 

Amuricau  Uoion. 

of  tr^adsea,  i.  4SI9-SI4. 

law  reports,  L  47U-4U7. 

civil  law,  1.  616-548. 

domesuc  atavery,  ii.  2S 

prujierty,  ii.  S'JU-IOe. 

maritime  law,  iii.  1-21. 

of  writ«nt  uo  billa  and  i 


tenure,  iu.  4K7-6I4. ' 
trealment  of  Indiana,  iS.  STH 
rule  in  SlieUej'a  uuie,  i>-lU4 
executory  devuea,  iv.  364-jH 
uses.  IT.  S'M-am- 
alieoHtiiin,  ui.  501  614,  ir.  tOk 
devises,  iv.  6Dl-fill6. 

Halfirt't  rtpaitt,  i.  tint,  4M.  i 

I/obbf's  theory,  i.  47. 

Boiidiigi,  note*  fiUling  doe  on,  iH.  II 

HomtvfE,  iii.  &1I, 

ifnw /wrt.  iii.  171,  n.  (f). 

Bomeamd,  exeioptiofi,  lii.  4T9.  aam 

HinHidde,  wlien  juaCi Sable,  ii.  IG- 

Hom.ii,t  rrrlmiando.  \.  40*,  note,  H-S 

i/t>7l>«.  IL  103,  D.  (o).  k 

niitpilai,  Greenwich,  lii.  180,  I8L.  I 
Bmrage,  i.  106.  4 

i/oslifc,  eml>argo.  i.  60. 

character,  by   holding  lands  ia 

niy's  oouQtry.  i.  74. 
diameter,  by  resilience,  i.  76. 
by  colonial  trade,  i.  81. 
EuKtieh  rule,  1.61. 
when  person  or  property  is,  i.  Tl- 
character,  when  acquired  b»  a 

i.  74.80.31.82. 
chatscier,  when  acquired  bj  m 
under  enemy's  Ba^,  i.  i& 
Hatdipal,  iv.  419,  note*. 
Bo«n  of  Repnumtalivet,  i.  228. 

meoibi^  elected  by  ilislrictL  i.  1 
Habnet.  i.  83. 

Biuband  and  Wife,  law  of,  ii.  I29-ls; 
when  join  in  strit,  iL   181,  1S7, 
142,  180,  181. 

Uw,  A.   129,  184 


.„^„ 


rights   nnder   joint    conveTano 

132,  133. 
snrviToniliip  between,  ii.  194,  14 
separate  ogrecmenta  belwem.fii 

oration,  not  proiected.  iL  171 

n.  (A). 
rights  and  datiet  of,  after  aciwi 
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z    Hwitand  and  Wife,  history  of  law,  and  dvil 
law  relatiye  to,  ii.  179  and  n.  Id)- 
i  187. 

Muaband,  right  of,  to  change  domicil  of 
I  wife,  (see  LkmicU.) 

1  right  of,  as  affected  by  domicil,  (see 

Domicil  and  Lex  Loci.) 
(See  Wife,  Marriage  and  Divorce.) 
riglit  to  wife's  land,  ii.  130,  162,  n. 

nght  to  wife's  life  estate,  ii.  184. 
right  to  wife's  chattels,  real,  ii.  184. 
right  to  wife's  choses  in  action,  ii. 

135-143,  (see  Choscs  in  Action.) 
.  right  to  administer  on  wile's  estate, 

ii.  136. 
by  what  title  he  takes  wife's  choses 
'  in  action,  ii.  136,  142. 

right  to  wife's  personal  property  in 

possession,  ii.  143. 
liable  for  wife's  debts,  ii.  143-145. 
liable  to  maintain  wife,  and  furnish 

her  necessaries,  ii.  146-149. 
not  liable  when  wife  elopes,  ii.  147, 

148. 
liable,  when  he  drives  his  wife  away, 

u.  146,  147. 
liable  for  wife's  torts,  ii.  149, 160. 
not  liable   beyond  separate  mainte- 
nance, ii.  161,  180,  181. 
when  he  may  give  property  to  his 

wife,  ii.  163  and  note, 
right  to  wife's  paraphernalia,  ii.  168, 

n.  (c). 
•  accomitable  fbr  wife's  separate  estate, 

u.  164,  166. 
when  he  must  sue  alone,  ii.  180,  181. 
control  of,  over  his  wife,  ii.  181. 
action    given    to    representative    on 

death  of,  (in  New  lork,)  ii.  182,  n. 

(1). 
wife  s  equity,  ii.  188-148. 

not  bound  to  make  wife  convey,  ii. 

168. 
elopement  of  wife,  ii.  147, 148. 
cannot  contract  with  wife,  ii.  129, 

130. 
seised  by  entirety  with  wife,  U.  182, 

iv.  363. 
ffypotheca,  u.  677,  678  and  n.  (1),  iv.  187, 

n.  (c). 
Hypothecation  of  ship  by  master,  iiL  172, 

173. 


Idiocy,  as  affecting  contracts,  ii.  461,  462. 

Idiots,  not  capable   of  contracting  mar- 
riage, ii.  76,  76. 

Ignorance  of  law,  no  ground  for  relief,  ii. 
491  and  notes, 
of  feet,  ground  for  relief,  iL  491  and 
notes. 

lUegal  contracts,  how  affected  by  Ibreign 
law,  m.  266,  266. 

67* 


lUegal  contracts,  when  void  fer  illegality, 

ii.  466,  467.  468. 
Illegitimate  children,  (see  Children.) 

when  saved  in  void  marriages,  ii.  97- 

99. 
when  legatees  or  devisees,  iv.  414, 
416,  note. 
Illusory  appointtttcnts,  iv.  842,  848. 
LnmoUlia  situm  sequuntur,  ii.  67,  429,  iv. 

618,  614. 
Impeachments,  i.  288,  289. 
Implication,  devise  by,  iv.  637,  688. 
Implied  revocation  of  a  will,  iv.  620-632. 
Import  duties,  i.  248,  note. 
Imposts,  laid  by  statce,  i.  392-394. 
Impressment  of  seamen  denied  by  United 

States,  i.  156,  note. 
Imprisonment  for  debt,  ii.  397-400. 

relief  from,  by  habeas  corpus,  ii.  27. 
for  debt,  abolished  in  various  states, 
ii.  398,  n.  (c). 
Improvanents,  internal,  by  congress,  i.  268 
and  note, 
of  projjerty,  right  to  recover  for,  ii. 

334-338. 
mortgagee's  claim  for,  iv.  167. 
Inadequacy,  (see  Price.) 
Incestuous  marriages,  ii.  83,  84. 
Incorporeal  herfditaments,  iii.  401-486. 
defined,  iii.  401,  402. 
right  in  a  pew,  what,  iii.  402. 
how  qualified,  iii.  402. 

1.  Right  ofcominon,  iU.  403-409. 
defined,  iu.  403. 

Pasture  and  estovers,  iii.  404. 

common  appendant,  iii.  406,  400. 
common  appurtenant,  iii.  404,  406. 
may  be  apiiortioned,  iii.  406. 
how  extinguished  by  alienation    or 

purchase,  iii.  406,  407. 
how  affected  by  descent,  iii.  408. 

2.  Common  of  piscary,  iii.  409-418. 
common  of  fishery,  iii.  409. 
free  fishery,  iii.  409,  410. 
several  fishery,  iii.  410. 
distinction  between  common  fisherv 

and  common  of  fishery,  iii.  410, 

411. 
fresh-water  rivers,  fishery  in,  iii.  411- 

418. 
property   in   fresh-water   rivers,   iii. 

418. 
property  subordinate  to  highway,  iii. 

418. 
fishery  in  navigable  rivers,  iii.  414- 

418. 
fishery  in  sea  and  its  arms,  common, 

iii.  412-418. 
statute  regulations  of,  iii.  414r418. 
remedies  for  disturbance  of,  iii.  416, 

418,  419. 
8.  Easements,  iii.  419. 

easements  defined,  iii.  419. 
1.  Ways,  iii.  419-427. 

demied,  iii.  419. 
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Inammmi  )irTrtUlaiumtt,  ibny,  right  to,  iiL 
421,  n.  (r). 
nari  thim  oeceuitr,  ui.  421,*122. 

2.  fiipanan  nyA/i,  iU,  427-433. 

owoenliiii  of  lands  ou  tide  walen, 

Li-  427. 
on  laiiiln  sbore  tide,  iii.  417,  427, 

im. 

IU(e  owns  betow  high  wat(T,  iii. 

i27. 
ennu  of  laiuU  on  lido  waten,  iii. 

427. 
gninta  of  liinda  ftbove  tide,  iii.  427. 
change  uf  rivur'l  coun«,  eflect  on, 

iu.  428. 
ullqnoii,  doctrine  of,  iiL  428. 

Istuidi,  in  riren  or  sea,  iii.  428. 
fes-abore  deOned,  iii,  4)11. 
■iiore  of  riven  defined,  iii.  427. 
(See    Bumdanit,    GrtMt,    Hivtn, 
WiOm,  Ac.  I 
fl.  niahvavii,  defined,  iii,  482. 

ownership  of  loU  in.  iiL  432,  iU. 
adjiiceDt  ownen,  right  at,  ili.  4^ 
433, 


4.  •jeni'tadn    and    ndnoffe,    identical 
with  eluemenU,  iiL  436. 

[See  Eiuemtnls.) 
Party  aaila.  iiL  4116,  487, 
right  to  inpport,  in.  487. 
founditlion  wAlls,  iii.  4S7. 

I8ee  EaKtnails.) 

local  reguUlion*  of,  ill.  4S7,  436, 


43d, 


r  of  loil,  right  ( 


/nwporm/    KtnttiU 

uaertxiXyc 

wbetlter  aocepuocc  \ij  p^ftF 

C06HU7-,  iiL  451,  mica.         J 

8.  RiijhU  by  Umac,  iii.  462.  J 

parol  lictmxe  acivd  oa  inw^ 

iii.  4j>2,  453.  doim.  J 

dlntrence      between    Sonn  .| 

faoemeat,  iii.  HO. 
whpn  tioeiup   tniut  be  n  wiil 
iii.  46X  4&i. 
4.  0#M.  iii.  4M-4.58. 

nut  iiici>rpoT«'al  in  1 1  iHiiibii* iii 

red  Sistes.  iii.  464.  ' 

(S«  OjfU-e,.)  i 

^       &w.  defined,  iii.  458.        1 

ry,    iU    rights    udt  oUgH 

m 

to  miter  grami  ^ 


6,  FraneJa 

iii.  458,  4SW,        .    . 
wb&t  ia   imerlWetKie  wixli, 
-     (o). 
Sht  of 


im.x 


t»c<l.  UL4Ca 
inddeots  of  Ule,  IiL  VHk. 
7.  Jinui,  ui.  4fiO. 
(See  ri'b^  Ante.) 
Imdyaiile  failure  of  UKUt, 

/wAiuta  /frTurti,  iL  176,  n.  (6). 
Indian;  tlieir  original  title  to  bu^Ll 
266.  iu.  871»-aU9. 

not  cicixcn*.  ii.  72. 

their  relatione  to  the  whitca,  fi.  ti 
800, 

policy  of  New  York  towaidi,iiL> 

rights  of,  ii.  72,  78. 

coimtry,  iii.  808. 

late  federal  le^slation  in  ntgrnt  I 


dntj  to  ulJBcent  U|id«.  iii,  4S0. 
right  of  owner  defined,  iij.  489. 

6.  EaiauiMi,  Acquired,  and    lo»t  bf 

prescription,  iii.  441. 
gained  l»y  twenty  year»'  n»or,  iiL 

441, 
nature  of  tlie  user,  iii.  441-447. 
(See  PreKription.) 
andeot  tights,  doctrine  of,  iii.  448. 
acquired  by  twenty  jean'  uter,  iii. 

44», 
8.  Eattmeul),   loat   by  abandonment, 

iii.  448, 
noo-UBcr   (br   twenty   yeaw,  with 

corruboratiTe  ^-la,  iii.  448,  449. 
unity  of  poBsesaion  extingiuBhca, 

iii,44U. 

7.  fownutiri,  lost  by  dedication,  iii. 

460,  451. 
dedication  yolid  without  grantee, 
UL  460,  461. 


240. 
(See  ChildraiiaA  Nrr. 
when    btlie»    allowed    for   imM 

naaw  of,  U.  101.  ns.  (r )  and  |l|. 
age  of  m^ority  of,  it  :£i3. 
acta  of,  when   roid   or   vrndaUk 

2a4-23», 
acM  of,  generally  only   *oidaMe. 

234,  SJo. 
acts  of,  when  to  be  avoided  or  et 

firmcil,  ii.  230-^U. 
lands  of,  tuay  be  suld,  ii.  230  an! 

■eta,  how  avoided,  ii.  28G.  238. 
when  ratiflcatton  of  octit  nf.  iidem 

ii.238,ns.(0,(a(«idt4l. 
what   acts  ot   u«   UndinK.  fi.  9 

248.  *^ 
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Infants,  what  are  necessaries  for,  u.  289 

and  n.  (1). 
not  protected  in  their  fraudulent  acts, 

ii.  240. 
when   husband   liable   for  debts  of 

wife,  ii.  240,  n.  (a), 
are  liable  in  actions,  ex  deliclo,  ii.  241 

and  notes, 
may  make  will,  ii.  242. 
may  act  as  executors,  ii.  242. 
wlien  entitled  to  their  earnings,  ii. 

198,  194  and  ns.  (a)  and  (1). 
may  contract  marriage,  ii.  248. 
day  given,  when  of  age,  ii.  245  and 

n.  (c). 
may  make  marriage  settlements,  ii. 

243. 
may  bar  rights  of  dower,  ii.  248,  244. 
suits  in  equity,  against,  ii.  245. 
en  t^entre  sa  mere  takes  contingent  re- 
mainder, iv.  248,  249. 
as  to  execution  of  lowers,  ir.  824. 
property  of,  how  managed  in  chan- 
cery, ii.  22fJ,  231  and  notes, 
testaments  by,  at  what  age  valid,  ii. 

242,  iv.  606. 
when  competent  to  act  as  executors, 

iv.  618. 
allowance  for  their  maintenance,  ii. 

191,  192  and  notes, 
laws  regulating  labor  of,  ii.  261,  262 

and  n.  (1). 
Infanticide,  ii.  208,  204. 
If\fidds,  opinions  concerning,  i.  11. 
Infixuncey  undue,  of  attorneys,  ii.  488,  n. 

(/),  iv.  447. 
rendering  a  will  invalid,  iv.  505,  ns.  (6) 

and  (6). 
Informations,  ii.  12. 
Inheritance,  (see  Descent,) 
Injunction,  not  to  be  granted  by  federal 

courts  to  restrain  state,  i.  412. 
when  federal  courts    may  grant,  i. 

804,305. 
not  to  be  granted  by  state  courts  to 

restrain  federal,  i.  409,  410. 
to  protect  equitable  assets,  iv.  422,  n. 

(d). 
to  protect  copynght,  ii.  878,  879. 
to  protect  private  rights,  ii.  888,  889, 

Inns,  defined,  ii.  595,  596. 
Innkeepers,  responsibility  of,  ii.  592-595 
and  notes, 
not  bound  to  ftimish  business  rooms 

to  guests,  ii.  596. 
who  are,  ii.  596,  596. 
right  of  lien,  ii.  684,  n.  (d),  642. 
who  might  become  at  conmion  law, 

ii.  595,  596. 
bound  to  receive  guests,  IL  597,  n. 

(a), 
right  of,  to  sell,  ii.  642  and  n.  (2). 
Inquest  of  office,  ii.  54-61. 
Insanity,  ii.  450,  451. 


Insanity,  what  degree  of,  incapacitates  a 
testator,  iv.  505,  ns.  (1),  (2). 
as  afiecting  contracts,  ii.  450-458. 
In  solido,  iii.  82,  83,  84,  156. 
Insolvency,  what,  ii.  889. 
Insolvent  laws,  effect  of  discharge  under, 
ii.  892-895. 
assignments  under,  ii.  895,  899,  401- 

403. 
relative   to   imprisoned   debtors,    ii. 

397. 
assignees  under,  trustees,  ii.  405-407. 
as  affecting  foreign  property,  ii.  405- 

408. 
their  constitutionality,  i.  420,  421. 
purchase  made  of  an  insolvent,  ii. 

519,  620. 
corporation,  ii.  814,  815. 
as  affecting  contracts,  (see  Obligations 

of  Contracts.) 
state,  discliarge  under,  when  valid,  i. 

420-428. 
how  far  constitutional,  i.  420,  421. 
Inspection  laws,  state  may  regulate,  i.  489. 
Instance  court  in  admiralty,  what,  i.  854- 

866,  878,  880. 
Instruction  of  representations,  right  of,  ii.  9, 

note. 
Insurance,  nature  of  the  contract  o(  ii. 
487,  n.  {d). 
marine,  iii.  268-262. 
definition,  iii.  253. 

1.  Parties  to  the  contract,  iii.  258,  254. 
property  of  alien  enemies  not  insura- 
ble, iu.  253,  264. 

state  laws  as  to  foreign  insurers,  iii. 
257,  ns.  (b)  and  (2). 

2.  Policy  shall  be  in  writing,  iii.  257',  n. 

(c). 
alteration  in,  without  consent,  iii.  257, 

n.  (c). 
on  ship,  what  it  covers,  iii.  258. 
"  whom  it  may  concern,"  effect  of, 

iii.  258. 
<<lost  or  not  lost,"  effect  of,  iii.  258, 

269. 
what    interest    insured   by   general 

terms,  iii.  258,  269. 
rules  of  construction  of,  iii.  259,  260. 
made  by  brokers  or  factors,  iii.  260. 
assignment  of,  iii.  261. 
clause  against  assignment,  iii.  261,  n. 

on  time,  iii.  807. 

on  cargo,  iii.  809. 

interest  in  the  property  at  time  of  in-. 

surance  and  loss,  iii.  257, 258  and  n. 

(6). 
on  outward  and  homeward  voyages, 

iii.  809-311. 
8.  Insurable  interest,  iii.  262,  277,  note. 

And  herein 
1.  OfiUicit  trade,  iii.  262. 

on  unlawful  voyage  void,  iii.  262, 
268. 
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7«urTi»«.     TTomBM,    Ifillir^tJi 

Muntrie.  »«iid.  ui.  265-2159. 

a-yted.  iii.  268. 

■ndna.  (l>«Ddf2|.                   ■ 

BDd  Dole.                                     \ 

2&S  lain,  thy 

lunire  of  2ood«  must  be  dudosed, 
iii.  208.  iMu. 
S.  Stama,;  mga  not  iniunble,  iiL 

(trict   [«rfoimisnc«   oC  n^rt^J 

36U. 
w>)(ea  alread;  earned,  iiuQnUe,  iii. 

288,                                               i 
luaal  expresa  wamaliw,  fi.  9U 

■jm. 

DentraUty.  wamutj'  o£  B.  flO. 

against   illicil    Iradr,   to  oM  kl 

iiwurable,  iii.  269-275. 

tend.,  iii.  2»4. 

freight,  «*  insurable   iuteieit   de- 

8.  Po.;.  «W.,„  (Ae  pnf,^.  Si.  391. 

Boed.  iii.  £70. 

When  riik  on  freight  commeDce*. 

m.  2yl. 

iii.  2T0. 

embuso,  fttretgn  «  AimMi^l 

able  aeaiiul.  iiL  291.  201. 

■Igoee  imuraUe.  iii.  271. 

OD  Uve  stock,  iU.  269. 

Burable  riek.  ui.  a»3,               ^ 

KuudB  on  dwk,  iii.  2(J9  and  n.  (/). 

ini^rwc  U  tiuiu  of  iusunmce  und 

ui.  2S^                                          - 

loBi,  iii.  258.  D.  (.■). 
4.  0/;q«i  u«J  coJwJ  pJiai»,  defln»d,  iii. 

i»  usual  mateatt,  iii.  a9&            * 

meaning  oT  "KTenge"  b  dai^ 
295,2.(1). 

■wlued  poliuy  on  profits,  iii.  278. 

wbeiber  clause  be  exccptioa  «te 

Talualion  in  politj,  goncraltv  conclli- 

^                              .ive,  iii!i78an«in.  (/). 

ditioa,  iii.  -J^A. 

tottl  iMu,  -ithjn  cla«r.HL  SM 

ntual  perils   ootctwI   \ir  P»I«<J. 

^^^^B                          toul  1o»,  iii.  274. 2lb. 

^^^^B                     Khen  valusdon  opened,  iii.  276. 

neRlisence  of   ouuMr,  Cc,  ce>«i 

^^^^H                 6.  IVagrr  poiicia.  iiL  275.  2TA. 

iii.  SOU.  300.  n.  (aJ. 

^^^^V                     what  la  ituunble  interest,  iii.  276. 

inherent  doToota,  nm  consnd.  &! 

^^^^  . 

iu.  Ml. 

^^                                   carrier  may  insure.  Lit  276.  n.  (1). 

■                                       illegal,  iii.  2TT,  278. 

802  an.1  n.  {V).             f"*^- 

coUiiion,  damngc  by.  when  oorwi 

k                                          U.  S.,  iii.  279-281. 

iu.  302.  n.  [-I). 

^^                                  diitinct  from  pniiuu7  insuranoe,  iii. 

tioD.  iii.  302.  303. 
wordi  "  thieves,"  Ac,  how  cduaM 

^M                                  double  ininnmcD,  what.  iii.  280. 

^H                                   contribution  uf  uuderwriten,  iii.  280- 

iii.  303. 

■                                        282. 

lou  by  fire,  iu.  301. 

H                                    double  uitififactioo   Dot  aUowed,  tii. 

barratry,  what.  iu.  S«i.  3M. 

H                       ^-           .        .        . 

arnal  of  the  sbip,  iii.  303.  31M. 

9.  Fww,  iii.  307. 
1.  Tn™  ™ta«-B™.  iii-  307. 

^K                                             coDtributinD.  iii.  281,  □.  (e). 

^P                                     7.  BxprttaUition  and  warraal,/,  iii.  282- 

807.  S08. 

when  ri»k  enda.  iii.  308-312. 

W                                         282,  283- 

liberty  to  "touch  and  Bay."tft 

W                                      reprencnialion  defined,   iii.   282  and 

on  risk,  iii.  3<>J, 

1                                                                         DOH^d. 

what  fecH  need  not   be   communi- 

cated. iiL  283-286. 

iii.  311.                                 ^ 

where  Ihiight   ia   valued,   iu.  11 

tend  W  all,  iii.  2M. 

31Z 

»gent'i     represeniatioo*    bind.     iii. 

2.  Dtviaiiim.  defined.  Ui.  812. 

286. 

wliatja*tifie8.ui.  318. 

jury,  iii.  281,  285. 

and  iUy,"  iii.  414. 

iutenlion  to  deviate,  cBea  << 

ble,  iiL  284,  na.  (.}  ud  (2J. 

816.  816. 
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Insimmce,  liberty  "  to  chase/'  iii.  816. 
identity  of  voyage,  iii.  817. 
alteration  of  voyage,  and  deviation, 
iii.  317. 
10.  Duties  of  insured  on  loss,  iii.  818. 
constructive  total  loss,  iii.  818-885. 

1.  Altandonmenif  iii.  818. 

to  be  made  in  reasonable  time,  iii. 

820. 
necessary    only,    on   constructive 

loss,  iii.  820,  821. 
what  justifies,  iii.  821. 
stranding,  when  total  loss,  iii.  822, 

823. 
abandonment  once  made,  binding, 

iii.  324,  827. 
toaiver  of  abandonment,  iii.  827. 
loss  of  voyage,  when  loss  of  ship, 

iii.  827,  328. 
**  one  lialf  value,"  meaning  of,  iii. 

330,  331. 
allowance  of  one-third  new  for  old, 

iii.  331  and  notes, 
after  abandonment,  master  agent  of 

insurer,  iii.  331,  882. 
abandonment  of  freight,  iii.  882, 

333. 

2.  Adjustment  ofjpaxiiaL  hsSy  iii.  885. 

in  open  pohcies,  value  of  goods  es- 
timated, iii.  336. 
valuation  when  goods  arrive  dam- 
aged, iii.  836,  337. 
adjustment    under   memorandum, 

iii.  337,  388. 
adjustment  of  particular  average, 

iii.  337,  338,  n.  (a), 
extraordinary  exi)enses,  on  whom 

chargeable,  iii.  338. 
ex]>en6e8  beyond  total  loss,  when 
allowed,  iii.  340,  n.  (a). 
8.  Beturn  of  premium,  iii.  841,  842. 
when  returnable,  iii.  841. 
wlicn  retained,  iii.  841,  842. 
when  api)orti()ned,  iii.  842. 
sale  of  damaged  ship  by  master,  iii. 

332. 
Mtttmd  Insurance  Companies^  statute 

of  New  York,  iii.  342,  n.  (1). 
premium  notes  to,  how  given,  ne- 
gotiated, iii.  342,  n.  (1). 
Writffrs  and  treaties  on  Insurance, 
iii.  342-352. 
Insurance  of  lives ^  iii.  865-870. 
nature  of,  iii.  365. 
insured  must  have  interest,  liL  868, 

369. 
what  is  insurable  interest,  liL  868, 

869. 
when  wife  may  insure  husband's  life, 

iii.  368,  n.  (r). 
usual  terms  and  conditions,  iii.  869. 
warranties  in,  construction  of,  iii.  869, 

870. 
concealment  or  suppression,  effect  of, 
in.  870. 


Insurance  against  fire,  iii.  870,  87L 
general  nature  of,  iii.  870. 
ordinary  classes  of  hazards,  iiL  870, 

n.  (/). 
taxes  on  foreign  insurers,  iii.  871,  n. 

(a), 
insurable  interest,  what,  iii.  871,  ns. 

{t)  and  (3). 
special  interest  to  be  disclosed,  iii. 

372. 
"  whom  it  may  concern,"  effect  of, 

iii.  872. 
terms  of  policy,  iii.  872-875. 
duty  of  disclosure,  iii.  373. 
representations,  how  construed,    iii. 

873. 
warranties  in,  iii.  873,  874. 
power  of  insured  to  alter  building, 

iii.  374. 
enliancement  of  risk,  iii.  873  in  note, 
clause    against   assignment,  iii.  375. 
mode  and  effect  of  assignment,  iii. 

875  and  notes, 
adjustment  of  loss,  iii.  875. 
indirect  and    consequential    damage 

not  covered,  iii.  376,  n.  (1). 
loss,  how  far  to  be  certified,  iii.  876. 
strict  compliance  with  conditions,  iii. 

376. 
mortgagee's  interest  in  mortgagor's 
policy,  iii.  876,  n.  (</). 
Insurrection,  how  put  down  by  states,  i. 

407,  note. 
Intercourse,  with  an  enemy,  illegal,  i.  66. 
Interest,  on  rent  in  arrear,  iii.  488,  n.  ( /*). 
according  to  what  law  computed,  ii. 

460,  461. 
against  trustees,  ii.  281,  n.  (c). 
on  maritime  loans,  iii.  354,  355. 
on  incumbrances,  iv.  74. 
Intermediate  projits,  iv.  286,  287. 
Internal  imjnvveiMnts,  by  congress,  i.  267, 

268  and  note. 
International  law,  i.  51,  note. 
Interpleader,  ii.  556- 
Interpretation  of  treaties,  i.  174. 

of  the  constitution,  i.  243  and  note, 
of  statutes,  i.  460,  465,  467. 
of  wills,  iv.  584. 
(See  Wills  BXiA  Contracts.) 
Interesse  termini,  what,  and  its  nature,  ir. 

97. 
Intervention,  rights  of,  i.  28,  24. 
when  justifiable,  i.  28,  25. 
Intestacy,  wliat,  ii.  408.  409. 
Intestate,  estate  of,  sold  to  pay  debts,  iv. 
439. 
distribution  of  effects,  ii.  421-486. 
effect  of  domicil,  ii.  428,  429. 
Intoxication,  as  affecting  contracts,  ii.  451, 

.       452. 
Invalidity,  (see  Void.) 
Inventory,  ii.  414,  415. 
Islands,  formed  in  sea  or  rivers,  ilL  428. 
(See  Alluvion.) 


luM,  more  etlen^ivo  tban  children,  ir, 

41Sf  iV). 
of  dytni;  wiUiout,  id  reepect  to  real 

•Mtate.iv.  273-281,  2H3. 
of  indeflnile  (iulure  of.  It.  274. 
of  Ajm%  without,  a»  to  cliattela,  Iv. 


Jarmntt,  on  wUli.  W,  505,  d.  (6). 
Jajmnlu,  putting  n  party  in,  ii.  12  and  n. 

Jimitt,  buiuhi>d.  ii.  TS. 

jMitm,  ita  luiture,  iii,  282,  23S. 

TCgalBr  jettiron,  wlui^  iii.  2S3. 

(Sue  Aeenujc.) 
Joiid  crediiora,  iii.  64. 

ownerehiu,  In  perwinil  property,  ii. 
860. 

debtor*,  ii.  SS9,  n.  (n). 

Doners  of  pcmoiuu  property,  rights 
between,  ii.  350. 

powers  lu  to  landi,  iv.  326,  323. 


It  of,  not  derinbte,  it 


Judgnumtt,  of  apip^HraDPe  by  aUuMitl 

211.  HB.  (6)  and  i'i). 
jariaitictiuD  uf  ouurt   nmilauv.  n 

be  inqulreil  into.  i.  261.  a.  (ij 
in  rem,  i-  'J!6\.  262  sod  noKA. 
when   lien   in   IMeral  morti.  LSM 

2*H. 
Uen  of,  on  lanils, 

178.  *a4-tJiT. 
when  preauTucd  b 
inequity,  iv.  437.  t 
inti'rejt  bifond  b.r,  i 
of  tiii  peers,  ii.  13,  note. 
in  treapasB  and   trore*',  4 

8H7,  888. 
Jmliciat  tifparl/nfT, 

power,  where  reded.  Mi>l  iM  a^ 

i.  :nO,  295,  2M<.  9M.  8IU,  I9S|i 

So/nTMr  CiHirf.) 
extent  of  jarisiiiction,  i.  29S-3M  ^ 
■ajtis.  no  wnmuity,  if.  4JM  n.  f|^  i 
Tiowera    of,     conl^rrad    imM  4l 

»«..  i.  806.  ^^     > 

power,  by  whom  dispiwod  <C  t  Iw 


ITD.  Kl.  ■■■ 
kd.ir.W  ] 

•t.       ] 

*K.  -I 

er,  dhdlH 


nt  &vaH 


Jointure,  eflbct  of,  settled  on  in&nls,  ii. 

aia. 

ban  dower,  it.  55. 
i^wfyn,  how  nppoinled.  i.  291. 
tbeir  support,  i.  2U2. 
term  of  offlte,  i.  2U2-295. 
term  of  oltliai  in  tliii  several  states,  i. 

296. 
how  and  by  whom  impeached,  i.  305. 
of  U.  S.  muy  Rrant  b<  arau  and  in- 

j  unctions,  i.  300. 
Jftdgmaiu,  foreign,   wtien  codcIusitq,   ii. 

118-121. 
execution  of,  in  Europe,  iL  121.  n.  {d). 
in  France,  ii.  121,  n.  {d). 
in  rem,  conclusive,  i).  120,  a.  {a), 
no  tbreigo  sovereignty  obliged  to 

ecnle,  ii.  120. 
when  it  muy  be  questioned,  ii.  120, 

121  and  notes. 
when  in  ndmiralty  courts,  ii.  121. 
of  tribunals  of  otlier  stales,  i.  200. 
fitlthdue  to.  wlicQ  duly  authenticated, 

i.  200. 
naJ  tiei  record,  when  good  plea  to, 

280.261, 
of  juilice  <if  peace,  not  within  cona 

tutional  provisions,  i.  261,  n.  (2). 
remedy  on,  subject  to  legislation, 

419,  n.  (3). 
defendant  must  bare  due  notice  of 

suit,  i.  281.  ns.  (AJ  and  (1),  362. 
what  is  such  notice,  1.  291,  n.  (1). 


flinctlon,  in  w  hat  diScrcnt  I 
jsKtrial,  iii.  4fi7. 
Jvdiaani  may   declare    law*   i 

Oonal.  <.  44U.  , 

Jura  fuoinu'  iiapeHi,  i.  211,  212.  I 

Jure  uwri'i,  Ii.  180. 

Jurt  marili,  ii.  186,  tSS.  ^ 

Jtiruili/tjnn,  oourt  renderin^r  fbrwini  ji4 
1  mujit  have.  i.  aMl.  252. 


of  CI 


»  (se 


J,ul!cial  'l>eji<irlmr,il'.)  ~ 
of  stale  court,  of  Irespasse*  era 

ted  in  otlier  states,  ii.  4C3  n 

(2). 
of  equity  courts,  lu  tn  foreign  li 


i.  463  and  n 


(d). 


.  i.  26,  81. 

of  ambaiafttlcirs  and  evnsuis.  wlieotJ 

elusive,  i.  46. 
as  alTccled  bjr  prioritj.  ii.  123.  Iii. 
Jurtturadrna,  national  pruuTeM  irf,  L  IS 

445, 
Jury,  when  fnatcriality  of  &cta  quodl 

for,  iii.  2W, 
judges  of  tacts  and  motives,  ii.  3S.S 
trisJ  by,  secured  by  magna  ch«t*,l 

13  and  note, 
constitutional  provisiona  ae  to.  it  I 


JfUd 


i.  177. 


Jul  i/rfton't    , 

Jut  patlicam,  in  rivrn,  iiL  4 

427,432. 
Jus  hameatirum,  iii.  14,  15. 
Jiu  pomiMinii.  ii.  544,  546. 
what,  i.  108. 
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Jut  pottlrminii,  when  it  takea  efibct,  i.  109, 
110. 
how  long  it  suheiBts,  i.  110,  111.  ^ 


K 

Kindredj  degrees  of,  how  computed,  ii. 
•413,  422,  (Bee  DUtnbutUmA  iv.  410, 
411,  412. 


L. 


Labor,  price  of,  regulated  hj  law,  ii.  880, 

n.  (a). 
Lading,  chartered  vessels,  iii.  214. 
Lakes,  iii.  427,  n.  (d). 

within  admiralty  jurisdiction,  i.  867, 
n.  (6> 
Land,  defined,  iii.  401,  402. 

(See  EifiiHtors  and  Executions.) 

in    tiie   United  States  territories,  i. 

257-259. 
distribution  of  the  proceeds,  i.  260,  n. 

(a). 
when  considered  as  money,  ii.  280,  n. 

(c). 
what  the  term  embraces,  iii.  401, 402. 
contracts  for  sale  of,  to  be  in  writing, 

iv.  95,  450,  451. 
conveyed  by  writing,  iv.  450,  461. 
when  deed  requisite,  iv.  451. 
foundation  of  title  to,  iii.  877-899, 

(see  Tide.) 
may  be  entered  on  in  cases  of  neces- 
sity, ii.  888,  839,  840,  ns.  (6)  and 
(4). 
Landlord,  when  bound  to  repair,  It.  110 
and  n.  (d),  (see  Tenant.)^ 
right  of  action  by,  for  injury  to  the 
freehold,    iv.    Ill,    n.    (6),    (see 
Notice.) 
not  bound  to  repair,  iii.  468. 
(See  Rents.) 
summary    proceedings     to    recover 

premises,  iii.  476-481. 
chum  against  execution  to  one  year's 
rent,  iii.  482. 
Landmarks,  iv.  466  and  n.  (a). 
Lapsed  devise  and  legacy,  iv.  541. 
Latrocinium,  iii.  303. 
Law,  municipal,  definition  of,  i.  447. 

composed  of  written  and  unwritten 
law,  i.  447. 
Law  of  nations,  definition  of,  i.  L 
its  foundation,  i.  1,  2,  8. 
history  of,  i.  1-20. 
hfstory  of,  among  the  Greeks,  i.  4. 
history  of,  among  the  Romans,  i.  5, 6. 
history  of,  in  the  middle  ages,  i.  8. 
influenced  by  Christianity,  feudal  sys- 
tem, chivalry,  treaties  and  prece- 
dence among  nations,  i.  10,  uL 
offences  against,  i.  181. 


Law  of  nations,  the  evidence  of  it,  i.  18-20, 
69,  70. 

its  application  to  new  states,  i.  25. 

as  to  dominion  over  seas,  i.  26-81. 

as  to  regulation  of  trade,  i.  82.  ^ 

as  to  changes  in  governments,  i.  25. 

as  to  surrender  of  fugitives,  i.  86. 

as  to  ambassadors,  i.  88,  182. 

as  to  consuls,  i.  41-45. 

as  to  declaration  of  war,  i.  51-55. 

as  to  confiscation  of  enemy's  prop- 
erty, i.  56-60. 

as  to  confiscation  of  debts,  i.  62-65. 

making  property  hostile,  i.  74-80. 

as  to  sailing  under  foreign  flag,  i.  85. 

as  to  rules  of  war,  i.  89,  91. 

as  to  privateering,  i.  96,  97. 

as  to  disposal  of  prizes,  i.  100, 101. 

as  to  ransom,  i.  104. 

as  to  postliminy,  i.  108. 

as  to  rights  and  duties  of  neutrals,  i. 
115-133. 

as  to  contraband  of  war,  i.  185, 186* 

as  to  blockade,  i.  148. 

as  to  right  of  search,  i.  158. 

as  to  truces,  i.  159-161. 

as  to  passports,  i.  162,  182. 

as  to  treaties,  i.  165. 
Law  of  nature,  i.  2,  8. 

maritime,  its  foundation,  iii.  2. 

of  real  property  in  U.  S.  courts,  ir. 
279,  n.  (e). 
Laws,  must  be  constitutional,  i.  448-454. 

retrospective,  condemned,  i.  455,  456. 
Laybys,  on  hire  of  ships,  iii.  208. 
Leakage,  iii.  888. 
Lease  and  release,  iv.  494. 

covenants  not  to  assign  without  li- 
cense, iv.  124,  n.  {d). 
Leases,  whether  made  by  letting  land  on 
shares,  iv.  95. 

may  operate  as  an  estoppel,  iv.  98. 

when  contracts  amount  to,  iv.  105. 

not  for  longer  period  than  estate  of 
lessor,  iv.  106,  107. 

when  equity  will  relieve  against  de- 
fective, iv.  108. 

covenants  for  renewal,  iv.  108,  109. 

for  life,  iv.  23,  24. 

for  years,  iv.  85,  86,  94,  95. 

treated  as  real  estate,  iv.  93,  n.  (6). 

for  years,  when  exempt  from  regis- 
try, iv.  456. 

extinguished  by  merger,  iv.  99. 

extinguished  by  surrender,  iv.  108. 

duration,  iv.  106,  107. 

when  defeated,  iv.  105-107. 

commencement   and  termination  o( 
iv.  95,  n.  (6),  106,  107. 

when  lease  and  not  a  covenant,  iv. 
105. 

when  forfeited,  iv.  106. 

to  attend  the  inheritance,  iv.  85-94. 

from  year  to  year,  iv.  111-116. 

by  mortgagor,  iv.  157. 
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Lmua.  power  of  mnkinir,  vr.  106, 107, 
«Mi|pmi«nt  of.  bj-  k-»we,  ir,  W,  97. 
ibr  yeiiXB,  (see  fcjfiUt.) 
of  land  lo  be  in  wridng.  (soe  FrvDH^.} 
mortg>^;()e    of,  liable  ist  coveuanta, 

when,  W.  144,  145. 
of  iigrioultuml  luids  in  N.  York,  not 

In   exceeil    12   fean,    iii.  4Q1,  n. 

right  of.  tu  Sfsign.  It.  96,  (sm  EVaU. 

/di»,  and  7Vnonf.| 
risliiR  of,  o^nat  Bub-lesBee,  iv.  lOS. 
liitbili^  of  Biaifpiee  of.  ir.  SG,  97. 
wh«n  entr;  required,  iv.  97. 
mftv  forfeit  liis  eatate,  iv.  106,  (tee 
Porffil«r,.) 
Lmarji,  (see  Bn/aal  and  Z^cdiw.) 
wlien  pajabie,  ii.  417,  n.  la). 
UvKil,  ir.  641. 

when  diaiged  on  buili,  i*.  MO. 
Liyialatiiie /xxetr,  I.  447. 
Lmitim4U</  of  rliildren.  bow  detennincd, 
ii.  210-215.  (aeo  CAildrra.) 
by  aubaequent  marriage,  ii,  210. 
LoMt,  before  entrj,  Uabilit;  of,  iv,  97. 
LtOer  of  cndit,  wimt  fa,  ii.  549,  n.  la),  iii. 
&*,  n.  (r). 
negoliable,  liL  M,  a.  (e). 
ef  admiiiittnaioa,    (see   Adniitiitrator 

ruid  jiiininiilrnfisn.) 
of  credence,  i.  40, 


Ltxy  of  landa  on  execntlan,  ir.  4S2, 433. 

fM!  commimorut,  what.  ii.  583. 
Lex  ituinicilii,  as  to  personal  property  ac- 
qiiireii  bj  marrii^^,  ii.  tl3,  n.  |6}. 
a*  airiM:linK<livori«,  ii.  tlTandn,  (a). 

Lex  luci,  as  alTeetiiig  contracts,  ii.  463-463. 
9   lo   validity  of  contracts,  ii.  453- 


46C. 


0  obligation  of  contraula,  U.  457- 
prcaamed  to  be  made  with 


when  to  be  performed  In  other  ooas- 

lrie«,  ii.  469. 
B«  affiicling  rights  of  hnsbtrnd  and 

wife,  ii.  459,  n».  (a),  (A). 
does  not  apply  to  remedies  on  con- 
tracts, u.  462,  463. 
as  to  divorce,  ii,  1(MH17. 
do«i  nut  control  a*  ID  titneof  brin^g 

Bctiun,  ii.  4G2. 
in   relation   tu   treapasses   and  real 

property,  ii.  463. 
when  prCToils  aa  to  marriage,  ii.  92, 

98  and  Dote,  116. 
when  It  controla  personal  properly,  Ii. 

431-436. 
applied  to  persona]  property  against 

creditors,  ii.  406-408. 
ngnUuea  conveyance  of  land,  it.  441, 

11.(1). 


.H-uIiantf  (I 


Ltz  loci,  when  govanu  «^ 
IT.  618. 

as  lo  fureign  judgowtiu.  ii.  ll^-U 
as  lo  infiuicy,  ii.  2*1,  n  (ff. 
aa  to  asBignnivnta  in  biinLni{*n 
4(M-408. 

efltwti.  iL  41Ma 

KMienJIy,  IL  UH 

ta  to  copocilr  tu  cxNirvy  tat  AM 

ti,  6ti.  II.  (.1).  67,  II.  (u),  «tl-HL 

Lara  ailfe.&i  to   TvaX  jirapern  Hf| 

by  marriaife,  ii.  hki,  D.  W.         , 

as  ai^lied  iu  cedvd  lvntl(M7,U 

Ltbd,  definidoD  of,  u.  Ifl,  IT.  J 

riglit  of  Jury   to  dei^nninc  Ml 

fiict,  ii.  19,  note.  j 

truth  of,  liow  thi  A  JDatifluatioB  S 

dictmenta,  ii.  '£\,  34-:Ai.  J 
truth  of,  may    bt-  plvsdc<l  ii>|n 

strdoiie,  ii.  24,  'Jb,  tvM.         J 

2b" 


of  tlie  prew.  ii-  19. 
religious,  ii.  34. 
emigratiau,  ii.  84,  45-48. 
Litber,  on  politicaJ  ethics,  i.  8,  a 
on   political 


temporary,  ceases,  iii.  45^. 
diflerence  between  liceoae  wtd  M 

men  I,  iii.  462,  453, 
when  must  be  written,  iiL  451 
laiPi  declared  ounatitutitma],  L  tt 

na,  ((.)  and  (2). 
not  to  be  required  of  importRl  t 


validity  of,  creal«d    by  i, 

btits,  ii.  293. 
to  trade,  by  enemy,  i.  85.  86,  161 
constructlou  and  duration  ol^  L  Id 


an,  general,  defined,  i 
pardcular,  defined,  ii.  6:t-l. 
when,  in  general,  it  eEitla,  iL  tt 

636. 
by  mechanics  aiiid   buililera,  a.  i9 

and  n.  {d). 
of  flodur  of  soodH.  ii.  636,  636. 
fur  b^oncc  of  account*,  ii.  Bd6. 
of  common  corriera,  ii.  637,  638. 
posse^aion    requisite,   to  crMta  ■ 


of  faciur,  ii.  S28  and  note,  640. 
of  bankers,  ii.  624.  n.  (2|,  636. 
of  attorneys   and   •Miction,  ii  tl 


INDEX. 


685 


Lien,  of  dyers,  ii.  635. 

of  insurance  brokers,  ii.  641. 

of  wharfinger,  ii.  642. 

as  affecting  admiralty  jurisdiction,  i. 
869,  note. 

when  person  has,  in  admiralty,  i.  879. 

under  state  laws,  i.  378,  879,  notes. 

created  by  deposit  of  bill  of  lading, 
649,  n.  (6). 

by  auctioneer,  for  advances,  ii.  627. 

of  auctioneer   upon  goods  sold,   ii. 
636. 

of  master  of  vessel  for  wages,  bor- 
rowed money,  iii.  166,  167. 

on  ships,  by  material  men,  i.  879, 
note,  iii.  170,  171,  172. 

when  given  on  ships,  by  law  mer- 
chant, iii.  170. 

when  given  on  ships,  by  local  laws, 
iii.  170,  171  and  notes. 

lost  by  vessels  leaving  port,  iii.  171, 
n.  (1> 

of  owner  of  cargo  sold,  on  ship,  for 
indemnity,  iii.  171,  n.  (d). 

of  seamen,  fbr  wages,  i.  879,  880,  iii. 
197. 

right  of  stoppage  in  transitu  is,  ii.  640. 

on  cargo,  for  fi-eight,  iii.  220. 

how  enforced,  iii.  220,  221. 

of  surrogates'  decrees,  ii.  426,  n.  (d). 

lost   by   receipt    under    statute    of 
frauds,  ii.  493,  n.  {d), 

of  United  States,  for  duties,  L  247, 
248. 

of  United  States,  by  virtue  of  judg- 
ments, i.  247,  248  and  notes. 

on  lands,  by  virtue  of  judgments,  iv. 
178,  174,  434-437. 

equitable,  of  vendor,  for  purchase- 
money,  iv ^161-164. 

(See  Mortgage.) 

by  carriers,  ii.  637,  iii.  221. 

livery-stable  keepers,  ii.  634,  n.  (d), 

by  shipper,  iii.  220. 

of  warehouBcmeu,  ii.  636. 

of  execution  upon  chattels,  iv.  480, 
n.  (b). 

created  by  attachment  of  real  estate, 
iv.  435  and  n.  (</). 

of  landlord  for  rent,  iii.  467. 

of  creditors'  bill,  i.  247,  n.  (a). 

by  attachment,  against  assignee  un- 
der bankrupt  law,  i.  247,  n.  (a). 

of    inn-keepers,    for     expenses    of 
guests,  ii.  684,  635,  642. 

of  widow,  for  dower,  iv.  46,  67,  68. 
Life  insurance,  iii.  365-370. 

( See  Insurance  of  Lives. ) 
Light,  right  to,  acquired  by  user,  iii.  442, 
443. 

(See  Incorporeal  Hereditaments.) 
Limitations  to  suits,  ii.  462,  468,  iv.  187. 

to  suits  for  dowers,  iv.  70. 

promise  to  pay,  in  case  boired  by 
statute,  iv.  188,  n.  (1). 

VOL.   IV. 


Limitations,  contingent,  iv.  127, 128,  288. 
effect  on  estates,  iv.  125. 
in  executory  devises,  iv.  278,  287. 
upon  alienation  to  two  lives,  iv.  271 

and  n.  {g). 
on  accumulations  of  rents  and  profits 

to  real  estate,  iv.  286,  287. 
of  personal  estate,  ii.  862  and  n.  (6), 

iv.  284. 
in  trust,  to  preserve  contingent  re- 
mainders, iv.  256. 
void  in  part,  not  necessarily  in  toto, 

iv.  846. 
of  chattels,  when  too  remote,  iv.  283, 

286. 
as  distinguished  from  conditions,  iv. 

126. 
collateral,  iv.  129. 
conditional,  iv.  127,  249,  250.  . 
on  suits  in  equity,  iv.  189.  ^ 
Limited  jurisdiction,  no  protection  to  ac- 
tion done  without,  i.  303,  n.  (c). 
Lineal  warranty,  iv.  469. 
Lis  pendens,  ii.  121-123. 

principle  of,  ii.  125,  note. 
Littldon's  tenures,  i.  503. 
Live  stock,  carriage  of,  iii.  226,  226. 
lAveru  of  seisin,  iv.  480. 
Looai  law,  in  the  federal  courts,  L  841, 

342  and  n.  (a). 
Local  laws,  as  forming  rule  of  decision  in 
United  States  courts,  iv.  279,  n. 
(e),  (see  State.) 
Locatio,  ii.  685. 
Locatio  operis,  ii.  666,  688. 
Locatum,  ii.  585. 
Locus  delicti,  ii.  109. 
Loss,  partial,  merged  in  total,  iii.  802. 
total,  within  memorandum,  iii.  296- 
299. 
Lost  bill  or  note,  when  action  lies  on,  iii. 

82  and  note. 
Lost  goods,  ii.  356,  357. 
Louis  XIV.,  maritime  ordinance  of,  iiL 

16. 
Louisiana,  marriage  law,  ii.  183,  n.  (a), 
law  as  to  rents,  iii.  478. 
law,  influence  of  civil  upon,  i.  636. 
law  as  to  wills,  iv.  514,  n.  Cd). 
law  as  to  sale  of  intestates  estate,  iv. 

438,  n.  (d). 
law  as  to  attachments,  ii.  608,  n.  (a). 
Lucretius,  ii.  75,  n.  (a). 
Lunar  month,  iv.  96,  n.  (6). 
Lunatics,  capacity  for  contracting   mar- 
riage, ii.  76,  76. 
when  contracts  by,  void,  ii.  462. 
as  to  wills,  iv.  509,  n.  (/). 


M. 


Magna  Charta,  ii.  7,  12, 18. 

"law  of  the  land,"  meaning  of,  as 
used  in,  iL  18. 
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itnyivi  Chiirta,  OS  to  Uwitment  of  fiireigri- 

cra  At   iKiiiinK.'iii'eifieut   of   war,  i 

&Taf  Kf. 
Mainienaiiee,  wliat,  W.  446-150. 
itajentv,  when  llie  aute  of,  bind,  ii.  3gs 

und  n.  CO- 
of  truBteei  and  public  offlcen,  ii.  293, 

n.  (*). 
iffJa  prtAiltila  and  main  in  M,  L  167,  46S. 
J/«^>  imtftK.  iii.  126.  - 
Uimdamut,  a  sail  within  mcaniDg  of  ciiu- 

atltuIioD,  i.  2ii7.  n.  (rf). 
vlien  iaiucil  bj  Uniieil  8 tatce  judges. 

I.  Hon.  %'si. 

not  to  be  iasucd  to  (Scleral  oBkxn,  i. 

410. 
by  the  pin'nit  court  In  the  Diitrict  of 

Columhiu.  i.  SZ2. 
not  tram   fedcnU  to  aUite  courts,  i. 


Uandali 

Uamfactumi  artida,  when  properly  pa»- 
es  in,  U.  5S8,  68'J-Sul   and  nolea, 


Marint  toru,  i.  304,  t)Q7,  noiei,  3(i'J,  notes, 

881. 
ittrtiai  r^i,  &«ad  on,  by  wife,  ii.  174. 

kccanUnu  to  law  of  domical,  ii.  IBl, 
iBi.  4og,  na.  (a)  and  (i). 
ilarilime  biw,  hiatory  of,  iii.  l'-21. 

legislation  of  anclenta,  iii.  2. 

Athenians,  iii  2,  3. 

Rliodiaua,  Ui,  3,  4. 

liomana,  lit.  4,  5. 

letflaUtioQ  of  middle  agea,  iii-  T. 

AmalpM,  Pisa,  ie.,  iii.  9. 

CoiuiiaUi  dd  man.  iii.  10,  11. 

Olcron,  lawB  o^  iii.  12. 

Wiabuy,  iii.  13. 

Banseatic  League,  iii.  14.  15. 

legialntion  of  the  modema.  iii.  15. 

orainance  of  Louis  XIT.,  iii.  16,  16. 

English  deciaiona,  iii.  18. 

American,  iii,  20. 
Mantiuui  looHf,  iii.  863-363. 

1.  Bollomrg  Ifmd,  deflned.  Hi.  354. 
when  to  be  given,  iii.  853,  854. 

2.  Hfs/niiileniia  hood,  defined,  iii.  364. 
condiliona  of  those  loans,  iii.  366. 
nie  of  interest  allowed,  Iii.  366. 

not  to  be  mvea  for  pre.exiBtiog  debt, 
iii.  S58. 

what  circumslancu  turn  loui  into  or- 
dinary contratt,  ui.  857. 

lut  bottomry  bond  has  priority,  iii. 
368. 

property  wholly  loat  to  diBcharge  bor- 
rower, iii.  31W. 

partial  losa.  etTect  of,  iii.  360. 

whether  lender  is  liable  10  general 
average,  iii.  859,  SSO. 


Manllmr  lonnt.  loss.  t»ot  by  prrSl  i 

mokes  borniwcr  liable,  iiLM 

■naJugy  to  insiinuioc.  iii.  SoT-JH 

by   whitTO   bnods  may  be  (tr« 

8G1. 
given  after  deporf urc  of  tlup.  £ 
when  marine  intercut  oeaan,  m  I 
coiirls  tnodify  cuntract,  iii.  tU. 
Mariut,  iii.  126. 

Mttrkt  6v  iHjHu.  pirBi^y  of  ilmm.  ii-IR 
[h)  uid  (»).  ^ 

MarbeTa.  overt  malea.  made  in,  iL  flL 

'6'^  and  nutn.  ^ 

Af an/He,  letter*  oC  whiit,  i.  61.  | 

Atarriage,  law  ouicvniiDa,  ii.  To-W'l 

'noa[iable  of.  it.  Tu.       1 

Lce  trum  cMiWwb  "i^fl 

Qfintaxio.tloi.U.IUI 
en    iirocured    by   MM 


insanity  coneealetl  by  ftioik  t 
PKTty.  ii.77.  n.  (I).  ^ 

void  from  impoteacy,  iL  77- 

expedient  tlini  mdlity  at  nnw^ 
U>f»e  eaui^H  should  be  uaMi 
and  declared  by  decree  «l  ■■ 
76.  77. 

age  of  c™»cntIo,ii.  78,79, aH« 

promise  of  (narr1ag«  b«lw^|| 

anrl  peraun  of  mil  i^«,  IL  it  J 
not  to  be  contracted   by  on*  M 

wife  or  busband,  Ii.  TM. 
punishment  of  bignniv  or  pi4ta 

ii-  7».  8U.  81  and  noiva. 
excepted  caws.  ii.  7'J.  Ni. 
prohibited  betwe-ea  near  reUlkn 

81-85. 
between    a   msn    and    hia    nud 

sister,  84,  n.  (I). 
between  a  ma. 
ter,  84,  n. 
between    a  ni. 

with  iUegilimale  relui 

(2|.      . 
conaent  of  pareots  and 

ii  85. 
devises  in  reitraJnt  of.  when 


bw.i. 

how  celebrated  in  Boolland,  FH* 
and  Catbolic  countrii^,  iL  Kt,  )l 

per  verba  de  faturu  cum  cvttnk,  ■ 
ii.  87andns,  (I)  and  (</). 

in  tlie  Unilod  Kuttes,  it  B7,  88, 
91. 

law  of,  part  of  the   jiia   ^hMim, 

clandestine  and  fureicn.  cfled*  d 

Bi-a3. 

Ux  hd  ptevails  as  to  ii  92,  W&l 
n.(oJ. 


I  bis  ■ister'i  liu 
and     hia    deoai 


bow  celebral^  a 


L 
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Marriage,  lex  ret  sitce,  as  to  real  property 

under,  ii.  93,  n.  (6). 
lex  domicilii^  as  to  personal  property, 

ii.  98,  n.  (6). 
when  void  ab  initio^  ii.  76,  96. 
when  intants  may  contract,  ii.  78,  85, 

86,243. 
subject  to  state  legislation,  i.  417. 
brokerage  bonds,  ii.  466,  n.  («). 
condition  of  the  offspring,  ii  97,  99. 
in  Portugal,  ii.  84,  n.  (a), 
between  white  and  colored  persons, 

ii.  268,  n.  (a). 
bigamy,  ii.  79,  80. 
canonical  disabilities,  ii.  95,  96. 
when  revokes  wile's  will,  iL  171. 
in  Louisiana,  ii.  183,  n.  (a), 
in  France,  ii.  193,  n.  (a), 
a  valuable  consideration,  It.  464,  465. 
(See  Husband  and  Wife.) 
settlements  in  anticipation  of,  ii.  164, 

167. 
legal  consequences  of,  ii.  129, 180. 
(See  Husband  and  Wife.) 
settlements,  (see  Wife,)  and  iL  172- 

178. 
promise  of,  as  ground  of  action,  ii. 

243. 
of  feme  sole,  dissolves  a  partnership, 

•  •  •  mm 

111.  00. 

Marshals  of  United  States,  i.  809. 
by  whom  removed,  i.  809,  810. 
security  required  of,  i.  811. 
Marshall  on  Insurance,  iii.  850,  851. 
Marshalling  assets,  iv.  420, 421. 

(See  Assets.) 
Martial  law,  defined,  i.  841,  n.  (a). 
Master  and  servant,  ii.  248-266. 

nature  of  tlie  relation  between  mas- 
ter and  apprentice,  ii.  258,  %l-266. 
Master  may  maintain   action  for  loss  of 

service  of  servant,  ii.  258,  n.  (8). 
may  dismiss  servant,  ii.  259. 
how  far  bound  by  acts  of  servant,  ii. 

259-261. 
not  liable  for  wilful  acts  and  torts  of 

servant,  ii.  260. 
how  &r  liable  for  acts  of  sub-servants, 

ii.  260. 
not  liable  for  injuries  inflicted  by  one 

servant   upon  another,  ii.  260,  n. 

(3). 
how  far  liable  for  negligence  of  ser- 

vante,  ii.  259,  260. 
who  is  to  be  regarded  as,  11.  260,  n. 

(5). 
may  correct  their  servants,  ii.  260, 

261. 
entitled  to  apprentices'  earnings,  ii. 

265. 
and  slave,  ii.  248,  249. 
only  can  authorize  jettison,  iii.  288. 
when  he  signs  bills    of  lading   for 

goods  not  shipped,  ii.  549,  n.  (4), 

iu.  208,  n.  (1). 


Master,  of  ship,  personal  liability  of,  ii. 
632.      - 
may  assign  apprentices,  ii.  228,  264. 

265. 
his  power  to  bind  owner  by  contracts. 

iu.  163-165. 
of  vessel,  iii.  150-176.  . 
his  personal  liability  on  contracts,  ilL 

161. 
may  be  removed  by  owners,  iii.  161, 

162. 
owners,  when  responsible  for  money 

borrowed  by,  iii.  163. 
may  not  change  the  trade  of  appren- 
tice, ii.  265,  n.  (a). 
cargo  may  be  hypothecated  by,  iii. 

164,  16o,  171-175. 
sale  of  cargo  by  bottomry,  iii.  164, 

172. 
cannot  sell  whole  cargo,  iii.  178,  174. 
his  lien  for  wages,  advances,  iii.  165- 

170. 
procuring  supplies  in  foreign  ports, 

iii.  171. 
power  to  charge  owners,  limited  by 

tlieir  presence,  iu.  171,  172. 
proof  of  necessity    of  supplies,  on 

whom  burden  of,  iii.  171,  n.  (6), 

172. 
sale  of  ship  by,  when  admissible,  iiL 

178,  n.  (e),  174,  175. 
right  to  discharge  seamen,  iii.  188. 
duty  to  engage  pilot,  iii.  175,  176,  n. 

(a), 
duty  of,  in  sailing  and  carrying  goods, 

iu.  209. 
deviation  in  voyage  by,  iii.  209,  210. 
hire  of  another  ship,  on  disaster,  iii. 

211,  212. 
(See  Affreightment.) 
his  character  as  consignee,  iii.  216,  n. 

(6). 
his  character  as  agent,  iii.  216,  n. 

(M. 
his  lien  under  the  French  law,  iii. 

168,  n.  (a). 
cannot  sue  in  admiralty,  i.  879,  n.  {d), 

iii.   167,  n.  (e),  English  statute,  i. 

868-371. 
may    sue    in    admiralty    in    United 

States,  iii.  167,  n.  (e), 
his  discipline,  iii.  183, 184. 
liable  to  indictment  for  malicious  pun- 
ishment, iii.  182,  n.  (a). 
his  protest,  iii.  213,  n.  (c). 
his  duty   on   delivery  of  goods,  iii. 

214,  215. 
abandonment  on  capture,  iii.  882. 
may  not  borrow  on  bottomry,  in  port 

of  owner,  iii.  356. 
of  vessels  must    deposit    sea-letters 

and  passports,  i.  42. 
(See  Servants.) 
Mate,  his  office,  iii.  176. 

may  be  discharged,  when,  ilL  188. 


Uatrrlal-ian'.   i.   UTi  anil  M.  (3)  and  (1 

iii.  lHt^lT2  anil  notes. 
JtfonW  of  Um  Iro,  ii.  a66-b6T. 
iltdunMt,  bound  lo  ikiU,  ii.  580. 

Ullag  b)  Bnteh  the  job,  ii.  &90.  G9I. 
tlielr  lieo,  ii.  UUo  and  lu.  (1),  (c)  « 
(rf). 
iMiWi»,  xo  thipa.  iU.  180, 161. 
MemomndarH  e£iuit  in  polli.'iei  of  inn 
•nee,  iii.  2M. 
meaniue  of  "  arenige  "  in,  iiL  295, : 

(1)' 
under  (tatuK  of  fr&nda,  (sea  Fraai 
Slitmeaf.] 


belwecD   purdes,  aaJe  good  witJioul 
writing.  iiJ.  130. 
'      '  f  or<if  r  of  foreign  (ribunala, 


l3l, 


B  »«corded,  i 


rnnd  bi 
3.  LiabiUla 


conreyanc^  of.  must 

183,  D.  (I|. 
poBWHiun  ncceMOTj  to  perfect  title, 

iu.  182.  lag, 

~  bUl  of  «ale.  what,  iii.  132. 
ta  of  owner  of,  tot  repnin,  iii. 

1»8,  \U. 
reijister  of   nliip,  not  conduive  of 

tide,  iU.  136,  137.  148-1  SO. 
moTtgaiice,  wtieu  rMponiibla,  iii.  1S4, 

Uf-HH. 
liability  u  between  vendor  uid  nu- 

MEistored  *«nile«,  iii.  13d,  137. 
when  chftTterer  ia  UaUe.  Iii.  I8T.  138. 
E,  CaaoM-hwac  documenU,  iii.  13d-l«>. 
ftcta  of   uongreas    as   lo  regiaBy  of 

Bhip«,  iii.  112,  n.  [1|. 
Eii^lieh  nBTigadon  laws,  iii  139-142, 

reelatTr  of  atiipfl,  how  made,  iii.  141, 

U-1,  143. 
ODiiKquence  of  not  regiatcring,  iii. 

141-UU. 
requiaitea  of  law  on  aalea  or  tcBcafer, 

ul.  132,  lii9-141. 
enrolment   and  license  for  cculiiiD 

trade,  iii.  143-146. 
4.  Pan  omio-f,  iii.  161. 

not  partners,  iii.  151,  154,  Ififi. 
ii);yaritj  of,   may  employ   ship,  iii. 

152-1&4. 
minorii}-,  rights  of,  iii.  161,  1G2-156. 
power  of  adiuirolly  courts  to  sell,  iiL 

162,  163. 
liability  luf  supplieH.  iii.  166-157. 
tiow  tax  liable  fur  neglixenoo,  iii,  156, 


Mergen.  ir.  99-103. 
deflneil,  ir.  ICJ. 

what  eaiaie  may  merge,  Iv.  99, 100. 
distinct  from  euirender,  iv.  100. 


Mrrgmr.      fSee  .* 

not  feTored  in  equity,  i 

when  it   destruy*  cuMi 

ders,  iv.  2.^3,  S&t. 

if  Hilary  iatc,  deflaeil,  L  S4I, 

Uililia,  authoriiy  of  stBtm  in  n 

3«JO.  ■ 

aothoriiy  oT  cotigTe**  over,  t,  fl 

Rlien  csiJInJ  into  wvrna  brita 

dent.  L  -JO*,  %&.  -< 

KUtliorily  otataxa  ooun  matSA 

i.  266. 

MlUt,  (»ee  RMHimo  Walm.)  m.  m 

(See  Pracriiditm.)  ul.  411-ir. 

extent  of  ri^bt  of  flm  ■ 


Mill  uow»: 


..  8W.  n.  (6).  , 

Mu«^.  ii.  271.  n.  (P),  2T2,  n.  («^«^ 
pmhibiled  in  mtMn,  ii.  U.  n.  (M 
in  iiavi)i!8ble  WBtcn,  1.  4S£ 
MokA.  meaning  of,  in  law.  It.  9i^  n.  |1 
J/onwnisita.  ir.  466. 
Moral olA'ujatitH,  (we  CowidtraHim.) 
More,  Sir  Thomas,  i.  491. 
Morrii,  Robert,  i.  ai6,  a.  (o). 
Mnrlgage,  i».  136-llM. 
L  ftmrnii  HUXre  M",  jr.  136-164. 
defined,  iv.  136. 
to  in  alien,  ii.  G2. 
of  a  Ti'Hcl,  iii.  134. 
of  chattels,  ii.  616-5S3;  iv.  I& 
difftreiU  tiiub.  iv,  136. 
vivam  el  mortumn  cadimm,  it.  IIT. 
1.  Plmlge  and  norlya^  ttf  cJkiadt,  if  .'• 
distincduD  between  pledge  a^  a 

gage,  iv.  latt. 
interest  lo  mortgngur,  if.  138, 1S9 
nUg  of  chattels  by  inort|[sin:«  it  , 
a.  Df/toja^c,  definevl.  iv.  141. 
should  be  recurdod  with  iWcd,  iv. 

H2. 
parol  evidence,   when   admintt 


143. 
contracts  fcr  equity   of  mkmp 

3.  CondilioBo!    talt*,    and    covcuanti 
pay,  iv.  123. 
■tnctly  construed,  »».  m. 


OSDIX. 


689 


Mortgage,  mortgage  of  leasehold,  by  nn- 
derlease,  iv.  144,  146. 
mortgage,  without  coTenant*  ooaifined 
to  land,  iy.  146. 
4.  Power  to  sell,  iy.  146. 
nature  of,  iv.  146. 
by  whom  given,  iv.  147. 
coupled  with  interest,  iv.  147. 
how  construed,  iv.  147, 148. 
nnder  a  decree,  iv.  180,  181. 
6.  0/ reversionary  terms,  iv.  149. 
when  to  be  raised,  iv.  149. 

6.  Deposit   of  title-deeds,   iv.    160. 
when  equitable,  iv.  160, 161,  n.  2. 
parol  agreement  to,  invalid,  iv.  161. 
postponed  to,  reconled,  iv.  161. 

7.  Equitable  lien  of  vendor,  iv.  161. 
when  it  binds,  iv.  162. 

not  recognized  in  some  states,  iv.  162, 

168. 
waiver  of,  iv.  168. 

not  valid  against  bond  fide  pnrchaser, 
iv.  153,  154. 
n.  Rights  of  mortgagor,  ir,  164-164. 

1.  At  law,  iv.  IM. 

a  mere  tenant,  by  English  law,  iv. 
165. 

ejectment  by  mortgagee,  where  abol- 
ished, iv.  166,  n.  (a). 

in  possession,  not  liable  fat  rents, 
iv.  166,  166. 

when  mortgagee  entitled  to,  iv.  164. 

2.  In  equity,  iv.  168. 

"once  a  mortgage  always  a  mort- 
gage," iv.  168,  169. 

contract  not  to  redeem,  diseoonte- 
nanced,  iv.  169. 

mere  security  for  money,  iv.  169, 
160. 

mortgagor,  before  foreclosure,  real 
owner,  iv.  160. 

mortgagor  stayed  from  waste,  iv.  161. 

not  liable  for  permissive  waste,  iv. 
162. 

right  to  rents,  iv.  166, 166,  166. 

8.  Equity  of  Redemption,  iv.  162. 
who  may  redeem,  iv.  162. 
redemption  must  be  of  entire,  iv.  168. 

m.  Riphis  of  mortgagee,  iv.  164-180. 

1.  Right  to  possession,  iv.  164. 
when  ejectment  lies,  iv.  164. 
attornment  to,  when  valid,  iv.  165. 

2.  Accountable  for  profits,  iv.  166. 
when  accountable,  iv.  166. 
cannot  charge  commissions,  iv.  166. 
how  fax  liable  for  repairs,  iv.  166, 

167. 
daim  for  improvements,  iv.  167,  and 

n.  (c). 
as  assignee  of  lease,  iv.  167,  and  n.  {d), 
interest  not  vendible  on  fi.fii.  iv.  166, 

n.  (a),  480,  n.  (c). 
8.  Regi^ry  or  record  of  mortgages,  iv.  168- 

effect  of  registry,  iv.  168, 169. 


Mortgage,  notice  of  prior  unregistered,  iv. 
169-171. 
assignment  to  purchaser  without  no- 
tice, iv.  171,  n.  (1). 
unregistered,  preferred  to  prior  judg- 
ment, iv.  178. 
unduly  registered,  not  notice,  iv.  174. 
registry  not  constructiye  notice   to 
prior  mortgagee,  iv.  174,  and  note, 
purchaser  without  notice,  iv.  179,  and 
n.  (c). 
4.  Future  advances,  iv.  176-176. 

for,  good  as  to  intervening,  with  no- 
tice, iv.  176. 
6.  Doctrine  of  tacking,  iv.  176. 

does  not  prevail  in  United  States,  iv. 
178. 
6.  Release  of  part  of  premises,  effect  of,  iv. 
179,  n.  (1). 
IV.  Foreclosure,  iv.  180. 

1.  Strict  foredosure,  iv.  180. 
when  it  prevails,  iv.  181. 

2.  Selling  on  foreclomtre,  iv.  182. 
practice  of,  iv.  182. 

foreclosure,  when  opened  by  suit,  iv. 

182,  188. 
remedies  of  mortgagee,  iv.  188, 184. 
parties  to  foreclosure  in  equity,  iv. 

184-186. 
foreclosure  by  act  of  mortgagor,  iv. 

186. 
8.  Equity  of  redemption  barred  by  time,  iv. 

186,  187. 
when  remainder-man  barred,  iv.  188. 
mortgagee,  when  barred  by  time,  iv. 

189. 
4.  Sale  under  power,  iv.  190. 

regrulations  of,  iv.  190,  and  n.  (c),  191. 
whom  it  binds,  iv.  191. 
sale  under  a  decree,  iv.  191,  192. 
6.  Openina  of  bidding,  iv.  191,  192. 
English  practice,  iv.  192. 
sale,  when  opened  in  U.  S.,  iv.  192, 

and  n.  («). 

6.  Reconveyance,  iv.  198. 
when  necessary,  iv.  198. 

7.  Tender  of  debt  after  day  of  payment, 

iv.  198,  n.  (rf). 
of  chattels,  fraud  in,  fix>m  want  of 

change  of  possession,  ii.  616-682. 
of  article  bailed  by  bailee,  ii.  687, 

n.  (2). 
when  valid  in  execution  of  a  power, 

iv.  884. 
as  distinguished  fix>m  a  pledge,  ii. 

677. 
of  skip,  when  responsible  for  repairs, 

ui.  134-188. 
how  &r  mortgage  is  affected  by  regis- 
try act,  iu.  1^160. 
interest  in   mortgagor's   policy,  ill. 

876,  n.  (d). 
Mortmain,  ii.  2B2. 

act,  ol^ects  of,  ii.  282, 288. 287,  n.  (6). 
Mother,  her  title  by  descent,  iv.  898. 
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JdiAtuT,  her  title  uniier  stntiile  of  diBtribu- 
tions.  u.  42t),  and  d.  (d). 
(See  Pa™^.) 
McvablrM.  a.  847. 

Municipal  lute.  i.  447. 

Municipal  arrparalimie,  liability  of,  il.  279, 
and  D.  is),  2a6.  n.  {6). 

powers  of,  ii.  278,  279. 
Maimg  at  »ea,  i.  S(i3,  nute. 
jUuiuiii  diaoloaurea  on  eales,  ii.  482-491. 

consent  10  a  contracl,  U.  477. 

insurance  companies,  ill.  342,  n.  (1). 
Mutuum,  ii.  573. 


Nam 


Nationai  jumpnidenco,  (see  JarUprvdaice, 
Courli,  JiritdlHion.) 
character,  teat  of,  i.  75. 
Natioiit,   obligatiooa  of.  not  aflected   by 
rerolutiona,  i.  25. 
rights  and  duiies  of,  in  peace,  i.  21. 
Uieir  eqoaliiy  and  independence,  i.  21, 


23. 


jurisdiction  of,  o 


IS.  (seeJurii 


right  to  nariftable 

their  right!  ofuuii 

wben  intervention  by,  justifiable,  (sec 
Interwnliint.) 

lSeeLau,o/N,uioiu.) 
Naliites,  deQnecl.  ii.  39. 

who  are,  ii.  S'J-41. 
NmamHaiiim,  laws  relatlTe  to,  il.  51-53, 
63-6H.     (See  Alieni.] 

lighla  acquired  by,  ii.  66. 

who  entitled  to,  ii.  72. 

right  of,  before  the  conslitation.  ii.  73. 

of  seameD,  ii.  66,  n.  (c). 

laws  not  to  be  pBoaed  by  the  states. 

i.  423. 

JVottiaaUe  riiws,  right  of  nations  to  use. 
i.  35. 
when   tide  ebba  and  flows,  iii.  416, 

417. 
English  definition,  not  applicable  to 

American  rivers,  iii.  414. 
bridges  over,  iii.  430,  □.  (A). 
NttvigaHoH  laws  of  England,  Ui.  1S9,  ns. 
(6)and(l). 
rales  for  sailing-Tessela,  iii.  280,  281. 
of  rivers,  right  of.  not  to  be  granted 
by  stttea,  i.  482,  433,  437. 
•    of  riven,  not  to  be  obatracted  by 
states,  i.  489. 
JVMEMon'es,  what,  ii.  146,  147.     (See  Sai- 


Neeeaarirt,   what   ore.  to   be  J«Ui 

court,  ii.  2^1*,  d.  (1|. 
when  Infiuita  are  boutid  by  bM 

for,  ii.  23y.  240. 
what  are,  for  children,  ii.  233. 
hualuind      paving     sepantc    tm 

nance,  Dot  liable  fur,  ii.  111. 
wlieti  poreata  liable  for.  huiuiliB 

eliilOreo,  ii.  laa,  198. 
^tfatilg.  right  of,  ii.  338,  039,  wdM 


grouted  by  U.  S.  courts,  i.  301^ 
Nealiama,  liability  of  depuaitaij  fl 

680.  J 

gross,  what.  iL  5G0,  58T,  588,  H 

n-  (")■ 
quesiioD  of  fitct  for  jury,  S,  I 

n.  (J), 
need  not  be  proved  in  uutka^ 

ii.  594. 
when  it  defeats  a  right  of  noun 

ii.  260,  n.  (4). 
in  the  tuanogeinenl  ot  real  ftife 

ii.  200,  n.  (6). 
of  nuuier,  cuvereil  by  poUcr.i&l 

ma. 
in  Are  of  Tcescl,  iii.  304. 
as  to  flre«  by  tenants  and  taibiM' 

nines,  iii.  436,  n.  (i-). 
liability  of  curporotions  Air,  &.  1 

ns,  (o)aad  (2).  291,  n.  {Z). 
defined,  ii.  6U0. 
Bs  to  taUroads,   ii.   284,  n.  (ij.  ■ 

Negotiahit,  whether  bills  of  lading  air. 


i.  649. 


i.  649,  r 


(o). 


guaranties 

«iitr».  wliat   is  authority  to  sgeal 

make,  ii.  621,  and  n.  (3J. 
( See  BHU  of  EnJianye, ) 
Negotionm  geHio,  ii.  616.  n.  (c). 
Negroa,  free,  tlieir  disatnlitiea  to  the  Ui 
ted  Suites,  ii.  267,  258,  n.  (a), 
nuuriage  with  whiles,  wfaca  s^ 

not  titizens.  ii.  8U,  n.  (1). 
^BTTO  ijnvrrtf,  (see  S/nvery.) 
NaOrai  noh'mi,  wliat  ar«,  L  115. 
righU  and  duliea  of,  i.  115.  116. 
inipartialily  reiiuired  &viin.L  116.11 

123,  124, 
troops  may  be  fUmished  to  illin. 

116. 
may   become    catricn    ist   ensBs 

Sroperty,  i.  117. 
Btinents  in,  against  friettdlypi 
ere,  i.  122,  123. 
right  of  trade  during  war,  L  80, ' 

right  of  trade  under  rnle  of  ll&l 

82,  88. 
riglit  of  colonial  trade,  i.  81. 
right  of  CJtplors   in   porta  of.  L  1 

121. 
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Neutral  nattonSf  miiBt  not  prepare  hostile 

enterprises  in  neutral  ports,  i.  120, 

122. 
daties  as  to  foreign  civil  wars,  i.  28, 

24. 
must  ftilfll  prior  treaties,  i.  116. 
judges  of  the  casus  foederis^  i.  116, 

117. 
carriers  of  enemies'  property,  i.  117, 

126. 
goods  in  enemies'  vessels,  L  117,  128, 

130. 
English  declaration  relative  to,  i.  128, 

n.  (1). 
territory  inviolable,  i.  117. 
prizes  in  their  ports,  i.  123,  124. 
flag,  i.  130,  n.  (6),  131. 
freight  for  enemies'  property,  i.  126. 
restrictions  on   their  trade,  i.   185- 

169. 
as  to  blockades,  i.  143-162. 
as  to  enemies'   despatches,    i.   162, 

163. 
subject  to  search,  i.  168. 
convoy,  i.  154. 
character  by  domicil,  i.  74. 
prisoners  froQ  in  their  ports,  i.  109. 
transfer  in  transitu^  i.  8i6. 
ship  documents,  i.  167. 
misconduct  of,  i.  167,  168. 
forfeit  contraband,  i.  98,  note,  142, 

143. 
Neutrality ,  warranty  of,  in  insurance,  iii. 

290. 
armed,  i.  126. 
New  far  old,  allowance  of,  in  insurance 

adjustments,  iii.  831,  389. 
New  Jerseyy  soil  in  navigable  waters  of, 

whom  vested  in,  iii.  416,  417,  n. 

(a). 
New  York  and  New  Jersey y  boundary  be- 
tween, iii.  427,  n.  (a). 
Next  of  kin  ^  (see  Kindred.) 
Non  compos  mentis ^  ii.  75,  462. 
Non-user  of  an  easement,  iii.  441,  n.  («), 

460,  451,  n.  (c). 
Notary^  effect  of  his  certificate,  iii.  96,  96. 

protest  of  bills,  iU.  96,  108,  109. 
Notice  to  agents  and  attorneys,  when  no- 
tice to  principal,  ii.  630,  n.  (1). 
constructive,  ii.  630,  n.  (1),  iv.  179. 
of  non-payment  of  bills,  iii.  106. 
(See  Bills  of  Exchange.) 
of  dissolution  of  partnership,  iii.  66, 

66. 
of  an  unregistered  deed,  effect  of,  iv. 

456-469. 
by  carriers,  effect  of,  ii.  601,  and  n. 

(«),  607,  and  n.  (d),  608,  and  n.  (6). 
of  blockade,  i.  147. 
of  mortgagor,  to  quit,  iv.  166. 
by  mortgagee,  to  obtain  possession 

of  rents,  iv.  164,  166. 
registry,  iv.  171. 
to  joint  partners,  of  protest^  ilL  105. 


Notice,  to  the   legal  representatives,  iii. 
104,  n.  (c.) 
time  in,  when  exclusive  or  inclusive, 

i.  161,  iv.  96,  n.  (6). 
to  tenants  at  will,  to  quit,  iv.  112- 

115. 
of  prior  unregistered  mortgage,  iv. 

172. 
of  subsequent  conveyances  to  prior 

mortgagee,  iv.  176,  177. 
what  is  sufficient,  iv.  174. 
purchaser  of  lands,  charged  with,  of 

tenants,  iv.  179. 
to  purchaser  of  lands,  iv.  179. 
Nottingham^  Lord,  i.  492,  493. 
Novel  disseisin^  abolished  in  N.  Y.  iii.  409. 
Nudum  pactum y  (see  Consideration.) 
Nuisances,  power  to  restrain,  ii.  840,  and 
ns.  (6),  (8),  and  (4). 
prescription  as  to,  iii.  447. 
whetlier  railroads  are,  ii.  84Q,  ns.  (a) 

and  (2). 
authors  of,  liable  for  their  continu- 
ance, ii.  840,  n.  (4). 
impediments    in   fresh-water  rivers, 

iu.  411,  412. 
in  navigable  waters,  iii.  430,  481. 
Nuncupative  utHIs,  iv.  516-618. 


0. 


Obligations  of  contracts ,  not  to  be  impaired 

by  state  laws,  i.  413-422. 
what  amounts  to  impairing,  1.  414, 

416. 
contained  in  charters  of  institutions 

of  charity    and    learning,  i.  416, 

416. 
not  impaired,  if  remedy  only  affected, 

i.  419,  notes, 
between  two  states  protected  by  con- 
stitution, i.  419. 
as    affected    by    insolvent    acts    of 

states,  i.  419,  422. 
Obligation    protected    by  constitution    of 
U.  States,  i.  413,  iii.  459,  and  notes. 
(See  Franchise). 
Occupancy,  (see  Title.) 

title  by,  ii.  318,  826,  847,  356,  866. 
Indian  title  by,  iii.  879,  386. 
Occupants,  special,  iv.  26,  27. 

bond  fide,  their  claims,  ii.  334. 
Offences  against  law  of  nations,  i.  181. 
Offices,  UL  454r468. 

when  incompatible,  ii.  298,  n.  (e), 
not    incorporeal     hereditaments     in 

U.  S^  iii.  454,  and  n.  (c). 
judicial  and  ministerial,  iii.  457. 
remedy  for  disturbance  in,  iii.  464,  n. 

(c). 
de  facto,  ii.  295. 
cannot  be  bought  or  sold,  iii.  464, 

466. 
limitation  aa  to  time,  iii  454. 


Ml 


d«putj,  diStrent  from  asugse^,  U. 
157,  468. 
Olenm,  Iahs  of,  iii.  12. 
Cfagrapkie  mlit,  by  the  dvil  law,  Ir.  618. 
OJoBiiRQ  eilatei  to  let   In   after-bom   chil- 
dren, iv.  206,  2il,  o.  (c),  251,  n.  {fl, 
288,  n.  (e). 
Ordnancf  at  1T8T,  cITect  upon  the  lUUM, 
^        ii-262,n.  (1). 
^  M  to  rell^nus  livcdom,  !l.  S4. 
^(  W  to  civil  libertf  and  private  cdB> 
■     toutti,  ii.  13.  - 

i    H  tu  pnihiciJoa  bi  tbe  Indiiuu,  Bt 
899. 
u  to  usrigable  rivers,  iii.  437. 
an  to  slavery,  ii.  253. 
u  to  convevrnicea,  iv.  461^68. 
of  Louis  XiV.  iii.  16,  IG. 
Orphtna  may  be  bound  as  apprentSon,  tt. 

264,  n.  («). 
OuWanding  Irnut,  ir.  Se-94. 
Ownrr  of  eooili,  &c.,  who  is  <!eeme<l  to  ba, 
ii.  6at-e28,  aud  n.  (A). 
of  Tesiels,  nhcn  liable,  Ifl.  1S3-I3T. 
t^aponslbiUty   Umtled,    u.   606,  fSM, 

ul.  217. 
hirinjt  to  others,  iu.  201-209. 
OyilerJjuU,  in  son,  quaMed  properly  ta, 
iii.  418.  n.  (<■). 
iu  Nuw  Jursey  waters,  iu.  416,  417. 


P. 

Patgrave,  Sir  Francis,  iii.  4S8,  t).  {a). 
Par  of  exdiange,  iii.  117. 
PamjAernalia.  vhat,  u.  163,  a.  (c). 
Pardama.  iii.  128. 

Pardon,  power  to,  when  state  govfemor 
ha>.  i.  399. 
power  of,  by  President   of  United 
States,  i.  283. 
Parenti,  duties  of,  ii.  199,  tt  trq. 

Hgbts  of,  as  Kuardiaos,  ii.  203-206. 
bound  to  nuLinuin  children,  ii.  189, 

190,  195. 
laws  of  New  York  teUtiTe  to,  ii.  190- 
192. 

)  maintain  wife's  chil- 


192. 
not  liable  fbr  irtlAil  acta  of,  iL  192, 

n.  (3). 
tight  to  custody  of  children,  ii.  193, 

194,  208-217. 
may  ^point  guardian  fbr  children,  Ii. 


tot  olfflaM^  &S^S 


cluldrtn,  il      ..,._., 
Parliament,  power  of;  i.  286,  noce,  4tt 
Partil  (nnuM,  as  to  Und,  Hi.  4,12.  43; 
evidence,  to  shuw  ademLa  OMtiM 

iv.  142,  148. 
evidence  not  u^mUsilite  fa  varj  *ri 

ten  contract,  IL  &d(>. 
but  adtnlsgihle   to  show  II  fHuMn 
0rlIl4al.II.  AM. 
Part  acceptance  of  goods,  if .  4M.  406. 
perfbrmance,  to  lake  case  out  of  M 
ule  of  frauds,  ii.  4<J4,  4U5.  it.  461. 
effect  on  contracts  Ibr  sole  of  ink 

iv.  461. 
performance  of  pcrson&l  contncD,  i 

owners  of  ships,  not  pBrtnen. 


157. 


lit 


owners  of  ships  rcsponiible  I'l  aAi 

iii.  155.  156. 
owoen,  rights  against  each  otiier,  ii 

164-187. 
Partinqa  erimim's,  wfaen   TeUeved  00  tJ 

contract,  ii.  407. 


Panidat,  ii.  449, 


■  !»)•- 


essential  elementa  of  the  coatnct,  ni 

23-27. 
dlgtJngntshed  fhnn  tenancy  in  nm 

mon  or  joint  purchases,  iii.  26. 
an  agent  receivmg  compenaatian  h 

profllB,  not  a  ptutner,   iii.  'J6.  H 

seamen  In  whaling  roTagea.  not  pafi 

Dera.  iii.  34. 
no  one  can  become  partner  witboa 

assent  of  the  otliers,  iii.  59. 
(2.)  Lialaiitf  of  partmn,  tii.  24,  SS-3T. 
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Partnership,  each  partner  liable  for  all  tho 
debts,  iii.  82. 

gtuxid  the  world,  liable  by  participa- 
tion of  profits,  or  holding  them- 
selves out  as  partners,  iii.  26,  27, 
81,  82. 

cannot  exonerate  himself  by  assign- 
ing his  interest,  iii.  82,  88. 

for  injury  by  servants,  iii.  46,  n. 
{d). 

becoming  partner  not  liable  for  pre- 
vious debts,  iii.  86. 

fiduciary  duties,  ill.  51,  52. 

do  not  assume  previous  debts,  iii.  86. 
(8.)  Contract  of,  iii.  ^27. 

need  not  be  in  writing,  iii.  27. 

must  be  in  lawfUl  trade,  iii.  28. 

rule  of  division  of  profits  and  losses, 
iii.  28,  29. 

general  and  particular,  iii.  80. 

partners  not  entitled  to  compensation 
for  services,  iii.  87,  n.  (c). 

partners  must  not  deal  on  separate 
account,  iii.  51. 

universal,  by  the  civil  law,  iii.  80,  Q. 

(4.)  Dormant  partners,  who  are,  iii.  81. 

liable  equally  with  ostensible  part- 
ners, iii.  81. 

notice  of  retirement  of,  not  necessary, 
iii.  68. 

nominal  partners,  in.  81,  82. 
(5.)  Limited,  iii.  84. 

statutes  of  New  York  and  other 
states,  iii.  85,  86. 

general  and  spedal  partners  in,  iii. 
85,86. 

cannot  make  preference  in  assign- 
ments, iii.  35,  86. 

special  partner  bound   to   see  laws 
comphed  with,  iii.  86,  n.  (1). 
(6).  Interest  in  stock  in  trade,  iii.  86. 

partners  jointly  interested,  but  no  jus 
accrescetidi,  iii.  86,  87. 

in  ships,  iii.  39,  40. 

may  be  parUiers  in,  by  special  agree- 
ment, iii.  40. 

interest  of  each  partner,  iii.  86,  87. 

interest  is  in  surplus,  after  all  claims 
are  satisfied,  iii.  87. 

land  acquired  by  partnership  fVmds 
becomes,  in  equity,  partnership 
stock,  iii.  87,  88. 

rule  in  New  York  and  Massachusetts, 
iiL  88,  39. 
(7.)  Powers  of  partners  to  hind  the  firm^  iii. 
40  et  seq. 

in  ordinary  business  one  partner  binds 
firm,  iii.  40-46. 

general  assignment  by  one  not  Yslid, 
iii.  44,  45. 

m^ority  may  bind  minority,  iii.  45, 
46. 

negotiabk  paper  of  one,  hinds  firm,  iii. 
41. 


Partnership  not,   if   creditor  has   notic^ 
that  it  is  private,  iii.  42. 

if  wrongAiUy    issued,  good  to  bona 
fide  holder,  iii.  48,  44. 
guarwity  of  one  not  binding,  except  in 

regular  business,  iii.  46. 
deed  by  one  partner  good  by  specia^ 
authority,  iii.  47. 

ratified  by  parol  assent,  iii.  48. 

of  release  of  debt  by  one,  good,  iiL 
48,  49. 
arbitration,  submission  to,  by  one  part- 
ner, bad,  iii.  49. 

admission  of  debt  by  one,  iii.  49. 

after  dissolution,  not  binding,  iii.  50, 
61. 
(8.)  Dissolution  of,  in.  52-69. 
by  war,  i.  67. 
by  vpluniaru  act,  iii.  58. 

mode  of  afiecting,  iii.  58,  54. 

whether  it  may  be  dissolved  before 
stipulated  time,  iii.  54. 
by  death  of  partner,  iii.  55-58. 

provisions  in  articles  or  wills  to  con- 
tinue trade,  iii.  56-58. 

rights   and   liabilities  of  representa- 
tives of  deceased,  iii.  56-58. 
by  insanity,  iii.  58. 

court  of  equity  may  dissolve  on  this 
^und,  iii.  58. 
by  bankruptcy,  iii.  58-60. 

by  voluntary  assignment  of  one  part- 
ner, iii.  59. 

by  seizure  of  partner's  interest  on 
execution,  iii.  59. 

by  judicial  decree,  iii.  60. 

usual  grounds  of  judicial  interference, 
iii.  60-62. 

by  inability  of  partners  to  act,  iii. 
62. 

by  war,  when    partners  belong  re- 
spectively  to  belligerents,  iii.  62, 
67. 
(9.)  Consequetuxs  of  dissolution,  iU.  62,  68 
et  seq.  ' 

power  of  partner  to  bind  firm  ceases, 
iii.  63. 

either  partner  may  collect  debts,  iii. 
63,64. 

payment  fh)m  partnership  fbnds,  iii. 
64, 66.  ^      ^    * 

surviving  partner,  power  of,  iii.  68, 

64. 
retiring  partner,  power  of,  iii.  68,  n. 

(b). 
retiring  partner,  how  discharged,  iii. 

60,  ns.  (a)  and  (1). 
compromise  of  debt  with  one  partner, 

by  law  of  New  York,  iii.  .68,  n.  (c). 
proceedings    consequent  on,  ilL  63, 

64. 
distribution  of  assets  in  equity,  iii. 

64,  65. 
pro^er^  bound  to  partnership  debts, 

iii.  64,  65  and  notes. 


PartavMp,  continued  bjr  execnlon,  iii. 
an,  5fi,  57. 
tSbd  nf  dbcharge  of  one  partner  I? 

InwilTcm  »ct,  liL  59,  60- 
eSbct  of  diacliAr^  of  one  partner  by 
oicueiu  of  crediton,  iii.  6D,  n.  (a). 
(lO-l  Xoiift  of  diuolaHoa,  iii.  K. 

neccaiarj  to  {■roKn.'t  pAitnen,  iii.  06, 
57. 


I  of  dormiot  putDeiB, 
iii.  C6. 
of  mfknt,  when  arriTed  at  age,  iii.  68, 
6-J. 
n^  to  ibreciose  in  eqmty,  iv.  218- 
when  a  itate  is,  i.  350. 

itta  and  InooTpenal 


Paaagct,  right  ofL  over  fareien  terrilorj, 

i.»l,a5. 
Paaavien,  ( ««e  ^Coi^Otmrrf. ) 
Paaport,  whut,  tuul  br  wtiual  emileil.  i. 
162, 
oonstnictioD  of,  i.  162. 
re'ucalion  of.  1.  163- 
Tiol&tiun  ol,  how  jniniiihed,  i.  162. 
Patlare,  common  of,  iii.  401. 
PiOiMa.  defined,  li.  366. 
juriBdictitm  of,  ii.  868. 
G«Be»,  jurifdiutioa  of  tToited  State* 

courts  in.  i.  S03. 
lawi  of  the  UniUiil  States  relatire  to. 


aliens  entitled  ti: 

wbat  ii  paienlabtc,  ii.  367,  870,  371 

372  snd  notei. 
requisites  of  a  speciflcalioti,  ii.  37( 

871. 
French  lair  relatjre  to,  ii.  371,  n.  (a, 
lemedf  for  vitriation  uf,  ii;  372. 
ftir  lands,  their  force,  iii.  838  and  c 

Paupen.  eiduded  &oni 


Pom,  ii.  677-685,  i' 


,  138-141. 
equities,  Iii 


tansfer- 
91,  92 


red,  lishle 

when  to  be  presented,  iii.  lOS,  n.  (e), 
PaifmeU,  condition  precedent  to  right  of 

posBession,  ii.  4'J3-497. 
if  not  made,  seller  maj  retain,  ii.  493 

andn.  (rf).  4»7,  41)8. 
Dart,  under  statute  of  &allda,  ii.  493, 

494, 
when  due,  ii.  406. 
tor  specific  article*,  ii.  505-609, 
how  applied,  ir.  422,  D.  (IJ. 


when.  Hi.  9&,  a.  (9). 
of  fivgt-d  D>>tn.arBMHirta* 

bnks,  til.  m,  B.  (ftL 
TotuiUarr  fix-  anotfacr.  i.  9K. 
br  nuatAe.  ii.  (HI  and  m.  Mail 
<^  debu,  onler  oC  *T  cMMi^ 

«7-*22.  ; 

(See  JMIts.) 
Potc,  tmiiea  oC  i-  1C& 

binding  ftxnc  (C  i-  Kt-K^l 
with  K«i*«ramrata  Ajfa^Ll 
whcD  (hsT-  tekc  cOk^  L  Hit  1 

p«™  irffiiisu.  i.  498. 

/"wn.,  trial  b».  iL  IS  Birf  WMt  _ 

PooAj,    in    cootncto.    wfaea   IfM 
dunagca,  iL  «81,  n  (2).         J 
Pa>iUmary  hX>h,  ii.  14.  1^  DOMK.  ^ 
Pff  onniwia,  U.  406,  i»-  4«T-  J 

Pv/nuiKr  ofm^rrwtM,  a.  *'l-ISt,m 
14).  IT.  451.  o.  Ol-  J 

Pcrib  «/*  rAr  *Rt,  •rtlhin  poG^,  S.  flK 
what   are,    (aee   IiuaitmiaJ  Sfcl 
217. 
Penuuce  nutt,  i*.  81.  82.  ^ 

Ptrmjaprr  iaH,  iv.  359.  30).  J 

Per  tSrpa,  u.  425,  i*.  S75.  S9L  1 

fa-  tnpOa,  iL  4S&.  ir.  S7o^  S9I.         ^ 
Popefui'^.  doctrine  uf.  ■■  tvlaliTC  kM 
trtflcy  ilerisea.  it.  XTl. 
againil  the  poljcy  «f  the  b«,  b:1 
Pevma!  nroTiertr.  when  no  dkiam^ 
429,  430,  D.  ib).  ^ 

{See  />jifrfjt.j 
contracts,  (see  Cflnftwrf*.) 
aeeoritj,  right  of,  ii.  a.  12. 
self-defence,  when  jtMtifiaUe.  H-  U 
•ecnrilj,  protected  t^jnrr  trill  • 

ii.  12  and  note. 
protection  against  personal  tioIsi 

reputation,  ii.  liS. 


excluded    from   ei 

when  dUxena,  if.  S&I-2S8. 

who  are,  ii.  71,  72. 
Pan.  treaty  witti.  i.  15*.  o.  (]|, 
Petitory  nils  in  admiralty.  L  971. 
Pan,  estate  in,  an   incorporval  befcA 


rif^ls.  in. « 


i.  402. 
extent  of  pemiwner's 

n.  (c). 

inlcreitt  within  statute  of  frand*,  i 
402,  n.  (0. 
jntu,  W.  138. 

M,  power  and  duty  of.  iii.  17&-I7&. 
owners,  how  far  responsible  far,  I 


I.  (i). 

Pild'u/e.,  jurisdiction,  iii 
state  laws  relating  I 

Piraai.  defined,  i.  163. 


176,  t 


(»)-. 
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Piracy f  punishment  of,  i.  184,  868,  note, 
under  law  of  nations,  punishable  by 

all,  i.  187. 
legislation  of  United  States  in  rela- 
tion to,  i.  184,  186,  191. 
by   citizens,    cruising   against  their 

country,  i.  100,  191. 
capture  by,  no  change  of  property,  i. 

108,  184. 
slave-trade,  when,  i.  194,  195. 
Piscary,  rieht  of,  iii.  40^-419. 

(See  Incorfwreal  Hereditaments.) 
Pledge f  (see  Bailee,  Bailor,  Bailment.) 

as  distinguished  from  a  mortgage,  ii. 

677.  n.  (1),  iv.  138. 
(See  Mortgage.) 
sale  of,  ii.  682,  683. 
by  factor,  ii.  626-631. 
redemption  of,  ii.  681,  682,  iv.  188. 
future  advances  on,  ii.  683,  584. 
Pledgee,  how  far  liable  for  pledge,  li.  585. 
Plowden,  Reports,  i.  481. 
Poisoned  arms,  unlawful  in  war,  i.  90. 
Policy  of  insurance  must  be  in  writing,  iii. 
267,  n.  (c). 
alterations  in,  effect  of,  iii.  257,  n. 

{d\. 
words  "whom  it  may  concern,"  iii. 

268. 
and  "lost  or  not  lost,"  meaning  of, 

iu.  268,  259. 
interest  covered  by  general  terms,  iii. 

269-266. 
construction  of,  iii.  267-260. 
how  made  by  brokers,  iii.  260. 
may  be  assigned,  iii.  261. 
open  and  valued,  iii.  272-275. 
on  time,  iii.  307. 
(See,  further,  Insurance.) 
Pdy^my,  ii.  79-81. 
Portions,  raised  on  reversions,  iv.  149. 
Ports,  neutral,  prizes  may  be  carried  to 
and   condemned   m,  L   121,    128, 
124. 
armaments  of  belligerents  in,  unlaw- 
ful, i.  122.  124,  126. 
capture  of  beUigerents  from,  unlaw- 
ful, i.  120. 
rights  of  foreign  vessels  in,  L  156, 
note. 
Port,  home,  what  is,  iii.  171,  n.  (e). 
Portugtd,  marriage  in,  ii.  84,  n.  (a). 
Possessio  fratris,  iv.  387-889. 
Possession,  as   foundation   of  title,    (see 
Title.) 
under  bill  of  lading,  ii.  825,  n.  (a), 
by  bondjide  purchaser,  ii.  834,  886,  n. 

(a),  337. 
not  changed  as  evidence  of  fraud, 

(see  Fraud.) 
required  to  maintain  action  for  ii\jury 

to  real  estate,  iv.  119,  120. 
of  goods,  by  vendor,  ii.  616-^2. 
on  sale  of  vessels,  iii.  130-188. 
on  execution  at  law,  iv.  481,  n.  (6). 


Possession,  of  lands  by  a  third  person, 

notice  to  a  purchaser,  iv.  179. 
Possessory  suit  in  admiralty,  i.  871. 
Possibility  on  possibility,  iv.  206. 

not  an  estate,  iv.  17,  n.  (6),  (see  Sale.) 
assignable,  iv.  262,  ns.  (a)  and  (6). 
not  foundation  for  dower,  iv.  87,  88. 
not  proper  subject  of  release,  iv.  262, 
ns.  (a)  and  (6) ;  but  see  284. 
Posthumous  child,  when  deemed  in  esse,  iv. 

412,  n.  Id). 
Posthumous  children,  (see  Children.) 
Postliminy,  right  of,  i.  108,  109. 

inapplicable  to  movables,  i.  108. 
property  in  neutral  states  not  affected, 

i.  109. 
persons  affected  by,  i.  109. 
operates  on  captures  at  sea,  i.  110, 

111. 
on  real  proper^r»  !•  HO. 
English  and  American  rule,  i.  Ill, 
112. 
Postmasters,  liabiUty  of,  ii.  610,  682,  688 

and  n.  (1). 
Post-wxti,  (see  Aliens.) 
Post-roads,  i.  268  and  notes. 
Pothier,  value  of  writings  of,  ii.  605,  n. 

(a). 
Pound  sterling,  iii.  117,  n.  (c). 
Powers,  iv.  316-362. 
defined,  iv.  316. 
in  trust,  iv.  311,  818,  819,  821,  827, 

841,  842. 
of  appointment,  iv.  816,  816,  828, 846, 

860. 
nature,  divisions,  and  various  kinds 

of,  iv.  316-319. 
general  and  special,  what,  iv.  818, 

819. 
how  created,  iv,  819,  821,  336. 
when  estate  passes  by  delegation  of, 

iv.  319,  820. 
as  affected  by  statute  of  uses,  iv.  822- 

824. 
joint,  ii.  867,  note,  iv.  826. 
who  may  execute,  iv.  824,  825,  826, 

827. 
to  administrators  with  will  annexed, 

iv.  327,  ns.  (6)  and  (2). 
to  sell,  iv.  823,  826,  382. 
of  leasing,  iv.  106-109. 
restricted   by  time  and  intervening 

rights,  iv.  828  and  n.  (a),  888. 
to  executors  under  devise,  and  how 
to  be  executed,  iv.  34^,  826,  n. 
(e). 
when  they  survive,  iv.  826-827. 
execution  of  them,  in  New  York,  iv. 

831,  882,  388. 
when  pass  by  assignment,  iv.  827, 

847,  n.  {d). 
as  restraining  alienation,  iv.  828  and 

n.  (a). 
of  the  valid  execution  of,  iv.  827- 
880. 


Pnfawx  0 

tor,  i.  2W-247. 
or  Diales,  iv.  874,  n. 
giTen  tu  creditors,  ii 


iii.  U%  a.  (1). 
how  given,  negotiable, 
of,  lit.  842,  n.  (1|, 
ttcription,   easemeuta  la«t  or  acqnired 
b7,  iii.  4J1. 
Engliih  ststate,  8  Wm.  IV.,  iiL  441, 

anplie*  outf  to  incorpore*!  heredita- 
menl.,iii.442.n.  (1).    __ 

ewemenl  confined  to  mode  of  D*er, 

iii.  44-2, 448. 
nter  muit  be  pacific  uid  adTerie,  iii. 

444. 
whelher  preanmption  from  luer  be 

coQcliuive,  iii.  442,  443. 

qualifications  and  dntie*  of,  i. 

271,  272. 

Spointment  of,  i.  278-279. 
<ctore  of,  i.  276. 
term  of  office,  i.  280. 


and  t.tertg«  accaAoakt^  &  ■( 


(blai 


1(8). 


PrinaniJiad  6,r  debl>.  tr.  tS,  tSL 
Primo^Tiitve,  ((ep  £*-M'artl.) 

among  ancients,  iv.  STQ-JIBl 
In  England,  iv.  38^j{»«. 
in  CiDiied  Sum.  iv.  3&.;. 
Prindfiii.    liabiiilv    tv    Silx^itiiv  Mil 

agent,  ti.  ell.  n.  (2),  (see  Ji^l 
not  liable  when  credit  waa  gm* 

agent,  ii.  630,  647,  n.  (8). 
not  liable  tbr  wilful  acta  of  a«a. 

833,  ni.  {a)  and  (3). 
Hable  for  Rirta  at  ag«nta,  iL  613,  i 

la)  and  (8J. 
baUe  lor  danuige*  on  imprafier  ic 

ca^on  ot  agvDt'a  atttfaoriif ,  iL  H 

n.  (6). 
when  alone  liable,  il.  &47,  ti.  (S). 
when  both  principal  and  ag«nt  liiti 

.U.  M7,  D.  (3). 
when  neither  principal  nor  a^iefa  I 

ble  on  the  contnct,  ii.  t>47.  d.  {i\ 
when  bound  b7  negotiable   nowa, 

621,  n.  (3). 
coQtnct  with  agent,  when  cooln 

with,  ii.  630-632. 
when  not 

630,  ni.  (&J  a;      ,.,. 
foreign,  when  liaUe,  ii.  S31  and 

when  bonnd  bj   kcta   of  ■nb.agm 
ii,  633. 
Primittf  of  the  United  State*  aa  cTeditn 

.     **J5_OJfl 


0  aseota  i»  i> 

and  (1). 
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Priority f  does  not  displace  lien  of  credit- 
or's attachment,  i.  247,  and  n.  (a), 
in  assuming  jurisdiction,  ii.  122,  128. 
Prisoners  of  uxir,  condition  of,  gradually 

improved,  i.  14. 
Private  idters,  publication  of,  ii.  880,  881. 
Privateering^  how  encouraged,  i.  96,  97. 
how  checked,  i.  97. 
owners  to  give  security,  i.  97. 
liabilities  of  owners,  i.  98. 
measure  of  damages,  i.  98,  99. 
when  individuals  may  engage  in,  i. 

99. 
abolished  by  certain  nations,  L  98, 
and  note. 
Privileged  communications,  ii.  21^  28,  26, 
note, 
debts  on  ships,  iii.  168-171. 
creditors,  ii.  636,  687. 
Privity,  none  between  administrators,  i. 

260,  note. 
Prize,  jurisdiction  of,  when  lost,  i.  858, 
359. 
court,  in  admiralty,  what,  i.  100, 108, 

853,  355,  356. 
brought  infra  prcatidiaf  i.  102. 
military,  i.  357,  note, 
in  whom  vests,  i.  100,  101, 
disposition  to  be  made  of,  i.  101. 
title  to,  how  lost,  i.  101. 
when  property  passes  to  captors,  i. 
101,  102. 
Probable  cause  of  seizure,  i.  167. 

cause  on  malicious  prosecutioH  and 
libel,  ii.  22,  note. 
Probate  of  a  will,  ii.  431^83. 

courtg,  ii.  426-428,  and  notes. 
Proceedings  in  rem,  i.  104,  369,  878,  iii. 

21'8. 
Process,  in  federal  courts,  1.  842,  note. 
Projits,  insurable,  iii.  271. 
Prohibition,  i.  301,  note. 
Promissory  notes,  iii.  71-128. 

statute  of  third  and  fourth  Anne,  re- 

specting,  iii.  72. 
American  statutes  relating  to,  iii.  72 

n.  (6). 
definition  of,  iii.  74,  n.  (1). 
of  essential  qualities  of,  iii.  74-77. 
valid  without  negotiable  words,  iii.  77. 
forged,  iii.  86,  n.  (6). 
given  in  payment  of  debts,  iii.  86,  n. 

(8). 
indorsement,  iii.  88-93. 
transfer,  when  overdue,  iii.  91,  92. 
cut  in  two  parts,  iii.  115. 
transfer  of,  on  demand,  out  of  time, 

iii.  91. 
protest  of,  iii.  98. 
consideration  of,  iii.  79,  80,  90,  91. 
demand  of  payment,  iii.  95-104. 
place  of  demand,  iii.  96-98. 
damages,  measure  of,  iii.  116,  116. 
(See  Bills  of  Exchange.) 
new  or  subsequent  etSsct  of^  iii.  118. 

VOL.  IV. 


Proof  of  deeda,  iv.  466,  and  n.  (a),  467. 

468. 
Property,  how  acquired  and  lost,  (see  Title.) 
right  of  every  individual  to  acquire 

and  sell,  ii.  825,  826. 
right  of  civil  government  to  regulate 

it,  u.  827,  828. 
owners'  right  to  require  Its  protec- 
tion, ii.  831-338. 
taxation  of,  must  be  fiiir  and  equal, 

ii.  332. 
government  bound  to  assist  the  owner 

of,  wlien  lost,  ii.  334. 
right  to  recover  for   improvements 

upon,  ii.  384-338. 
taking  under  law  of  eminent  domain, 

ii.  838-840. 
may  be  destroyed  in  cases  of  extreme 

emergency,  ii.  389,  ns.  (6)  and  (2). 
may  be  taken  for  public  use,  ii.  839, 

840,  and  notes, 
compensation  for,  when  taken   and 

when   made,    ii.    339,    840,    and 

notes, 
legislature  may  prescribe  the  manner 

of  using,  ii.  340. 
when  title  to,  gained  by  capture,  1. 

110,  111. 
when  deemed  hostile,  i.  71,  74. 
hostile  character  not  lost  by  assign- 
ment in  transitu,  i.  86,  87. 
enemy's,  how  affected  by  war,  i.  66, 

69. 
enemy's,  in  neutral  vessel,  i.  124, 126. 
personal,  defined,  ii.  340,  what   is, 

840,  n.  (a). 
personal,  has  locality  against  credi- 
tors, ii.  408,  n.  (a), 
absolute,  defined,  ii.  347. 
qualified,  what,  ii.  347. 
m  undomesticated  animals,  ii.  848. 
joint  ownership  in,  ii.  850. 
how  acquired,  (see  Title.) 
when  it  passes  to  bailee,  ii.  589,  690. 
when  it  passes  as  annexed  to  real 

estate,  ii.  590,  591,  n.  (a), 
when  it  passes  in  manufkctured  ar- 
ticle, ii.  691,  n.  (a), 
personal,  where  sitm,  ii.  481-484. 
when  title  passes,  ii.  492,  and  n.  (1), 

498. 
Proprietor  of  lands,  king  was  the  origpnal, 

iii.  877.     (SeeTttie.) 
Pro  rata  freight,  iii.  227,  280. 
Protest  of  bills,  in.  98. 

of  foreign  bills,  iii.  93. 

of  inland  bills,  iii.  94,  and  ns.  (a)  and 

(A), 
negligence  in  protesting,  consequence 

of,  iii.  93,  n.  (</). 
by  master  of  vessel,  its  nature,  iii. 

213,  n.  (c). 
Provisions,  when  contraband,  i.  187,  188. 
Proviso  in  statutes,  i.  462,  468. 
Prwty,  ii.  294,  296. 
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Pvnhw.  tiUe  by,  iv.  873.  874,  Ml,  M2 

tauney,  wlieo  reclaimed,  il.  470,  471. 

by  tLD  inaolveot.  U.  514. 

witb  a  preounceiieil  dtsign   not  lo 

pay,  ii  4'J7.  n.  («j. 
hf  a  truatce,  iv.  488. 
PvTtiaier,  Uma  jUk,  of  Und,  nrotoctcil,  iv. 

4C3.  464. 
without  notice,  wlw,  i*.  ITfl,  IBO, 
how  Bfltctcd  by  notice,  ir.  179,  180. 
not  bound  (o  look  lo  ipiiUctttiuu  of 

inouey,  it,  180.  n.  (u). 
must  show  n  judKmenl,  iv.  430,  n,  (i). 
dcHcent   tWirii,    under   new   Englieb 

Inw,  iv.  SbB,  B.  (i). 
froiD  frsadulent  gTHnioe,  \i.  464. 
of  chnneli,  wbun   ool  prulect«d,  ii. 

%'J&,  iHA.  825,  £67. 
Puiyreitant,  ii.  B40,  n.  (a). 


<i«aliJUd  enemy,  i  71.  74,  79. 

property  in  chacleli,  ii.  S4T,  818. 
Quoninfinc,  m  dower,  iv.  61. 

UwB,  state  may  regulate,  i.  439. 
Quon  anyoniiiwa  (see  t'cnTXinttioiu.) 
Q/da  aapton-a,  (see  6'Julut«.) 
guunin  o/lXreOijni,  ii.  293,  294. 
Qua  warranla  against  Corporatiooe,  ii.  818, 


..  (c). 


yability  of,  ii.  2S4.  n.  (2),  631, 
n.  s,  mi.  a.  (1),  eOS,  n.  ({.). 
CBnnot  delegate  ita  power,  lo  anottier 
company,  ii.  294,  n.  (a). 
340.  D.  (a). 


liability  ol 

(a)  and  (2|,  601,  □.  (I),  1102,  n.  (8). 
right  of  credilora  againat  real  estate 
of,  ii.  2H4,  n.  (A). 
Batuan,  nature  and  effect  of,  I  68,  104, 
106.  iii.  173. 
eRect  of  a  recapture  upon,  i.  106,  107. 
I»ll,  a  Bafo-cuuduct,  i.  105. 
how  enforced  in  France,  i.  106,  107. 
Bat\ficalioa  of  acts  of  agent,  by  priodpal, 
IL  614,  and  D.  (2). 


Ralifiealif/B,  when  pire*  raBdtljtowJ 

ii.  614-016  Bnd  nol*«. 
Batt,  dantagie  by,  iii.  iJUl.  □-  ('). 
Rmtartimu.  it.  70,  n.  ly),  I 

Au/  =w.ito,  dcfliiiliou  of,  iU-  401.         ( 
purcliHsei)     with    parnocnliip  ft^ 


of.  > 


\&i 


□1.  (8)  oud  ((■}. 
of  inlestato,  vtbea  aold  lo  piy  W 
iT.  438,  n.  (r). 
ne^stumnrr  of  Are  puticu*,  ni.  TS^u 

of  uuu-ine  policies,  iiL  ZI& 
iifluufurr.  eflfect  of,  i.  lUO.  107. 

/(er««™,  linbilily  of,  iL  ! ' 

Urcijrrvcity  tntt/if,  L  8ft. 
BfctlaU  iu  deed,  operate  ■«  e 

261,  n-  (i). 

Snxminyi'ntT  to  mi 

(v.  IB9-  IBl. 

Haommtmbiiiau.  when  frnudulan,  3>fl 

muBt  lie  in  wrilina  tir  BnjcOd^B 

ii.  48'J,  n.  (o).  "*    ^      *  I 

;i«unf  ofdveJa.  tv.  450-459.  ] 

effect  of  want  ot,  ir.  456.  4t(l 

notice  of  unregistered  de«l,  it.1 
467. 
Bawds,  putlK,  eflect  to  be  givm  M^LI 
BeainUi\g  of  mortKiin-s,  (*ee  JfaOT 

ir.  168-17-*. 
Rrm^mma,  riglit  of,  if.  472,  D.  (II. 
Redemption  of  pawns,  ii.  &8I,  ir.  13& 
mongagea,  it.  166-164. 
lands  sold  on  eiecutioa,  it.  OM 
and  notes. 
Bteca^i  hieton'  of  the  ixmiinon  law.li 
history  of  reKistry  of  TesieU.  HI  U 
Beiidangt,  iii.  116,  117. 
SryitlTi/,  limultaneous.  iv.  45B.  o.  (r|. 
effected  by  notice,  jr.  168-IT4. 
conslnictire  bv,  iv.  1T4.  4J6,  457. 
of  deeds,  ir.  466-^6S),  (»ee  Jiitwit) 
of  raortgagea,  ir.  168-174. 
of  bill  of  Bale  of  chatteU,  iL  ffilt 

(ff).  ex.  n.  (r). 
(See  Sl'myai/rt.) 
of  Bhi|M.   (Bce    JfrrrAmit   tn*^ 

139-149. 
nol  eBspQiial  lo  tide,  iu.  147-149. 
Rrlalion.  deed  by,  iv,  455,  n.  (A). 
Briatiwii  apiwinlcd  lo,  iv.  S44. 

muanijig  of  tlie  word  in  willa,  ir.J 
n.  (o). 
iMnue  of  part  of  mortgaged  nori 
effect  oC  iv.  179,  n.  (1), 
of  conveyance  by,  ir,  4'ifl. 
Btligioui  'iVriif.  an  ubsulule  right,  IL  S* 
provisiunB  in  American  cbjuicn,  i 

MU>,ii.  84-37. 
corporadons,  ii.  274,  281. 
BDctrly,  right  in,  bow  oblaii^  B. : 
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Remainder.    1.  General  nature  of,  iv.  197, 

198,  et  seq. 
under   New  York  statutes,  It.  246, 

247. 
when  limited  on  a  fee,  iv.  199. 
cross-remainderSf  iv.  201. 
in  chattels,  subject  to  same  rules  as 

remainders  in  real  estate,  iv.  288 

and  n.  (c). 
2.  Vested  remainders,  iv.  202. 
defined,  iv.  202. 
nature  of,  iv.  202. 
alienable  as  actual  estates,  It.  205. 
when  subject  to  subsequent  interest, 

iv.  206. 
vests  on  birth  of  first  child,  iv.  205, 

n.  (c). 
opens  to  let  in  after-bom  children, 

iv.  205,  n.  (e). 
8.  Contingent  remainders^  iv.  206. 

definition  and  division  of,  iv.    206, 

207. 
Feame's  classification  of,  iv.  207. 
exceptions   under  rule  in  Shelley's 

case,  iv.  209,  210,  211. 
4.  Rule  in  SheUey^s  case,  iv.  214. 
statement  of,  iv.  215. 
origin  and  foundation  of,  iv.  215,  216. 
applies  to  trust  as  to  legal  estate,  iv. 

218,  219. 
when  "  heirs  "  words  of  purchase,  iv. 

220,  221. 
whether  rule  or  opposing  intention 

prevail,  iv.  221-229. 
rule  prevails  in  U.  S.,  iv.  229. 
when  abrogated  or  qualified  hj  stat- 
ute, iv.  229-282. 
6.  Particular  estate,  iv.  233. 
nature  of,  iv.  28. 
when  and  how  created,  iv.  284. 
seisin,  at  common  law,  given  on  par- 
ticular estate,  iv.  284,  285. 
if  void  at  common  law,  remainder 

void,  iv.  286. 
common-law  requisites  not  applicable 

to  uses  and  devises,  iv.  286. 
not  essential,  when  legal  estate  is  in 

trustees,  iv.  244-246. 

6.  Remainder  under  statute  of  uses,  iv.  287. 
how  limited,  iv.  288. 

discussion  as  to  estate,  to  support 
contingent  uses,  iv.  287-245. 

the  scintUla  juris,  iv.  288-245. 

whether  contingent  use  can  be  raised 
on  a  bargain  and  sale,  iv.  248-245. 

7.  Time,  when  contingent  remainder  must 

vest,  iv.  248. 
must  vest  during,  or  at  termination  of 

particular  estate,  iv.  248. 
in&nt  in  v&itre  sa  mere  deemed  in  esse, 

iv.  249. 
awaits  natural   termination   of  part 

estate,  iv.  249. 
modification  of  rule  by  local  statutes, 

iv.  250. 


Remainder,   may    &il  to    some    and    be 
good  to  others,  iv.  252. 

8.  Destruction  of  contingettt  remainders,  iv. 

by  determination  of  particular  estate 
before  contingency,  iv.  ^8. 

by  merger,  iv.  254. 

operation  of  conveyances  at  com- 
mon law,  and  conveyances  under 
statute  of  uses,  iv.  254,  255. 

trustees  to  preserve  contingent,  iv. 
256. 

statutes  in  U.  S.,  securing  contingent 
estates,  iv.  265,  n.  {a). 

9.  Other  properties  of  contingent  remainders, 

iv.  267. 
inheritance  undisposed  of,  descends 

to  heir,  iv.  267. 
whether  fee  is  in  abeyance,  iv.  258, 

269. 
transfer  of  contingent,  iv.  260,  261. 
efiect  of  estopx)el  in  transfer  of,  iv. 

260,261. 
contingencies  assignable,  iv.  261,  262. 
Remainder-man,  when  barred  of  equity  of 
redemption,  iv.  188,  189. 
as  distinguished  firom  executory  de- 
vise, iv.  269,  270. 
in  personal  property,  ii.  852. 
Remedies,  on  contracts,  according  to  place 
of  action,  ii.  462,  468. 
part  of  the  contract,  i.  419  and  notes, 
456  and  notes. 
Remitters,  iv.  878,  n.  (6). 
Remoteness  in  a  devise,  iv.  271  and  n.  (g). 
Removal  from  office,  power  of,  i.  809,  810. 
Rents,  defined,  iii.  460. 

different  kinds,  in.  460,  461. 

leases  in  New  York  hmited  to  twelve 

years,  iii.  461,  n.  (e). 
reversionary  interest  essential  to  dis- 
tress, iii.  461,  n.  (/). 

1.  Eviction  by  title  paramount,  discharges, 

in.  468. 
eviction,  if  of  part,  rent  apportioned, 

iii.  464. 
what  constitutes  eviction  by  landlord, 

iii.  464  and  n.  (/). 
rent  reserved  in  land,  iii.  462. 

2.  Destruction  of  premises  does  not   dis' 

charge,  iii.  465. 
by  covenant  not  discharged  by  fire, 

iii.  465,  466. 
8.  When  pavaUe,  iii.  468. 

tender  ot,  when  good,  iii.  468. 
when  due  to  the  heir,  iv.  286,  287. 
when  and  how  &r  not  payable,  iii. 

464-471. 
when  bequeathed  over,  iv.  286,  287. 

4.  Apportionment  of,  iii.  469. 
when  apportioned,  iii.  470. 
how  apportioned,  iii.  470,  471. 

5.  Remetfy,  in.  471,  472. 
covenant,  debt,  iii.  471,  472. 
assumpsit,  when,  iii.  472. 


Baa»,  ^eotment  for,  iii.  472. 

tight  ul'  dutre^  in,  alxilisbed  in  Ala- 
bama, iii.  473. 
bialury   of  laxr  of  distreaa,  iii.   478, 

what  gnods  dialrainable,  iii.  474-*79. 
mode  of  di9lT«iaing,  iii.  476-478. 
what  goodi  exempt,  iii-  476-4S0. 
peonlly  tor  unUwM  removal  of  goodi 

Ikhle  to  diitreas,  iii.  481. 
nuDmary  ptoumb  W  recover  powes- 

iion.  fii.  480-483. 

lepierin  for  wrongflil  diitress,  iii.  48S, 
eflevt  of  annual,  iv.  114,  (see   Ten- 


_  ^Uniled  States  . 

for  goods  wrongfiiUy  taken,  iii.  483, 

Sqana  of  Owe*,  enmoeration  of,  i.  480. 
Ywr  Books,  i.  480. 
Dyer,  i,  481. 
Plowden.  i.  481,  482. 
Coke,  i,  4B2. 
Hotiart,  i.  483,  481 
Cruke,  i.  48G, 
Yolverlon.  i.  486. 
Saunden,  i.  485. 
Vaughau,  i.  486. 
Modem  HUiglish.  (Uw,)  L  4SS. 
Chanii-ry,  i.i^ntrq. 
Supreme  Court  of  U.  Stttes.  i.  442. 


»,  (BEfl  Diitnh 


^.) 


Rari^Us.  <uid  lelten  of  fflarqw,  41 
61. 

Bfp»btieali<m  of  >  'wiU.  it.  Ul 

tituHTc/uur,  Ir.  144. 

BaaU,  Hght  of,   iL   5M  ud  aa.  !# 

ilof,  U.  »«.»-» • 
,  ii.   470.  t;i,  Oi,: 


637. 

right  of  bajera  la,  mbOt  f 

in  trantitu,  ii.  &&I. 

Asaduun,  rigbt  of,  ii.  475.  lit.  t 

damBges  on,  ii-  60B,  tt  ^O- 

Bacui  of  a  DeoMl  aluD.  L  loT. 

AaBTuf'iTn  in  de^ila.  vrMt.  It.  N& 

in  assign >i><!iiu  by  inatirfUt,aJu 

Baidoict,   deaued.    u.   4W,  •.  (At 

432.  ' 


Uauilimf  Inuto,  it.  aO. 
Raaliattan  in  wu,  i.  f 
Rrirotpfrtitx  taici,  i.  4: 


Rromal  of  judgmenta,  ir.  4S6,  n.  (4-  I 

flrotrn'on,  d?fln«].  iv.  863. 
■.  364. 


-  3&*. 


iklse,  without  knowledge,  ii.  481, 

(1).48«,  487,  4&0. 
when  a  ground  of  action,  ii.  490. 
fiiUe,   by   neglect   of  disdoHure, 

i«i.  401. 
to  vitiate  contract,  most  1)e  material, 

ii,  489,  490. 
by   mietake,  whelher   viliateB 

tracts,  ii.  491  and  notes. 
made  by  third  persons,  ii.  488. 
(See  Frawh.) 
BtpnsKnlatiirji,  Uoase  of,  i.  328. 

qnaliflcalions  of  eleetord  of,  L  -229 

term  of  service,  i.  229. 

how  apportioned,  i.  230. 

number  of.  i.  280, 

ntio  of  election  of.  i.  230. 

uportionment  of.  a«  affected  by  sUve 

p^HiUtion,  i.  230,  231. 
elecUaa  of,  how  far  affected  by  state 

le^larion,  i.  230  and  note, 
houae  of,  originalei  rerenue  bills,  i. 

23t). 
Befmarulaliir    novernment,    sketch    of  the 

progress  of,  i.  282-234. 
Bgmtaii,  what,  I  60,  61. 


-isignmeut  of.  iv.  122.  133. 
interests  of  the  owncrr  of.  ir.  Hk 
sale  of,  to  raise  giortiuiu.  ir.  1^ 
light  1^  owiieT  of,  to  briikg  aitMB  ta 

ceming.  iv.  856. 
incidenu  to,  iv.  365,  366. 
may  be  sold  on  eieculioii.  It.  Si,  > 
(6). 
R^v^siooary  brnu,  mortgage  of,  it-  H 

150. 
Revised  coda  of  the  states,  it.  72,  n.  I') 

construction  of,  i.  44i£i  and  imtc 
RemcalioH  under  a  pover,  ir.  336. 


of  an  ageni'y,  ii.  643. 

of  a  huiisu  to  eiil«r  on  land.  to.  (i 

453  and  outes. 
of  agent's  authority,  when  pnmr, 

Mi. 
of  agents,  by  lunacy  of  piindpaL 

6ib. 
of  agents,  by  baakrupccT  of  snaq 

ii.  641. 
of  agents,    by    death    of  agtu. 

643. 
of  agents,  by   dealli  of  pnaeifal 
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RevoU,  where  and  how  punished,  i.  686 

and  note. 
JRhbdian  law  of  jettison,  iii.  288. 

maritime  code,  iii.  8,  4. 
Bights  of  passage  over  foreign  territory,  i. 
84. 

vicinage,  iii.  484,  440-442. 

of  personal  secm'ity,  ii.  12. 

of  reputation,  ii.  lo. 

of  liberty,  ii.  26. 

of  persons,  ii.  1. 
Biparian  oumfTSf  general  rights  of^  iii.  411, 
415,  425-431,439-441. 

first  entitled  to  ferry  grant,  iii.  421, 
n.  (c). 

user  by  public,  gives  no  right  to  oc- 
cupy soil,  iii.  424,  425. 

rights  of  owners  on  sea  and  naviga- 
ble water  to  high-water  mark,  iii. 
427,  432,  n.  (6). 
Risksy  excluded  from  policy,  iii.  294. 
Rivers,  fresh-water,  ownership  in,  iii.  411. 

owners  of  banks  of,  property  in,  iii. 
411. 

fisheries  in,  iii.  412. 

(iSee  Incorporeal  hertditaments.) 

above  tide,  public  right  to  navigate, 
iii.  427. 

leading  to  Mississippi,  ordinance  re- 
specting, iii.  427,  n.  (d), 

highways,  iii.  432. 

ownership  between  high  and  low-wa- 
ter mark,  iii.  427,  ns.  (c),  (2),  and 

Mississippi  not  subject  to  conunon- 
law  rule,  iii.  427,  n.  {d). 

above  tide,  in  fact  navigable,  prop- 
erty in,  iii.  427,  n.  (d), 

above  tide,  change  of  course  in,  ef- 
fect of,  iii.  428. 

owners,  medium  JUum  anttce,  iii.  428. 

right  of  fishing  in,  iii.  409-419. 

navigable  above  tide,  ownership  in, 
iu.  426,  427. 

navigable,  when  tide  ebbs  and  flows, 
iii.  430,  431. 

(For  fishery  in,  see  Incorporeal  her- 
editaments.) 

rights  of  owners  of  lands,  ill.  416, 
417. 

test  of,  iii.  411-418,  428. 

exclusive  navigation  of,  not  to  be 
controlled  by  states,  i.  482,  488, 
437. 

(See  Navigable  rivers.) 
Roadf  custom  in  driving  on,  iii.  280,  n. 
(c). 

when  turnpike  becomes,  ii.  284,  n.  (6.) 
Roadf  may  be  made  through  lands,  ii.  889. 

property  taken  for,  ii.  889,  840. 
RoccuSf  iii.  ^^6. 
Rule's  abridijment,  i.  509. 
Roman  ^u;,*(see  Civil  law,)  i.  516. 
Romans f  their  fecial  laws,  i.  6. 

their  laws  of  war,  i.  6,  7. 
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Romans,  their  maritime  laws,  iii.  6-9. 
Rule  of  proceedings  in  congress,  i.  287,  288. 

in  Shelley's  case,  iv.  214. 

on  state  titles  and^  local  laws,  i.  841, 
842  and  note. 

of  1756,  i.  82, 126-128. 

(See  Interpretation.) 
Running  waters,  iii.  489-441. 

when  public  highways,  iii.  411,  416, 
418. 

days  in  hire  of  ships,  iii.  208. 


S. 


Safe-conduct,  i.  106,  162,  182. 
Safeguards,  i.  102. 

Sailing,  nautical  rules  for,  iii.  280-282. 
.  under  enemy's  flag,  i.  85. 
(See  Collision.) 
Sale,  under  power  of  mortgage,  iv.  146, 
190. 
as  distinguished  from  a  mortgage  or 

pledge,  ii.  577,  n.  (1). 
contract  of,  ii.  468-477. 
defined,  ii.  468. 

what  is  capable  of,  ii.  468,  475,  n.  (d), 
of  chattels,  ii.  468. 
when  the  article  sold  does  not  exist, 

ii.  468. 
of  articles  pledged,  ii.  468,  ns.  (/)  and 

(8).  y 

fiulure  of  title  to  thing  sold,  li.  470- 

472,  476. 
executed  and  executory,  ii.  479,  n. 

(c). 
price,  ii.  477,  (see  Price.) 
duty  of  mutual  disclosure,  ii.  482- 

491. 
delusion  created  by  act  of  vendor,  ii. 

482,  483,  (see  Representation.) 
delivery  as  incident  to,  ii.  492-609. 
when  it  becomes  absolute,  ii.  492, 

496,  497,  499,  500. 
of  chattels,  as  afiected  by  statute  of 

fi^uds,  (see  Frauds.) 
of  lands,  under  statute  of  firauds,  iv. 

450. 
articles  must  be  designated  and  made 

ready,  ii.  495,  496. 
when  conditional,  ii.  496,  497. 
right  to  retake  goods  after  sale,  ii. 

499. 
fraud    in,  ii.    610-512   el   seq.,   (see 

Fraud.) 
by  auction,  ii.  686-540. 
of  chattels,  enforced  or  rescinded,  ii. 

469,  477,  478. 
of  chattels,  specific  performance  of, 

u.  487,  n.  id), 
registry  of,  oy  local  laws,  ii.  522,  n. 

(o),  526,  n.  (c),  531,  n.  (a), 
defeated,  ii.  468-476. 
on  judidal,  no  warranty,  iv.  484,  n. 


TOB 

SaU,  hr  e<An  of  Htk.  ii.  82fi  and  n.  (n). 
uoilcr  lUwiipi  o>  ventlee  Dot  la  ja)',  U. 

437  wul  D.  (a), 
by  cMlenaibte  owner,  when  gooil.  IL 

)(;;>»,  ^'24,  SJ^  and  now. 
OiroDgh  fiike  tepKMDlatiuiu  u   to 

»olreocy.  iL  618,  614  and  n.  (f). 
rendqr  may   treal  lale  ■■  void,  or 

(Uc  fur  price,  ii.  511.  n.  (<:)■ 
AAeracquired  chattels  do  not  pau, 

ii.  46B.  n.  (.'),  6IM,  n.  (<■). 
of  foreign  Mcliange.  ii.  168,  □.  (q). 
bTMmule,  ii.  461  anil  (u.  (c}uid(l). 
rak  in  buyer,  ii.  4U2. 
Tendor'i  lien  tor  jrioe.  ii.  497,  498. 
mte  of  (lie  ctrll  lav,  iL  4Wt  aud  B. 

of  qiecific  article,  ii.  606-509. 

of   gi>o<l«  in  advene  poueuioa,  H. 

1-9,  n.  (.1.  .. 

alter  judgntcut   agaiiut    vendor,  u. 

612.  513. 
fraud  br  ventlor's  poweasion,  u.  SIS- 

631. 
of  ilie  fhiiu  of  land,  iv.  4S1  And  n. 

iu.  181. 

i.  146- 
160. 
lU  0/  land, 
luuler  a  mortgaged  power,  iv.  14S, 

148.  lao, 

unUer  a  mungaijed  decree,  iv.  191, 
lD2.il.  {,!). 

when  vendee  ie  Inutee  tbr  ttie  vend- 
or, iv.  161. 152. 

nnder  a  power  in  a  will,  iv.  S36. 

torujiet,  iv.  43!!,  n.  |c). 

on  execution,  iv.  431-138. 

irregularities  do  not  vitiate  judidal, 
iv.  431,  n.  (6). 

purchaser  of  abcriir,  must  abotr  jodg- 
meut.  iv.  480,  n.  (c). 

when  decree  in  chancery,  iv.  82S, 

1,  though  judgment  be  reversed. 


good, 


r.436.n,  (c|, 
in  advene  puiseuiim,  iv.  ^ 
of  Utigioui  Hghm,  ir.  447. 
bv  exccnton,  iv.  826,  n.  [<),  82G  and 

n.  (J). 
by  eiecntori,  in  Sew  York,  under 

power,  iv.  331,  332. 
by  gnardiani,  ii,  '2S0  and  n.  (c), 
(See    Cim$iiUrtilioii    VoniracU,     War- 

roHly,   IMirtiT/,  Acceplamx,  RaaU, 

RaciHd.) 
Sak  of  tiim,  power  of  admiralty  to  sell, 

iii.181,  158, 
by  muter,  in.  178,11.  (<1,  174,  1T6. 
Salea^,  deflned,  iii.  246. 
wlien  it  arises,  iii.  246. 
amount  aJlowi^,  iii.  246. 
master  and  seomeQ,  when  entitled 

iii.  2*6,  247. 


Immf,  not    ^rm  ■ 
iral,  iii.  247. 
wliea   (Ii:aie<l    lo  issk 

Id). 
in  caae  oC  caplitrcii  ; 
112. 


r.SLM 


2*6.  347. 
on  aiiipwrvck  tlw»lir«,  t 

iii.  l!4ti,  note. 
oa  buuoiury  bond*,  iii.  iM.       i 
t»iuuiOD.laH'   joriadiLliiai  cC  Ij 

note.  37»  and  note, 
common  jitrUiiictitia  nC  i-  37l,l| 
Sanptt,   sale  bv.   ii.   481  aad  M.U 
(If.. 


L  itt,^ 


347. 

Suilch  Uw.  ir. 4m,a.M.i 
.-wHWCtr,  IreatiM.  t  5IS. 
Smaiiia-s'  rr/Ktrta.  \.  tfi*. 
SaliMjattiaii  of  judnueot,  whan  !>■■ 

i».  435. 
SwHW  ttauae  in  «  (tattrle.  L  tiS. 
■  o,  it  195-aOL  i 

\thot\ly  at&.^^Vn 


SaiMie,  i 


SeintSlaj, 


it.  iv. 


SauuJ-llttH 

Sdrtfa^at.  pnK.yM  bv.  is  C.S.  odl 

800.  K«I.  J 

against  c-ur)ii>railua9,  iL  Sli.^$t 

Sra,  dshcry  in  and  ito  arms,  eo^^ 

412. 4ia.  ^ 

soil  and  fislieriea.  id  wfaon  vMH 

414-417.  ^ 

coast. ^uri»>lictiun  ot,LW.{m'> 

dittnm.i  , 

leltcre.  1.  167. 
dominion  over,  I-  20.  SI. 
Sttn/ioir,    public    no     right    lo  OV 

bathe  on,  iii.  41S,  414. 
publie  ri^ht  to  Ash  on,  dL  414. 
below   bigli-water   mark   Mnp 

glaie,  iu.  427. 
ownerahip   in   Maine  SDd  ltii«* 

Hetis,  iii.  480. 
detlnicion  of;  iii,  481. 
imrlAiiioj  aasumed.  by  owner,  fi.  S 

205,  212,  2H8. 
Stal.  what  ii  BuRineDt.  ir.  4^-4^ 
SmmB,.  iii.  17tt-191t. 

■hipping  articles,  liL  177-17e.  ISi 
coDStruclion  of  abipiHiig  ankjtiil 

lU3andn.  («). 
wages,  if  no  articlea,  iii.  177. 
desertion  of,  in  foreign  purls,  iL  1 

and  n-  (A). 
pTovition  tbr  disabled,  iii.  17k 
to  be  naturaUzcil,  iii.  180. 
punishment   of,   iii.    im,  ie3  ni 

(0)-     , 
corporeal  punishment   abtdisbed. 

1S2,  n.  («). 
ouy   be   discliarged   by  mutH, 

entitled  to  medical  aid  wbeD  iS 
1S4. 
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Seamen,  wages  of,  i.  879»  iii.  177, 186, 187. 
promise  of  extra  wages  void,  iii.  185/ 

186,  n.  (rt). 
freight,  motiier  of  wages,  iii.  187. 
wages  due,  il'  ship  be  seized  for  debt, 

iii.  188. 
dying  on  the  voyage,  what  wages 

due,  iii.  189. 
wages  due  if  cargo  delivered  on  out- 
ward voyage,  iii.  190,  191. 
wages  lost  by  capture,  iii.  191. 
embezzlement,  when  liable  for,  iii. 

194. 
savings  from  wreck  liable  to  wages, 

iu.  195,  196. 
wages,  wlien  due  by  act  of  congress, 

iii.  196. 
lien  ou  ship  and  freight  for  wages,  iii. 

196,  197. 
forfeiture  of  wages  by  desertion,  iii. 

198. 
forfeitiure  of  wages  by  misconduct, 

iu.  198. 
(See  Master.) 

rights  and  duties  of,  iii.  176-199. 
statute    regulations    relative    to,  iii. 

177,  178,  179,  180,  196. 
foreign,  iii.  180. 
hiring  of,  iii.  185. 

claim  of  wages  attaches  to  last  frag- 
ment of  ship,  iii.  195,  196. 
wages  of,  due,  tliough  sick  or  unduly 

discharged,  or  voyage  be  broken 

up.  iii.  186,  187. 
pro  rata  wages,  iii.  189. 
share  of  profits,  iii.  185. 
wages,  when  subjects  of  general  aver- 
age, iii.  235. 
when  entitled  to  salvage,  iii.  246- 

248. 
wages  not  insurable,  iii.  269. 
wages  during  detention  covered  by 

policy,  iii.  302,  308. 
SeaworUiiiiess,  implied  warranty  of,  in  pol- 
icy, iu.  287,  288. 
to  what  extent  required  in  assurance, 

iii.  28»-290. 
how  far  requisite  in  stages  of  voyage, 

ui.  289. 
(See  Insurance.) 
Search,  riglit  of,  and  how  exercised,  i.  158, 

157,  196,  and  n.  (a), 
war,  right  only,  i.  153. 
damages  for  wrongful  exercise  of,  i. 

156. 
convoy  armed,  does  not  exempt  from, 

i.  154. 
resistance  to,  penalty  of,  i.  154,  155. 
ships  of  war  exempt  from,  i.  155. 
for    seamen    denied    by  the   United 

States,  i.  155,  n.  (6). 
Securities,  when  considered  as  trusts,  iv. 

807,  371,  ns.  (c)  and  (2). 
Sedgwick  on  damages,  ii.  15,  n.  (a),  480, 

n.  (6),  609,  n.  (/). 


Seduction,  action  for,  by  parents,  ii.  205, 
and  ns.  {d),  (8)  and  (4). 
when  penal,  ii.  205,  n.  (4). 
Seisin  in  law,  in  deed  and  constructive, 
defined,  iv.  886,  n.  (a). 
in  fee,  iv.  2,  885. 
in  dower,  iv.  85,  86. 
to  uses,  iv.  295,  296,  380,  881. 
of  testator,  iv.  510. 
Seisina  /acit  stipitem,  iv.  885,  886. 
Seizures,    jurisdiction    of,    in    admiralty 
courts,  i.  872,  874,  876. 
what  courts  inquire  into  validity  of,  i. 
410,  (see  State  Courts.) 
Self-defence,  i.  48,  ii.  15. 
Senate  of  United  States,  how  chosen,  i.  224, 
1&5. 
stabUity  and  character  of,  i.  226, 228. 
power  in  making  treaties,  i.  284, 2b5. 
Senators,  how  cliosen,  i.  225,  226,  228. 
Sergeant  at  Arms,  cannot  arrest  by  deputy, 

i.  286,  note. 
Servants,  (see  Slaves  and  Master.) 
hired,  ii.  258-261. 

consequences  of  their  quitting  ser- 
vice, ii.  258,  n.  (6). 
may  be  dismissed,  ii.  259,  n.  (a), 
when  they  may  defend  their  masters, 

ii.  261. 
wages,  when  apportioned,  iii.  471,  n. 
(a). 
Servitudes,  iii.  485. 

cannot  be  created  by  tenant  in  com- 
mon, iii.  436. 
Settlements,  English  policy  of,  iv.  850. 
strict,  what,  iv.  850,  n.  (a). 
of  the  states,  sketch  of  the  history  of, 

iii.  890-399. 
on  wife,  ii.  162,  168,  164. 
when  to  be  reconled,  ii.  178,  n.  (6). 
post  nuptial,  ii.  173. 
complexity  of  them,  iv.  349,  850. 
Set-offs,  against  United  States,  i.  297,  n. 
(e). 
in  equity,  ii.  472,  n.  {h). 
on  failure  of  consideration,  ii.  472, 

478,  474. 
laws  of  other   states,  whether    en- 
forced, ii.  458,  n.  (1). 
SheUey's  case,  rule  in,  iv.  214. 

exceptions  to,  iv.  220,  221. 
(See  Rf^nainder.) 
Shepherd* s  Touchstone,  i.  509. 
Sheriff  *s  salts,  iv.  430-439  and  notes. 
Shifting  use,  (see  Uses.) 
Ships,  foreign  armed,  exempt  from  local 
jurisdiction,  i.  155,  156,  n.  (a), 
process  may  be  served  in,  i.  156,  n. 

(a), 
merchant,  how  &r  exempt,  i.  156,  n. 

(a), 
not   completed,    when    property    in 

passes,  ii.  504,  n.  (c). 
neutral,  do  not  protect  enemies'  prop- 
erty, i.  124,  125,  127. 


jhipt,  miiyenrn  freight  on  onemiea"  pMp- 

rnle  of  ITdQ,  i.  62. 136. 

"  frM  ships,  ftce  gomtaj"  neprtifttioin 

M  to,  i.  139. 
colllHinn  of,  (M«  CttUtioH,)  iii.  380. 
title  tii,iii.  isa. 

wle  of,  on  eXGiTUIlon.  Hi.  190,  n.  (1). 
grand  bill  ufmle.m.  132. 
odnilralt}'.  dde  lo.  iii.  ISI. 
K^try  of,  Hi.  18'J-141. 
ennilmmt  intl  iiwnne  of.  la.  144,  IIS. 
mixh!  uf  tniufer,  ill.  145, 146. 
•mwortliineu.  iii.  %4,  205. 
lien  for  non-deUveiy  of  goodB.  ilL  S30. 
import,  i.  16T,  iii.  189,  14»,  160. 


dim 


(S. 


lural,  V 


i-  201-1 


L.  157. 


ou'utri,  wlieu  partners,  iii.  39,  40, 

linUc  till  exwntes,  iii.  IS3-1S8. 

pmlariiier.ia.  l»S-13e. 

miirtgHgeo,  when  liable,  Hi.  134. 

liable  u  comman  carrier*,  li.  699, 1 
iii.  213-218. 

rMponaiblliiT  limitBd,  ii.  606,  00€, 
217,  n.  (8). 
Skimrr,  hii  duliei,  iii.  218. 

hi*  tieo  on  Ihe  ihip.  iii.  188,  169, 1 
Skippiivi  uiieie*.  Ui.  ITT. 
ShipntaJxd  properly,  ii.  821,  322. 

HM!  and  prugTvat  of  ta«ri  tuid  (nnlonu 
relklinD  to,  i.  12,  11  and  notes. 

aif(b)«Dt  kinds  of,  lil.  S2B.  n.  (b). 
Shipicrectfd  gi)nSi  (see  Wrecla.) 
SA«v,  on  navi)t)ibli>  wiilprt,  beloir  hieh- 
walcr  mark,  belongs  to  stale,  iii. 
427. 

offreflh-waler  riFew,  defined,  iii.  481. 

of  navigable  waten,  defined.  Ui.  42T. 

of  the  les  lielongs  to  the  «Mte,  iii.  427. 

definition  af  lai  shore,  lit.  481. 
Sii:  utere  tan,  Slc.  iii.  441,  a.  (a). 
Signing,  if.  460,  G14,  61S. 

by  a  mark,  I'.  514,  n.  {d). 
SOaia  loan.  I.  06,  nole. 
SimiUatioH   of  anoiher'i  name,  mtti,  or 

article,  ii.  372.  n».  (4),  (8). 
Staadrr,  cleSnitJon  of,  li.  16. 

truth  K  jiufification  inpriTste  actions, 

certain  communif^tions  pririleged.  ii. 

22,  26,  note. 
Sbway,  origin  and  history  of,  ii.  248-268. 
does  not  eii^t  at  common  law,  ii.  248. 
in  auuienl  slates,  ii.  249,  250. 
abolition  of,  in  Ihe  seieial  statea,  ii. 

362-266. 
in  the  British  West  Indies,  ii.  263, 

n.  (rf). 
Slm/i*,  no  action  lies  for,  at  common  law, 

ii.  2i8,  ns.  (/)and{l). 
when  become  tVee  by  being  carried 

into  tree  slates,  U.  248,  26T,  n.  (/<). 


Slaoea,   legal    dUaUIliIet  Of.  O-MLi 

aas,  n.  {at. 
whcilie-r    penaoDiU  at  nal  |nae 

Ui.  26S,   D.   («).  ^ 

viiuuiiHpatitMi  oC  la  Uw  vntalsa 

rti*geo 

J)." 
emanclradoa  of,  by  laartHt.  i  k 

n.  (2). 
wlion  fi*e  in  (Vt^e  stalm.  i.  W.tta 
/«.ji!i,^,  i.  -MM.  nwlr,  ii   «.  f.* 
Itatc  legistittioii  in  rvialiuo  t>,  b.  I 

Conalilotloii  of  United  Staiemka^l 

ii.  82,  note.  647,  >[ip. 

Slav^tmiL,,    declared    ptnvy.  by  04 

SlalcB,   i.   1<>4.  ] 

btM  Mt  pimcy  tm^er  act  tf  H 

VM,  noil'.  T 

leflslaiiou   uf  Unii«d    San  hi 

([lect  to,  i.   ins,   1V4.  I 

British  legiatation  and  u 

IJiT. 

of.  ii 
ownership  «f,  below  luKh-aatat^ 

iii.  427. 
Sniicilor  of  tbe  trrawmy,  i.  308,  DBA 
Sormtm  tnwen  orer   prc^ntj,  L  ■ 

may  au«  in  otfaer  Maw,  L  M  ■ 


!?"« 


of  will. 


846,  n.  (b). 


eS^A 


Spain,  Visigolliic 

Fartidaa,  ii.  44»,  n.  \b]. 
Special  occupants.  It.  26.  27. 
Special  pmprrlg,  rights  of  Own 
ii.  668,  aiMl  n.  (e). 

Li.  6T4 ;  but  see  6S& 
pawnee  or  plerlEve  baa.  it.  B7 
cenei^ly  in  bailee,  ii.  S6S. 
Spmal  jUtading.  its  use,  i*.  M4. 
Specif  artieia,  ii.  606-506,  (se 

Uvrtf,.) 
Spici/U- i-vformancr,  when  decrc«d.B.« 

n,  (d).iv.461.n.  (;j. 
Sperck,  ftvedom  of,  a  ooiutitutiaiMl  p 

Snoliitlion  of  docuDtenla,  (see  Dwwv».' 
&)imdrl  prTiliam  anit,  ii.  6B8, 
Soriagfnff  aw,  It,  297,  298,  (fee  Vtn.) 
Stage  mcwn,  liability'  of.  ii.  600-401 

bound  to  Take  paaaentjcra,  it  IMl 
Stair,  Institntiom  of  the  taw  of  Sodi 

ii.  898,  n.  (6). 
Store  dfciat,  i.  473,  477,  4T8. 
Siata,  moral  obligations  t>C,L  3,t. 

defined,  i.  l»;t.  u.  (i). 

■ketch  of  the  aettlemeat  oC  m.  I 
399. 
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States f  admission  of,  i.  280,  n.  (e). 

when  liable  for  acts  of  indiTiduals,  i. 
801,  n.  (a). 

maj  not  be  sued  in  its  own  courts,  i. 
297  and  n.  (e). 

when  a  party  to  an  action,  i.  824. 

not  to  be  sued  by  indiyiduals  in  U.  S. 
courts,  i.  850. 

agents  of,  may  be  sued  in  federal 
courts,  i.  8^,  851. 

may  not  tax  national  bank,  i.  425. 

not  to  issue  bills  of  credit,  i.  407,  406. 

general  power  of  taxation  by,  i.  425, 
428. 

no  jurisdiction  of  territories  ceded  to 
U.  S.,  i.  429-481. 

no  power  to  regulate  commerce,  i. 
481-439. 

concurrent  legislation,  i.  887,  888. 

may  not  impo8e  imposts  and  duties, 
i.  439  and  notes. 

may  regulate  its  internal  commerce, 
i.  439. 

may  not  require  license  of  importers, 
i.  489  and  ns.  {h)  and  (2). 

concurrent  powers  of,  i.  887, 895, 404, 
notes. 

grant  of  powers  to  congress  not  neces- 
sarily conclusive,  i.  887-890. 

concurrent  powers  in  regard  to  mili- 
tia, i.  889,  390. 

taxation  by,  i.  891-894. 

debts,  assumption  of,  i.  894,  n.  (6). 

laws  of,  not  afiect  federal  process,  i. 
894,  895. 

when  may  be  rule  of  decision  in  fed- 
eral courts,  i.  895. 

governor  of,  power  to  pardon  offen- 
ces against  U.  S.,  i.  899. 

one,  not  enforce  criminal  law  of  an- 
other, i.  408. 

constitutional  restrictionB  upon  the 
power  of,  i.  407. 

may  use  military  power  to  put  down 
insurrection,  i.  407,  n.  (1). 

powers  denied  to,  by  federal  constitu- 
tion, i.  407. 

not  emit  bills  of  credit,  1.  407,  408. 

not  pass  ex  post  facto  laws,  i.  408,  409. 

no  control  over  federal  laws  or  courts, 
1.409. 

not  control  or  obstruct  federal  officers, 
i.  410. 

not  interfere  with  each  other,  i.  412. 

not  to  tax  national  institutions,  i.  425. 

not  psAS  laws  impairing  the  obliga- 
tions of  contracts,  i.  418,  (see  Oo/i- 
gatio¥i8.) 

may  not  impair  its  own  contracts  or 
grants,  i.  414,  415,  419  and  notes. 

their  control  over  mail  carriers,  i.  411. 

may  regulate  the  remedies  on  con- 
tracts, i.  419,  n.  (6). 

not  to  govern  ceded  places,  i.  428. 

not  pass  naturalization  laws,  L  428. 


States,  may  institute  a  suit  as  a  corpora- 
tion, ii.  283,  n.  (6). 

foreign,  acquired  by  purchase,  i.  258, 
259. 

laws  of,  regarded  by  U.  S.  courts  in 
questions  of  real  property,  iv.  279, 
ns.  (e)  and  (5). 

courts,  concurrent  jurisdiction  of,  i. 
895,  897,  898,  (see  State.) 

not  controllable  by  iigunctions  from 
U.  S.  courte,  i.  411,  412. 

how  fer  congress  may  confer  jurisdic- 
tion upon,  i.  899,  400,  401. 

jurisdiction  of,  in  suits  against  a 
state,  i.  400,  n.  (1). 

jurisdiction  of,  fines  or  forfeitures  to 
U.  S.,  i.  401,  402,  408,  404. 

appeal  from,  to  federal  courts,  i.  403. 

not  enforce  penal  laws  of  congress, 
i.  408,  404. 

jurisdiction  of,  over  fugitives  from 
service,  i.  404,  n.  (8). 

no  control  over  federal  courts,  i.  409. 

not  issue  mandamus  to  federal  officers, 
i.  410. 

when  not  inquire  into  validity  of  sei- 
zures, i.  410. 

have  not  cognizance  of  offences  in 
ceded  territories,  i.  480,  481. 

invested  with  federal  powers,  i.  400, 
404. 

powers  under  acts  of  congress,  i.  806. 

jurisdiction  over  trespasses  committed 
in  other  states,  ii.  468,  n.  ^2). 
Statutes,  supreme,  unless    rcstncted    by 
constitution,  i.  447,  448. 

judiciary  may  declare  unconstitution- 
al, i.  449,  454. 

time  of  taking  effect,  i.  454,  456,  459. 

retroactive,  not  to  be  presumed  unless 
remedial,  L  455,  456,  ns.  (c)  and 
(a),  468. 

cannot  impair  obligation  of  contracts, 
i.  455  and  notes. 

declaratory,  i.  456,  n.  (c). 

public  or  private,  i.  459. 

judicial  notice  of,  i.  460. 

interpretation  of  rules  for,  i.  460-466, 
468. 

temporary  effect  of,  i.  465. 

repeal  of,  i.  465,  406. 

effect  of  repeal,  i.  465. 

penalty,  implies  prohibition,  i.  467. 

cumulative,  i.  467,  n.  {h), 

revival  of,  i.  465. 

ex  post  facto,  proliibited,  i.  408,  409. 

old  English,  i.  478. 

construction  of,  i.  460-465,  468. 

saving  clauses  and  provisos,  i.  462, 
468. 

preamble,  i.  460. 

when  may,  means  shall,  i.  467,  n.  (&). 

real  and  personal  defined,  ii.  456, 457. 

no  binding  force,  ez-terrilorial,  ii. 
457,  468. 
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1  aOr  tapSHlln.  t  466, 

t^Ye  to  gifte,  !L  437,  ^S. 

Toid  in  part,  void  is  Mto,  i».  281, 

(q),  403,  n.  (M. 
of  fraud*,  (*ee  /' 
at  cluriubli 
(See  I/*a.) 
(fa(bau,ir.  11, 12,414. 
firJfMi>,ir.  66,11.  ((f). 
«f  dliMbtitlaM.  ii.  424,  425. 
«f  U  ml  37  Elii.  aniiut  frkudulunl 

tmrejmieet. !«.  462,  408. 
of  limibUion,  thst  of  thu  plan  of  ic- 

tiuu  inuitruls,  ii.  ifS2.  408. 
Otmia  rmpturrt.  It.  iii,  44S. 

«f  WM,  iMMbdaEi  Kuiced  dnder, 


t  «.«;«.(«>; 


DCLd32,4a3. 
tf  iMsneea  of,  U. 

ira,ii.(»i. 

r,'F((diauad,  iL  WH,  D.  ih). 
-•-•—• '-Id.  a.  677, 


ssts- 


),(10). 


■  •n^Snp«l]rl^ba*loit,U.  82S- 


,  when  oncoiuti- 
tuliunsl,  IT.  484  and  n.  (c). 
cppagt  in  tmntitu,  right  of,  ii.  640-661. 
defined,  i*  ' '" 

ii  641 

origin  of  righto,  Ii.  641. 

who  may  make,  ii.  642,  613. 

teat  of  validity  of  right  of,  ii.  6411, 644. 

right,  wheu  oiiiu  or  ia  defeoled,  ii. 


a  right  of  re»ci«aion. 


5U. 


546. 


act  of  vendee  at  aOecliiig  right  of, 

ii.  547-552. 
ia  recognized  in  the  general  mercan- 
tile Uvr,  ii.  661,  562. 
Slora^  of  goodB,  iii .  206,  206. 
Story  Joityh,  on  bailments,  ii.  Oil,  n.  {a). 
OD  the   Constitution  of   the   United 

States,  i.  241,  o.  {b). 
on  the  conflict  of  tawt,  13.  402,  n.  {•:). 
on  equity,  ii.  458,  n.  (a),  466,  n.  M. 
Stmedui,  iii.  847. 
Stnmdinp,  defined,  iii.  S23  and  □.  (bV 

ralgect  of  general  aTerage,  iii.  289. 
Strsinu  ofiralfr,  iii.  439. 
Slnd,  what  (acts  conBlitnte  liediuation  oi, 
iii.  43a.  n.{<i),  460,461. 
(See  Dedicaiion.) 


Sirin  M>tdenwBi.  if.  aSO. 
SliJtifieatiom  by  plM,  1.  tfl,  s.  (/>. 
8<a>-mit,  wbca    pcosMtr  «a|lM^  I 

6S3.  liL  M.  ■. TO- 
SMieidoH  at  toberiline^  It.  Wk 
Soti^ad^o^.  uL  «M,  SOT,  a^  Ir.  44 

444. 
Suh/fftt,  DMire,  tL  89,  47,  SB^  & 


».  47,aB,a.M. 
the  a■wSlk»,t.^ 


in  laroT  of  a  ■urety.  m.  Ulnl&f^ 
f uacaiiba  lo  personal  r  iftna.  B,  4K 
Saffragt,  qualiBcstaoiu  for  the  «■■■■  4 

i.  22a,  n.  (o). 
Sail,  defined,  1.  £17,  note. 
S-finaia,  tenants  by,  ir.  IIB. 
S»ydr*'t  Irmlits,  L  &13. 


„        i>,  ii.  880.  (1.  (•). 

no  deioaiul  M  be  made  oa,  IOK 

Sufira  /ineaf,  iii.  87. 

Suprrme  Cmtri,  reports  of,  L  441. 

its  instiHrtioii,  i.  2WS. 

its  etdnai' 


AfSSt'" 


allomeyB    and    oonns^l.   dr 

maralials  of,  i.    BtW-SII. 
judgmenta  of,  how  < 


ma^  iune  BumrJonH*,  i.  321. 
jurudiction  of,  wbea  a  itale  i*  •  p 

i.  823,  327. 
appellate  jariadictioQ  depend*  on 

gnss,  i.  S24. 
apjieal  to,  in  crimiiuU  ouim.  L  ti 
junsdiction  on  quesliaiu  «f  tra 

i.  325,  626. 
on  appeal  lo,  error  mnM  appta 

record,  i.  826. 
OTer  tandi  granted  by  a  italc,  i. 

481. 
^)pellBte  juriadiction.  when  n 

partt,  i.  826.  33a 
Ofer  niial  dcciaions   Id   stale  a> 

i.  916-321. 
power  deriTed   from 


rSee  CoarU,  Frdrral.) 

Sumu,  right  of,  OD  paymeot 

debt,  Ii.  617. 
giving  time  lo  principal,  eOfcct 


of  tte 
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Supreme  Court,  subrogated  to  rights  of 

principal,  iii.  V2A, 
Sureties,  remedies  of  and  between,  iv.  871, 

n.  (c). 
Surrenders,  defined,  iv.  108,  104. 

wlien  and  how  made,  iv.  95,  104. 
of  fugitives,  (see  Fugitives  and  Slaves.) 
Surrogate  Courts,  u.  420  and  notes,  426, 
n.  (d). 
exclusive  jurisdiction  over  wills  of 
personal  estate,  ii.  426,  n.  {d). 
Survivorship  referred,  in  construction,  to 
testator's  death,  iv.  202,  n.  (/). 
among  executors,  ii.  411,  n.  (a),  iv. 

826,  326. 
effects  of  the  word  "survivor,"  in 

wills,  iv.  276,  277. 
how  construed  in  executory  devises, 

iv.  277-279,  826. 
in  cases  of  joint  tenancy,  iv.  860-868. 
Survey  of  a  vessel  damaged,  iii.  286,  n.  (a). 
Sutton  Hospital,  ii.  303,  n.  (a). 
Swiss  Confederation,  i.  218,  n.  (a), 
Symbolicol  delivery ,  as  to  gifts,  li.  446. 
as  to  sales,  ii.  600,  (see  Delivery.) 


T. 


Tacking  mortgages,  iv.  176, 177. 

Talbot,  Lord,  i.  498. 

Tavern,  as  distinguished  from  an  inn,  ii. 

667  and  n.  (a),  696. 
Taxation  by  states,  i.  891-898,  894,  n.  (6). 
by  states,  not  of  United  States  Bank, 

i.  426. 
rights  of,  in  the  states,  i.  426-428. 
what  property  subject  to,  ii.  882,  n. 

(a), 
abuses  of,  ii.  882. 
authority  of  congress  relative  to,  i. 

264,266. 
authority  of  congress  paramount  in 

states,  i.  893,  894. 
authority  of  congress  paramount  in 
territories,  i.  266,  267. 
Taxes,  on  foreign  insurances,  iii.  871,  n. 

du-ect,  i.  254,  266. 

sales  of  land  for,  strictly  observed, 

iv.  439,  n.  (c). 
Telegraph  companies  are  common  carriers, 

u.  699,  n.  (1). 
Tenants  in  common,  iv.  867-371. 
defined,  iv.  867. 
of  chattels,  ii.  860. 
how  created,  iv.  867,  868. 
incidents  to  the  estate  of,  iv.  869. 
to  share  expense  of  repairs,  iv.  870, 

871. 
may  sue  each  other,  iv.  869  and  n. 

(c),  870,  n.  (6). 
conversion  by  one  of  a  chattel,  it  860, 

ns.  {g)  and  (2). 


Tenctnts  in  common,  chargeable  for  exclu- 
sive use  of  property,  iv.  870. 

their  fiduciary  relation,  iv.  871,  n. 
(c). 

liable  for  negligence,  iv.  871,  n.  (a). 

cannot  create  servitudes,  iii.  436. 

seisin  of  owner  in  fee,  iv.  886. 

contribution  between,  iv.  371,  ns.  (a) 
and  (c). 

joint,  iv.  867-866. 

defined,  iv.  367. 

nature  of  the  estate  of,  iv.  867,  868. 

how  created,  iv.  368. 

individual  authority  of,  iv.  869. 

how  seised,  iv.  869,  860. 

may  sue  each  other,  iv.  869,  n.  (c), 
370,  371,  notes. 

under  statutes  of  New  York  and  other 
states,  iv.  361. 

how  destroyed,  iv.  862. 

one  may  not  devise,  iv.  860. 

whether  husband  and  wife  are,  iv. 
862,  363.' 

of  partition  of  their  estate,  iv.  864  and 
n.  (/)-866. 

coparcenary,  iv.  366. 

nature  of  the  estate  of,  iv.  866. 

nature  of  the  estate  of,  in  New  York, 
iv.  867. 

by  the  courtesy,  iv.  27,  28,  (see  Cour^ 
tesy.) 

in  dower,  iv.  36,  (see  Dourer.) 
Tenants  in  estate  for  life,  right  of  to  esto- 
vers, iv.  73,  (see  Lease,  Estate,  Lea- 
see, and  Landlord.) 

right  to  emblements,  iv.  73. 

right  to  underlease,  iv.  78,  74,  (see 
Estovers. ) 

boimd  to  keep  down  interest,  iv.  74. 

liabiUty  of,  for  waste,  iv.  76,  80,  81, 
82,  (see  Waste.) 

alienation  by,  iv.  82-84. 

liabiUty  in  cases  of  fire,  iii.  867,  iv. 
81,  82. 

when  excused  from  rent,  iii.  465. 

right  of  joint  and  common,  to  sue  co- 
tenant,  iv.  81,  n.  (a). 

when  their  estate  forfeited  for  waste, 
iv.  80,  (see  Forfeiture.) 

not  entitled  to  emblements,  iv.  109, 
(See  Emblements.) 

when  bound  to  repair,  iv.  110,  ns.  (d), 
(l),and(2). 

pur  autre  vie,  iv.  26. 

pur  autre  vie,  right  of  notice  by  and  to, 
(see  Notice.) 

at  wiU,  iv.  111-116. 

right  to  estovers,  (see  Estovers.) 

for  life,  when  by  English  laws  he  for- 
feits estate  by  wrongful  conveyance, 
iv.  427. 

effect  of  such  conveyance  in  Ameri- 
can law,  iv.  427,  428. 

for  years,  where  excused  fit)m  rent, 
m,  466,  466. 


Teumta  in  oMt/or  lift,  brifelts  hit  latmtt 

«h 

n.  ir.  127,  43S. 

ofMUl£<Arj« 

85-110. 

nuv  Dnde'rtet,  i* 
fiwfeiton;  bj.  i». 
bat  QO  cmblemei 

96. 

106. 

I,  W 

109.  110. 

caniiuc  remoTp  n 

^,  ii.  347,  nolM. 

lial'ie  for  waat.-. 

..  1 

0«.,du.(rf). 

n^M  Mlbe  to  tpM,  ir.  l\X  lU, 

to«  MMmU^  m.  4B0k  481.  It.  lUL 

lUlB  fer  ifMli^  Ir.  Ill,  a.  ^). 

tfwA«M^lT.M».UBi. 

bBtfi^  onr,  ffi^UM^  ft.  lU,  IIT. 

UT,  In. 

nMtVMM 

«nM  <hte  nmM,  B.  «T,  M. 
Mott  kMa,  if  gn^M  WnWil- 

•Ha  fer  taMft  fcdt  AM 
(SMib^)  ^ 

POWM  <<  to  hS*  iMMik  It.  M7  «< 

M.(d}. 
MMMrr  auOdd  of  tlMBtfct,  It. 

11*.  ni 

TmAr.  oTqudOed  wtldM,  fl.  COft-KA. 

of  rent,  iii,  468. 

01  maiXgage  debt  liter  dAr,  ir.  198, 

...  (■/). 
Tofment,  defined,  iii.  401,  402. 
Tanm:.  hislor;  of  the  laws  of,  iiJ.  487. 
feudal,  aboliihed  in  Kew  York,  iii. 

4»8. 
origin  of.  in  Europe,  iii.  489. 
derived  &om  the  king,  iii.  495. 
history  of,  in  England,  M.  501. 
bj  knight.Berrii:e,  iii.  503. 
■id,  wijdBhip,  relief,  fine,  m  loddent 

to,  iii.  504,  S05. 
doctrine  of,  in  the  United  States,  iii. 

809. 
in  (ocage,  what,  iii.  G09,  511. 
in  Spain  and  Aiutris,  it.  20,  D.  (a). 

Terms,  atlendan't,  deflned,  ir.  B6,  87. 

biBlorj  of,  ir.  87-95. 

for  jean.  |«ee  Eslali.) 
Ttrritory  of  SeutraU,  inviolable,  i.  117. 

not  a  nation  for  beltigerenti,  i.  118, 


Ttrritanrt,  legislative  i 

881-S86  and  nol 

Mt  of  1790  appliea 


tmimMeimut,  L  Mi  Wk. 


MtgiiMad  to-  ti«n^%lLML 
M  Jm^  bv  eoSUM  <  1. » 
H^nd  br  MdbetMl  UKi.1 
1^  TtoWB  vtpuMmtt^^t,  a.  lit 

^  oeOfMcr.  H- HL  Mil  Mi 
jflMtoB  aa  «  ftiwartM^jMI 

ai  ftlltctea  by  wrei 


of  bona  fide  purchaaeri,  n.  tt,  SS 

831,  S3o. 
given  by  descent,  ii.  325.  831 
pawed  by  alienatioD,  ita  httlBT, : 

a2t)-328. 
Tight  of  ereiT-  inilividual  lo  acqim 

to  property,  ii.  828. 
by  intestacy,  ii.  408. 
by  administrator    mnA    execnto, 

Ml,  n.  Id. 
remedy  in  caae  of  &ilnre  oC  d.  44 

473. 
to  pertond  property,  wMTMted  I 

poaseMion,  ii.  478. 
taland,  fbuDdati<m  of,  iii.  ST7-99. 
onginallj  in  the  king.  iii.  ST7,  37$. 
in    United   Stales    derived   by  gn 

ftvm  local  Kuvemmenu.  iiL  iii. 
of  United  Slate*  to  lands  vest  of  i 

Mississippi,  i.  259,  n.  {h). 
porchated  at  Indian  treaiiea,  iiL  T. 

882. 
when  it  includes  minea,  iii.  S7^ 
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Title,  what  title  demandable  on  sale  of 
land,  iv.  450  et  aeq. 
founded  on  diflcovery,  iiL  880,  881, 

886-391. 
occupancy  or  possession,  as  founda- 
tion of,  iii.  878-384. 
by  devise,  (see  Devise  and  WSl,) 
by  forfeiture,  (see  Forfeiture.) 
defective,  affirmed  by  estoppel,  It.  98. 
as  affected  by  insolvency,  li.  889-408. 
by  judgment,  (see  Judgment.) 
as  affected  by  judgments,  ii.  387-889. 
when  reverts  by  cancelling  deed,  iv. 

452  and  n.  iX). 
ingredients  of  a  perfect,  to  real  prop- 
erty, i.  177,  178,  iv.  378,  874. 
by  contract,  ii.  492,  504  and  n.  (c). 
by  descent f  (see  Descent.) 
gained  by  attachment,  (see  Atkuhr 

ment.) 
by  execution,  iv.  428. 
Title  deed,  mortgage  by  deposit  of^  iv.  150. 
TocqueviUe,  de^  i.  450,  note. 
Tmnage,  duties  by  state  void,  i.  439  and 

notes. 
Tort,  right  of  action  for,  not  assignable,  ii. 

851  and  n.  (2). 
Torts,  when  cause  of  action  survives  to 
wife,  ii.  183,  n.  (a), 
marine  (see  Marine  tarts.) 
Total  loss,  constructive,  iii.  818. 
TouUier,  ii.  505,  n.  (a). 
Towing  vessels,  liability  of,  ii.  609,  n.  (6). 
on  river  banks,  iii.  426. 
no  public  right  to,  iii.  427. 
Tokens,  ii.  275. 

Trade,  with  enemy's  subjects,  interdicted 
by  war,  i.  66. 
license  to,  i.  85,  86,  168. 
Trade-marks,  aliens  protected  in,  ii.  62,  n. 
(l),372,n.  (8). 
law  relative  to,  ii.  372,  ns.  Ih)  and 
(8). 
Travellers,  passing  on  the  road,  iiL  280,  n. 

Treason,  when  conmiitted  against  a  state, 

i.  403,  note. 
Treasure-trove,  ii.  357,  868. 
Treasury,  decisions  in  revenue  cases,  i. 

454,  note. 
Treaties,  not  affected  by  change  of  govern- 
ment, i.  25. 
commercial,  i.  83,  84. 
concurrence  of  congress  necessary,  i. 

287,  note, 
power  of  president  and  senate  in  mak- 
ing, i.  284,  286. 
how  &r  bin(ling  on  congress,  i.  286. 
obligations  of,  i.  174. 
auxiliary,  i.  12,  116. 
Treaties  ofj^tite,  by  whom  made,  i.  166. 
extent  of  treaty-making  power,  i.  165, 

166. 
may  cede  territories,  i.  166, 167. 
allies  protected  by,  L  167. 


Treaties  of  peace,   causes   of  war  eztio- 
gmshed  by,  i.  168. 
le^  effect  of,  i.  169. 
time  of  taking  effect,  i.  169, 170. 
captures  made  after,  null,  i.  170, 171. 
construction  of,  i.  174,  175. 
how  far  dissolved  by  new  war,  i.  175, 

176. 
violation  of  any  article,  i.  176. 
permanent  articles,  i.  176,  177. 
Treatises,  elementary,  i.  499,  500. 
Trees,  overhanging  boundary  walls,  iii. 

438,  n.  (a). 
Trespass,  action  of,  by  landlord,  iv.  119, 
120. 
against  executors,  ii.  416,  n.  (c). 
possession,  when  necessary,  iv.  120. 
Trial  by  jury,  ii.  12,  13  and  notes. 
Trial,  new,  in  capiUd  cases,  when  granted, 

ii.  12,  note. 
Tribunals,  foreign  jurisdiction  over  Amer- 
ican ships  in  port,  i.  156,  note. 
Trinity-house  regulation,  iii.   230,  n.  (e), 

231,  n.  (6). 
Truces,  partial  or  general,  i.  159. 

observation  of,  how  &r  required,  i. 

160. 
duration  of,  i.  161. 
Trust  estate,  when  vesting  of,  too  remote, 

iv.  271,  272. 
Trustee,  right  of,  to  sue  in  federal  courts, 
i.  348,  849. 
liability  of,  in  changing  and  convert- 
ing property,  ii.  230,  ns.  (6),  (c), 
(d). 
when  charged  with  compound  inter- 
est, ii.  231,  n.  (r). 
Trustee  process,  ii.  403,  n.  (a). 
Trustees,  when  corporations  act  as,  ii.  279* 
281. 
when  assignees  under  insolvent  laws 

are,  ii.  403,  404. 
of  charities,  powers  of,  iv.  811,  n.  (a), 
when  one  of,  or  more  dies,  iv.  811, 

n.  (c). 
may  resign,  iv.  311  and  n.  (1). 
authority  of  chancery  over,  iv.  811. 
fiulure  of,  not  defeat  trusts,  iv.  311,  n. 

(e). 
how  discharged,  iv.  811,  n.  (1). 
authority  in  executing   powers,  iv. 

330.  331,  332. 
responsibility  of,  ii.  280,  n.  (6),  iv. 

807. 
co-trustees,  their  liability,  ii.  416,  n. 

(c),  iv.  307.  n.  (d). 
authority  of  joint,  iv.  807,  n.  (d). 
liability  of  one,  having  received  mon- 
ey, iv.  307  and  ns.  (a)  and  (e). 
not  permitted  to  resign  after  accept- 
ance, iv.  311  and  n.  (1). 
undertaking  gratuitously  duties,  when 
compelled  to  fulfil,  iv.  807,  n.  (7).  ^ 
wrongful  sales  do  not  conclude  cettui 
que  trust,  iv.  488,  n.  (c). 
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r.iw. 


m 

SVmImk  il^iti  la  CMS  «/ ptiMtr  In 
te  BURted  wMUMi,  It.  Sul  n. 

aotperaitMd  tomoolMB  irift 
irop^tr.  It- 8rt.  ■- (e)- 

COBot  pnrdiMe  towt  r 
*8tM^c)  ud  (8). 

fidnd,  iT.  488,  n.  (e). 

dMlbigt  wUh  HriM  tpH  Irw^  E  M^  a. 

2VwCt,  tair  oC  Id  New  ToA,  fi.  SSa  a.  (A), 
in  fliTor  of  vadar,  tmoa  ate  or  aoeda, 

fi.612. 
powtb  and  doetaliw  o(  It.  801-806. 
*■  tflbotid  bT  ititiitM  In  Bw  Totk, 

ir.SBB,aOO. 


iMila<bnM6dU7aC  It.  8bl,n.  (1). 
nan  asMatan  ud  whan  nnuutoi 

It.  80^  806. 
BM- rat  OB  pu«l  to  (Mieof  ta«d,  tr. 


tnut.  It.  MNk  i 
bow  OMaMdj^  bm.Q'  n 

Wit 
when  courts  of  eqnily  will  enforce, 


bow  arMWd,  &1  ^^ 

Hm,  It.  806,  n.  (rf), 

(<■)■ 
H  aflboted  IiT  •tataili  rf  ft*^  It. 

806aiidn.t<r 


1.  (n) 


.  York,  i 


H  TesEricred  iu 

SOS,  S2G  and  n.  (e). 
when  liable  for  debU,  ir.  809  and  n. 

(ft),  811,  u.  (b). 
to  pay  rents  and  proflla,  and  debU 

and  legaciei  to  or  Tor  children,  iv. 

811,  n.(!.). 
tmat  power,  when  void,  iv.  828. 
when  mistcea  die,  iv.  311. 
created  without  prtTitj'  of  beneSciary, 

ij.  682,  533,  and  nt.  [a],  (d),  le), 

Iv.  807. 
not  to  fliil  for  want  of  trustee,  U.  182, 

163  and  n.  (a),  iv.  311. 
do  not  descend  to  representAtlTeB  in 

Hew  YoA,  iY.311. 
when  pus  by  will,  iT.  811.  n.  (e). 
how  PB8B  to  aasijtnee,  iv.  811,  n.  (ft), 
interest  of  arnai  que  Inui,  liable   to 

eieoution,  iv.  808,  n.  Id],  811,  n. 

(t). 
now  affect  ionS  Jide  pnrcluuer,  ir. 

808,  n.  [d],  818,  n.  (a), 
policy  of  tbe  aboiitiOD    of,   It.  811, 

312. 
to  pay  annuities,  ir.  811  [ft). 
oeaied  by  devin,  ir.  806,  d.  (c). 


Trials,  CErtate  of.  an  Umited  by  esecnU^ 
devise,  iv.  Z71. 
of  accumulation,  not  TaUd  to  Yta^ 

tics  in  New  York.  ir.  280,  8.  (1). 
wlielber  whole  a  void,  if  (Ht  h,  h. 

281.  n.  (a). 
deBneA.  iv.  304. 
Tnitk,  evidence  of,  in  libels,  iL  U^  81 
Turnpika.  sale  of,  ii.  2M,  U.  (1). 
Ta^  laila,  L  620. 


(/Ura  aira,  contrscU  of  o 
201,  n.  (3). 

Uaderl/ttim),  iv.  73,  74,  9S. 
Uaiim  of  i^e  United  Stales,  1  301. 
[7niW  Stair*  may  not  be  saed,  i.  38T,M^ 
2»S,  note, 
may  acquire  land;  I.  ZS7. 
off-set  a^Moat,  i.  297,  note. 
priority  claimed  by  as  cre£tar,  LS^ 

24T. 
may  bring  civil  atdti,  L  39%  ■.  U 

and  (G). 
ctaims   agunat,   not   tnnifenli^i' 

297,  n.  (6). 
(See  rarHoria.) 
oouTiB,  jariMUeHaB  oC  (nb  Jitmi 

Uh^  of  exeenliTu  powtr,  L  SH 
Uiage,  admiMPdltlj   la    amamu^m 
contncti  and  poUdaa,  tt.  HikM* 

259.  280,  809. 
Une  and  orcapatiim,  suit  for,  iii.  W 
User,   twenty  yeara   gains    LasfiaK  3- 

441,  442. 

(St*  Pntcriplion.) 
Usa,  iliilling  or  Bprii>)cin|7,  ir.  296-2XL 
conreyaucea    under    the    itaUlr  of 

u»eB,  innocent  in  operation  oa  <aD- 

tingKnt  remainders,  iv.  266. 
shitUiig  or  Bccundury,  what,  iv.  39^ 

207. 
sprinpng,  wliat,  iv.  293. 
future,  or  continBunt,  what,  iv.  2!A 
Eueheb  doctrine  of,  under  statue  vt 

27  Henry  VIIL  iv.  aKt.  30iV 
as  afTecled  by  New  Vork  statutes,  iv. 

300,  801,  308. 


have 


-.  808. 


policy  of  the  abolition  of.  iv.  312. 

as  aflbciing  poweri,  iv.  S'^i-S'Ji. 

(See  Ttuiu.] 

deflued,  iv.  289,  290. 

history  of,  iv.  5W)-296. 

as  diBtinguished  trota  leeal  estaua, 

iv.  292. 
were  alienable  and   descendibto,  ir. 

232,  298. 
made  iocal  eslate   by  statute  of;  it. 

2'J4-2W,  Wl.  ;i03. 
when  lake  elFecl  as  a  trust,  iv.  294,  &. 

(!)■ 
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Ute$,  as  distingaished  from  executory  de- 
vises, iy.  296. 
when  lands  vest  as  a  charitable  use, 

iv.  294,  n.  (1). 
ttatute  of,  remainders  limited  mider, 

iv.  287,  238. 
and  Trusts,  iv.  289-818.  . 
abolished  by  statute  in  N.  York,  iv. 
246,247. 
Usury,  statute  of  New  York,  iii.  89  and 
n.  (a), 
corporations  in   New   York   cannot 
plead,  iii.  80,  n.  (8). 
Uti  possiddiSf  i.  178. 


Vacancy  in  office  of  president^  i.  278,  279. 

when  supplied,  i.  288. 
Valines  Commentaries,  iii.  17. 
Vaine  of  land  in  dower,  iv.  66-69. 
Vattel,  i.  18. 

Vaughan's  Reports,  i.  486. 
Vendor,  lien  tor  purchase-money,  iv.  161. 
Vernon's  Reports,  i.  492,  (see  Sale.) 
Vessels,  (see  Ships.) 

affected  by  contraband,  i.  148,  note. 
Vermont  Revised  Code,  ii.  96,  n.  (a). 
Vesey*8,  Senior's,  and  Junior's  Reports,  i. 

494,  495. 
Vested  Remainders,  iv.  202. 
Vice-President,  as  president  of  the  senate, 
i.  228. 

how  elected,  i.  277,  279. 

authority  and  duties  of,  i.  278. 
Vicinage,  laws  of,  iii.  434. 
Vi tier's  Abridgment,  i.  509,  510. 
Visitation  of  corporations,  ii.  800-805. 
Visit,  right  of,  1.  163,  note,  196,  note. 
Void  in  part,  not  necessarily  in  toto,  iv. 
846  and  note  (6). 

and  violabie  acts,  (see  Infants.) 
Voluntary  payment  for  another,  ii.  616, 
617. 

conveyances,  (see  Gifts  and  Frauds.) 

conveyances,  when  void,  iv.  462. 

deed,  when  void,  iv.  462. 
Volunteers  not  assisted,  ii.  466,  n.  (a). 
Voyage,  what  is  continuous  or  interrupted, 
i.  86,  note. 

foreign,  iii.  179,  180. 

when  ended,  iif.  180,  199. 

deviation  in,  by  carrier,  iii.  209,  210. 

distinction  between  alteration  and  de- 
viation, iii.  814,  816. 


W. 


Wagers,  no  action  on,  iii.  277. 

policies,  iii.  277. 
Wages  of  servants,  when  apportioned,  iii. 
471,  n.  (a). 


Wages  of  seamen,  (see  Seamen,)  iii.  186, 

186. 
Waifi,  finder's  right  to,  ii.  858,  859. 
Weaver  by  parol  of  a  contract  in  writing, 

ii.  511,  n.  (c). 
Walls,  digging  contiguous  to,  iii.  437,  n. 

(6). 
Walworth,  Chancelhr,  i.  496,  note. 
War,  legal  definition  of,  i.  61,  n.  {h). 
when  justifiable  by  law  of  nature,  L 

48. 
how  far  justifiable  by  treaties,  i.  49. 
declaration  of,  by  whom  made,  i.  51. 
declaration,  mode  and  form  of,  i.  52, 

68. 
declaration  of,  not  always  formally 

made,  i.  68,  64,  56. 
legal  effect  of,  on  subjects  of  belliger- 
ents, i.  56. 
commencement  of,  effect  on  persons 

and  property  of  enemy's  subjects, 

i.  56-69. 
commencement    of,    admits    confis- 
cation of  property   and    debts,  if 

specially  directed  by  legislature  i. 

59-66. 
effect  of,  on  existing  treaties,  i.  176, 

177. 
contraband  of,  i.  185,  136. 
ancient  rules  of,  i.  90,  91. 
plunder  during,  on  lands,  i.  90,  92. 
effect  of,  as  to  citizens,  i.  94. 
citizens  may  not  engage  in  foreign,  i. 

99,  100. 
just  causes  of,  i.  23,  24. 
(See  Truces  and  Blockade.) 
Worlds,  (see  Guardian.) 
Warehousemen,  liability  of,   ii.   665,  591, 

605,  n.  (3). 
may  insure  cargo,  iii.  276,  n.  (1.) 
Warehouse,  goods  delivered  at,  as  afiect- 

ing  right  of  stoppage  in  transitu,  ii. 

546. 
system,  object  of,  ii.  647,  n.  (</). 
Warrant,  Speakers,  need  not  specify  of- 
fence, i.  236,  note. 
Warrantia  chartft,  iv.  469,  470,  472. 
Warranty,  remedy  upon  breach  of,  ii.  474, 

n.  [k],  478. 
when  implied,  ii.  478-481,  iii.  287. 
of  quality,  when,  ii.  478. 
of  title,  when,  ii.  478. 
of  manufiEictured  goods,  ii.  479,  n. 

(c). 
on  the  sale  of  provisions,  ii.  479,  n. 

(c). 
measure  of  damages  on  breach  of,  ii. 

479-481. 
that  articles  are  merchantable,  ii.  479 

and  n.  (c),  480. 
on  executed  sale,  ii.  479,  n.  (c). 
on  sale  by  sample,  ii.  481  and  ns.  (6), 

(c)and(l). 
in  insurance  policy,  iii.  282,  287-290. 
of  seaworthiness,  iii.  287-290. 
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fight  of  owner  of  Imnd  to,  m.  4SB. 

dul;  lo  ft^jx^nt  proprielora,  iii.  489- 


uidng.  la)  and  (1). 
Wag,  deflned,  m.  41'J^:i7. 

in  gruHg,  appendant  or  appurtenant, 

iu.  420. 
from  necessity,  iii.  420. 
wtien  il  arises,  iii.  420-421. 
for  ferry  landings,  iii.  421,  n.  (c). 
ceases  with  ilie  necessity,  4;AI,  n.  (4), 

when  extinguished,  iii.  428. 

Hght  10  repair,  wliat,  iii.  424. 

temporary  righi  of,  iii.  424. 

risbt  of  luw  on  banlu  of  riTon,  ill. 
425. 

no  public  riglit  (o  tow,  iii.  426,  427. 

highway,  iii.  432. 

(See  mjkifay.) 
WtighU  and  mfOKurfi,  ii.  4%.  o.  (d). 
Wharfinger,  liability  of,  ii.  591,  600,  D.  (a). 

iTen  of,  ii,  635.  64'^  and  n.  [b). 
Whita,  who  are,  ii.  72,  n.(<i}. 
Wi/e,  goods  of,  conveyed  lo  trustees  for 
her  benefit,  ii.  162  ft  leq.  and  n 

when  deed  of,  an  estoppel,  iv.  ^ 
(*)■ 
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capacity  of,  in  equity,  ii.  lO-lTS. 
protected  in  property  gim  &>  tx' 

■epomie  use.  ii.  162-lM. 
when  property  in  given  ibr  bd  wp- 

•ntte  use,  u.  16:^,  16S,  n.  (a),  lU. 
166. 


■ote-nuptuJ  agreeraenta  in  bror  ot 
ii.  163.  ns.  (a),  (A)  and  (A  I^.d- 
(2).  172-177. 

>r  under  aettlementB,  ii.  lU- 


167. 
Jemt    tale  in   eqnity,    u 

property,  ii.  ]t>4-16e. 
when  craditora  may  proceed  a^iiut 

separate  estate  of.  ii.  164,  d.  If  I- 
clause  against  andcipatiuo,  ii.  I<ia,ia. 

(6),  166,  170  and  n.  (6). 
Bep«n.le  property  of.  luble  in  equi?. 
"i.  164,  ItiS. 


>  aepaniB 


power  of,  over  property  giTen  m 
antidpaCion  of  marriage,  ii.  164, 
166,  172,  178,  174. 

trusts  created  in  bTor  c^  it  IM,  165, 
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Wife  is  protected  against  her  ooTenants, 
iii  167-170. 

power  of,  to  appoint  by  wiU,  ii.  170- 
172  and  notes. 

seised  of  the  entirety  with  her  hus- 
band, iv.  862. 

may  execute  a  power,  ii.  171,  n.  (e), 
172. 

marriage  settlements  in  favor  of,  pro- 
tected, ii.  172-178. 

rights  under  post-nuptial  settlements, 
ii.  178-176. 

situation  of,  after  separation,  ii.  178, 
179. 

rights  of,  under  civil  and  French 
law,  U.  188  and  n.  (a),  184-187. 

may  act  as  husband's  agent,  ii.  179. 

Dutch  law,  ii.  188,  n.  (a). 

may  recover  damages  lor  husband's 
death,  ii.  182,  n.  (1). 
Wild  animals,  ii.  348. 
Will,  definition  of,  iv.  501,  502  rf  sa/. 

history  of  devises,  iv.  501,  502  et  seq. 

1.  Parties  to,  iv.  605. 

who  may  devise,  iv.  505. 

married  women's  appointment  by,  iv. 
605  and  n.  (6). 

infants,  at  what  age  may  make  testa- 
ment, iv.  506. 

devise  to  heir  at  law,  effect  of,  iv.  506, 
607. 

corporations,  excepted  from  statute 
of,  iv.  507. 

devise  to  charitable  uses,  when  valid, 
iv.  607,  508  and  n.  (6). 

2.  Witnesses  to,  iv.  508. 

who  competent,  iv.  508,  n.  (/),  609, 

510. 
8.  De^ee  of  capacity  required  in  testator, 

u.  460-458  and  notes  iv.  505,  ns. 

(1),  (2),  (6). 
affected  by  influence  and  importunity, 

iv.  606,  n.  (5). 

4.  Things  devisable,  iv.  510. 

testator  must  be  seised  of  lands,  iv. 

610. 
rule  of  seizin  qualified  by  statutes,  iv. 

612. 
after-purchased  lands,  how  affected 

by,  iv.  610,  512. 
what  interest  not  devisable,  iv.  511. 
interest  of  joint  tenant  not  devisable, 

iv.  618. 
of  trust  estates,  iv.  811  and  n.  (c). 
rights  of  entry  passed  by,  iv.  510. 
to  pay  debts  made  equitable  assets, 

iv.  421. 

5.  Execution  of  a,  iv.  618. 

mode  of  execution,  iv.  618,  516. 

lex  domicilii,  when  controULag,  iv.  518, 

614. 
nuncupative,  iv.  516,  517  and  n.  (4). 
olographic  by  the  civil  law,  iv.  519. 

6.  Revocation  of,  iv.  620. 
ambulatory  till  testator's  death,  iv.  520. 


Wm,  legal  mode  of  revocation,  iv.  520, 521. 
implied  revocation,  iv.  521-681. 
of  feme  sole  revoked  by  marriage,  iv. 

627. 
contracts  to  convey,  when   revoca- 
tions, iv.  628. 
effect  of  conveyance  on,  iv.  528,  529. 
codicil,  what,  iv.  581. 
effect  of  codicil  on  precedent,  iv.  581, 

532. 
cancellation  of,  iv.  581,  582. 
disclaimer  and  renunciation   of,  iv. 

688,  634. 
7.  Construction  of,  iv.  684-542. 

general  rules  for  interpreting,  iv.  584, 

686. 
provisions    restraining   marriage,  IL 

86,  note  (1).  iv.  636,  n.  (6). 
precatory  words,  iv.  806,  n.  (c). 
what  wonls  pass  a  fee,  iv.  586. 
force  of  certain  words,  as  "next  of 

kin,"  &c.  iv.  687,  n.  (a), 
fee  by  implication,  iv.  640. 
lapsed  devise,  iv.  641. 
lapsed  legacy,  iv.  641. 
when  it  passes  trust  estate,  iv.  811, 

n.  («). 
effect  of  direction  in,  iv.  824. 
execution  of  a  power  by  devise,  iv. 

836. 
invalid  in  part  whether  invalid  in  toto, 

iv.  846,  n.  (6). 
Window  lights,  iii.  448,  ns.  (^)  and  (6). 
Winchester  measure  abolished,  iL  496,  n. 

TTwfruy,  law  of,  iii.  18. 
Witnesses  to  deeds,  iv.  451,  n.  (m). 
to  a  will,  iv.  508-610,  518-616. 
Wood's  institutes,  i.  612. 
Woolsey,  Cardinal,  i.  490,  491. 
Woman,  unmarried,  will  of,  revoked  by 
marriage,  iv.  627. 
married,  appointment  in  nature  of 

devise,  iv.  605,  506. 
when  competent  to  act  as  executor, 
iv.  618,  619. 
Wrecks,  in  insurance,  iii.  822-824. 

history  o]^  the  Uw  of,  ii.  821,  822, 

823. 
right  to,  ii.  857-859. 
finders'  right  to,  ii.  857-860.    . 
forfeited  to  the  king,  ii.  821. 
doctrine  of,  in  the  United  States,  ii. 
822  and  n.  (b). 
Wright's  tenures,  i.  512. 
TTnif,  ofright,  iv.  71. 

ad  qudd  damnum,  iii.  448,  n.  (c). 
Written  law,  part  of  municipal  law,  i.  447, 
448. 


Y. 


Year  Books,  i.  480. 
Yelverton  Reports,  i.  486. 
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